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FINAL PART. 

SECTION I — (CRIMINAL CASES). * 

■ 


Abandonment of Children. 

Abandoning a child— Person having care of it 
—Mother giving the child to another for 
abandoning it — Such other person has *the care 
of the child. Bee Penal CODE, No. Ill, 18 
Bom. L R 93^. * • 

• • 

Abatement. » 

• 

Revision petition under •the Charter Act — 
•Death of petitioner pending revision— Of pro- 
ceedings — Legal representative, if ,oan be 

# brought ’on reoord to proseoute the revision — 
Power of High Court to deal suo motu, Bfte 
Grim. Pro code, No. 102, 4 h.w. 440. 

Abetment. * 

See Penal Cod#, 8s, 107—114. 

(1) Proof of, of specified offenoe— Optional for 
pro8ooution to prooeed under either seotion. 
Bee Penal Code, No 10 8.L.R. 69. 

(2) Of murder — Evidenoe — Proof. See 
PENAL CODE. No. 17. 17 Cr.L-3. 175. 

Abkavl Acte. 

Bee ACT 1 OF 1878 

Bee AOT XII OF 1896. • . 

Bee Mad. Aoif I 0F # 1886. 

* Absconding Offender. • 

Bee CRIM. PRO. CODE, Ss. 87 to 89 
Attachment and sale of property of an — 
Applioation for return of property or it» sale- 
prooeeds made after two yearb barred— Remedy 
—vtf attachment, &o„ illegal. See CRIM PapI 
CODE, No. 17, 40 P W.R. 1916 (Cr.). 

Abnilve Language. / 9 

Obet ruction to publio thoroughfare— Union 
Chairman removing obstruction, use of insult- 
ing and, by— Offence, if oommitfeed •* as such 

S ublio servant ’—Sanction, if necessary. Bee 
RIM, PRO. CODE, No. 163, 4 L.W. 556* 


Accomplice 

Bee ACCUSED. 

Bee Approver. 

Bee Confession. 

See CRIM. Pro. CODE, B. 337. 

See Evidence act, s. 30. 

(1) Evidence of — Corroboration *how far 
material. See CRIM. PRO. CODE, No. 361, 
18 Bom. L.R. 266. 

(2) Evidenoe of— Corroboration— Identifica- 
tion by strangers— Effect. See EVIDENCE ACT, 
No 16, 19 P W.R 1916 <Ur.). 

Account Books. . 

(1) Entries in account books — Books not 
proved to be kept in regular course of 
business — Objection as to admissibiltty t 
when to be taken . 

Any objection to the admissibility of entries 
in account books on the grqpnd that they were 
not proved to havo been kept in the regular 
oourse of business ought to be takeiv at the time 
of the trial. If the objection were then taken 
the matter could be very easily rectified by 
formal evidenoe being given that they were kept 
in the regular oourse of business. In re Madn 
Cfilnnagi Reddi, 17 Cr. L.J. 73-32 led. 
Gas. 665. 

ABDUR RAHIM and PHILLIPS, JJ. 

Accounts* * * • 

Commitment by a Magistrate for joAfetrial 
of three distinct charges of onminak breaoh of 
trust and falsification of aooounts— Discretion 
of the Sessions Judge. See CRIM, Pro. CODE, 
No. 179, (1916) 9 M.W.N, 179. 

Aocuied. 

Bee ACCOMPLICE. 

See APPROVER. 

Bee CONFESSION. 

Bee Revision. * 
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located — (Concluded ) . 

(1) Surety lor appearance— Failure to appear 
— Suioide by aooused— Forfeiture of Burety 
bond. See GRIM. Pbo. Code, No. 367. 18 Bom. 
L.R. 683. 

(3) Right to re-oall proseoution witnesses for 
cross-examination. See Cbim. Pro. Code, 
No. 364, U.B.R. (1916), 3nd Qr„ p. 109. 

(8) Meaning of “ aooused ’’—Accused against 
whom prosecution is withdrawn whether can bo 
examined as witness for the prosecution. See 
OBIM. Pro. Gogs, No. 361, 18 Bom. L R. 366. 

(4) Magistrate’s duty to reoord reasons before 
directing looal investigation, if should be 
allowed to be represented when Magistrate 
considers the report of the looal investigation. 
See GRIM. PRO. CODE, No. 168, 31 C.W.N. 
137. 

(5) Admission of aooused in trial Court how 
far binding on him. See PENAL CODE, 
No. 314, 30P.W.R. 1916 (Cr.). 

Acknowledgment. 

11 Valuable security,” whether, of reoeipt of 
insured parcel is. See PENAL CODE, No. 180, 
1 Pat. L.J 391. 

Acqnldioenoe. 

(1) See Trade Mark, No .1, 17 Cr. L.J. 488, 
Acquittal. 

See APPEAL. 

See ClUM. PRO. CODE, S. 403. 

See REVISION. 

(1) Acquittal'— Appeal — Duty of Court m 
dealing with —Circumstances not justifying 
interference— Ss. 417 and 439, Crim. Pro. 
Code-Making preparations or assembling 
for the purposes of committing dacoity— 
Ss. 399 and 402, Penal Code , Ingredients 
of these offences defined— Assembly for the 
purpose of breaching Railway lines or 
damaging telegraphs , distinct offences — 
Value of an approver's evidence to be seen 
in each particular case— Corroboration- 
Evidence Ac,t t S . 114, cl* ( b ) — Biqh 
Court's power of acquitting a prisoner 
without appeal, 

1. An aoqmttal oannol be sot aside in appeal 
simply on the ground that the appellate Court 
might have taken a different view of the 
evidenoe for the proseoution had it tried the 
aooused person as a Court of Original Juris- 
diction, where a Criminal Court which has the 
advantage, not posseted by the appellate Court, 
of hearipg the statements of and seeing the 
demeanour of the witnesses, has acquitted an 
aooused person after fully and oarefully con- 
sidering the whole evidence in the oase and has 
given reasonable grounds for arriving at the 
various conclusions. 

It is also no ground for setting aside an 
'acquittal that it is based at most on a doubtful 
weighing of faots \d). 

3. An assemblage of 6 or more persona for 
the purpose of ocnoerting plans tor committing 
a daooity yet remote or contingent or for dis- 
oussing thejposeibility of oommitting it is not 


Acquittal— (Concluded). 

within the meaning of 8. 403, Penal Code, 
whioh postulates a determination to oommit a 
daooity. 

3. Assembling for the purpose of adopting 
measures, making preparations or oven un- 
successfully ’ attempting to break a Railway 
line, to damage telegraph poets, or to out 
telegraph wires in order to oause trouble and 
injury to thu Government, but without expeot- 
ing aDy illegal gain therefrom, is not at all 
sufficient to prove either an offenoe under 
Ss. 399 or 403 of the Penal Code, or to corrobo- 
rate an approver’s evidenoe to establish com- 
mission of the orimos under the aforesaid two 
Beobions, although the above-mentioned aots 
constitute serious offenoes punishable under 
other Laws. 

4. No hard and fast rule oan be laid down 
either that in no oase should an approver’s 
evidenoe be rejeoted as regards a particular 
incident simply beoause on that point it happens 
to be uncorroborated, or that, in every oase, 
regardless of all other faots and considerations, 
an approver’s evidence mut be thrown aside as 
worthless unless it is corroborated by indepen- 
dent evidenoe of a trustworthy character. 

The question of the value to be attaohed to 
the statements of an aooomplioe or approver 
must tn decided in every oase upon the parti- 
cular and peouliar ciroumstanoes of that oase. 

5. Under 8. 439, Crim. Pro. Code, High 
Court oan acquit a prisoner even if he has not 
*■ ppeaied against his conviction. Blohinta v. 
The Crown. 7 P.W.R. 1916 (Or.) -32 Ind. 
Gas. 833 = 17 Cr. L.J. 97. 

Johnstone, c.j. and Rattigan, j. 

References :—(a) 27 P.W.R 1914 (Or.) ; 7 P. 
11. 1904 (Cr.) ; 22 Ind. Cas. 736, F. 

( 2 ) Revision— Criminal cases— Burden of 
proof— Benefit of doubt— Evidence for the 
prosecution found to be weak and biased . 

The Magistrate convicted the aooused of the 
offenoe of theft and the conviction waB upheld 
on appeal. On revision the Chief Court set 
aside the conviction on the ground that the 
MagiBtrato having found that the evidenoe for 
the proseoution was weak and biased and it was 
possible that the aoouBed removed the property 
stolen (grass) under the impression that he had 
the right to do so, it was his duty to acquit 
the accused. Ram Jat v. The Crown, 66 P. 
L.R. 1916 = 27 P.W.R, 1916 (Or.) -17 Or. L.J. 
303 = 35 Ind. Cas. 175. 

Rattigan, j. 

(3) Appeal from— Appellate Court, position 
of— Praotioe as to interference by appellate 
Court. See APPEAL, No* 4, 17 Or. L.J. 640. 

(4) Order of discharge amounting to aoquittal 
— Sessions Judge has no jurisdiction to order 
further enquiry. See OBIM." PRO. OOtlE, 
No. 317, 17 Or. L J. 95. 

(f) Interference with acquittal in revision 
when justifiable and when not. Bee CRIM. PRO. 
CODE, No. 290, 9 Bur. L.T. 47. 

(6) Acquittal — Interference in revision — 
Praotioe. Bee PENAL CODE, No. 40, 30 O.W* 
N. 832. 
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lots. 

l.^-lMPBRIAL AOTB. 

а. — Bengal acts. 

8.— Bombay aots. 

. 4.— Burma aots. 

б. — Madras aots. 

6 — U. P. aots. 

7.— Punjab acts, 

/.— Imperial Acta.. 

Act XVIII of 1880 (Judicial Offloeri’ Protec- 
tion). 

See ACT I OP 1910 (PRESS), No. 3, (1916) 
8 M.W.N* 497. 

lot XIII of 1889 (Workmen's Breaoh of Con- 
tract). 

(1) Musician in a band whether a ' workman 1 
within the meaning of the Act. Re Rosario 
Quadroa, 88 M. 551 = 16 Or. L.J. 689 = 30 Ind. 
Oaa, 458. See Final Part, 1915, Col. 4. 

(8) 8. 1— Agreement to pay off advance by 
delivering ballast— Inapplicability of the 
Act. 

Where the aoouse% received an advanoe o! 
money from the complainant and contracted 
to pay it off by delivering ballast. 

Held , that there was no relationship of 
labourer and employer between the parties and 
that the provisions of Act XIII of 1859 were 
inapplicable to tbo case. Crown, through 
Nadar Din v. Sazal Uahl, 3 F.R. 1916 (Cr.) = 
8 P.W.R. 1916 (Or.) =32 Ind. Cas.lB78 = 17 Or. 
L.J. 86. . • 

SHADI LAL, J. 

(8) 8a. 1 and 6 — Breach of contract— Juris- 
• • diction of Magistrate where employervesides 
or carries on business, * 

When the Workmen’s Breach of Oonfcraofc 
Act has been extended under S. 5 to an area 
outside a Presidency town, residence or earning 
on business by the epa^loyer within that area 
oonfers a right to prefer the complaint to the 
nearest Magistrate empowered in that area. 

Under S. 1 of the Act it is clear that what 
gives jurisdiction is the # fact of the employer 
raiding or carrying on* business within a 
Presidency town. If the employer resides or 
oarriee on business within a Presidency town he 
oan prefer his complaint to the Magistrate or 
Police irrespective of the place where the work 
was to be performed or wher^ the breaoh was 
committed (a). All Mahomed v. The Cfown, 
10 S.L.R. 66 = 17 Or. LJ. 808-35 Ind. Oas. 
494. • 

PRATT, J.O. and CROUCH, A.J.C. 

Reference : — 25 O. 687, F. 

.(4) 8 . 2— Applicability of Aoft~Cgnlractof not 
artificer. labourer or workman. 

2 tie Workmen's Breaoh of Contract Aot. 
„ les only to persons falling within the deflni* 
tion of "artificer, labourer or workman. ” To 
make the Aot applicable the relation better 
the parties to the oontraot must be that of 
labourer aud employer of labour. A oontraotor 
is not ordinarily an artifioer, labourer, .or work- 
man, and the Aot does not apply to a contractor 
of* labour or an agent for the supply of gpods 


t.— imperial Acta— (Continued). 

Aot Xlll of 1889 (Workmen’! Breaoh of Con- 
tract)— (Concluded) . 

unless such person has oontraoted to supply his 
personal labour. Baba Khan v. Maung Ba 
Nalng, 9 Bur. L.T. 108=17 Cr. L.J. 898-86 
Ind. CaB. 880. * 

U KIN, J. 

(6) B. 5. See No. 3, supra. 

Aot XLV of 1860. 

Bee PENAL CODE. 

Aot Y of 1881 (Polioe). 

(1) 8s. 7. 36 — Police constable punished 
departmentally for taking bribe— Whether can 
be punished again under 8. 163, Penal Code — 
Scope of 8. 7, Police Act. The Crown v. Oul 
Muhammad, 26 P.B. 1915 (Cr.) = 16 Or. L.J. 
788 = 81 Ind. Cas. 644. See Final Part. 1916, 
Col. 5. * 

(21 8a . 17, 19 — Ferry dispute — Object of 
appointing special constables— Prosecution 
under 8. 19, when illegal. 

The only legitimate objeot of appointing 
special constables is to strengthen the ordinary 
Polioe force by the addition of suitable persons. 
When such appointments are not made with 
the object above stated, proceedings under 8. 19 
of the Polioe Act will not be permitted. 

Bo where the members of one party to a 
ferry dispute were appointed as speoial cons- 
tables, but no instructions tor the performance 
of any kind of Police duly wore issued to them 
and the circumstances showed that it was never 
really intended to employ them as Police officers, 
held, their prosecution under 8. 19 of the Aot 
for refusing to serve as special constables was* 
illegal. Pardip Singh v, Emperor, 43 0. 277 , 
= 20 G.W.N. 855 = 17 Or. L.J. 197 = 34 Ind. 
Cas- 309. 

Sharfuddin and Chapman, jj. 

(8) 8. 19. See No. 2, supra. 

(4) S 23— Preventive powers of Police officers 
— 8 . 149, Crim . Pro. Coie — Power to stop 
pwe held without license • 9 

There is no authority for the proposition 
that the Polioe are empowered to prevent only 
cognizable offences, Borne oolour is given to 
this proposition by B. 149, Code of Criminal 
PrSoedure, which provides only for the preven- 
tion of oognizable offences by the Police. But 
S. 23 of the Polioe Aot, 1861, appears to give 
wider powers for preventing oijenoes in general. 

The word " offences ” in that section is not 
defined in the Police Act, and it does not appear 
to be governed j>y the definition of ‘toffenoe ” 
in B. 40 of the Penal Code (enaoted in the 
previous year 1860). The Polioe Aot was dearly 
intended to give the Polioe foroe, then newly 
formed, extensive powers of preventing b^eaohes* 
of ‘the law, and it is not outside their powers to 
stop a pwe whioh is being held •without a 
license. King* Emperor v. Nga Kale, S L,B. 
R. 899-17 Cr. L.J. 847-86 Ind. Oas. 638. 
TWOMEY, J. • 
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!•— imperial Acts— (Continued)* 

Act Y of 1861 (Police)— (Concluded). 

(5) 8. 32— Order forbidding jatrawals to 
frequent railway stations— Order illegal . 

An order was issued by the Superintendent 
of Police forbidding persons known as jatrawals 
to frequent the railway station, thoroughfares 
and other public plaoes at Moghal Sarai with- 
out having first obtained a license. The aooused 
was a Oangputra and he was convicted under 
S. 32 of the Police Act of having acted as a 
jafrawal without a license : 

Held, that having regard to S. 32 and the 
throe preoeding seotions a general order like the 
one in question was ultra vires and the convio- 
tion was illegal. Krishna Lai y. Emperor, 14 
A.L.J. 1072 = 17 Cr. L.J. 448 = 35 Ind. Cas. 
1008. 

Lindsay, j. 

(6) S. 34, (6) (1)—' Riotous Quarrelling in 
a public street — Interference of Chief Court . 

Where the Magistrate convicted the acaused 
of an offence under sub-S. 6 (1) of S. 34 of the 1 
Police Act for quarrelling in the Bazaar at 
Dalhousie and awarded sentences of simple im- 
prisonment, and the convictions and sentences 
were affirmed on appeal, the Chief Court refused 
to interfere on the ground that a finding of 
fact could not bo impeached on revision and 
the decision was not contrary to law, for the 
word ' riotous 1 is sufficiently wide to cover the 
oase of a person who creates a row in a 
thoroughfare. Jagat Ram y. The Crown, 52 
P.L.R. 1916 = 29 P.W.R. 1916 (Cr.) = 3G P. 
R. 1916 (Cr.) = 17 Cr. L.J. 273 = 34 Ind. Cas. 
993. 

Shadi Lad, j. 

(7) S. 36. Bee No. 1, supra 
Act III of 1867 (Public Gambling). 

8s. 1 and 3 — “ Place " —Interpretation — 

Space enclosed by a low wall of loose bricks. 
Emperor y. Mian Din, 13 A.L.J. 1070 = 38 
A. 47 = 16 Cr. L.J. 826=31 Ind. Cas. 1002. 
Bee Final Part, 1915, Col. 5. 

Act 1 of 1871 (Cattle Trespass). 

(1) 8. 10— Seizure of cattle by watchman or 
servant— Lega lity 

Under 8. 10 of the Aot, the cultivator or 
oooupier is entitled to give general instructions 
to his watchman watching the orops or other 
servants to seize all trespassing cattle, and the 
watchman or servant^so instructed is entitled to 
seize oattle trespassing on land under his 
oharge. In re Snbbraya Plllal, 16 Cr. L.J. 
772=31 Ind. Ca«. 372. 

AYjiilNO and PHILLIPS, JJ. 

(2) 8s. 10, 24— Person in possession of land — 
Right to seize cattle — Question of title 
whether affects the riqhts. 

A person in exoluBivo possession of a piece of 
land is the occupier of tho land within the 
L meaning of 8. 10, Cattle Trespass Aot, and he, 
as snob oooupiev, is entitled to seize or cause to 
be seized atiy cattle trespassing on the land in 
his pdksession. 

, The question of title does not affeot tho right 
of the croupier to seize the oattle trespassing 


i.— Imperial Acts— {Continued} . 

Act I ofjl871 (Oattle Trespass)— (Concluded). 

on the land in his possession. The Crown v. 
Baudagar, 3 P.R. 1916 (Cr.) = 32 Ind. Gas. 
655 = 17 Or. L.J. 63- 
Shadi Lal, j. 

Reference : — (a) 23 W.R. (Or.) 2, R. 

(3) B. 24. See No. 2, supra. 

Act I Of 1872. 

See EVIDENCE ACT. 

Aot X of 1873 (Oaths). 

(1) 8. 4— False statement in the course of a 
non judicial inquiry — Indian Penal Code t 
S. 193 — Reg. VIII of 1827. 

Hayward, A.J.C — The appellant haB been 
oonvioted of giving false evidence in a proceed- 
ing before the Additional City Magistrate, 
under B. 193, Indian Penal Code. 

The appellant’s false statement was made in 
proceedings held by the Additional City Magis- 
trate upon an enquiry made as to the true heir 
of a deceased driver by the North-Western 
Railway. It did not appear, however, that the 
Magistrate had any authority to hold any 
proceedings in such a matter. 

Held, (i) that the propor course would have 
been to have referred the parties to the Distrust 
Court for an enquiry under Reg. VIII of 1827, 
oa other Bpeoial Act. 

<ii) TberoiwaB no authority for suoh proceed- 
ings by a Magistrate under the Railways Aot. 

(fii) That the Magistrate in holding those 
proceedings was not a person authorized to 
Administer an oath or affirmation in the 
exercise of powers conferred upon him by law 
..vithin the meaning of B. 4 of the Oaths Aot 
X of 1873. 

(iv) The appellant was not legally bound by 
an oath or by an express provision of law to 
state the truth in those proceedings within the 
moaning of B. 191 of tho Indian Penal Code. 

(v) That he could not be legally oonvioted of 
having given false evidence under B. 193 of the 
Indian Penal Code M. Allahwarayo v. The 
Grown, 10 B.L.R. (54 = 17 Or. L.J. 368 = 35 
Ind. Has. 672. 

Hayward, a.j.c. 

Reference : — (a) 6 A. 103, F. 

(2) 8s. 4, 6, 12 — Inquiry prior to issue of 
searo^ warrant under 8. 100, Orim, Pro. Code 
— Judicial proceeding— Duty to 6peak truth — 
n Court’. See GRIM. PRO. CODE, No. 2, 34 P. 
R. 1916 (Cr.). 

(3) 8. 5. See No. 2, supra. 

(4) Ss. 6, 13-u-Evidmce— Competency of per- 
son *vf tender years— Evidence Act , 8. 118— 
Omission to administer oath to a child witness . 
JDhanl Ram y. Emperor, 13 A.L.J. 1072=88 A. 
49 = 16 Or. L.J. 829=31 Ind. Oas. 1005. Bee 
Final Part, 1915, Col. 6. 

(6) Ss. 6, 13— Affirmation by Hindu witness 
— Deliberate omission to administer oath. See 
GRIM. P<RO, CODE, No. 231, 9 Bur. L.T. 183. 

(6) S. 12. See No. 2, supra. 

(?) S. 13. See Nos, 4 and 0, supra . 
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I ,—lmperlal Acts— (Continued)* 

Act XIY of 1874 (Scheduled Districts). 

8 . 6 —Act XI of 1846, 8. 4 —Rules made 
under the Act— Offence committed at Bori- 
panda in Nala State— Jurisdiction of Agent 
for the Mewas Estate to tryUhe accused — 
High Court , power of, to call for additional 
evidence , on appeal by accused— Cnm. Pro * j 
Code (Act V of 1098), 8 . 42ft . | 

The Agent for the Mewas Estates has juris- | 
diction to try the oaso of a murder committed 
at the village of Boripanda in the Nala State. 

The High Court of Bombay has power to 
entertain the appeal of an accused person con- 
victed by the Agent (S. 4 of Act XI of 1846 and 
r. 44 made thereunder) : and if necessary, to 
resort to the provisions of S. 428 of the Grim. 
Pro. Code for the purpose of obtaining any 
additional evidence that may be necessary. 
Emperor v. Khalpa Ranohod, 18 Bom. L.R. 
789-3 Bom. Or. 0. 208-17 Or. L.J. 533-36 
Ind. Cas. 581. 

SCOTT, C J. and HEATON, J. 

Aot 1 of 1878 (Opium). 

(1) 8. 9 (c ) — Illicit posseision of opium — 
Possession of substance unfit for use as 
opium and containing only traces of opium . 

The accused were convicted under 0. 9 ( c ) of 
the Opium Act for being in illicit possession of 
two and a half seors of opium. The substance 
soizocl from the possession of tfie accused* whb 
on chemical analysis found to contain tr»voe?of | 
^ opium amounting to less than one per oont. j 
*and to be unfit for use as opium. There wus ! 
.no evidence as to whether the traces jof opium 
could bo extracted from the mass nnd used as 
opium: Held, that the conviction could not 
be sustained. Mahomed -Kazl v. King- 
Emperor. 20 G.W.N. 1206 = 17 Cr. L.J. 412 = 
36 Ind. Cap. 972. # 

SANDERSON, U.J. and WALMSLEY. .T. 

(2) 8s. 9, els. ( c ) and (e) and *3- Opium — 
Possession by servant— Master' s liability — 
Onus o/ proof— Acquittal— Appeal against 
the same— When to be allowed — ' Export ’ 
—Definition under 8. 3. * 

N, on entering the train for Delhi, was 
searched, but only a small and legitimate 


I.— Imperial Acta— (Continued)* 

Act I of 1878 (Opium)— (Concluded). 

, Held that the conviction under B. 9, ol. ( 0 ), 
Opium Aot, was wrong as there was no 'export* 
of opium (vide definition of the term ' export ’ 
in S. 3 of the Act). 

Held , further, that, as the opium waB found 
in the possession of A, it was for the proseoution 
to prove affirmatively and dearly that the 
possession of A was merely that of a servant 
aoting under the authority of his master N (a). 

Held also that, the prosecution having failed 
to prove that A was in possession of the opium 
onN'a behalf N oould not bo oonvioted of an 
offeuco under S. 9, ol. (c) of the Aot. 

Held also, that the finding of the Sessions 
Judge was not so olearly and palpably wrong on 
the^evidonoe as to justify the setting aside of his 
judgment of acquittal (b). The Grown v. 
Nawab, 15 P.R 1916 (Or.). =46 P.W.R. 1916 
1 (Cr. ) = 17 Cr. L.J. 194 = 34 Ind. Oas. 306. 

I RATTIGAN and 3HAH DIN, JJ. 

References:— (a) 39 0. 344, F* (6) 7 P.R. 1904 
J (p. 24) (Or.), R. 

(3) 8s. 9, 15. Bee PENAL CODE, No. 75, 
20C.W.N. 1294. 

(4) 8. 15. Bee No. 3, supra. 

Act Yll of 1878 (Forest). 

(1) Ss. 25 (6), 76— Punjab Government 

Notifications No. 61, 26f/i January 1897, 
r. 28 and No. 437, 3rd October* 1904, r. 1 
- " Sets fire to ” meaning of. 

Held , ibaL, a person is said to set fire to a 
thing if he puts a match to it or sets it on fire 
directly, and not if it catohes fire as an indirect 
| consequence t)f his aot. 

| The accused kindled a fire in his master’s 
j garden which spread to an unolassed forest, and 
I thence to a reserved forest : 

| Held, that the focused could not be said to 
| have set fire to eitbor of the forests within the 
1 meaning cf 8. 25 ( b ) of the Forest Act, but be is 
• guilty under 8. 76 of the Aot. Rao Y. The 
j Crown. 51 P.W.R. 1916=30 P.R. 1916 (Cr.)- 
S 17 Cr. L, J. 458 = 36 Ind. Cas. 139. 

SIR DONALD JOHNSTONE, O.J. and 

! Scott- Smith, j. 


amount of opium was found upon him. His 
servant A,' who was not with him, buj entered 
the trnin at a Iffter tftage, was searched and a 
• large quantity of opium (10 seers 6 chittnk*) 
was found oonoealod in hi* bedding. A stated 
that he was in possession of the opium under 
the directions and on behalf of bis master, N, 
.while N asserted that he kflew f nothiq£ about 
the mattor and that A’s possession was on his 
qwn account. Upon these facts, tho Magistrate 
onvioted N, not only under B. 9, ol. (c) of \tae 
Opium Aot, of the ofience of being in posses- 
sion of opium unlawfully, but also, unde^S. 9, 
ol. ( 0 ) of tho Aot, of the offence of exporting 
the same unlawfully. The Sessions Judge, on 
appeal, set aside the oonviotions, and against 
the acquittal the Government preferred an 
"appeal to the Chief Court. , 


(2) 8. 41, cl. (6), subd.'(a), r. (i) m m (a) -Rule 
% ultra vires. 

Rule 4, ol. (a) of the rules made underJB. 41 
of ihe Forest Aot is ultra vires* Henoe the 
prohibition contained \\\ the said rulo About 
the movtag of firewood from private tend with- 
out a certificate from the bolder or manager of 
such land is not a proper prohibition. Clause 
( b ), sub-cl. to) of 8. 41 of the forest Aot 
undor which the said r. (4) is made only pro 
vid^i for passes being issued by duly authorized 
officers ; it docs not authorize the issue of 
certificates by private land-owners. Alitho A. 
The Grown, 10 B L.R. 9 = 17 Cr. L.J. 364-35 
Ind. Cas. 668. • 

Pratt, j.o. and Crouch, a.j.g? 

(3) 8. 76. See No. 1, supra. 
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I*— Imperial Acts— (Continued), 

Act XI of 1878 (Arms). 

(1) 5s. 19 (/), 20— Wrongful possession of 
arms— Proof— Evidence Act (I of 1872), 
8. 25— Admission before Police , inadmis- 
sibility of. 

For the purpose of euppoiting a conviotion 
under Ss. 19 (/) And 20 of the Indiau Arms Aot 
(XI of 1878) the articles discovered must be 
olearly proved to have been in the possession of 
the aooused. 

Admissions made to the Police are gonerally 
inadmissible as evidence under 8. 25, Evidenco 
Aot. Nga Tha Ku y. Emperor, 17 Cr. L.J. 
512 = 36 Ind. Cas. 480. 

TWOMEY, J. 

(2) 8s, 19 (/) and 20 —Revolver found in 
pocket of one of two men sitting together — W<ien 
both guilty— No concealment. Udhano Singh 
Tt, The Crown, 27 P.W.R. 1915 (Cr.) = 16Cr, 
L.J, 637 = 30 ind. Cas. 461. See Final Part, 
1915, Col. 9. 

(3) Ss. 19*F., 20— Commitment to the Court 
of Sessions by the High Court in revision. See 
CRIM. pro. CODE, No. 310, 20 C.W.N. 732. 

(4) Ss, 19 (/), 20 and 29— Sanction when 
necessary — Irregularity, when not curable 
— Crim . Pro. Cede, S. 537. 

Proceedings may bo instituted against any 
person under 8. 20 of the Arms Aot for the 
secret possession of arms in contravention of 
the provisi&ns of 8. 14 or 8. 15 without previous 
sanction under S. 29. If however in such a 
ease a Magistrate finds that the intention to 
conceal the possession is not made cut he should 
discharge the accused under S. 20. Proceedings 
under 8 19 {/) may theu bo instituted if and 
when the necessary sanction thereto is given 
VDder S. 29. 

The absence of sanction when required under 
S. 29 is a defect that omnot be cured by 8. 537, 
Crim. Pro. Code. 

Per Parlett, J.— It is the want of sanction 
required by 8. 195 alone which is curable under 
B. 537 and the abseqeo of sanction required by 
any other provision of law cannot be so reme- 
died. To take the contrary vuw would ronder 
almost nugatory the requirements of the law 
regarding sanction. The Legislature bas enact- 
ed with respect to certain offenoes that ro 
Court shall lake cognizanoo of them or, in the 
ease of B. 29 of the Arms Act, that no proceed- 
ings shall be instituted against any person in 
respeot of them, without the previous sanotion 
of a specified authority.- Without such sane* 
tion a Codtt is not competont to take oogni- 
zanoeof' or to hold any proceedings in respect 
of suoh offerees, and if it does fq its proceed- 
ings, unless covered by ol. (5) of R. 537, are 
entirely without jurisdiction and invalid. Tbe 
absence of sanotion when required under S # . 29 
of the Argos Aot is a defect fatal to any proceed- 
ings held without suoh sanction. Po Cheln v. 
Ring Emperor, 8 L.B E 452= 17 Or. L.J. 209 
= 34 IndcOas, 921 (F.B.). 

Fox, o. J. Twomey, Parlett and 
Young, jj. 


I,— Imperial Acts— (Continued), 

Aot XI of 1878 (Arms)— (Concluded). 

(8) 8. 20— Heavy sentence , reduction of. 

Having regard to tbe oiroumstanoes of the 
present oase the sontenoe of three years* 
rigorous imprisonment passed by the lower 
Court was reduced to one of three months * 
rigorous imprisonment. In re Blamboyll 
KuUasherl Ahamad, 17 Cr. L.J. 80=39 Ind. 
Cas. 672. 

Ahdur Rahim and Ayling, JJ. 

(6) 8. 20. See EVIDENCE ACT, No. 19, 
72 P.L.R, 1916. 

(7) 8. 20. Bee Nos, 1 to 4, supra, 

(8) 8 29. See No. 4, supra, 

Aot XYI1I of 1879. 

See LEOAL PRACTITIONERS ACT. 

Aot YI of 1882. 

See COMPANIES ACT. 

,Act IY of 1889 (Merchandise Marks). 

(1) S. 15 — Prosecution more than three years 
after the first offence— Limitation, 

Although a trade- mark is false and fraudulent 
the accused is not to be dealt with criminally 
unloss the proseoution has been filed within the 
time limited by 8. 15 of the Merchandise Marks 
Act (IV dl 1889). 

The expression first offence in the above said 
section within 3 years of whioh tb_ prosecution 
must be filed *must be construed as th« first 
offtfhoo of the senes. Tbe recourse to the 
Criminal Courts ib r only provided as a speedy 
remedy to traders who are diligent. If the 
words ’ fi r st offence ’ wore applied to the most, 
recent instance of use of a false trade-mark it 
would be open to the party aggrieved to stand 
by for years and then take action, and this 
construction would render the provision of law 
as to limitation entirely rugatory. 

Hence a proseoution filed' more than three 
years after t the aooused first imported goods 
with a false" trade mark is barred under the 
above section. Jagan Nath y. The Crown, 10 
8.L.R. 45 = 17 Cr, L.J .«337 = 35 Ind. Cas. 671. 
PRATT, J.?. 

(2) S. 15. See Trade Mare, No. 1, 17 
Cr. L,J. 488. 

Act IX of 1890. 

See R ML WAYS A'OT. , 

Act IX of 1894 (Prisons). 

(1) 8. 42— Detention in Civil Prison whether 
amounts to imprisonment. Bee GBIM. PBO. 
Code, No. 277, 17 Cr. L.J. 480. 

Act Xlk of 1890 (Excise). 

(1) 8 . 51— Joint possession— General Glausep 

# Act, 8, 13. 

Under S. 51 of the Excise Aot the joint pos- 
session by several persons of more fermented 
liquor than can be sold retail to one would be 
an offence (a). 

If two persons having eaoh bought 4 quarts 
0 ! liquor put them together and oarry them 
home,«eaob of them is in the contemplation of 
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I. —imperial Acta— (Continued), 

Aot XII of 1896 (Exol ue)-~(Concluded), 

law in possession of the whole. KlngEraperor 
Y. Nga Pyu ( 8 L.B.R. 464 « 17 Cr. L.J. 476 = 
86 Ind. Cas. 166. 

Fox, o.j., Obmond and Twomey, jj. 
Reference (a) P. J.L.B, 406, F. 

(9) S . 61 — Possession of over ^ quartz of tar. 
King-Emperor v. Nga Aw, 8 Bur. L.T. 246 = 
8 L.B.R. 217 = 32 Ind. Oas. G54 = 17 Or. L.J. 
62. See Final Part, 1916, Ool. 12. 

AcfYIII of 1897 (Reformatory Schools). 

8 . SI— Youthful offender— Punishmont. 

S. 31 of Aot VIII of 1897, read with the 
definition of youthful offenders, enables practi- 
cally any Court in theoase of an offender under 
8> 16 to deliver him to hia parents with or with- 
out sureties for his future good behaviour. 
Emperor v. Abdal Aziz, 14 A.L.J. 1158=17 
Cr. L.J. 624 = 36 Ind. Cas. 492. 

Walsh, j. 

Aot X of 1897 (General Glauses). 

(1) See AOT l OF 1910 (PRESS), No. 1, 
(1916) 2 M.W.N. 386. 

(2) S. 13. See AOT XII OF 1896 (EXCISE), 
No. 1, 8 L.B.R. 4G4. 

(3) S. 20. See PENAL CODE, No. 6. 1 Vat. 

L.J. 373. • 

Aot Y*of 1898. 

• See Crim. Pro. Code. 

. Aot I ot 1899. 

See Stamp Act. 

Aot I of 1904 (Poisons). 

8s . 2, 10. els. (a) and ( b ) — Retail sale of 
poison when yntowful— Scope of rules 
made under 8. 2. 

The exemption granted by cl. 4a), S. 10, 
Poisons Act, would not apply where the person 
making a retail sale of poison did not make the 
sale in exeroiso of his profession as a medical 
practitioner, and the exemption granted by 
ol. (6) of the section would not apply where he 
was not duly qualified to act as a Chemist and 
Druggist. 

The rulemnado by the Bprma Government 
under S. 2 of th^Aot anly apply to retatl sales, 
and apparently wholesale sales remain uncon- 
trolled, N. M. Dey y. Emperor, 16 Cr. L.J. 
764=31 Ind. Cas. 364 = 8 Bur. L.T. 244. 
Pablett, J. 

Aot y of 1908. 

See OlV. PRO. CODE. 

, Aot VI of 1908 (ExploilyeaSubitances). * 

8. 8 —Accidental explosion— Injury to pro- 
p erty— Obligation to give notice to Polite — 
“ Occupier , ” meaning of— Penal Code, 8. 176 
— Omission to give notice — Intention, Zerl 
Khan y. Emperor, 16 Or. L.J. 629=80 Ind. 
Um. 446=8 Bur. L.T. 288. See Final Part, 
1016, Ool. 18, 


I.— Imperial Acta— (Continued). 

Aot XV I of 1908. 

See Registration act. 

Act XVII of 1908 (Indian Emigration). 

See Practice and Procedure, No. i, 
14 A.L.J. 1222. * 

Aot 1Y of 1909 (Whipping). 

S. 5— Finding as to age final— Sentence of 
whipping inadequate but carried out — Other 
punishment, whether can be awarded. Em- 
peror Y. Po Ba, 15 Cr. L.J. 538 = 24 Ind. Cas. 
94G = 7 Bur. L.T. 292 = 8 L.B.R, 143. See 
Final Part, 1911, Col. 21. 

Act 1 of 1910 (Press). 

(Ij Ss. 3, 4, 17, 19 atjp 22 -Power of High 
Court— Jurisdiction of Magistrate to cancel 
order first exempting— Keeping of printing 
presses and publication of newspapers, legiti- 
mate business— Cnnstr uction of 8 4— Diffe- 
rence between Ss. 124-4 and 153 -A of 
• Penal Code and 8. 4 of the Press Act — 
Consideration of extracts as falling under 
the sub-clauses to S. 4. 

Abdur Rahim, OJg. C.J. — The provisions of 
the Press Act are applicable to all printing 
presses: Under S. 3 (1), the Magistrate is to 
take security from any person who makes a 
declaration before him with respect to any 
printing preys apart from any question whether 
it was sot up before or after the Aot. • 

The use of the words 1 or may * before the 
words 11 canoel or vary any order under this sub- 
section ” indicates that an order dispensing with 
the deposit of security is not included in the 
words “any order within this sub section.” But 
in an application under S. 17 of the Aot an order 
purporting to be mado under S. 3 (1) by ttfo 
Magistrate, oven if illegal, cannot be set aside* 
It ia true in one sense that a proviso is part 
of the section to which it is attached. But in 
ordinary legal parlance a proviso is to be distin- 
guished from the enactment to whioh it is 
generally appended either for the purpose of 
explaining what particular matters are not 
within the meaning of the enactment or for 
providing exceptions and qualifications to the 
onaotment or for other similar purposes. The 
proviso is something subordinate to the main 
clause and the general rule is that what is con- 
tained in the proviso is not to be imported by 
implication into the clause, which would Jiend 
to extend its scope beyoud what is warranted 
by the natural meaning of the words used by 
the Legislature. * * 

S. 3 (1) imposes a serious disability persons 
desiring to keep printing presses. It \nnst 
have tho effecUof, hampering the Carrying on 
of, what i3 ordinarily, not only a perfectly 
legitimate business, but one which has played 
euoh an important part in the diffusion of 
knowledge and progress of civilization. • * 

As regards the order of forfeiture, 8. 22 read 
with Ss. 17 and 19 debars the* Court from 
interfering with it exoept on the ground, 9 namely 
that the extracts in question are not of the 
nature described in the sub-sections \p 8. 4* 
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1.— Imperial Acts— (Continued). 

Act I of 1010 (PreBB)— (Continued). 

The Aot imposes no duty upon Government 
to isBue any warning or to ask for any explana- 
tion before taking action. 

8. 4 vests the local Government with a 
'discretion so largo and unfettered that the keep- 
ing of printing presses and tbo publication of 
newspapers becomes an extremely hazardous 
undertaking in tbo country. It may be 
doubted if it is possible for the keeper of auy 
prihting press in ,the country to maintain 
such an efficient expert supervision over 
matters that arc printed as to detect everything 
that might be regarded to fall within the 
“ wide-spread net ” of S. 4. Similarly a news- 
paper may be consistently staunch in its 
loyalty to the Government, its general policy 
may be above all reproach, the sincerity and 
bona fides of the intention of the Editor may 
not be liable to question, but if any letters or 
other writings, are let in, may bo, through 
carelessness, which oomo within the scope cf 
any of the clauses to S. 4, the Government may 
at onoe without any trial or even a warning 
forfeit the security, and in this way ultimately 
put an end to the uewspaper itself. That the 
influence of a periodical on the public life of 
the country is on the whole decidedly beneficial 
need be no bar to the Government action. The 
Local Government, it may bo assumed, will 
not indiscriminately exorcise tbe power which 
it possesses under the enactment, bub the vesting 
of such unlimited power in the Executive 
Government is undoubtedly a serious encroach- 
ment on the freedom which the press in India 
enjoyod before the passing of the Aot. The 
Act, as is well known, was passpd in order to 
counteract the manifold ingenious devices 
adopted by the anarchists of Bengal for carrying 
oqt their propaganda. We aro not concerned 
with the question whothor tbo Legislature was 
justified in applying such a drastic press law to 
the whole of India, while the evil nought to be 
met was mainly connected with the activities of 
a baud of young revolutu nists in one corner of 
the country. 

On the cflnstruotion of 8. Cl of the Govern- 
ment of India'Acb, 1915, as at present advised 
it seems to mo that the construction put upon 
“unwritten laws” by Norman, J , is what is 
really required by the plain meaning of the 
words used. There is no diffioulty in conceiv- 
ing that the Imperial - Parliament with all its 
great traditions in upholding tho oause of 
liberty should have beta unwilling U> grant to 
the Iniditin Legislature, constituted as it is, any 
Legislative powers winch would enable tho 
Government of India to encroach upon those 
fundamental rights of tho people, the viola- 
tion of which especially by a foreign Govern- 
ment, is so oaloulaLcd to lead to a disturbance 
*of that«peaue in the rotlm which it is the high- 
est oonoQrn of the Grown always to assure. 
That the frovisicn of 8. 43 ot 3 and 4 Will. 
IV, Cafr. 85, was not to bo regarded as of no 
praotioal value and importance or as some- 
thing qtnto obsolete is made dear by its 
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repetition in identical language in 8. 65 of the 
Government ot India Aot of 1915. 

The Goveynnent acting under B. 4 of the 
Press Act need not hear the person whose pro- 
perty it seizes, need not take any evidence nor 
is jt. Lound to follow any kind of procedure 
which would onsnre that the forfeiture was 
made after propor deliberation with due regard 
to the rights of tho parties concerned and in the 
true interests of tho State. 

The right of appeal to the High Court under 
the provisions of Ss. 17 and 19 does not make 
any substantial difference, as the onus is oast 
upon the owner of tho confiscated property to 
prove that the order of forfeiture was wrong 
and in such circumstances the right must be 
troated as more or less illusory. 

The onus is laid undor 8s. 17 and 19 upon 
tho person whoso security has been forfeited to 
prove that the publications selected by tho 
Government at their own discretion may not 
have the tendency described in the various 
clauses. That is not only reversing thoordiuary 
proo#duroin trials, but the difficulty of proving 
such a negative as this must in many oases be 
insurmountable. 

It is unnecessary to dotermiuo any of tbe 
quastions, Whether tbe Press Act is ultra vires 
or nt least 8i\ 4, 17, 19 and 22 of the Imperial 
I ^gislature, for tho simplo reason thftt this 
CouLt is constituted and this application has 
been ni.ffie under tho speoial provisions of the 
Press Act itself and 8. 22 of that Act prevents 
all interference on our part exoept on tbe ground 
rueutioned in 8s. 17 and 19. 

Undoubtedly the language of S. 4 of the Aot 
is extremely, nay, dangerously wide, but the 
interpretation of the learned Judges in 41 Gal. 
is unreasonably wide. The words 11 whether 
by inference, suggestion, allusion, metaphor, 
implication or otherwise ” aro merely by way of 
explanation, and do nob in any way enlarge 
the meaning of the v&rds 11 which are likely or 
may have a tondency directly or indirectly,” 
By “ tendency,” is meant the natural effect of 
the words used ou the readers of tho newspaper 
in question ; no regard should be paid to the 
effect which they may possibly produce ou the 
minds ( of abnormally constituted persons, or 
persons whose acquaintance v«ith the language 
is inadequate, or on those who might content 
themselves with teadiug certain passages or 
expressions apart from the context or to the 
interpretation which men of ingenious minds 
may nut upon Lheig. All that has to be taken 
into account is the effeot which the words are 
by their nature likely to produce on a norxpal 
avorage reader understanding them in t^eir, 
plain natural meaning, 

Apart from Expl. 2, in applying 8. 4 (1). 
tbe intention of tbe editor or the writer is 
not to be considered, if it is not shown that the 
words in* their plain ordinary meaning may 
not tend to produoe the objeotionable efieqti 
mentioned in ole, (a) to (fi. 
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The olauseB lamp together the offences defined 
by Be. 134-A and 163-A ol the Penal Cdde 
with this difference that no question of intern 
tion of the editor or writer of the artioles arises 
apart from Ezpl. 3. „ * 

“ Hatred and oontempt,” whioh are ordinary 
English words, mean something moro than 
mere disapproval or dislike. 

1 Government ’ as used in the section denotes 
an established authority entitled and ablo to 
admipister the publio affairs of the country, 
and does not mean merely the British oonnec- 
tion. But it is not identical with any partioular 
individuals who may be administering the 
Government. “ What is contemplated in the 
seotion is the oolleotive body of men, i.e., the 
Government defined under the Indian Penal 
Oode. It means the person or persons collectively 
in suooession who are authorised to administer 
the Government for the time being. One parti- 
oular sot of persons may be open to objeotion 
and to assail them and to attack thorn and ezoite 
hatred against them is not necessarily exciting 
hatred against the Government bocause they 
are only individuals and not representatives of 
that abstract conception which is called Govern- 
ment. The individual is transitory and may be 
separately criticised, but that which 4s essen- 
tially and inseparably connected vgith the idea 
of Government established by law canDofbe 
attacked without ooming within* this seotion. 

All criticisms of the measures of a Govern- 
pent must in somo degree? involve reflections 
on t he Government itBolf. But S. 4 allows 
.less soope to oriticisms direoted against the 
Government itself than to criticisms of measure 
of the Government. 

Comments on the measures and aotions of 
the Government are exempted frqm the opera- 
tion of 8. 4 provided the person making 
the comment does* not excite or attempt to 
excite thereby hatred or contempt against the 
Government. But the protection afforded by 
this explanation is extended only to comments 
on Government’s measdfcs and aotions and not 
to attacks on the Government itaelf which have 
to be judged by the light of 8. 4 alone without 
reference to Expl. 3. 

In oertain stages of society, reforms in the 
oonBtitution of the Government are a biologioal 
and political neogssity* To s&y that such quesr 
lions are not open to publio discussion, suppo- 
* eing that the law is not viojpted by the manner 
and the methods adopted in such disoussion, 
would be opposed to all sound maxims of con- 
stitutional law. .• 

* The difficulties of a foreign* Government 
constituted as it is in this oountry, are neoes- 
easily very great. It is not to be expeotpd 
that it should be in complete touoh with the 
genuine sentiments, feelings and aspirations of 
the people. The information that it oan Com- 
mand must at best be second hand and is often 
likely to prooeed from interested souroes. With 
the heft, of intentions, it is liable to stake many 
mistakes, sometimes serious blunders. These 
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and other inherent difficulties of the Govern- 
ment as at present oonBtitated may or may not 
justify the demand for Home-rule, and it may 
be that Self-Government is neoesaary for the 
full growth of the people. But the law does not 
permit a publicist discussing the Government 
aotions and failures to impute base and dis- 
honourable motives. 

I am prepared to acquit the petitioner of any 
wilful attempt to disseminate disaffeotion or 
hatred against tho Government of the oouiftry 
or to oreate foo lings of hatred against any olass 
of His Majesty’s subjects- But I have been 
unable to hold that some of the extracts from 
the publication in 11 New India ” oitod before us 
may not have such a tendency. 

Atfting, J.— Tho present Bonoh is a speoial 
tribunal constituted under a speoial enaotmont 
for a single speoifio purpose — namely to deter- 
mine whether certain jwords contained in tho 
newspaper (and specified in the order of for- 
feiture) are or arc not of the nature described 
in S. 4 (1) of the Press Act. 

Tho interpretation of tho learned Judges on 
the construction of 8. 4 (1) of the Press Act in 
41 Cal. is too wide 

Thero is nothing in the Act whioh throws on 
tho applicant the onus of proving that the words, 
whioh aro made tho ground of forfeiture, do not 
fall within the soope of the seotion. It oannot 
bododuood from the words of S. 19. • 

Whether tho words aro likely or miy have a 
tendenoy to produoo certain results must be 
determined primarily by iuferenoe from their 
own nature. The words themselves form the 
main evidence in the case ; and the Act throws 
no onus on either side. The words ot section 
" are likely or may have a tendenoy,'’ does not 
“ embrace the whole range of varying degrees* 
of assurance from certainty on tho one side to 
the very limits of impossibility on the other.” 
Tho wording of the seotion is not so all embra- 
cing that even a person 11 aoting in the highest 
interests of humanity and civilisation ” is 
confronted with an almost* hopeless task in 
showing that the words be has used do not fall 
within it. • 

That the wording of the seotion is very wide 
is, however, undeniable, and in some respeots 
it olearly goes beyond the provisions of the 
Ecual Code. 

Tho governing words (i are likoly or may have 
a tendenoy ” undoubtedly leave the question of 
intention quite immaterial and confine our 
attention* to the natuflal effeot of |he words 
without reference to what the writer. n^eant or 
wished to be understood. * 

In the oase at comments on the measures of 
Government an intention to oxoite hatred, 
oontempt or disaffeotion i» necessary to bring 
them within the soope of ol. (c) of 8. 4 (1). 
The intention is of oourse deduoible from the 
words of tho extracts themselves. 

To give effeot to the interpolation that 
Government means only the British ooftnectlon 
would go far to render the task ol governing 
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India impossible. The true interpretation is to 
be found in the General Clausos Act (X of 1897) 
whioh governs the Press Act as regards defini- 
tions of terms. The addition of the words 
“established bylaw in British India” seems 
to be intended to emphasize tho fact that it is 
the Government existing at the time that is 
Bought to be protoctod from attacks of tho kind 
forbidden. 

“Hatred” and “contempt” do not mean 
only such hatred and contempt as would lead 
to tho commission of the crimes referred to in 
other clauses of sub-seotion, e.q , murder, 
violonoo, rosistanco to the law, intimidation of 
public servants and others. 

S. 121— A, I.P.O.,jvas practically roojst so 
as to make it clear that Strachey, J’d., inter- 
pretation of the law in 22 Bom. was correct. 
Tho interpretation of Straohey, J., on the words 
of B. 124- A, Penal Cod*.-, which are identical 
with those of the PreBS Act in 22 Bom. is 
quite correct. 

The phraBO “ dwelling adversely on its foreign 
origin or oharacter ” must not bo understood in 
too oomprehonsivoa sense, or divorced from tho 
context. All unfavourable criticism of a Govern- 
ment’s constitution, policy or measures must 
necessarily tend to arouse dissatisfaction So 
far there is nothing illegitimate. But betwoen 
dissatisfaction on the ono hand and hatred, 
contempt and disaffection on the other, there is 
a vast gulf. 

It is open to any ono to draw attention to 
the non-Indian elements in the Government of 
India and to argue that these impair tho 
efficiency of that Government and that it 
would be to the public advantage, if they were 
replaced by Indian elements. That is legiti- 
mate criticism. But it is not legitimate to go 
further and to use the existence of tho non- 
Indian elements of Government as a means of 
exciting hatred, contempt and disaffection 
against Government. That as Strachey, J., 
puts it, would be to hold up the Government 
to hatred and oofttempt by dwelling adversely 
on its foreign charaoter and origin. It all 
depends on the manner in which and tho object 
with which the circumstances are used in 
argument.* 

As regards intention, it seems to mo most 
unsafe to judge of tho intention of the peti- 
tioner in publishing the specified article, by 
reference to ether articles previously published 
at long intervals t of Time, and mostly in other 
connections. 

8eshagiri Iyer, J.— S. 22 only enacts that 
the declaration is a notice to all persons that 
the Government have declared the forfeiture 
and does nob declare that the forfeiture has 
been legally made. 

* The foundation of our jurisdiction under the 
Aot is B. 17. It is a statutory right that we are 
asked to exfereise, and we can grant relief only 
in respoot of the grounds on which the party 
mu seek our intervention. 
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It is true that the language of B. 22 reads as 
if all proceedings under the Aot are liable to be 
revised by us. But tho apparent intention of 
the Legislature is that only suoh proceedings 
under tho Aot as lend themselves to attaok on 
the grounds mentioned in S. 17 should be 
revised by tl^ High Court. 

The use of tho expression “ no proceeding 
purporting to bo taken under tho Aot ” may 
have boon inserted ex tnnjori cautela , 

The true aim to bo kept in view is to construe 
tho statute iu suoh a way as to oarry out its 
main intention. In doing that, inaoourate and 
loosely worded phrases hAvo to be subjected to 
some pruning and adjustment. 

Proceedings under B. 3 are not Bubjeot to our 
reviaional jurisdiction under Ss. 17 and 22 of 
tho Press Aot. 

The view of Norman, J., 11 Allogianoe and 
protection are reoiprocally duo from tho subject 
and the sovereign. It is evidont that the striot 
observance of the laws which provido for suoh 
liberty and security ensures tho faithful and 
loving allegiance of tho subjoote. No man can 
study the History of England, or can read tho 
greaf judgnieut passed by tho High Court of 
Parliament by tho Bill of Rights on King 
James IT, without seeing that on tho faithful 
observance Ijy the sovereign of tho unwritten 
laws and constitution of the United Kingdom, 
as ‘contained in tho Great Charter an<| other 
Mta, depends in no email degroo tho allegiance 
of the subjects. It would boa startling thing to 
find that rights of so sacred a character could 
be taken away by an aot of a subordinate Legis- 
lature. ' It would be strange indeed if a great 
popular assembly like tho Parliament of Eng- 
land had put into the power of a Legislature 
which has not, and in tho uaturo of things oould 
not have, auv representative oharacter, the 
power of abrogating or tampering with suoh 
fundamental laws“ quoted and approved.” 

There is no prosumption that an Aot is not 
intended to interfere with existing rights. An 
Act of Legislature in 4his behalf oannot be re- 
garded as interfering with the allegiance of the 
subject, 

The foundation of all oriminal lawB in India? 
would be shaken to its root, if it is held that 
tho Legislature has no power to enaot laws 
depriving tho subject rt his, liberty. Bo also 
with roferenoe to property. It is impossible tp 
argue— I do not wiqh to commit myBolf defini- 
tely to an opinion on this matter— that any Aot 
of tho Legislature which permanently deprives 
the subject of hir property without vesting in a 
judicial tribunal the powor to pronounoe on the 
legality or justioe of the step taken, may be said 
to strike at the root r of the allegianoe duo fiom 
the subject. 

Instead of taking the deoision of the Court 
first* and then doolaring the forfeiture, the pro- 
cess has been reversed ; Buoh a procedure oannot 
be said to afiect the allegianoe of the subjeot. 

8. 4 of the Press Aot is not ultra viw of the 
powers of the Imperial Legislature. 
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In construing the words of a section a con- 
sideration of the seriousness of the oonsequenoes 
is np right test. The law has to be administered 
as it is found. 

The word 1 likely ’ in B. 4 (1) of the Press Aot 
refers to the probable inferonce that may be 
drawn. When that word is followed by the 
wordB 1 may have a tendonoy * the oontention 
that the barest possibility of the words convoying 
a partioular impression was contemplated Booms 
not unreasonable. But the Legislature must 
have had in mind not an unthinking porverae 
and blind possibility but the consequence, how- 
ever far-fetohed and remote it might bo, whioh 
oan be deduced by a reasonable human being. 
The prooess by which the inference has to be 
drawn is very tightly worded. When the pro- 
bability or possibility is to be reached directly or 
indirectly whether by inference, suggestion, 
allusion, metaphor or implication or otherwise, 
it looks as if all egress i3 barred. 

The word ‘ otherwise ’ used in S. 4 (1) is the 
finishing stroke. It is no wonder that the learn- 
ed Ohief Justioo of the Calcutta High Court 
pronounced the right vested in the High £ourt 
as 11 illusory. " 

Whilo tho operative portion of S. 4 deals 
purely with the languago employed, divorced 
from considerations of motive or intention yie 
Expl. II furnishes aground of ox^mption, and 
it oan «bo shown under it that there was go 
intention to excite or to attempt to excite haired , 
Qontempt or disaffection. * 

1 Disaffection ’ moans ' disloyalty. 1 
' It ia true that in the vast majority fcf cases 
the intention must be gathered from the 
language employed, but it is possible to ehow 
that what prima facie appears objectionable 
should not be given tho meaning attributable 
to tho words omploysd.* 

Tho times have changed a groat deal since the 
learnod Judge delivered his charge. If I may 
use a very hackneyed expression, tho angle of 
vision has changed largely. 

When Strachey, J., in 22 Bonv says "dwell- 
ing advorsely on its foroign origin and character” 
would make a man guilty of exciting hatred 
and contempt, I am not prepared to accept it, 
without qualification. In my opinion, sugges- 
tions to tho offeqt thftf an indigenous agency 
would bo more suitable in certain departments 
*of the administration an(J should be more 
» largely employed in others, should not be 
regarded as exciting hatred or disaffection. 01 
course languago may be employod which may 
rtnder the advocacy dangerous.* But *prima 
facie I would be unable to disoern in criticisms 
of *this kind an intention to nxoito hatred or oojj- 
tempt. I would also quality the phrase whioh 
says that 'attributing indifferonoe to the 
welfare of the people 1 would amount to Sedi- 
tion. If oritioism attributing indifierenoe to 
the welfare of the people is oouohed in language, 
whioh imports oorrupt or malioioud motives, 
the writer cannot esoape, but if it aims only to 
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draw attention to a weak point in the adminis- 
tration in the hope that oritioism may lead to 
the redress of grievances or the removal of a 
disability, the writing oannot be condemned. 
Subjeot to these reservations. I aooept tho 
Bumming up of St&obey, J., in 99 Bom. as 
fairly accurately explaining tho words “hatred ” 
and " contempt.” 

To public political articles great latitude is 
given and the articles must be dealt with in a 
free, fair and liberal spirit. Dealing as they 
do with the publio affairs "of the day, suoh 
articles, if written in a fair spirit, and bona 
fide , often result in the produotion of publio 
good, and should not be viewed with an eye of 
narrow oritioism. 

Thf important quosti^n whioh might have 
necessitated a great deal of discussion, was 
fairly solved by the admission of tho learned 
Advocate- General that he had instructions to 
say that tho discussing as to Home Rule was 
not per se objectionable. A reservation was 
made that the discussion might amount to 
bringing into hatred or contempt the Govern- 
ment established by law in British India, if 
tho methods advooated to gain “Home Rule’ 1 
and the language employed in pushing it for- 
ward were calculated to disseminate hatred or 
contempt. 

Thore can be no doubt that two essentials 
should bo kept in mind in asking for ohanges in 
tho machinery of Government. The allegiance 
to the throne and person of tho Sovereign should 
be held as inviolate ; and there should bo no 
suggestion that the connection which makes 
India an integral part of tho British Empiro 
should bo severed. Within these limits it is 
permissible t8 ask that the details of the 
administrative machinery should be readjusted 
to moot the exigencies of tho tines- < 

A demand for change there will be in the 
most perfect form of popular Governments. 
That demand ex-neoessitate would show that 
tho existing machinery is out of gear in some 
particular or othor. In one sense such a criti- 
cism may exoito disaffection towards the 
Government established by law. Ij is conceiv- 
able that there may bo even dislike, but if the 
objeot is to rearrange the personnel and even 
in a measure substitute new olasses of men in 
tho places occupied by tho old, provided the 
advocacy is attributable to a genuine desire to 
strengthen the feeling of loyalty and tho link 
that binds tho empire, there oan be no room 
for saying that hatrod, qpntempt or disaffeotion 
was preacned. * • 

The domand that there should be alterations 
in the State is.one of those olaims which every 
law-abiding subjeot interested in the well-doing 
of the Government might legitimately advance. 

I am not to be understood as suggesting that 
the expression “Government established 
law in British India ” applies only to British 
Sovereignty and the British oonnedlion. 

I adopt Mr. Justioo Straohey’s definition of 
these words. He s^ys : “It means, in my 
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opinion, British rule and its representatives as 
suoh, the existing political system as distin- 
guished from any partioular set of administra- 
tors.” It is the systom of Government that 
B. 4 (1) (c) oontomplates, ( and not the per- 
sons who for the time tieing oarry on the 
details of the administration. Cl. (a) does not 
requiro muoh comment. A great doal will 
depend upon the language used. Cl. (c) iB not 
easy to defino. Tho objeots aimed at must be 
those which would render friendly co-operation 
botw'oen the different raoes living in India 
impossible, The language must be suoh as to 
lead to the breaking of the peace. Otherwise, 
any argument tending to suggest the partioular 
persona are not carrying on the machinery of 
Government efficiently may be said to moito 
the people to interfere with the maintonaDoe of 
law and order. Dissatisfaction with men and 
measures is believed in many quarters as a 
healthy sign of progress.’ It is not necessarily 
incompatible with a desire not to interfere with 
the administration of the law or with*tho 
maintenance of law and order. 

In my opinion, there must bo some connec- 
tion between the subject-matter of the articles 
tendered and of tho articles which are objected 
to. Aonie Beaant v. The Government of 
Madras. (191G) 2 M.W.N. 385 = 5 L.W- 1 = 
39 M. 1085. 

Abdur Rahim, Offq. c.. 7., Ayling and 
Seshagiri Iyer, .7 j. 

(2) Bs. 3, 4, 17, 19 and 22. See ACT I OF 
1910 (PRESS), No. 1, (191G) 2 M.W.N. 385. 

(3) Ss. 3 and 22— Meaning of proceeding in 
S. 22 —Power of Court to issue certiorari 
when issued— When act judicial— Duly of 
Magistrate under S. 3, ministerial— Exer- 

* cisa of power by ministerial or executive 
officer in excess— Remedy— Right of suit. 

Abdur Rahim , Offg . C. J.— Tho High Court 
in which the old Supreme Court of Madras is 
absorbed has all the jurisdiction and authority 
of the Court of King’s Bench in England. 
This includes the* power to issue the writ of 
certiorari. „ 

This jurisdiction cannot bo taken away by 
any Act of tho Legislature exoept by oxpress 
words or by nooesssary implication. There iB 
nothing in B. 22 of tho Press Act which oan be 
sai$ to have deprived the High Court of this 
power. 

The first part of B- 22 does not refer to the 
validity pf an ord,.r of forfeiture but to the faot 
that it has been made, The word * proceeding ’ 
in d. 22 ( m?ans proceedings under B. 4 and 
other similar seotion of the ACb relating to tho 
order of forfeiture and does not inolude an 
order of the Magistrate under S. 3 (1) of the Act. 

Tho High Court has jurisdiction to issue the 
writ of' certiorari in order to remove the proceed- 
ings of Ocprtd or of persons entrusted with 
. judioial functions out of the ordinary oourse of 
legal procedure for the purpoBO of quashing 
them, 
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The statutory powers of revision and oontrol 
are available only over the proceedings of 
ordinary Courts : A writ of certiorari is issued 
not only to Courts but to tribunals specially 
constituted and entrusted with duties of a 
judioial oharaoter, 

Tho writ of certiorari lies only with respeot 
to ‘judioial able and not to ministerial aota. 
Proceedings will not be removed by a writ to a 
superior Court unless they are oapable of being 
determined there. A writ is granted only in 
respeot of matters which, but for some speoial 
legislation creating speoial tribunals, would 
have been within the ordinary jurisdiction of 
the superior Court. 

Whether an aot is judioial or not depends on 
the nature of the powors conferred by the Legis- 
lature, the oharacter of the aot sought to be 
quashed and the nature and extent of the dis- 
cretion vested with the authority and other 
similar considerations. 

The Legislature, in delegating to the Magis- 
trate the functions under B. 8 (1), does not 
regard him as a Court but as an exeoutive 
officer entrusted with tho performance of oertain 
administrative duties. 

The Press Aot has conferred upon the Presi- 
dency Magistrate novel powers, which were 
never known to be exeroised by this Court or 
bjb any superior Court in the laqd. 

If an executive or administrative offioer aots 
in excess of his powers, suoh aots are noc liable 
to bu reviowed by the High 'Court whether by 
means of a writ of certiorari or under its ordi 
nary revisional powers. The only remedy 
open tu an aggrieved person in such oases 
would bo by an aotion. 

Ayling , J.— The Magistrate when bo oanoela 
or varies an order under the sub-seotion to.S. 3 
need not reedrd speoial reasons. The recording 
of speoial reasons is limited to an order dispens- 
ing with seourity. 

The term “ proviso ” as applied to the second 
paragraph of S. 3 (1) is a misnomer. The effect 
of the paragraph is simply to give the Magis- 
trate additional powers over and above those 
conferred by the first paragraph. The words 
“ an order ” cover an order dispensing with 
seourity. The sub-seotion is designed to give 
tho Magistrate a full discretion both aB regards 
requiring seourity and determining the amount, 
and this discretion is not oneo for all but may 
bo revised from time to time. 

The proceeding referred to in S. 29 includes , 
proceedings of a Magistrate under S. 3 (1). 

In oases of a newly constituted offence or 
liability, the Legislature may, without any 
undue jealousy of the power of the Court, eleot 
to take away thq power of interference of 
certiorari absolutely or in respeot of proceedings 
with jurisdiction. 

T?he jurisdiction of the Court is equally 
barred in respeot of proceedings purporting to 
be taken junder the Press Aot, as in respeot of 
proceedings taken under the said Aot with 
jurisdiction, by reason of B. 99. The Chief 
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L— Imperial Acts— {Continued). 

Act I of 1910 (Press )— {Continued). 

Presidency Magistrate’s order under S. 3 (1) 
cannot honoe be set aside. 

The Press Aot is an entirely new enactment 
brought into force in the interests of public 
tranquillity and imposing novel liabilities on 
the keeper of presses and publishers of news- 
papers chiefly in the matter of security. It. is 
self contained and oomplete. 

As to whether the order of the Magistrate 
under S. 3 (1) was a judioial aot or not, if it 
wer^ necessary to determine, I should not be 
prepared to dissent from the conclusion of the 
other Judges that it is an administrative one. 

By depositing security as required by the 
order tho petitioner has not waivod her right 
to subsequently question its validity. 

The petitioner took no action whatever till 
more than three months later, when the 
Government, proceeding on the assumption that 
the initial order of the Magistrate was valid, 
took further steps under S. 4 and forfeited tho 
security. Tho exeroiso of the extraordinary 
power to issue certiorari being discretionary 
ought not bo exeroised in suoh circumstances. 

Seshagiri Iyer, J . — Tho High Court has the 
same powers ovor persons resident within tho 
local limits of its ordinary original oiwil juris- 
diction as are exorcised by the ^ourfc of tho 
King’s Bonohain England. • 

Even after the Press Act, f of 1910, tho 
right to koepa Press and to use it, is a con\mf»n 
law right inherent in every Subject and has not 
"the slightest resemblance to the exercise of a 
trade or calling for which a license stuould be 
taken out. 

• 

It is not a condition precedent to tho issue o£ 
a writ, that this Court should be able to placo 
itsolf in the position of the Court whoso order is 
complained against b 

The fact that the power to issue a writ has 
been engrafted into legislative provisions is not 
an argument for holding that that power does 
not exist aliunde. Tho writ may assume 
various forms. There nffast be tho exorcise of 
some right or duty to deoide in order to provide 
scope for a writ of certiorari at Common Law. 

Unless the power to issue tho writ of 
certiorari is oxprossly taken away, it inheres in 
the Court. * Even if it is taken away, the High 
Court oan interfere if there fcas been a Want of 
m jurisdiction, in the inferior Court or if fraud has 
* been practised in the procuring of the judg- 
ment. 

8. 22 of the Press Act does not expressly or 
by implication take away the* right of interfer- 
ence by the High Court. * * 

Prima facie an order passed by an officer who 
acts ordinarily judioially xpay be presumed .to 
have been passed by him in that capacity, The 
officer need not be sitting as a Court to attaoh 
to himself judioial funotions. 9 

A' proviso must be considered with relation 
to the principal matter to whioh it stands as a 
proviso and should not be read as enlarging the 
scope of the seotion. 


I. — Imperial Acta— (Continued). 

Act I of 1910 (Press)— {Concluded). 

(а) There is nothing in the Aot which compels 
th9 Magistrate to hold any enquiry, although 
he 13 not debarred from doing so. (6) The nature 
of the information to be laid before him is not 
specified, (c) The Magistrate is not bound to 
state any reasons, (d) He has then unfettered 
discretion in fixing the amount, (e) A special 
provision is made in B. 22 of the Aot granting 
the same protection for proceedings passed 
in good faith as are secured to Judioial 
Officers by Aot XVIII of 18(0. These consider- 
ations show that the action of the Chief Presi- 
dency Magistrate is not judioial but only 
ministerial, 

Tho power to dispense with the eeourity only 
qualifies the rule whioh imposes the security. 
Tho •rder contomplated by the second olause of 
the proviso is different in nature from that 
which the first part enables the Magistrate to 
make. 

Tho Chief Presidenojf Magistrate has no power 
to demand scourity after once dispensing with 
it tit tbe time of tho declaration. Annie 
Besant y. Emperor, (1916) 2 M.W.N. 497 “4 
L.W. 625 = 32 M L.J. 151-39 M. 1164. 

abdur Rahim, Offg, c.j., AYLiNGand 
SESHAGIRI IYER, JJ. 

(4) Ss. 3 and 22 — Moaning of proceeding in 
8. 22. See ACT I OF 1910 (PRESS), No. 3, 
(191G) 2 M.W-N. 497. 

(5) 8. 4— Soe Nos. 1 and 2, supra. ; 

(б) S. 4 (1) - Order made by Local Govern - 

ment of Delhi — Jurisdiction of Calcutta High 
Court to interfere— Delhi Laws Act (XIII of 
1912). In re Abdul Kalam Azad, 42 C. 730 = 
16 Cr. L.J, 696 = 30 lnd. Cas. 746. See FINAL 
Part, 1915, Col. 20. • 

(7) S. 17— Soo Nos. 1 and 2, supra. • 

(3) 8. 19— See Nos. 1 and 2, supra. 

(9) S. 22 — See Nos. 1, 2, 3 and 4, supra. 

Act IX of 1910 (Electricity). 

S. 33—“ Every person ” meaning of—Applica * 
tion of section ■ in re Mr. H&wklns, 16 Cr. L.J , 
620 = 30 lnd. Cas. 444 = 18 M L.T. J50 = 39 M. 
636. See FINAL PART, 1915, Col. 22 

Act III of 1911 (Criminal Tribes). 

(1) Ss, 22, 24 —Charge, framing of , necessity 
• of— Conviction. 

Where tbe statement made by the acousdd in 
the Magistrate’s Court shows that he had no 
real defence, on that statement alone a charge 
oould bo framed and a conviction* reoorded 
under S. 22, if not under S. 24 of the* Criminal 
Tribes Aot. Jqna Bhar y. Emperon, 17 Cr. L. 

J. 70 = 32 lnd. Cas. 662. 

PIGGOTT, J. . 

(2) * 8. 23— WhetJier evidence of convictions 
before the passing of Act is admissible. 9 

Under S. 23 of the Criminal Tribes Aot, onoe 
a tribe has been notified under B. any mem- 
ber of that tribe who has been copvioted subse- 
quent to the date of Jhe notification and who 
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I. — Imperial Acts— {Continued). 

Apt III of 1911 (Criminal Trlbes)~(C<mcM.). 
has had previous conviction is liable to enhanc- 
ed punishment. Emperor v. Adhin, 11 A.L. 

J. 687 = 17 Or. L.J. 463 = 36 Ind. Cas. 143. 

RAFIQ, J. 

(3) — 8. 23 — Punishment — Accused being 
member of criyninnl tribe at s ubsequeyit and 
not at previous conviction— Application of 
Act, 

S. 23 renders a member of suoh a tribe on a 
second conviction for certain offences liable to a 
period of imprisonment which is not to bo less 
than seven years. 

The faot that at the time the aocused was 
previously convicted the tribo to which he 
belonged had not boon notified ab a criminal 
tribe is no bar to the application of 8 23 of the 
Criminal Tribes Act, # if at the time oMhe 
previous conviction ho is a member of such 
notified criminal tribe. Emperor v. Mcndal. 
17 Cr. L.J. 392 = 35 Ind^Cas. 824. 

LINDSAY, J.C. 

(3-a) S. 24— See No. 1, supra. 

(4) S. 23, sub-S. (1), cl. (a), construction 
of— “ Second conviction '— Cl- ( b ) “ third 
conviction Meaning. 

8. 23 (1) of the Criminal Tribes Act (1911) is 
not altogether easy of interpretation ; but it 
would appear that the phrase '* second convic- 
tion ” has referenoe to the words in the sentence 
“ i3 hereafter convicted ” and not to tho earlier 
words “ having been convicted.” Tho section 
will thus read, “ whoever, having been convict- 
ed, is hereafter convicted, shall on second 
conviction be punished with imprisonment for 
a term of not Icbs than seven years and tho 
words “ second conviction ” must bo taken to 
signify a first conviction fora scheduled offence 
filter the coming into forco of the Aot following 
upon either odo or many convictions of sche- 
duled offences prior to the Act ; and a third 
oonviction of cl. ( b ) to signify a second oon- 
viction so following. 

Tho words on a second conviction cannot be 
taken to mean second after the notification. 
In re Sellaraanl, 32 hl.L.J. 212 = 17 Cr. L J. 
149 = 33 Ini Cas. 629. 

AYLTNCJ and Napip.R, J.i. 

Act Y of 1912 (Provident Insurance Societies). 

Ss. 2 (S), G, 7, 2 1— Company having share 
capital divided into shares and carrying d,i 
business of provident insurance society— Regis- 
tration whether necessary. Deputy Legal 
Remembrancer v. Bit^l Chandra fa). 42 0. 
300 = 16 Or. L.J. 1$9 = 27 lnd. Cas. 21*3 = 16 Cr. 
L.J. 678 — 30 lnd. Cas. 721 Seo Final Part, 
1915, Col. £2. 

Act III of 1914 (Copyright).' 

(1) S. 7 (a)— Copyright— Translation, -Hlra 
Lai V. Saraswatl. 13 A. L.J. 636=16 Cr. L.J. 
656=30‘Ind. Cas. 480 Bee Final Part, 1915, 
Col. 23. 

*(2)— 7 (a ) — Infringement of copyright— 
Printing of book at one plaoe— Loss to com- 
plainant caused eisewhore-rLoss not an essential 


Imperial Acta— (Concluded), 

Aot III of 1914 (Copyright)— {Concluded), 

part of offenoe— Offence where complete— Court 
at the place of printing — Proper forum. See 
Grim. Pro. Code, No. 126, 28 P.R. 1916 (Cr.). 

Act I of 1916 (Emergency Legislation Con- 
tinuance) 

Emergency Legislation Continuance Act 
(I of 19i5), if ultra vires— Ordinances 3 
and 5 of 1914 — Power of Governor -General 
in Council to pass Act embodying provisions 
of ordinances— Ordinance 3 of 1914 — 8- 11, 
effect of— Jurisdiction of Courts to question 
orders of internment passed under Emer- 
gency Legislation Continuance Act — 
Indian Councils Act t 1861 (24, 25 Viet., 
c. 67), Ss. 22, 23. 

Under 8. 23 of the Indian Counoils Aot, 1861 
(24, 25 Viet., o. 67), no ordinance can have any 
forco of law for more than six months from its 
promulgation but the power of the Governor- 
General in Council to pass an Aot embodying 
the provisions of an ordinance is in no matter 
controlled or taken away by that seotion. It is 
clear that the Governor- General in Counoil has 
power to pass an Act like the Emergency Legis- 
lation Ccntinuauce Act (I of 1915) whioh 
embodies the provisions of Ordinances 3 and 5 
of 1911., 

llcld (as to tho contention that inasmuch as 
8. 11 of tho Ordinance No. 3 of, 1914 whioh is 
embodied in rtie Emergency Legislation Con- 
tinuance Aot of 1915 seeks to oust the jurisdic- 
tion of the Courts, it offends against S. 22 of 
tho Indian Councils Aot, 1861), that the 
Emergency Legislation Continuance Aot of 1916 
is not uUra vires of tho Governor General in 
Cfluncil and the High Court has not power to 
call in question orders passed thereunder. It 
is fer the G^vomor-General in Council to be 
.satisfied on life materials before them and the 
Court cannot call for the materials or examine 
them. 

In England the common law rule that when 
an Act is repealed and the repealing Aot is 
repealed by another wfciob manifests no inten- 
tion that the first shall continue ropealed the 
repeal of the second Acts revives tho first does 
not apply to repealing Aots passed since 1860 
and the last repeal docs not now revive the Aot 
or provisions before repealed unless words be 
added reviving them. The samo principle or 
rule of law applies to thik country. 8. 3 of the 
General Clauses Aot (I of 1868) expressly • 
provided that for th V j purpose of reviving either 
wholly or partially a Statute, Aot or Regulation 
repealed, it shall be necessary expressly to state 
such jyupose v and the samo is the effect of Ss. 6 
and 7 of the General Clauses Aot (X of 1897). 
In the matter of Jowa Nathoo, 20 G.W,N. 
1327. 

ClIAUnilUBI, J. 

2.— “ Bengal Acta.” 

Act XX of 1856 (Bengal Chaukldarl) 

8, 52,— feeo PENAL CODE, No. 77, 14 A.L.J. 
789. 
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2.— Bengal Acts— (Continued), 

Act VI of 1870 (Ylllage Ghaukldarl). 

(1) Sa. 29, 40. See PENAL CODE, No. 78, 
17 Or. L.J. 164. 

(2) S. 40. Seo No. 1, supra. 

Act HI of 1884 (Bengal Municipal). 

(1) S. 44. Boo No. 10, infra. 

(2) S. 45. See No. 10, infra. • 

(3) 8s. 175,178, 179,202 — Procedure — Owner 
required to execute work— Preliminary pro* 
cedure— Failure to observe— Jurisdiction of 
Jlfagistrate . 

Thero are two distinct stages in the preli- 
minary prooodure when an owner is required 
to do a oertain thing by the Municipal author- 
ity; thoro is first tho initial notice under 
S. 175 of the Bengal Municipal Act, followed 
by objeotion, if any, on the part of tho person 
notified, and there is next tho explanation or 
notification of the order absolute, if any, made 
after his objeotion had boon heard. This pro- 
cedure is, by virtue of S. 175, applicable in its 
entirety to a oasc undor ti. 202, 

Proceeding before a Magistrate on application 
under S. 202 is without jurisdiction, where 
thero is a failuro to observe tho essential preli- 
minary stops due to non-compliauco with 
provisions of 8s. 178 and 179. Nltbib Y. 
Noakhal Municipality, 23 C. L.J. *598- 17 Cr. 
L.J. 2G5-34 ind. Cas. 985 

MQOKKRJEK and SHEEPSHANKS, JJ. 

(4) S. 178. Seo No. 3, supra. . * 

• (5) S. 179. See No. 3, supra. 

(6) S. 202. Soe No. 3, supra. 

(7) 8. 230. Boo No. 10, infra. 

(8) S. 271. Seo No. 10, infra. 

(9) 8. 345. 

It is necessary for a conviction Wilder S. 315 
of the Bengal Municipal Act to prove that the 
Magistrate, on tho application of the Commis- 
sioners, had ordered the land to bo*closod as a 
market-plaoe and had taken order to prevent 
such land being so wkS. Puti Kabarini v. 
Yloe Chairman, Berharapur Municipality, 20 
O.W.N, 1016. * 

' Chitty and Walmslry, jj. 

(10) 8s. 363, 44, 45. 271. 230— Order or con ■ 

sent of Commissioners necessary for prose- 
cution under Jhe Apt— Power of Chairman 
to give such order or consent on behalf of the 
Commissioners— Vico chairman, exercise by , 
of powers of Chairman— Consent of Chair- 
man subsequently obtained, validating effect 
of. • 

* The aooused was^ proscouted under S. 271 of 
the Bongal Municipal Aot for disobeying a 
requisition under 8. 230. # The report of tjje* 
ofienoe was made by the out door Inspeotor 
and it was submitted to tho District Magistrate 
by the Chairman with a recommendation to 
proseoute the aooused. The Inspeotor appeared 
before the Magistrate and was examined as tho 
complainant. The dooument which *was sub- 
mitted by the Chairman to tho Magistrate 


2.— Bengal Acts— (Continued). 

Act III of 1884 (Bengal Municipal)— (Conoid.), 

bore an eight-anna stamp. It further appeared 
that the notice against the aooused wab issued 
on the authority of the Vice-ohairman. There 
was no written order of delegation of duties or 
powers by the Chairjnan to tho Vioo-chairman 
which oould cover this order mado by the 
Vice-chairman, 

Held — that bocauso the roport of tho ofionoe 
mado by tho Inspector whioh was submitted by 
tho Chairman to the District Magistrate bore 
an eight-anna stamp, it did not follow that* it 
must be regarded as a petition of complaint and 
that the Chairman was moroly in tho position 
of a oomplainant. 

That tho order or consent of the Commission- 
ers ^ecctmry under S J}53 for the institution 
of a prosecution under tno Act is an order or 
consent by the Chairman as representing the 
Commissioners whioh tho Chairman oan givo 
under S. 41. • 

That in tho present case tho order of the 
Chairman was an order or oonsont in writing by 
the Chairman within the meaning of S. 353 
and was sufficient. 

That it being clear that the act of tho Vice- 
chairman was done with tho express consent 
of tho Chairman subsequently obtained, the 
case was oovered by tho proviso to S. 45. Chair- 
man of Hughly-ChinBura Municipality y. 
Krista Lai Mullick, 20C.W.N. 821 = 24 C.LJ. 
57. 

CniTTY and WALMSLEY, JJ. 

Act V 111 of 1885 (Bengal Tenancy). 

(1) 8. 71— Paddy cut and carried away by 
landlord frofi tenant's land — Value — * 
Summary trial for theft— Jurisdiction of 
Magistrate See PENAL CODE, No. 141, 20* 
C.W.N. 1212. 

(2) S. 71 (4) — l.P.C. (XLV of I860), S. 434 

— Removal of batai crops by the tenants — 
Tenant acting dishonestly— If amounts to 
an offence . m 

S. 71, sub-S. (4) of tho Bengal Tenancy Aot 
provides that if a tenant removes an} portion of 
tho produoo at such a time or in such a manner 
as to provont tho duo appraisement or division 
thereof at the proper time the produce shall be 
deemed to have been as full as the fullest crop of 
the samo description appraised in the neigh- 
bourhood on similar land for that harvest. But 
this is not the only penalty to which a tenant 
exposes hitneelf if he reihoveptbo orop.of a field 
whioh he holds under the batai systan\ The 
objeot of 8- 71, sub-S. (4) is to provide* the 
Courts with a’definito rule as to the value of 
crops whioh have been wrongly removed by the 
tenant. If the tenant actsad is honestly he may 
also be liable to bo convicted under S. 424 o£ 
the Indian Penal Code (a). Kuldfp Pandey v. 
King-Emperor, 1 Pat. L.J. 363 = 17 Cr. L J. 
315 = 35 Ind. Cas. 491. • 

OHAM1ER, C.J. and SHAREUDDttT, J. 

Reference : — (a) 38 V M. 793, R> and F , 
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2.— Bengal Acts— {Concluded). 
lot 111 of 1899 (Galoutta Municipal). 

(1) 8. 63 (3). See No. 4, infra . 

U) 8. 102. Bee No. 4, infra. 

(3) 8 . 341. Bee No. 4, infra . 

(4) Sa. 589, 341, 102, 63, (3 )— MjJwm watted 
on behalf of General Committee, whether to be 
signed and if so , 5jy whom— Special rule of 
evidence contained in S. 589, applicability of 
— Proceedings of Committee koto to be proved 
when not signed by Chairman — Irregulat ity — 
Evidence Act, S. 7$. Corporation of Calcutta 
v. Promotho Nath Mullick, 16 Cr. L J. 659 = 
30 Ind. Cas. 643. See Final Part, 1915, 
Col. 24. 

let Y1 of 1901 (Issara Labour and Emigra- 
tion). * 

(1) S. 164— Conviction under the section, 
when sustainable “ purpose ” “ emigration *’ 
— 11 Induces to emigrate Meaning of. 

In this oase the accused and others employed 
by him, induced coolies to leave SambaJpur 
under a promise that they would bo employed 
as domestic servants in Chittagong. The 
coolies were, in fact, taken to Assam to work in 
the labour districts. In one case a cooly was 
Btopped at Goalando, in others, they were 
found in the labour districts and sent back to 
their own country. The petitioners wero 
oonviotod under S. 161 of tlio Assam Labour 
and Emigration Act, 1901. Held, that the 
convictioh could not be maintained and must 
be sot aside, as the above said section would 
not be applicable to the present case as the 
coolies did not leave Bambalpur with the object 
of going to a labouring district and labouring 

there. ' 

« 

11 Purpose ” means “ tho object to be attained 
* or to be kept in view,” and “ emigration ” to bo 
emigration within the meaning of the Act must 
be emigration with the idea that 11 the object 
to be attained or kept in view ” by the emigrant 
is arrival in a labour district and labouring 
there. Manik Ram Ahir y. King-Emperor, 
1 Pat. L.J. 388. c 

ROB ?nd Jwala Prasad, jj, 

(2) S. 164— Keeping houses for recruiting— 
No license, offence, 

A person who was not a licensed recruiter 
buj who kept a block of houses for putting 1 in 
persons for recruiting, who actively assisted 
persons to emigrate and who kept on the 
establishment a?, a "mere figure ,a licensed 
reoruitef was guilty of an offence punishable 
uncter*S. 164 of tho Assam Labour and Emigra- 
tion Act.* Mahabfv Blngh v. Emperor, Id A. 
L.J. 784 = 17 Cr. L.J. 611 = 36 Ind. Cbb, 479. 
KNOX, J. , 

• 3.— Bombay Acts, 

/let XI of 1846 (Mewai Estates). 

8. 4.' See AOT XIV OF 1874 (SCHEDULED 
Districts)' No. l, 18 Bom. L B. 789. 


3.— Bombay Acts— (Continued). 

let YI of 1863 (Bombay Public Conveyances). 

(1) S. 2— Using a licensed pony in a licensed 
tonga, though numbered differently. 

A person using in a lioensed tonga a lioensed 
pony, though the pony does not bear the 
numbor of tlfe tonga, is not guilty of an offence 
under S. 2 of the Bombay Publio Conveyances 
Aa. Emperor v. Banjlva 8hlvapa Bader, 
18* Bom. L.Ef. 65 = 3 Bom. Cr. O. 163 = 17 Or. 
L, J. 144 = 33 Ind. Cas. 320. 

Batchelor and Shah, jj. 

(2) Ss . 2, 3, 34, 35— Applicability of Act 
to livery stable carriages — Liability of 
owner keeping vehicle without license — 
TAability of driver— Conviction — Appeal — 
flci'isiou — Power to recommend to Govern- 
ment to rcfutid fine wrongly inflicted on 
accused . 

The owner of livery stablos who keeps a 
vehicle for hire without having a lioenso is 
punishable under S. 2, Bombay Aot VI of 1863. 
But the driver of such a vehiolo oannot bo 
punished under S. 3 of tho Aot for ‘ driving 
without a license. ’ Driving a hired vehicle is 
not tho same thing as plying it for hire. 

Whore tho oonviction of tho driver is wrong, 
the Judicial Commissioner, Sind, oannot 
interfere in appeal or revision undor Q, 35 of 
the Aot, but might roport tho conviction to the 
Local Government with a recommendation 
th'At the fine inflicted on the driver be refund- 
ed (a). *’ 

n Amendmonl of S. 34 of tho Aot suggested. 
Jecvanji & Co. v.»The Crown, 9 8.L.R. 205 = 
17 Cr. L.J. 231 = 34 Ind. Cas. 647. 

Pratt, j.g. and Boyd, a.j.c. 

^ Reference (a) Cr. Ref. No. 2 of 1902, F . 

(3) 8. 3 Seo No. 2, supra. 

(4) S. 34. Boe No. 2, supra . 

(5) 8. 35. See No. 2, supra . 

Act 1Y of 1887 (Bombay Prevention of Gam- 
bling). 

(1) S. ‘6— Instrument of gaming— Book record- 
ing bets is an imtruvimt of gaming . Emperor 
v. Nanilal Nangaljl, 17 Bom. L.R. 1080 =3 
Bom. Cr. C. 156 = 40 B. 263 = 16 Cr. L.J. 827 
= 31 Ind. Cas. 1003. See Final Part, 1916, 
Col. 25. 

(2) 8. 10— Approvers— Indemnity — Accused 
not U be used *as approvers. Emperor v. 
B&bilal Balwant, 17 Bom. L’R. 1078»3'Bom. 
Cr. C. 154 = 17 Or. L.J. 2 = 32 Ind. Gas. 130. 
See Final Part, 19i6, Col. 26. 

(3) S, 12 —Playing with cards for insignifi- 
cant stakes-. Sentence. 

Tho acoused, who were peons and mill handB, 
on a hot afternoon, betook themselves to the 
‘oool shades of a ^asjid, where they/ amused 
themselves by playing oards for insignificant 
stakes. The trying Magistrate oonviotod them 
under S, 12 of the Bombay Prevention of 
Gambling Aot and sentenoed them eaoh to 
fifteen days' simple imprisonment : 

Held, Chat the sentence passed was altogethe 
out of proportion to the oriminality of tho aots 
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3. —Bombay Acts— (Concluded), 

Act IY of 1887 (Bombay Prevention of Gam- 
bling) — ( Cone luded) . 

charged : and that a small fine would have 
been sufiioient. Emperor v. Mahomed Nathu, 
18 Bom, L.R. 940*3 Bom. Or. 0. 223. 

Beaman and Heaton, jj. * 

Act 1Y of 1890 (Bombay Dt. Police). 

(1) S. 39 A, r, 33. See No. 2, infra . 

(2) Ss . 65, 39- A, r. 33 — Public performance 
of stage play — License — Contractor getting 
<he performance without license— Liability 
of contractor. 

The aooused paid a sum of money to certain 
strolling actors in consideration of a perform- 
ance to be given by them ; and secured the 
privilege of selling all the tickets and making 
such profits as h« could. The performance was 
given without license from the Police, as 
required by r. 33 of the rules framed under 
S. 39-A of the District Police Act, 1890. The 
aooused was thereupon convioted undor S. G5 
of the Act : 

Held, that the accused did not ofiond against 
r. 33, since tho words * assisting in ’ referred 
only to persons taking an actual part in the 
acting or performing which is prohibited. 
Emperor v. Aba Waku Gondhali, 18 Bom. L. 
R, 188 = 3 Bom. Cr. C. 168 = 17 Cn L-J. 16^* 
33 Ind. Cas. Gi2. # 

BiTCHEfcOU and SHAH, JJ. • 

. 4 —Burma Acts . 

Act III of 1898 (Burma Municipal). r 

8. 142. (r)- Bye-law under — “ Keeping 
meaning of. 

Tho Rangoon Municipal Committee made a 
bye-law to the effect that no perBbn shall kocp 
cows, sheep, goats, fto., within certain limits 
except with the permission of tho Committee. 

The applicant took a goat to a HiAdu temple 
to be sacrificed and it was tied up in the temple 
awaiting the sacrifice oetomony for about two 
hours. 

Held that the expression 11 keeping cows,” 
etc., means keeping them for some lengthened 
time; and that the bye law did not apply to 
what tho applicant did in this case, and his 
oonviotion for having^, infringed the bye-law 
must be set aside; BoyhenJ Chandra v. Ran- 
goon Municipality, 8 L.B.K. 328*17 Cr. L.J. 
342*35 Ind. Cas. 518. 

POX, C.J. 

Aot IY of 1900 (Lower Burma Courts). 

(1) Ss. II, 12 —Jury trial— Charge of dacoit# 
Return of unanimous Verdict of abetmeht 

of robbery , validity of—Crim . Pro. Code , 
Ss. 803, 905. S. P. Ghosh v. Emperor, 
16 Cr. L.J. 676 = 30 Ind. Cas. 724 = 8 Bur. 
L.T. 247=8 L.B.R. 274. Bee Final Part, 
1915, Col. 29. 

(2) 8. 12. Bee No. 1, supra . 

• 3 Gt. 


5 .— Madras Acts. 

Aot IY of 1884 (Madras District Municipali- 
ties). 

(1) Ootacamund Municipality Bye law , No, 54 
— “ Other building material meaning of — 
Sand , if included in the term . la re Hassan 
Sahib, 16 Cr. L.J. 716 = 30 Ind. Cas. 1004. 
8ce Final Part, 1916, Col. 32. 

(2) S. 92. See No. 3, infra . 

(3) Ss. 103, 92, 111, 147, 209, 218, 269— 
11 Tollgate kiat” if tax— Non-payment of toll-gate 
kist -Prosecution, liability for . Mohamad 
Ibrahim Sahib v. Municipality of Anakapalll, 
16 Cr, L.J, 702 = 30 Ind. Cas. 750. See Final 
Part, 1915, Col. 32. 

(4) 3. 111. See No, 3, supra . 

(5) S. 147. See No. 3, supra . 

(6» B. 209. ScoNo. 3^ supra. 

(7) S. 218. See No. 3, supra . 

(8) 8. 263. Seo No. 3, supra. 

Act I of 1886 (Madrag Abkarl). 

(1) S. 56 (b) — License for the sale of arrack 
32 degrees under proof— Sale i? i breach thereof 
— Adulteration — Allowance of 2 per cent for 
wastage under r. 229 — Standing Orders of the 
Board of Revenue, how far a defence — R . 229, 
Standing Orders of the Board of Revenue, scope 
of— Whether it has the force of law—Abkari 
prosecution— Technicality of offence, whether can 
be considered by Court. In re Damodora Naldu, 
2 L.W. 1120=16 Cr. L.J. 800 = 31 Ind Cas. 
656. See Final Part, 1915, Col. 33. 

(2) Ss. 56 and 64— Offence wider 8. 56 not 
by licensee but by actual offender— Convict- 
ion, legality of. 

Bs. 64 and 56 of the Abkari Aot must be read 
together, and not only the licensee, but the 
actual offender (in this case tho petitioner) is 
liable to prosecution for an offence under 8. 56 
of the said Aot (a). Re Mathaya, 39 M. 895* 
= 17 Cr. L.J. 2 = 32 Ind. Cas. 130. 

AYLING and PHILLIPS. JJ. 

Reference : — (a) (1886) 1 Weir’s Cr. R. 647 » F. 

(3) B 64. See No. 2, supra . 

Act III of 1888 (Madras City Police). 

S. 75— Place of public resort— Harbour 
grounds , whether a — Port-Trust Act and 
bye-law 22 framed thereunder . The Crown 
Prosecutor y. Govlndarajulu, 2 L.W. 937 = 
(1915) M.W.N. 841 = 16 Cr. L.J. 704*30 Ind. 
Cas. 752 = 39 M. 866. Seo Final Part, 1915. 
Col. 33. 

Act III of 1889 (Towns Nuisances). 

S. 3 (IQ)— Hindu tenfyle— Whether a public 
place— Oaming— Meaning. • 

Part of tho compound of a Hindu templb is a 
place of public sesort. It is not nec&sary that 
every member of the publio should have a right 
of aoopss to a plaoo in ordo% to make it a place 
of publio resort. 

The definition of a 1 publio plaoo * as one 
where the publio go whether they have a right 
or not has been adopted in India (<ff. 

The word 1 gaming * in Aot III of 1899, is 
used on the sense of playing a game for a stake 
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5,— Madras Acta— {Concluded)' 

Act HI of 1889 (Towns Nuisances)— (Concld,). 

or a pr.zo or for money or other thing waged 
Upon the issue of the game. 

The question of chance or skill docs not enter 
into the connotation cf the verb (6). The 
Public Prosecutor v. Mu^ Sakharam, 31 M. 
L J. 2S5 (1916) 2M.W.N. 196 = 4 LAV. 503 = 
3G Ind. Cas. 839. 

OLDFIELD and BADAS1VA AIYAR, J.T. 
Reter t ncts:—in) 31 C. 612; 14 Q.B.J). 03, 
R. <b) 6 C.L.J. 708 ; 23 Ind. Cas. 484 ; (1892) 2 
Q IT. 309 ; (1903) 1 jv.B. 80G ; 39 C. 968 ; 34 A. 
9G ; 33 M. 83, R. 

Act IY of 1897 (Madras Survey and Bounda- 
ries). 

S. 17-A— Surveyor authorised to survey estate 
— Obstruction— Offenci. See PENAL C0DE, 
No. 48, 31 M.L.J. 305. 

Act 1 of 1903 (Madras Planters Labour). 

(1) Ss. 21 and 35— Refusal to per f or m con- 
tract— Successive directions by a Magistrate to 
complete performance of a contract, it legal. 
Whitton v. Mamraad Maistry, 2 L.W. 1069 = 
18 M.L.T. 511 =(1916) MAV.N. 2 = 16 Cr. L.J. 
777 = 31 Ind. Cas. 377 = 39 M. 889. See Final 
Part, 1915, Col. 34. 

(2) S. 35. See No. 1, supra . 

Act III of 1904 (Madras City Municipal). 

(1) Ss. 130, 176 -Gross annual rent— What is. 
Where the owner of oocoanut garden leased 

it to a tenant who undertook to pay a rent of 
Ra. 20 per mensem and to keep the garden 
properly watered and in case be did not water 
it to pay an additional sum of Re. 30 towards 
the expenses of watoring it : 

Held that, the gross rent of the oocoanut gar- 
den, was Rs. 50 the amouut reoeived by the 
Jandlord for the land maintained in a proper 
state. 

The gross annual rent is the rent which a 
tenant might reasonably be expected to pay for 
an hereditament, if the landlord undertook to 
bear the expenses neoessary to maintain the 
hereditament in a state to command that rent. 
Teerabadrah Iyeflv. President, Corporation 
of Madras,. (1916) 3 M.W.N. 130 = 31 M.L.J. 
316 = 35 Ind. Cas. 589. 

Sesh vgiui Iyer and Phillips, j.t. 

(2) S. 176. Soa No. 1, supra. 

(3) S. 409, cl. (19)— Bye-law framed there- 
uniter—" Food" meaning of— Aerated waters , 
whether food. Emperor v. P.R. Ganapathy 
Iyer, 16 M-L.T. 535 = 26 Ind. Cas. 311 = 
27 M.LJ. 732 -i 6 (?r. L J. 7 = 39 M. 362. 
geo Filial Part, 1911, Col. 32. 

6. — U.P. Acts : 

Act I of 1900 (U.P. Municipalities). 

(1) 8s. 87. VzH—Pump, erection of— Proceed- 
ings under 8. 87 not legal. 

Where a site is a publio way or street, no 
private individual can erect a p.irap upon it for 
‘his own or awn for publio purposes without 
permission of the Municipal authority. 


6.— U.P, Acts— (Continued). 

' Act I of 1900 (U.P. Municipalities)— (Chi.). 

But a person so erooting without authority 
cannot be charged or convicted or fined under 
S. 87 (5) of the Municipalities Aot, I of 1900, 
read with 8. 147 of that Aot. That section 
clearly deals fcit-h new buildings of the nature 
of dwelling houses, sheds or other constructions 
j intended foe residence or occupation and intend- 
! ed *to be areSlcd by* a person either upon bis 
| own land or upon aom9 land in respect of 
which be has a right to set up such erection. 
It follows, therefore, that proceedings against 
a person who erects a pump in a publio street 
brought under the above section are wholly 
misconceived. 

There are various ways in which the mischiefs 
complained of in this oaso may bo dealt with. 
The Municipality under 8. 128 of the Munici- 
palities Act can make rules for the oontrol and 
manngement of the streets vested in it under 
8. 55, and anybody who oreoted a pump or 
refused to remove a pump which is maintained 
in breach of one or other of such rules would be 
liable to penalty under 8. 147. 

Any member of the publio who either resides 
there or uses the street, oould bring an action 
in a Civil Court for the removal of the pump 
by saying that his user of the publio way 
as a number of the public was prejudiced 
by suoh pump. Jagannath v. Emperor, 
17,0r.L.J. 360 = 35 Ind. Cas. 526. 

Walsh, # j. f 

,/2) 8. 123. Bee No. 1, supra. 

(3 > S' 128 (a) — Riqht to dig up road or drain . 
No one has any right to dig up any portion of 
the roadway or to dig up or alter any portion of 
tbo drain. 

Removal of loose soil which had aooumulatea 
on the side of the drain 6inoe the drain was last 
cleaned would not amount to the offenoo of 
digging up the roadway or alteration of drain* 
Gulab Singh v. Emperor, 17 Cr. L. J. 404 = 
35 Ind, Cas. 964. # 

Walsh, j. 

(4) S. 130— Breach of rule made under cl. («) 
of S. 130— Six months ’ notice. 

In order to render a^erson liable to punish- 
ment for breach of a rule made under c). (e) of 
8. 130 of the Municipalities Act by reason of 
the continuance of Fale or exposure for sale of 
oertain spooled articles upon any premises 
which arc at the time of the making of suoh 
rule uned for suchlnirpojie, it is necessary that 
six months ’ notice in writing* should have been 
served upon him jn the manner provided by 
law; and conviction in tbo absence of suoh 
notice ought to bo sot aside. Emperor Y. 
Jhamraan, 14 A., L.J. 604 = 38 A. 455 = 17 Or. 
L.O . S69-84>Ind. Oas. 989, 

Banerji.j. 

let II of 1901 (Ag^a Tenancy). ’ • 

8. 51 —Order suspending rent in force— 
Zaxzindar distraining crops— Right of — Liabili- 
ty for disobeying order . Emperor v. Ram 
Barup, 13 A. L.J. 619 = 16 Or. L.J. 674- 
30 Ind. Gas. 722, See Final Part, 1915, CoL 
35. 
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6.— £/.P. A eta — (Concluded) , 

Aot III of 1901 (Land Revenue), 

(1) 8s. 114, 133, 193, 914 — Partition proceed- 
inQS submitted to Collector for confirmation 
— Summons issued to accused to appear 
before Collector — Refusal to take summons 
— Penal Code , S. 174— Revision. 

Under S. 114 of the Land Revenue Aot the 
Assistant • Collector submitted what he called 
11 partition proceeding ” to the # Collector Tor 
confirmation. The Collector issued a notioe 
under 8. 193 calling upon the accused to appear 
before him. The accused did not take the 
notice and did not attend. Tho Collector 
thereupon ordered his prosecution under 8, 174 
of the Penal Code : — Held, that the order was 
illegal inasmuch as there was no investigation, 
suit or other business bofore the Collector, 
regard being had to the provisions of the Land 
Revenue Aot. Warla All v. Emperor, 14 A.L. 
J. 1069 = 17 Cr. L.J. 471 = 86 Ind. Oas. 151. 
BANERJI, J. 

(2) 8. 133. See No, 1. supra. 

’ (3) 8. 193. Soe No. 1, supra . 

(4) 8. 214. See No. 1, supra. 

Act II of 1914 (U. P. Town Areas!. 

B*41 — Cbowkidara whether Police officers — 
Arrest, made by them whether legal. Soe 
Penal Code, No. 77, 14 A.L, J. 789. • 

J.— Punjab Acts. * • 

• 

Act Ilfof 1911 (Punjab Municipal). • 

(1) Ss. 114, 219 —Defective notice by Commit ■ 
• tee to repair building in dangerous state — 

Validity of criminal proceedings. 

'A notice issued by a Municipal Committee 
under 8. 114, Punjab Municipal Act, is invalid, 
if it does not specify tbe portion of the building 
which, in the opinion of the Comniittoe, is in a 
dangerous condition, or does not ‘mention the 
nature of the repairseequired to be made (a). 

Tho oortviot.ion or disobedience of a notioe 
must fail, where the notice is the foifndatiou of 
tho conviction and tho notice is bad in law. 
Abdul Aziz v. The Crowg, 9 P.R. 1916 (Cr.) = 
11 P.WR. 1916 (Cr.) = 32 Ind. Cas. 841 = 17 
Cr. L J. 106. 

BHADI LAD, J. 

References : — (a) 6 P.L.R. 1914 ; 3 P.R. 1912 
(Cr.), R t 

(2) 8. 153 — House used as brothel— Magis- 
trate, poioers%f— Order, proper . 

•’ A Magistrate without proper inquiry passed 
an order upon a charge cinder 8. 153 of the 
Punjab Municipal Aot, to the effect that, if the 
accused vacated the house a oertain date 
mentioned therein, well and goocL otherwise, 
she would be fined Rs. 20. 

Held, that the order of the Magistrate was* 
bad as it contravened the pfovisions of S. 153 
of the Munioipal Aot and was passed without 
sufficient inquiry. ' • 

This seotion does not authorize a Magistrate 
to order the occupant to vaoate the house but 
to direot him to discontinue the objectionable 
use of it. 


7.— Punjab Acts— {Continued), 

Act III of 1911 (Punjab Municipal)— (Cld). 

Held , also, that tho evidence of respectable 
neighbours that tho house is used as a brothel 
or by disorderly persons of any description can- 
not bo rejected on the ground that they Are 
unable to givo thq names of those persons. 
What sort of evidence is taifficiont in such cases, 
explained. Museammat Radha Rani v. Muni- 
cipal Committee of Lahore, 10 P.W R. 1916 
(Or.) = 32 Ind. Cas. 334 = 17 Cr. L.J. 46. 
JOHNSTONE, C J. 

(3) Ss. 172, 175, 195, 219 — Encroachments 
upon public street — Existence for long time — 
Removal— Notice requiring — No offer of com- 
pensation— Complaint— Provisions of Ss. 172, 
175, 195— Non- applicability — Proper course to 
be followed . Kirpa Ram v. Crown, 2 P.R, 
1915 i (Cr.) = 10 Cr. L.J. &0 = 28 Ind. Cas. 734 = 
18 P.L.R. 1916. Sec Final Tart, 1915, Col. 36. 

(4) S. 175. See No. 3, supra. 

(5} S. 195. BeeNo # 3, supra . 

(6) S. 219. Soe Nos. 1 and 3, supra. 

(7i S. 228, explanation— Authority to prose- 
" cute given to the ' Darogha Safai ’ by office 
and not by name — Validity. 

Tho provisions of S. 228, Munioipal Aot, are 
imperative, and under the explanation to that 
seotion, the authority given must be personal , 
except in the cabo of the officers enumerated in 
the explanation who may be authorised by 
office. 

So, where a Municipal Committee gavoauthor- 
ity to the Darogha Safai by office and not by 
name, to prosecute an offender under the Pun- 
jab Municipal Act, and he filed a complaint, 
held , tbe complaint was not made by a person 
duly authorised in accordance with tho terms 
of 8. 228, and Jho proceedings of tho Magistrate 
were without jurisdiction and bad for want of it 
proper complaint. The Crown v. Dharma 
Shah, 8 P.R. 1916 (Cr). = 13 P.W.R. 1916* 
(Cr.) = 17 Cr. L.J. 199 = 34 Ind. Cas. 311. 
Rattioan. j. 

Reference : — 13 P.R. 19C3, R. 

Act I of 1914 (Punjab Exche). 

(1) Sentence— Excise case 

In awarding sentences in excise oases, Court 
should have in view the consideration which 
is of very great importance that illicit distilla- 
tion results in not only a loss of excise revenue* 
but also in drunkenness and crime. In view of 
tlyj demoralising influence of a sojourn in jail 
on tho character of a person who in other res- 
pects is law-abiding, a heavy sentence of fine 
will be preferable to a sentence of imprisonment, 
in most oa*e3 of a first conviction for infraction 
of an exoise law. The imposition of patty fines 
will servo no good purpose, but will ralher 
arouse the gambling instinct. 

Under tho peculiar circumstances of the case 
wherej>he offender who was«an old man about 
70 years of age kept tbe wat of lahan not for bis # 
own use, but on behalf of another, the Chief 
Court on revision further reduced tho sentence, 
passed on him on appeal under 8. 9 1 (1) (c) of 
Aot lot 1914, of three months’ simple "impri- 
sonment and Rs. 100 fine, to the imprisonment 
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7,— Punjab Acta — ( Concluded ). 

Act I of 1914 (Punjab Excite)— (Concluded)* 

already undergone, viz., 5 weeks and a fine of 
Rs. 150. Lehna Singh v. The Crown, 63 P.L. 
R. 1916 = 26 P.W.R. 1916 (Cr.) = 17 Cr. L.J. 
282 = 34 Ind. Cas. 1002. 

LE-ROSSIGNOL, J. 

(2) S. 61 — Illicit manufacture of liquor— 
Conviction— S. 562, Crim. Pro. Code— Applica- 
bility of. See CRIM. PRO. CODE, No. 382, 19 
P.R. 1916 (Cr.), 

(3) Ss. 61, 75 (1)— Magistrate, whether can 
act toitheut any* complaint by Excise officer 
— Jurisdiction . 

A Migistrate has no jurisdiction to take 
action under S. 61 of the Punjab Exoiso Act 
road with S. 75 (1), where thero is on the 
record no complaint or report by an Ejcise 
offioer. Harnam Singh v. The Orown, 
18 P.W.R. 1916 (Cr.) = 17 Cr. L. J, 151 = 33 Ind. 
Cas. 631. 

RATTIGAN, j. • 

(4) S. 75 (1). See No. 3, supra . 

Additional Evidence. 

See ACT XIV OP 1874 (SCHEDULED DIS- 
TRICTS), No. 1, 18 Bom. L.R. 789. 

Adjournment; 

See CRIM. PRO. CODE, S. 344. 

Aooused entitled to adjournment for secu- 
ring servioes of pleader for cross-examining 
prosecution witnesses — Adjournment not 
granted— Interference in revision. 8ee Crim. 
Pro. Code, No. 247, 14 P.W.R. 1916 (Cr.). 

Administration of EitateB Regulation. 

See BOM. Reg. VIII OF 1827. 

Admission. 

. Bee ACCUSED. 

Bee Confession. 

Soe Evidence act, Sb. 24, 25, 27, 30. 

(1) Before Police, inadmissibility of. Seo ACT 
XI OF 1878 (Arms), No. 1, 17 Cr. L.J. 512. 

Age. 

Offence by a man of 65 years— Age hew far 
to be taken« into account in passing sentence. 
Bee PENAL CODE, No. 70. (1916) M.W.N. 1. 

Agent.* 

(1) Manager or, if has sufficient possession— 
Servant, nature of possession of— Order unefor 
the^. 145, Crim. Pro. Code, if can bo made 
against servants of landlord. 8eo CRIM. PRO. 
CODE, No. 94* ft, 5 L.Yy* 118. 

Agra Tebanoy Act. 

Bee \j.P. ACT II OF 1901. 

Allegiance. 

See ACT I OF 19U0 (PRESS), No. 1, (1916) 
3 M.W.N. 386. 

Alteration of Conviction. 

Bee SENIV-.NCE. 

.’Sentence passed by trial Court under S. 457, 
Indian Penal Code— Sessions Judge altering the 


Alteration of Oonvlotlon— (Concluded). 

oonviotion under S. dll — Whether suoh altera- 
tion makes the trial by trying Magistrate 
illegal. Bee JOINT TRIAL, No. 2, 49 P.W.R. 
1916 (Cr.). 

Amaldustak 

Whether requires Btamp. See STAMP ACT 
(1899), No. 1, 20 C.W.N. 923. 

Amendment tf Charge. 

Charge, amendment of, by Sessions Court, 
after expression of opinion by assessors, whether 
legal. 8 se Crim. Pro. Code, No. 184, 50 P. 
W.R- 1916 (Cr.). •• . 

| Animal. 

Negligent conduct with respect to. Bee 
Penal CODE, No. 84, 18 Bom. L.R. 682. 

Apology. 

i (1) Where the accused expresses his willing- 
ness to tender an apology to the complainant, 
it is unfair for the Magistrate to treat this 
circumstance as an indication of the accused's 
guilt. In re Abdul Rahlman Khan Sahib", 
4 L.W. 556 = 17 Cr. L.J. 462 = 36 Ind. Cas. 142. 
SPENCER, J. 

(2) See Crim. Pro. Code, No. 163, 4 L. 
W. 556. 

Appeals 

See Crim* Pro. Code, Ss. 408, 413, 417, 
423’, 424. 

See REVISION. 

See SANCTION TO PROSECUTE. 

(1) Appeal to Magistrate— No appearance for 
appellants — Appeal dismissed for non- 
appearance— Dismissal illegal . 

,A District Magistrate wrote the following 
judgment: “ No one appears. I see no reason 
to interfere. I dismiss tho appeal." 

Held, thatathe judgment was not in conform- 
ity with the law and that the order of the 
Distriot Magistrate was bad. Ram Bbarose 
v. Emperor, 14 A. L.J, 327 = 17 Cr. L.J. 353 
= 35 Ind. Cas. 657. 

TUDBALL, J. 

(2) When a Judge disallows a question, 
counsel, if bd wants to make it a ground of 
appeal should have the question and the order 
disallowing it recorded. Delya v. Klng-Em- 

. peror, 9 Bur, L.T. 183 = 17 Cr. L.J. 500=36 
1 Ind. Cas. 468. 

TWOMEY and PARi'jKTTi JJ. 

(3) Jail appeal , summary dismissal of , no 
bar to— Appeal subsequently presented by 
accused's counsel. 

The dismissal of a jail appeal in a summary 
manner is no b&r to a subsequent entertain- 
ment’ of another appeal when that appeal is 
presented by counsel. Hulal v. Emperor, 
17 Cr. L.J. 453 = 30 Ind. OaB. 133. 

Lindsay, j.c. 

(i) Appeal from acquittal— Appellate Courts , 
position of— Practice as to interference by 
appellate Court . 

When <a competent Court has acquitted a 
person after due deliberation, its decision should 
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Appeal — ( Concluded ) . 

not be lightly eot aside. It will not suffice 
merely to show that the Court oould have drawn 
other inferences from the x faots before it ; but 
it should appear that the Court ought not to 
have drawn the inferences whioh it did draw. 

It is not enough that the appellate Court, 
Bitting aB a Court of original jurisdiction, 
might have arrived at a different conclusion. 
Emperor v. Durga Prasad, 17 ( k. L.J. 540= 

36 Ind. Cas. 688. 

KANHAIYA LAL, A. j o. and KENDALL, 
A.J C. 

(4) Several aooused convicted at the same 
trial— Appeal by some— Eight of appeal by 
another on whom nou-appealsble sentence 
passed See CRIM. PRO. CODE, No, 286, 

14 A. L.J. 518. 

(6) Magistrate exercising powers under S. 30, 
Crim. Pro. Code— Conviction— Appeal— Proper 
forum. See Crim. Pro. Code, No. 284 f 
6 P.R. 1916 (Cr.). 

(7) Proceedings under S. 107, read with 
S. 118, Crim. Pro. Code— Appeal. See CRIM. j 
PRO. Code, No. 41, 11 A.L.J. 268. 

(5) Sontenco passed by Assistant Sessions I 

Judgtf — Appeal if lies to Sessions Court or to \ 
High Court. See ( RIM. PRO. CODE, No. 2S2, • 
23C.L.J. 595. 1 

(9) Appellate Court setting aside oifhviction 
and sentence, ordering retrial, and directing j 
the Magistrate to take additional evidence and 
to record a fresh decision on the* original and j 
additional ovidence — Legality — Prejudice "to j 
aooused— Procedure. See 0KIM. PRO. LODE, i 
No. 298, 1 Patna L,J. 99. j 

. (10) Eight of — Joint trial— Noo-appealable j 
sentence against some acoused and appealable | 
eentenco against ono — Appeal at instance of ; 
former — Maintainability. See CRIM. PRO. 1 
CODE, No. 268, 31 M.L.J. 837. • 

(11) Several aocysed tried jointly — Ono 

accused awarded appealable sentence — Right of j 
appeal by others. See Crim. PRO. CODE, i 
No. 236, 21 P.W.R, 1916 (Cr.). j 

(Ji n) Sanction to progecute— Order granting 
or refusing sanction by lower Court — Appeal — 
Power of suporior Court to convert proceedings 
into one under 8. 47G— Jurisdiction, See 

Sanction to Prosecute, No. 4-c, l Pat. i 
L.J. C07. 

(12) Seo Crim. Pro. Code, No. 139, 39 M. 

7J>8. • 

(13) See Crim. Pro. .Code, No. 338, j 
29 P.E. 1916 (Cr ). 

(14) See Crim. Pro, Code,. No. 62, 17 Cr. 

L.J. 461. • 

(15) Ordinance III of 1914 — Trial of offenders 
—JProoeduro— Appeal — Applicability of provi* 
sions of Crim. Pro. Code, See ORDINANCE HI 
of 1914 (Foreigners), No. 2, io P.R. 1916 
(Cr.). 

Appeal against acquittal. 

Finding when to be reversed. • See ACT 

OF 1878 (OPIUM), No. 2, 16 P.R. 1916 (Cr.). 


Appearance of Aeoueed. 

Surety for appearance— Failure to appear— 
Suicide by aooused— Forfeiture of surety-bond, 
See CRIM. Pro. Code, No. 367, 18 Bom. L.R. 
683. 

Appellate Court. 

Bee APPEAL. 

See Crim. Pro. Code, Ss. 408, 413, 417, 
423, 424. 

(1) Appeal from acquittal— Position of — 
Practice as to interference by. See APPEAL, 
No. 4, 17 Cr. L.J. 540. 

(2) Alteration of oonviotion from one seotion 
to anothor by appellato Court. See Crim. .PRO. 
CODE, No. 199, (1916) 2 M.W.N. 267. 

Appellate Judgment. 

What should be. See CRIM. PRO. CODE, 
No. *171, 20 C.W.N. 1296. 

Approver. 

See Confession. # 

See Crim. pro. Code, Sb. 337 to 339. 

(1) Corroboration to be material and direct — 
Preparation to commit dacotty — Evidence 
of preaching sedition irrelevant— Ss. 399 
and 402, Penal Code— S. 114, cl. (6), Evi- 
dence Act. 

Held, that there should be direct and material 
corroboration of an approver’s statement. So 
where the chargo is that he and his companions 
made preparation to commit daeoity and 
actually assembled together at varies places 
for that purpose, the evidence that they preach- 
ed sedition and excited the populace to mutiny 
does in no way corroborate his statement, 
though their doing so was also illegal. 

Held t also, fchat the evidonce tending to show 
that the cc-acoused or some of them wero seem 
in the company of the approver at or in the 
vicinity of the places at which he sayB* 
daooities were to be committed, is not sufficient 
corroboration in support of his statement. 
Waryam Slogh v. The Crown, 2 P.W.R. 
1916 (Cr ) = 17 Cr. L.J. 107 = 32 Ind. Cas. 843. 
RATTIGAN, J. 

(2) Value of approver’s evidence. Seo ACQUIT- 
TAL, No. 1, 7 P.W.R. 1916 (Or.), • ‘ 

(3) Pardon how forfoited — , whose pardon is 
alleged to have been forfeited, procedure in 
trying. See CRIM. Pro. CODE, No. 242, 8 L. 
£KR. 447. 

(4) Evidence of— when admissible. See EVI- 
DENCE ACT, No 17, 31. P.W.R. 1916 (Cr.). 

Arms. * * 

(1) Lathis, whether "arms” under *8* 106, 
Crvn . Prrp Code . • 

Lathis are undoubtedly arms within the 
meaiyng of S. 106 of the Code of Criminal 
Procedure. Sarjug Lai v. Emperor, 17 Cr. 
L.J. 313-86 Ind. Cos. 489. • ® 

BOB and Jwala Prasad, jj. 

• 

Arms Act. 

See ACT XI OF 1878. 
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ArreBt. 

(1) Circumstances justifying arrest under 
8. 54, Crim. Pro. Code. See Cum. Pro. CODE, 
No. 16, 910 O.W.N. 1233. 

(‘2) Outside Mag is t, rate’s jurisdiction. See 
CttIM. PRO. CODE, No. 51. 3 L B.R. 378. 

(3) Resistance o lawful apprehension — Actual 
resistance necessary to ‘constitute offence. 
Bee Penal CODE, No. 79, 11 A.L.J. 731. 

(4) Arrest — Mottling — Civil arrest —Crimi- 
nal arrest — No difference. See PEN at, CODE, 
No. 83. 9 8.L R. 141. 

(5) Wrongful confinement— Execution of 
decree — , of judgmeht-riebtor — Protection while 
returning from Court— Seay en route - Liability 
of bailiff to punishment — 8oufcence. See PENAL 
Code, No. 123, 121 P L.R. 1916. 

Artificer. 

Contractor not, labourer ot workman/ Bee 
Act XIII of 1859 i W orkman’s Preach of 
CONTRACT), No. 4, 9 Bur. L.T. 108. 

Assam Labour and Enfigration Act. 

See Ben. Act VI of iooi. 

ABsault. 

(1) Ou the thief with chavis and rianqs— Inflic- 
tion of eevote wounds — Death of the thief — 
Offence committed — Murder. See PENAL 
CODE, No. 103, 35P.R. 191G (Cr.). 

Assessors. 

See Crim. Pro. Code, Ss. 284, 309. 

(1) Charge, amendment of, by Sessions Court, 
after expression of opinion by, whetlior legal. 
Bee Crim. Pro. Code, No. 184,50 P.W.R, 
1916 (Cr.). 

(2) Trial by— Summoning of assessors for 
particular date— Selection on another da*e. 
Bee Crim Pro. Code. No. 22fk 17 Cr. L, J, 
47. 

•Assistant Sessions Judge. 

Sentence passed by— Appeal if lies to Sessions 
Court or to High Court. See CRIM. PRO. 
CODE, No. 282, 23 C.L.J. 595. 

Attachment. 

8oe CRIM. PRO^OODE, S*. 87, 39, 146. 

(1) And sale of property of an abpeonding 
oflendor — Application for return of property or 
its sale prooeeda made after two yeirs barred — 
Remedy, if attachment, &c f , illegal. See CRIM. 
PRO. CODE, No. 17, 40 P.W.R. 1916 (Cr ). 

(2) Of Math and cattle found therein — Legal- 
ity.* Sec CRIM. PRO CODE, No. 105, 1 Pat. 
L.J. 356. 

Attempt • * • 

Bt^o J.’enal Code, b. 511. 

(1) Abortive, to secure medical certificate, no 
offenoo undor 8. 196, Penal Cofle. Bee ORIM. 
Pro Code, No. 341, 17 Cr. Ij J. 388. 

f2) To commit oftence— Ponsih'lity of auccess 
jf neoesgary. See ORDINANCE VI OF 19/4 
(Commercial Intercourse with Ene* 
MIES), No.^ f 31 M.L J. 178. 

(3) focused obarged wi f h an offence, if oan 
be convicted of, to commit such offence. See 
Penal Code, No. 180. "UPat. L.J. 391. 


Authorities. 

High Court — Practice— Citation of Rulings 
of Chief Court of Burma — Ptrmisbibxlityt 
The Madras High Court haB consistently 
refuged to have rulings of the Chief Court of 
Burma quoted before it ; and it haB been Btated 
that it is a wholesome rule, in re Yenkata- 
krlshnayya, 31 M-L.J 837. 

Oldfield and SEsnAGiRi Iyer, jj. 

• 

Autrefois convict, plea of. 

See Crim. Pro. Code, S. 403. 

See Appeal No. 3, 17 Cr. L.J. 453. 

Bail. 

Bail — Arrest under warrant under S. 114, 
Crim. Pro. Code— RofuBal of bail — Illegality— 
Conditions for refusal. Bee CRIM. PRO. CODE, 
No. G8, 9 S.L.R. 158. 

Bailiff. 

(1) Direction to, to attach goods— Execution 
by Nazir— Resistance to bis entry— No offence 
— No mention in the warrant of day beioro 
wlrch it is to be executed — Illegality. See 
PENAL CODE, No. 44-a. 1 Pat. L.J. 550. 

(2) Wrongful confinement — Execution of 
decree — Arrest of judgment-debtor — Protection 
while returning from Court— Stay en route — 
Liability of, to punishment— Bentence. See 
Penal* Code * No. 123, 121 P.L.R. 191G. 

Bench of Magistrate. 

(1) Bench bf Honorary Magistrates — Magis- 
• trates who have heaid all tvidence to decide 
the issue— Ciipt. Pro. Code , S . 350. 

S. 350 of the Crim. Pro. Code, does not apply 
to cases tried by Benches of Magistrates {a). 

Therfc is no provision of law which* provides 
for a ebanpo on the constitution of Benches of 
Magistrates, and in the absence of any suoh 
provision it must be held that only thoso Magis- 
trates wb ) hfhvo heard the whole of the evidence 
can decide the case. I tala v. King-Emperof, 
8L.BR. 46.L 
TWOMEY, J. 

Refernices : -( a ) 23 C. 194 ; 20 0. 870. F. 
Benefit of Doubt. * 

See TknaLiCODE, No. 31, 107 P.L.R. 1916, 

Bengal Chaukidarl Act. 

See BEN. ACT XX OF 1856. 

BengaJ Municipal Act. 

Bee BEN. ACT III ctf 1884t 0 

Bengal Tenancy \ot. 

Boo Ben. ACT VIII OF 1885. 

Bicycle. • 

Bidyole pfopellod by auto-wbeel— Whether 
.liable to be taxed. See CONSTRUCTION OF 
ACTS, No. 1, 14 A/j.J. 850. 

Bombay Administration of Estates Regula- 
tion. 

See BOM. REG. VIII OF 1827. 

Bombay "District Police Act. 

See BOM. ACT IV OF 1890. 
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Bombay Prevention of Gambling Act. 

See Bom. Act IV OF 1897. 

Bombay Public Conveyances Aot. 

Bee BOM. AOT VI OF 1863. 

Boundary Harks. 

Surveyor — Flaoing and measuring lands— 
Ho authority to survoy the lands* — Aot done in 
good faith— Obstruction to surveyor— Offence 
committed. See PENAL CODE^No, 48. 31 M. 
L.J. 306. 

Breach of Contract. 

Jurisdiction of Magistrate where employer 
resides or carries on business. See Imperial 
Act XIII OF 1869 (WORKMAN’S BREACH OF 
Contract), No. 3, 10 S.L.R. 66. 

Breach of Peace. 

(1) 8eo Crim. Pro. Code, No. 38, 1 Pat. 
L.J 361. 

(2) See Crim. Pro, Code, No. 94*6 5 L.W. 
165. 

(3) Soe Criminal Trespass, No. i, 8 L.B. 
R. 463. 

Buddhist Law (Marriage). 

Marriaqe between Buddhist Chinaman and 
Burmese Buddhist woman according to 
Burmese custom— Validity under Chinese 
Law— Presumption. 

No particular oeremony is essential for a 
valid marriage under tho Chinese Buddhist Law. 

Where a marriage takeR plac*) betweep a 
Buddhist Chfbaman and a Burmese Buddhist 
woman aooording to Burmese Buddhist custom, 
and the parties have cohabited as man and wife 
*for several yoars, it must? in the absence of 
evidence to the contrary, bo presumed that there 
was a vjalid marriage according to the* Chinese 
Buddhist Law, Ha Shein v. Kim Seln alias 
Saw Chan Sein, 8 L.B.R. 225-9 Bur. L.T. 
SI = 17 Cr. L J. 112=32 Jnd. Cas. 848. 
Ormond, j. 

Reference 8 L.B.R. '222, R. 

Building. 

See Municipal Acts. 

(1) Thatch hut, whether a. See PENAL 
CODE, No. 195, 17 Cr. fc.J- 936. 

Burden of Proof. % 

See EVIDENCE ACT, B. 114. 

Bee Presumption. 

See Penal Code, No. 3i, 107 P.L.R. 1916. 

Burial Ground. 

Ultra viros-- •Distrftt Magistrate's *order— 

• Burial ground, Closing of- 

Tho District Magistrate *>f Broaoh issued the 
iollowing order:— 

“ All persons are hereby informed that no- 
body should bury corpses in {he kharaba of the 1 
sarkari bet adjoining the ovara o\ Dashashwa- 
lrgedh or anywhere (else) in the Zadeshwar beU\ 
and if anybody does so, be will be oriminolly 
prosecuted for disobedienoe to this order ; ”— 
Held, that the order, was wholly wRhout 
jurisdiction, la re Mukuudral AtmSrara 
Deiat, 18 Bom. L.B. 664=3 Bom. Or. Cas. 
JL98. 

Batchelor and Shah, jj. 


Burma Chief Court. 

High Court — Practice— Citation of Rulings 
of— Permissibility. Bee AUTHORITIES, No, 1, 
31 M.L.J. 837. 

Burma Municipal Act. 

Bee BUR. ACT III OF 1898. 

Calcutta Municipal Aot (Bengal). 

See Ben. ACT III OF 1899. 

Cards. 

Playing with, for insignificant stakes — Sen- 
tence. See BOM. ACT IV OF 1867 (PREVEN- 
TION OF Gambling), Np. 3, 38 Bom. L.R. 
940. 

Cattle. 

Attachment of Math and, found therein— 
Legality. See CRIM. PRO. CODE, No. 105, 
1 Pint. L J. 356. • 

Cattle Trespass Act. 

See ACT 1 OF 1871. 

Certiorari, * 

Power of Court to issue when issued — When 
aot judicial — Duty of Magistrate under 8. 3, 
ministerial— Exercise of power by ministerial 
or exeoutivo officer in exceps — Remedy — Right 
of suit. See ACT I OF 1910 (PRESS), No. 3, 
(1916) 2 M.W.N. 497. 

Charge. 

See Amendment of Charge. 

Bee CRIM. Pro. CODE, Ss. 221, 222. 226, 227, 
233, 234, 237, 238, 239. 

(1) Framing of, necessity of — Conviction, 
See ACT 111 OF 1911 (CRIMINAL TRIBES), 
No. 1, 17 Cr. L.J. 70. 

(2) Amendment of, by Sessions Court, after 
expression of opinion by assessors, whether 
legal. See CRIM. PRO. CODE, N*. 184, 
50 P.W.R, 1916. 

13) Previous oonviotions, to be set forth in— 
Irregularity, when ourable. See CRIM, PRO. 
Code, No. 176, 8 L B.R. 461. 

(4) See REVISION, No. 6, 17 Cr. L.J. 394. 

Charge to Jury. * 

See CRIM. Pro. CODE, Ss. 297/299. 

See Trial. 

(1) Jury— Head of oharge— What it should 
contain — Object. See CRIM. PRO. CODE, 
No. 269, 1 Pat. L.J. 317. 

(2) Trial of several aooused together — 
Omission to plaoe defenoe evidence regarding 
eaoh aooused before July, pfieot of— Miadireo- 
tion. See CRIM. PRO. CODE, No. 233, 17 Or. 
L.J. 19. 

(3) See Crim. Pro. Code, No.*282, 17 Cr. 
L.J. 92. 

Chapter Act, 

Bee St. 24 AND 25 VlO., OH. 104. * 

Chaukldarl Act (Bengal). ! 

See Ben. act XX of 1866. 
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Chaukldars. 

(1) ArreBt made by — Validity — Persons 
rescuing the arrested person from their custody 
whether guilty. See Penal CODE, No. 77, 
14 A. L.J. 789. 

(2) Thief in custody of — Rescue —No offenoe. 
Bee PENAL CODE, No. 78, 17 Cr. L.J. 164. 

(3) Not Police Offioer. §eo PENAL CODE, 
No. 78, 17 Cr. L.J. 164. 

Cheating. 

(1) Dissolution of partnership— Collection of 
old debt thereafter — Omission to pay to other 
parser. Soe Penal Code, No. 177 a, 86 Ind. 
Cas. 872. 

Chief Court. 

High Court — Practice — Citation of Rulings 
of, of Burma— Permissibility, Bee AUTHORI- 
TIES, No. 1, 31 M.L.J. 837. 

Circumstantial Evidence. 

Bee Evidence. 

(1) When sufficient t(^ support conviction — 
Murder — Nature of such evidence. Boo EVI- 
DENCE, No. 2, 32 P.R. 1916 (Cr.). 

(2) See Evidence Act, No. 23, 17 Cr. L.J* 
23. 

(3) When insufficient for conviction for 
murder. Bee PENAL CODE, No. 95, 22 P.W. 
R. 1916 (Cr.). 

City Municipal Act (Madras). 

Bee Mad. Act III of 1904. 

City PolUe Act (Madras). 

Bee MAD. ACT III OF 1888. 

Civil Court. 

(1) Proceedings of, under B. 195, Crim. Pro, 
Code, nature of— Costs. See CRIM, PRO. 
C t ODE. No. 155, 17 Cr. L.J. 184/ 

(2) Magistrate how far bound to respect 
decrees of. 8ee HIGH COURT, JURISDICTION 
OF, No. 1, 1 Pat. L.J 336. 

Civil Disputes. 

Beo Crim. Pro. Code, No. 172, 17 Cr. L J. 
406. 

Civil Prison. 

(1) Detention in, whether amounts to im- 
prisonment— Prisons Act (IX of 1894), 8. 42. 
See Crim. Pro, Code, No. 277, 17 Cr. L.J. 
480. 

Civ. Pro Code (190B). 

(1$ S. 70— Sanction granted in respoot of fa^se 
statements made before a Revenue Court— 
Roviaional power of High Court, pee CRIM. 
PRO. CODE, No. 336, 14 A.L J. 1077. 

(2) . B-. HO -Civil Court taking aotion under 
B. 476, Orra- Pro, Code — Interference of High 
Court in revision under 8. 433, Crim. Pro. 
Code — Legality — High Court’s interference 
under S. 115, Civ. Pfo. Code, when justiciable 
-r-Sanotion to prosecute— Whether notioe neces- 
sary. See Crim. Pro. Code, No. 35i,u.B. 
R. (1916), 3*d Qr., p. 83. 

(3) S. 115. See Crim. Pro. Code, No. I5j, 
17 Cr. L.J. 184. 


Civ. Pro. Code (1908)— [Concluded). 

(4) S. 116. See CRIM. PRO. CODE, No. 340,. 
17 Cr. L.J. 316. 

(5) B. 135— Wrongful confinement — Execu- 
tion of decree— Arrest of judgment-debtor— 
Protection while returning from Court— Stay 
en route— Liability of bailiff to punishment— 
Sentence. SJe PENAL CODE, No. 123, 121 P. 
L.R. 1916. 

(6) 8, 161. See INHERENT, POWERS OF 
COURT, No. 1, 17 Cr. L.J. 537. 

(7) O. XXI, r. 2 — Petition in Court stating 
satisfaction of deoroe if a ' certificate ' within 
the meaning of 8. 197, I.P.C. See PENAL 
CODE, No. 65, 20 C.W.N. 520. 

(8) O. XXI, r. 94, O. XXXVIII, r. 7— 
Warrant — Execution by Nazir instead of bailiff 
— No mention of date before whioh it is to be 
exccutod — Illegality. See PENAL CODE, 
No. 44-a, 1 Pat. L.J. 550. 

Civil Proceedings. 

(1) Effect of Civil Court Decisions on Crimi- 
nal Courts. Bee STAY OF CRIMINAL PROCEED- 
INGS, No. 3, 4 P.W.R. 1916 (Cr.). 

(2) Institution of civil suit — Criminal pro- 
ceedings whether to be stayed. See STAY 
OF CRIMINAL PROCEEDINGS, No. I, 9 P.W. 
R. 1916 (Cr.), 

Civil Rules of Practice. 

(1) Rules 77 and 276. See CRIM. PRO. CODE, 
No. 164-b, 36 Inri. Cas. 869. 

« 

Commercial ftatercourse with Enemies, 

See ORDINANCE VI OF 1914. 

Commitment to Sessions Court. 

See Crim. Pro. Code, B. 209. 

Bee Magistrate, Jurisdiction of. 

See Revision. 

(1) Beo CRIM. Pro. Code, No. 8, 12 N.L, 
R. 146. 

(2) Offence' under Arms Act — Commitment 
to the Court of Sessions by the High Court in 
revision. See CRIM. PRO. Code, No. 310, 
20 C.W.N/ 732. 

(3) Discharge of acoused— Grounds for com- 
mitment to Sessions Court — Duty of District 
Magistrate while ordering commitment. See 
Crtm. Pro. C6de, No. 314, 1 Pat. L J. 97. 

(4) Commitment by a Magistrate for joint 
trial of three distinct charges of criminal breach 
of trust and falsification of acoounts— Discretion 
of the Sessions Judge. Seo CRIM. PRO. CODE. 
No. 179, (1916) 2 M.W-N. 17&. 

Common Object. - 

(1) Rioting, obarge of — Evidence — Mention 
of. 8ee PENAL Code, No. 29, 16 Cr. L.J. 809. 

Companies Aut (1882). 

. (1) 8s, 48, 50 — Complaint by clerk authorised 
«■ by Registrar o£ Joint Stock Companies — 
Validity— Accused acting as director or 
manager— Cannot set up plea that he was 
not properly qualified— Plea that accused 
did not become director or manager until 
after penalty first accrued— Validity— Duty 
of company under $• 48. 
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Companies lot ( 1882 )— (Concluded), 

Under the Punjab Government Notification 
No. 3, dated 23-2*1910, published in the Punjab 
Gazette, dated 26-2-1910, the Registrar of 
Joint Stook Companies is empowered to 
authorise any person to institute oomplaints of 
ofifenoes under the Oompanies Aot, and the 
oomplaint filed in this oaee by to clerk duly 
authorized by the Registrar is valid (a). 

A person who acts as a director or manager 
of a oompauy cannot set up, irP answer to a 
penalty under S. 50 of this Act (corresponding 
to S. 27 of the English Act) that ho was not 
logally a director or manager. Ho becomes a 
director de son tort , and oannot protect himself 
from the liability cast upon a director by the 
Aot by taying : 14 1 am not a director dejv.ru ” (6) , 

It is the bounden duty of the company and 
of its directors and managers to forward to 
the Registrar the summary and list specified 
in S. 48 of the Aot, and thin obligation docs 
Aot come to an end on the date on which, by 
default on the part of the company, directors 
and managers, the penalty begins to accrue. 

It is immaterial that some or all of those 
persons were not logally qu.ilifiad to act as | 
directors or manager*, or that they did not in i 
faot beoome directors or managers until after | 
the date when the penalty first accrued. 

But a person who hecime, or acted as, a 
director or mauagor after such date could not 
bo punished for the period of the default prior 
to his becoming a director or manager or acting 
as snob. Tofk Ram v. The Crown, 14 1?.R, 
19l6(€r.) = o8 P.W.R. 1910 (Or.) = 17 Cr. L.J. 
242 = 84 Ind. Gas. 962. 

. RaTTIGAN, J. 

(2) 8. 60. See No. 1, supra. 

■ (3) & 74 — Balance sheet— Failure to file the 
same in time before Registrar of Joint 
Stock Companies — Managing agejits — 
Directors — Liability tor jienalty. 

The mere fact that a Director «f a Company 
depended for the preparation of the balance 
sheet upon tho managing agents or another 
director of the Company oannot absolve him 
from liability for the ponalty laid down in 
8. 74 of tho Gompanies # Act (1882) for not filing 
a balance sheet in time with tha Registrar of 
Joint Stock Companies. • 

The managing agents of a Company are 
'managers’ of the Company within the mean- 
ing and for tho purposes of 3. 74 of the 
Companies Aot. 

There is new reason why the oppression 
• ‘ manager * as used in 8. 74 should not include 
every person or body of persons who oonducts 
or oonduct tho affairs of the Company and to 
whom its management, subject to the control 
of thoCompAuy, is entrusted^ 

The faot that one of the directors bad been 
oonvioted in his personal capacity of the ofienoe 
ik do reason why he shoii)d not bo oonvic^ed 
of the same ofienoe, also in his oapacity as a 
partner of the firm whioh aoted as the managing 
agents of the Company. Tota Ram t. The 
Crown, 18 P.R. 1916 (Cr.)»143 P.L R. 1916 
«17 Or. L.J. 806-86 Ind. Cas. 482 l 
Rattigan, j. 

4 Or. 


Gompeniatlon. 

Bee CRIM. PRO. CODE, S. 250. 

(1) Discharge of acoused — Order for compen- 
sation in a soparate proceeding — Validity of 
order — Imprisonment in default when award- 
able. Bee Crim. Pro. Code, No. 212, 4 L.W. 
32. 

(2) Prosecution launched as result of informa- 
tion given to Village Magistrate— Discharge of 
acoused — Order of, as against informant— 
Validity. Bee CRIM. PRO. CODE, No. 211-a, 
32 M.£j J. 78. 

Complainant. 

(1) Right of, to conduct^ proseoution — Com- 
plainant being also Proscouting Inspector — Per- 
mission, grant of - Discretion of Court. Bee 
Crim. Pro. Code, No. 362, 17 Cr. L J. 486. 

Complaint. 

Sfcc Crim. Pro. Coi^, Ss. 200 to 203. 

(U Proceedings in relation to whioh sanction 
of Court necessary — Information to police fol- 
lowed by, in Court— Penal Code, 8. 211. Bee 
CUIM. PRO. CODE, No. 131, 20 G.W.N. 1347- 

(2) Right of father of girl enticed away to 
complain , when husband stands by — Penal 
Code (Aot XLV of 1660), Ss. 498, 499. Bee 
Crim. PRO. CODE, No. 1G5, -17 Pr. L J. 363. 

(3) Subsequent, can be entertained by same 
or another Magistrate though previous order of 
dismissal uot set p.sido. Sec CRIM. PRO. 
CODE, No. lf.9, 1G Cr. L J. 814. 

( 4 ) Practice — Magistrate also being complain- 
ant has no jurisdiction to pass order in that 
oaso. See Magistrate, Jurisdiction of, 
No. 1, lGCr. L.J. 801, 

(5) What amounts to a. Sec PENAL CODE, 
No. 221, H A .L.J. 233. 

(6) Defamation — , to police constable not pri- 
vileged — Privilege. Sco Penal Code, No. 224, 
17 Cr. L.J. 381. 

(7) Dismissal of, by a Magistrate— Sanction 
given by him under 8. 476, to prosecute conv 
plainant. for giving false complaint— Successor 
in office referring tho matter for enquiry to a 
Subordinate M igistrate— Report by latter— 
Conviction on receipt thereof— Irregularity. See 
Crim. Pro. CODE, No. 351-a, 1 Pat. L.J. 653. 

(S) Committal sheet — R^juc&t by Balt officer 
to Magistrate to examine witnesses and try 
acousod — If a oomplaint. Sco CRIM. PRO. 
CODE, No. 133, 1 Eat. L.J. 592. 

Gorapoundable Offence. 

High Court in revision if can grant leave to 
oompouud offence. See CRIM. PRO. CODE, 
No. 329, 20 C.W.N. 1071. 

Compromise. 

See Crim. Pro. Code, 8! 346. 

Meaning of compromise and withdrawal — 
Petition filed # by oomplainant praying that the 
case may bo struck ell without hearing — 
Whether compromise or withdrawal. See 
CriAi. Pro. Code, No. 2b9, 20 C.W.N. 1209, 

Concurrent Jurisdiction. • * 

Revision — Sessions Judge and Distriot 
Magistrate in. See CRIM. PRO, CODE. No. 309, 
8L.B.R. 361. 
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Concurrent Sentences. 

See SENTENCE. 

(1) 8enteuue of imprisonment, what is im- 
plied in. Bee CK1M. 1 j RO. CODE, No. 277, 17 
Cr. L.J. 480. 

Confession. 

Bee Approver. 

See Evidence Act, s«. 24. 27, "0, 

(li Inducement to make— Lenient punishment 
— Practice, 

Tho suggestion that aocuscd persona should, 
for tbo euds of jusuico, bo nncoiuagod to 
confess by tho knowledge that if they do so 
they will receivo lenient punishment is one 
which is likdy to convey an entirely wrong 
impression and to be extremely mischievous. 
Nga Kyaw Zan Hla v. King Emperor, U.B. 
R. (19161, 2nd Q r., p. 113=17 Cr. L.J, 402 = 
35 Ind. Cas. 9G2. t 
Saunders, j. 

(2) Whore the accused expresses his willing- 
ness to tender an apology to the complainant, 
it is unfair for the Magistrate to tre.it this 
circumstance as an indication of the accused’s 
guilt. In re Abdul Rahlman Khan Sahib, 4 
LAV. 556=17 Cr. L.J. 462 = 36 Ind. Cas. 142. 

Spencer, j. 

(3) Retracted — Evidentiary value of. 

It is most unsafo to convict an accused person 
upon a retracted confession unless thcro is 
corroboration of tho confession by other evi- 
dence. Tho confession is, rio doubt, admissible 
against him, but, when it is retracted, its value 
is greUly Diminished and it becomes necessary 
to have satisfactory corroboration of it so as to 
enable the Court to determino whether tho 
confession is true or not. Hap Prasad v. 
Emperor. 17 Cr. L J. 453 = 36 lud. Cas. 133. 
BANElUEE, J. 4 

*(4) Evidence Act , S. 21— Coyijessicn— Magis- 
trate certifying that confession ywt made tolun- 
taiily— Magistrate examined at the trial to point 
out portions cf the statement involuntarily made 
— Inadmissibility of confession. Emperor v. 
Rama Dhan Powar, 17 Bom. L R. 89H = 3 
Bom. Cr. C. 110=16 Cr L.J. 740 = 31 Ind. 
Cas. 340. See FinrJ Part, 1915, Oo; 46. 

( 5 ) Btatcmentof a confessional natjre record- 
ed as ' Rtatcdient ’ — Admicsibility as evidence — 
Alternative charge for perjury. See CRIM. 
Pro. Code, No. 120, 20 M.L.T. 91. 

(6) Confession to zaildar in consequence of 
inducement whether admissible — Valuo of 
retraced confession. 8oe EVIDENCE ACT, 
No. 7, 32 PAV.R. 1916 (Cr.j. 

(7) Statement made dudoc promise ef pardon 
retracted— ^Want of corroborative evidence — 
Conviafcien* whether legal. See EVIDENCE 
ACT, No. 4, *6 P.W.R. 1916 (Cr.). # 

(8) Information by accused to Police officer on 
threat, admissibility «of — , retracted effect of. 
Bee Evidence Act, No. 8, 17 Cr. L.J. 33. 

fi)) Confession before village Salish— Validity. 
Bee PENAL CODE, No. 105, 20 C W.N. 612. 

(10) 8ee^.PRACTICE AND PROCEDURE, No. 

9 Bur. L.T. 136. 


Confiscation. 

(1) See Grim. Pro. Code, No. 370, 17 Or. 

L. J., 207. 

CoD8ent. 

Consent given ou misrepresentation of faot 
— Validity and effect. See PENAL CODE, 
No. 126, 17 D.R. 1916 (Cr.). 

Conspiracy. 

See PENAL.CODK, S. 109. 

(1) Essentials of criminal conspiracy — Joint 
trial of persons for — Acquittal of some and 
conviction of the rest — Legality. See PENAL 
CODE, No. 21, 14 A. L.J. 688. 

(2) Conspiracy — Proof — Inferenoo from con- 
duct of partioB. Soe PENAL CODE, No. 16, 
9 S.L.R. 223. 

Construction of Acts. 

(1) Fiscal enactment— Interpretation of statute 
— Bicycle propelhd by auto-wheel— Whether 
liable to be taxed . 

Enactments whioh render the publio liable 
to pay tBXcu must be strictly construed, or, in 
other words, unless the language under which 
they are sought to be charged is perfectly clear, 
the charging authorities are not entitled to 
assess a charge, inasmuch as the publio have a 
right to know what exactly are the ohargoa 
imposed upou them. 

Hcnoe* an ordinary bicycle whioh is propelled 
by auto-whe^l, a mechanical contrivance which 
majr be attached to or detached from the bi- 
cycle, is not liable to be taxed as a motorcar or 
mtftor bicycle. Emperor v. George Banerjl, 
14 A. L.J. 850 = 36 Iod. Cas. 877. 

Walsh, j. 

(2) Whore tho provisions of a statute are 
doubtful the Courts must lean against the 
construction which imposes a burthen on the 
subject. A Jaw which interferes with common 
law rights or • imposes fresh obligations must 
not operate through implication. It should be 
expressed in clear and unambiguous language, 
Mltho v.Th9 Crown, 10 B.L R. 9 = 17 Cr. L J. 
364 = 35 Ind. Cas. 668. 

Pratt, j.c, and Crouch, a.j.c. 

i 

(31 See ACT I OF 1910 (PRESS), No. 1, (1916) 
2 MAV.N. 385." 

( 4 ) 8oo ACT I OF 1910 (PRESS), No. 3, (1916) 
2 M.W.N. 497. 

(5) Jurisdiction of Courts to question orders 
of internment passe'd untor Emergency Legis- 
lation Continuance Act. Bee ACT I OF 1915. 
(Emergency Legislation Continuance), 
No. 1, 20 C.W.N. 1327. 

(6) Aots done partly before and partly after 
the date of a pgnal statute, if constitute offence.- 
Boe Ordinance VI of 1914 (Commercial 
intercourse with enemies), No. l, ai 

M. L.J. 178. 

Construction of Words. 

(l) v * Acting as suoh publio servant/ Bee 
Cbim. Pro. CODE, No. 164-a, 17 Or. L.J. 894. 

U-a) “AD order/' See ACT I OF 1910 
(PRESS), No. 3, (1916) 9 M.W.N. 497. 
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Construction of Words— (Continued). 

(2) 11 Any other Act.” Bee STAMP ACT, 
(1899), No. 9. 24 C.L.J. 441. 

(3) 44 Arms See AKMS. No. 1, 17 Cr. L. J. 
313. 

(4) 11 Believe,’ 1 See PENAL CODE, No. 171, 
17 Or. L.J. 26. 

(6) “ Building.” See PENAL CODE, No. 195, 
17 Cr. L.J. 636. 

(6) 44 Ceases to oxeroise jurisdiction and iB 
succeeded by another Magistrate.” Bee CRIM. 
Pro. Code, No. 264, U.B.R. (1916), 2nd Qr„ 

p. 108. 

(7) “Contempt.” See ACT I OF 1910 (PRESS), 
No. 1, (1916) 2 M.W.N. 385. 

(8) "Court.” See GRIM. PRO. CODE, No. 2, 
34 P.R. 1916 (Cr.). 

(9) “ Disaffection. " Beo Act I OF 1910 
(PRESS), No. 1, (1916) 2 M.W.N. 385. 

(10) 44 Disloyalty." Bee ACT I OF 1910 
(PRESS), No. 1, (1916)2 M.W.N. 385. 

(11) 44 Emigration.” Sec BENGAL ACT VI 
of 1901 (Assam Labour and Emigration). 
No. 1, 1 Pat. L J. 388. 

(12) “Established bylaw in British India.” 
See ACT I OF 1910 (PRESS), No. 1, (1916) 2 M. 
W.N. 385. 

(13) ’Gaming.’ Beo MADRAS ACT III 
of 1889 (Toavns Nuisances), No. l, 31 
M.L J. 285. 

(14) "Gownmont." Bee ACT I OF 1910 
(PREttS), No. 1, (1916) 2 M.W.ll. 385. 

(15) “Grof-s annual rent.” Sec MAultAS 
ACT III OF 1901 (CITY MUNICIPAL), No. 1, 

•(1916) 2 M.W.N. 130. 

(16) 4 Meads of oharge ’ meaning. Qee CRIM, 
PRO. ClDDE, No. 209, 1 Pat. L J. 317. 

(17) “Induces to emigrate.” See BENGAL 
Act VI of 1901 (Assam Labour and 
EMIGRATION), No. I, Pat. L. 388. 

(18) 44 In his absence." See CRIM. PRO. 
Code. No. 165, 17*Cr. L J. 363. 

(19) “Judgment.” See LETTERS PATENT 
(N.W.P.), No. 1, 17 Cr. L.J. 537. 

(20) 41 Offences of the pamo kind.” Bee CRIM. 
PRO. Code, No. 191, ‘JO M.L.T. 234. 

(21) “Omission to t.iko an c^ath or make an 
affirmation." See CRIM. Pro. Code, No. 231, 
9 Bur. L.T. 133. 

(22) “Proceeding.” Bon ACT I OF 1910 
(PRESS), No. 3, (1916) 2 M.W.N. 497. 

(23) “ Pnblio place.” Bee MadraS^ACT III 
OF 1889 (TO^NS NUISANCES!, No. 1, 31 

a M.L.J. 286. 

(24) “ Purpose. ” Boe BENGAL ACT VI OF 
1901 (Assam Labour and Emigration, 
No. 1, 1 Pat. L.J. 388. 

• (25) “S3ts fire to” See AC'S VII OF 1878 

(FOREST), No. 1, 51 P.W R. 1916 (Cr.). 

. (26) “Suoh Court.” See CRIM. PRO. CODE, 
No. 147, 16 Or. L J. 787.* 

(97) “Unwritten laws.” Bee ACT I OF 1910 
(Press). No. 1, (1916) 2 M.W.N 385. # 

(28) 14 Use oflaod.’^ See CRIM PRO. CODE, 
No. 106, 17 Or. L J. 235. 

(29) 14 Complaint” See OR1M. FRO. CODE, 
No. 138, 1 Pat. L.J. 692. 


Construction of Words— (Concluded). 

( 30 ) “ Seoond oonviotion ” — “ Third oonvio- 
bion.” Bee Act III of 1911 (Criminal 
TRIBES), No. 4 32 M.L.J. 212. 

( 31 ) “ Partiea concerned in such dispute." 
See CRIM. PRO. Code, No. 94-o, 5L.W- 118. 

Contract, 

Breach of contract — Jurisdiction of Magis- 
trate where employer resides or carries on busi- 
ness. Beo ACT XI J I OF 1859 (WORKMAN’S 
Breach of Contraot), No. 3, 10 B.L.R. 56. 

Contractor, 

Not artificer, labourer* or workman. See 
ACT XIII OF 1859 (WORKMAN’S BREACH OF 
Contract), No. 4, 9 Bur.L IV 108. 

Contradictory Statements. 

(1) Binction to prosecute— Opportunity to 
exiflain to be given. &eo CRIM. PRO* CODE, 
No. 159, 17 Cr. L.J. 93. 

Conviction, 

Bee Previous Conviction. 

Bee Sentence. 

(1) Appellato Court setting aside conviction 
and sentence, ordering retrial, and directing the 
Magistrate to take additional evidence and to 
record a fresh decision on tho original and 
additional evidonco— Legality — Prejudice to 
accused — Procedure. 8ce CRIM, PRO, CODE, 
No. 298. 1 Pat. L J. 99. 

12) Alteration of conviction from ono section 
to another by appellate Court. Beo QR1M. PRO, 
CODE, No. 199, (1916) 2 M.W.N. 267 

(3) Sentence passed by trial Court under 
8. 457, Indian Penal Code— Sessions Judge 
altering the, under S. 411 — Whether such 
alteration mikes tho trial by trying Magistrate 
illegal. See JOINT THPL, No. 2, 49 P.W*«. 
1916 (Cr.). 

(1) Ono act constituting two offences for both 
oficucrs, and separate punishment, legality of. 
Beo PENAL CODE, No. 6, 1 Pat. L.J. 373. 

(5) Conviction not teebni GW correct, but 
doing substantial justice — Not to be interfered 
with. See PENAL CODE.aNo. 214, 30 P.W.R. 
1916 (Cr.). 

(G) Conviction on inadmissible evidence— 
Legality. Boe PENAL CODE, No. 191,20 0- 
W,N. 1267. 

(7) Duty of Criminal Court -Certainty of 
cffence to bo made sure of before. See 
Practice and Procedure, No. l, 14* A. L. 
J, 1222. 

(8) Previous, proofr“ of, # necessity of, before 
oonviotion, Beo PREVIOUS C(/NVICTION, 
No. 1, 17 Cr. L.J. 179. 

Copyright. * 

{\) Printing Bqok at ^ahore — Infringement 
of, Offence undor 8. 7 (a) of Copyright Act III 
of 1914— Completion of offence. 4 cfl CR5M. 
PRO. CODE, No. 126, 28 P.R. 1916 (Cr.). 

Copyright Act. 

Bee ACT III OP 1914. 
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COBtB. 

See Cbim. Pro. Code, S. 344. 

(1) See CRIM. Pro. Code, No. 109, 17 Cr. 
L.J. 348. 

(2) Proceedings of Civil Court under S. 195, 
Grim. Pro. Code, nature of. See CRIM. PRO. 
CODE, No. 155, 17 Cr. L.J. 184. 

Counter-ease. 

Transfer, grounds for — Expression of opinion 
by Judge in — Judge’s competence to try subse- 
quent case. See TRANSFER OF CRIMINAL 
Cases, No. 1, 1 Pat. L.J. 399. 

Counterfeit Coin. 

Seo Misdirection to Jury, Noa. 3 & 2, 24 
C.L J. 400. 

Criminal Breach of Trust. 

(1) Artiole given to accused under written 

agreement — Competency of Criminal Courts to 
decide whether agreement was real or nominal. 
See CRIM. PRO. CODE, No. 313, (191G) 2 M. 
W.N. 158. • 

(2) Commitment by a Magistrate for joint 
trial of three distinct charges of criminal hroach 
of trust and falsification of accounts — Discre- 
tion of the Sessions Judge. Seo CRIM, Pro, 
CODE, No. 179, 11916) 2 M.W.N. 179. 

Criminal Misappropriation. 

Sec Penal code, s. 40.i, 

(1) Misappropriation— Joiut trial — Beparato 
trials for misappropriating different items of 
money during the same period, whether allow- 
ed. Seo Grim. Pro. Code, No. jso, 17 Cr. 
L.J. 30. 

Crim. Pro. Code. 

(1) Ordinance III of 1914 — Trial of r Renders 
— Proocdure — Appeal - Applicability of provi- 
sions of Crim. Pro. Code. See ORDINANCE 
III OF 1914 (FOREIGNERS), No. 2, 10 P.R. 
191G (Cr.). 

(2) Ss, 4, 100, 476 — ipplication for issue of 
search w air ant— Dignity by Magistrate 
preliminary to istut of warrant under 
S. 400 — Judicial proceedings — ' Court ' — 
Vernon givmq 'false n ulence in such en- 
quiry— {Competency of Magistrate to grant 
sanction to prosecute — Oaths Act , Ss. 5, 14. 

An enquiry on an application under S. 100, 
Crim. Pro. Code, 1898, to issue a search warrant 
is a judioial inquiry and proceedings preliminary 
to the issue of a search warrant under 8, 100 
aro judicial proceedings within the meaning of 
S. 4 bn), Crim. Pro. Code. 

In thehourso of such judioial prdbeodings, 
the Magistrate would be empowered to examine 
pcrBorft oath and such persona would be 
bound to tafce oath under 8, 5 of \,bo Oaths Aot 
and under S. 1 1 of that Aot would be bound to 
state tha truth. c 

# A Magistrate holding an enquiry undor 
S. 100, CVim, Pro. Code, is a Court within the 
meaning of 8^4 of the Oaths Act And is compe- 
tent to grant under 8. *70, Crim. Pro. Code, 
sanction iot the prosecution of a person Who 


Crim. Pro. Code— (Continued). 

gives false evidence before him in fluoh proceed- 
ings (a). Abdul Aziz v. The Crown, 34 P.R. 
1916 (Cr.)«17 Cr. L.J. 491 = 36 Ind. Cas. 171. 
CHEVIS and BROADWAY, JJ. 

References : — 16 M. 421 ; 8 Bom. L.R. 589: 
19 M. 18; 14 B. 381; 28 A. 89 and 15 O. 109, F . ; 
39 0. 403; 2 P.R- 1893 (Cr.); 12 B, 36; 6 A. 487, 
D.\ 27 0. 455, Not F.\ 12 B. 36; 15 M. 138 
(F.B.); 15 Ind. Cab. 652(F.B.); 15 A. 141; 39 0. 
953, Ref . to . 

(3) 8s. 4 (h), 395 (1) (6), 476— Penal Code, 
8. 211 — False information to the Police- 
Sanction to prosecute , legality of. 

No sanction to prosecute is necessary under 
S. 195 (1) (6) of the Code of Criminal Procedure 
when a false charge has been mado to the Police 
and has not been followed by a judicial. inves- 
tigation thereof by a Court. 

Where, therefore, the complainant to the 
Police never applied to the Magistrate for inves- 
tigation, nor did he impugn the correctness of 
the Police Report as to the falsity of the com- 
plaint, nor did he pray that the person accused 
by him might be brought to trial, nor was ha 
examined on oath by the Magistrate : 

Held, that the order for sanction to prosecute 
him was bad, if it was deemed to have been 
granted under S. 195 of tho Code, inasmuch as 
there was no 1 complaint ’ within the meaning 
of S. 4 Wi) of tbo Code, and the offence could 
not be said to have boon committed in a pro- 
ceeding in a Court. 

Held further, that the order for pros^out ; on 
could not also bo sustained undor 8. 476 of tho 
Code, as that seotion must be read with 8- 196 
and is consequently restricted by the limitations 
contained in el. <b) of the section, the alleged 
offence undo.* 8. 211, Penal Code, was com- 
mitted neither in Court nnr brought under its 
notice in tbo course of a judicial proceeding. 
Tayab Ullah v. King Emperor, 21 O.L.J. 134 
= 20 C. W.N. 1265 = 43 C. 1152 = 36 Ind. Cas. 
845. 

MOOKERJEE and SHEEPSHANKS, JJ. 

References .— 7 C.L J. 373; 10 C.L J. 564, 
Rel. on. 

(4) S. 28. See No. 7, infra. 

(5) 8. 29. 8°e No. 7, infra . 

(6) 8. 30- See No. 284, infra . 

(7) 8s . 30, 28, 29. 436, 437— Case triable 
exclusively by Court of Sessions— Ttial by 
Magistral with special powers under S . 30 
andC discharge of accused — Revision by 
District Magistrate — District Magistrate 
holding that order of discharge ta wrong — 
Duty to order commitment— Power to order 
further enquiry by another Magistrate not 
invested with powers under 8. 30. 

Whore a Bubordinato Magistrate of tbe First 
Class, investod with powers under 8. 30 of the 
Code of Criminal Prc 3 odure, makes an order of 
discharge, in a case, which, undor Soh. II of* 
that Code read with 8. 28 or 29 thereof, is 
triable exclusively by the Court of Session, 
suoh order iB open to revision by the Distriot 
Magistrate under Be. 436 and 437 of the same 
Code (a). 
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Crim. Pro. Code— (Continued), 

Where a District Magistrate considers that a 
oase triable only by a Court of Session, which 
haB been tried by a specially empowered Magis- 
trate and has ended in a discharge, has been 
incompletely or imperfectly tried, he may order 
further inquiry by the same Magistrate or by 
another Magistrate equally empowered, but 
not by a Magistrate without special powers and, 
therefore, in«a sense, a Court of inferior juris- 
diction to the Court which ordered the dis- 
charge. 

But whero in such a oase the whole of tho 
prosecution evidence has been taken and there 
is no material defect of procedure, and the 
Magistrate discharges, beoauso, in his opinion, 
the evidence is insufficient or incredible, thon, 
if the District Magistrate comes to a different 
oonolusion upon the evidence, his proper course 
is to make an order of commitment under 

B. 436 of the Crim. Pro. Code (6). Yado v. 
Emperor, 12 N.L.R. 94 = 17 Or. L.J. 245 = 34 
Ind. Cas. 965. 

8TANYON, A.J.O. 

References : — (a) 15 P.R. 1904 (Cr.), F. (b) 2 

C. P.L.R. 82; 14 C.P.L.R. 161; 2 P.R. 1901 | 
(Cr.) ; 32 C. 1090 ; 29 C. 397 ; 10 B. 319, R. 

(8) Ss. 30 and 346— Power of District Magis- 
trate to commit accused for trial on evidence 
recorded by subordinate Magistrate . 

In this case two accused were chained for 
murder and abetment thereof respectively, but 
after examining them upon the evidence for the 
prosooition the subordinate Magistrate thought 
the prinoipal offence, if any, committed, to be 
Jtha lesser form of culpable homicide, and there- 
fore aotod under S. 346, Crim. Pro. Code, 
with a view to disposal of the case, by the 
District ‘Migistrate. in the exercise of his power 
under B. 30. The District Magistrate, however, 
charged the accused with murder and abetment 
of murder respectively, explained, the charges 
to them and ordered their commitment. 

Held, that the oofnmitment orderod by the 
District Magistrate in this oase was not illegal 
meroly because after receiving tho record and 
report submitted under B. 346, Crim. Pro. Code, 
by the first class subordinate Magistrate, the 
Distriot Magistrate oommitted fjbe accused for 
trial without hearing the evidence de novo. 
Emperor v. Rampraiaud, 12 N.L.R. 146 = 36 
Ind. Cas. 867- 

Drake-Brockman, j c. 

(8 a) B. 36— See Sentence. • 

• ' (9) 8. 35 — Sentence for offence% directed to 
take effect after expiry of sentence for default to 
find security fot good behaviour , legality of . In 
re Ploharl Anthu, 16 Cr. L.J. 622=30 Ind, 
Cas. 446 . Bee Final Part, 1916, # Col. 52. 

(10) B. 35. See No. 279, infra. 

. (11) S. 36, sub-8 . (1), Scope of— Several len- 
iences of different Hinds— How to run — 
Sentence defective in form . 

B. 35 of the Czim. Pro. Code oovers oases of 
the description, where one of the punishments 
inflioted is imprisonment, while the other is 
transportation. It is not restricted to oases 
where the several punishments are all of the 
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same kind, that is all are sentences of impri- 
sonment or all sentonoes of transportation. 

Omission to determine whether the sentences 
of imprisonment and transportation aro to run 
concurrently or consecutively makes the sen- 
touoe defective in form. Khohua v. Ring- 
Emperor, 23 C.L.J# 596 =17 Cr. L.J. 238 = 34 
Ind. Cas. 654. 

Mookerjee and Sheepshanks, jj. 

(12) Ss. 35. 106 and 123 (2)— Penal Code , 
Ss. 392 and 75, conviction for offences under — 
Separate sentences awarded— Legality />/ sen- 
tence—' Distinct offences '—Offence under S. 392, 
I.P.C., whether involves a breach of the peace — 
Security for keeping the peace ordered— Failure 
to furnish security — Reference to the Court of 
Sessions— Validity of order and reference . In 
re Muthurakka Thevay, 2 L.W. 631 = 18 M. 
L.T? 121 = 16 Cr. L.J. 611 = 30 Ind. Cas. 435. 
See Final Part, 1915, Col. 53. 

(13) Ss. 35 (1) and 397 — Jail Code t r. 526, 
Exp. 1— Different trials — Concurrent sen- 
tences — Illegal order. 

An order directing that the sentences in two 
different oases do run oonourrontly, is illegal. 

S. 35 (1) of the Code of Criminal Procedure 
authorizes a Court to direct that several punish- 
ments passed on an aooused for two or more 
distinct offences do run concurrently, only when 
such sentonoes have been passed on him at one 
trial. It is not competent to a Court to give 
such a direction when the sentences have been 
passed in different trials, Kamal Mandal y. 
King Emperor, 24 C.L.J. 54 = 20 O.ty N. 1300. 
Mookerjee and Sheepshanks, jj. 
References 2 Bora. L.R. Ill ; 4 Bom. L.R. 
876; 12 Cr. L.J. 217, R. 

(14) Ss. 45 # (c), 250, 435, 439 —Compensation 
for false and vexatious complaint “ Information 
given to Police Officer ” meaning of— Complaint 
of theft to village headman — Report sent to Sta- 
tion House Officer— Charge by Police— Falsity 
of charge — Magistrate's order directing payment 
of compensation whether legal. Naehlmuthu 
Cbetty v. Muthusarai Chetty, 15 Cr. L.J. 431 
= 24 Ind. Cas. 167 = 27 M.L.J. 37=(1914)M. 
W.N. 804 = 39 M. 1006. 8<& Final Part, 1914, 
Col. 51. 

(15) 8.46(1) — Arrest, meaning— Civil arrest 
—Not different from Criminal arrest. See 
PENAL CODE, No. 83, 9 8.L.R. 141. 

• (16) Ss. 54, *491 — Directions of the nature of a 
habeas corpus— Application to be made to 
Judge on the Original Side of the High 
Court — S. 64, scope of— Circumstances 
justifying arrest-*" Credible information” 
and “ reasonable suspicion,” meaning* of. 

An application under 8. 491, ,Crim. Pro. 
Code, is to bo made to the High Court in its 
Ordinary Original Criminal Jurisdiction. 

The petitioner who was the managing agent 
of a oortain Provident Company of Caloutta was 
arrested by the Caloutta Police under 8. 54 , 
Grim. Pro. Code, on receipt of a letter written 
by an Inspector of Polioe in a oSrtain distriot 
in the Bombay Presidency to the OonAniasioner 
of Polioe, Calcutta,, in which it was stated that. 
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on enquiries into complaints against the Com- 
pany and their local agent in Bombay, it 
appeared, there being prima facie evidence to 
that effect, that the managing agent and the 
local agent committed cflor.oes under Ss. 409, 
420, l.P.C. The letter contained a request to 
cause the arrest of the petitioner and was for- 
warded by the P.'sincb Magistrate with a note 
that tho petitioner might bo arrested under 
8. 54, Crira. Pro. Code, and pent to the Magis- 
trate, 1st olasJ, of the District, to be tried by 
him. It wis admitted that llio officer effecting 
tho \rrest in Calcutta relied solely on the afore- 
paid letter and had no personal knowledge of 
the facts of the case : 

Jh Id —That the arrest of the petitioner under 
8. 51, Crim. Pro. Code, was not proper. 

Tn.it 8. 64, Crim Pro. Code, gives wide 
powers to a police* officer to make an ar-oat 
without an order from a Magistrate and without 
a warrant only in certain circumstances limited 
by the provisions contained ia the section, and 
it is necessary in exorcising such largo powers 
to bo cautious and circumspect. 

The scotiou gives a police-officor personal 
authority and involves personal responsibility, 
and the “ reasonable suspicion” and “ credible 
information ” must bo based upon definite facts 
which the police-officer must consider for 
himself before ho acts under the section. He 
oannofc delegate his discretion or take shelter 
under the belief or judgment of another police- 
officer. 

In the •circumstances of the the High 
Court under S. 491, Crmi. Tro. Code, directed 
the release of the petitioner. In the matter 
of Charu Ch. Majumdar, ‘<!0 C W.N. 1233. 
CHAUDHURI, J. 

(17) Ss, 87, (2) 'a), (6). /3), 88, <89, 469 and 

9 537 — Attachment and sale of property of an 
, absconding offender — Application for return 

of proptrty or its sale proceeds made after 
two years barred— Remedy if attachment, 
d*c., illegal . 

Held, that 

1. An application under S. 89 of the Code 
of Criminal Procedure, 1898, not made within 
two years frem the date of the attaobment is 
not cntcrtaihablo. If the prociduro laid down 
in Bs. 87 and 88 has not been complied with, the 
irregularities, &o.. committed under these 
sections are covered by S. 5-37 of the Code. 

But in ca‘»e tho provisions of 8. 537 aru 
inapplicable, tho attachment is not it valid one 
and the pennn aggrieved has consequently no 
remedy under S. 89, inasmuch as this section 
can help .him only when the attachment is a 
valid c\ne(a'j. 

2. If an application can be unfler S. 89, the 
applicant must prove that he had not absconded 
within the period laid down therein (6). 

9. An endorsement or statement to be made 
inVritin&by tho Court validating the proclama- 
tion ae is contemplated under 8. 87 (3), Crim. 
Pro. fode, is*ar important provision of law 
which stouid invariably ho made uro of by the 
Magistrate when acting under the said 8. 87. 
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To legalize issue of the proclamation the 
Court is bound to find that tho warrant cannot 
bo exenuted and, where suoh is tho case, and 
the Court decides to issue a proclamation 
under 8. 87, the proclamation must be in 
writing and should require tho abBOonding 
person to appear at a specified place and at a 
specified time not less than 30 days from the 
date r{ publishing tho proclamation, and the 
manner in which suoh publication is to be 
made is imperatively laid down in 8. 87 and if 
tho provision of this section are not 6trictly 
complied with the publication is irregular and 
illegal. The most important part of the publi- 
cation is the publishing of the proclamation in 
the village and it is from tho date of the pub- 
lication that 30 dayR should bo counted. Mala 
Singh v. The Crown, 40 P.W.R. 1916 (Cr.} = 
6 1\R. 1917 (Cr.) = 35 Ind. Cas. 974-17 Cr. 
L.J. 414. 

Broadway, j 

References (a) 19 M. 3, R.; 22 A. 213 ; 15 
V K. 1893 (Cr.), D. tb) 19 Ind. Cae. 333, R. 

(18) 8. 88. See No. 17, supra, 

'19) 8. 89. Sre No. 17, supra. 

(20 and 21) Ss 00, 91. 92.601, 537— Scape 
and applicability of Ss. 90 and 92— Accused let 
out on lus own bond — Warrant for Ivs arrest 
under S . f 90 —Reasons to be recorded — Omission 
not ciirea by S. 637— Applicability of S> 601. 
Re Karuthan Ambalam, 38 M. 1093 = 17 
Cr.L.J 132 = 33 Ind. Cas. 308. Bte Final Part, 
1915 Col. 232 (a). 

(i’ij S. 91. See Nos. 20 and 21, supra. 

(23) 8. 92. Bee Nos. 20 and 21, supra. 

(24) S . 9G— Search warrant — Practice as to 
issue of —Trade-mark counterfeiting . 

The power of issuing a search warrant in not 
intended to be used for the purpose of giving 
complainants an opportunity cf fishing for evi- 
dence. The warrant is intended for use in 
respeot of definite documents believed to exist 
which must be oloarly specified in the warrant, 
and before issuing it the Magistrate must have 
before him some information or evidence that 
the dooumont° are necessary or desirable for the 
purposofl of the : nquiry before him. 

To issue a Fearch warrant for the search of a 
man’s house and for thoproduotion of all papers 
and hooks in it for tho purpose cf an inquiry 
as to whether he had u«ed or sold articles with 
a counterfeit trade mark, «'ifl a croRH perversion 
of the law. Y.B M. Moldcen Brothers v. Eng 
Thaung&Co., 17 Ct.L.J. 543 = 36 Ind. Cas. 
591. 

FOX, C J. 

(25) 8. 96 (1)— Search warrant directing sets - 
ure of all goods of certain description , 
legality of— Duty of Magistrate to state 
reasons— Stay c* criminal proceedings by 
Sessions Judge . 

Del*, that a Magistrate has no authority for 
issuing, on the application of the oomplainant, 
a search warrant ordering the summary seizure 
of all the goods of a certain description in the 
posBesBion of the aoouBed. 
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Where, therefore, in the course of a trial under I 
8 b. 482, 483 and 486 of the Penal Code, the | 
Magistrate issued, on the application of the 
complainant, a search warrant directing seizure 
of all articles bearing the complainant's trade- 
mark and remarked, without gijving reasons, 
that the accused would uot produce these things 
if he were required by summons to do so : 

Held, that, iuasmuob as the Magistrate gave 
no reasons whatever for believing that tbe 
Aooused would uot produce tho articles in 
question if a summons wore issued to him for 
their production, tho requirements of sub-8 U), 
B. Stfi Crim. Pro Code, were uot complied with 
and consequently the order of the Magistrate 
issuing the search warrant was illegal and 
improper. 

Held, also, that, under tho ciroumstanrcs of 
this Case, the order of tho Sessions Judge direct- 
ing stay of criminal proceedings pending decision 
of the civil suit is a proper one. Ply&re Lai v. 
Thakar Dat Bharraa, 12 P.W.R. 1 ( J 1 G (Cr.) = 
3a Ind. Cas. 652 = 17 Cr. L.J. GO. 

SHAH DIN, J. 

(26) S. 100 — “ Any person ; within the local 
limits of his jurisdiction ” 

The words “any person within the local 
limits of bis jurisdiction '* in S. 110, Crim. Pro. 
Code, apply also to a person undergoing a sen- 
tence of imprisonment in a Jail within tho 
local limits of the Magistrate’s jurisdiction. 
Emperor v. Uga Salng alias Ah ftalng, 0 Rur. 
L.T. 39 = 8 L.B.R. 353=* 17 Ct.L.J. 88 = 32 
Ind. Cas.GSO (F.B.). • 

Fox, c.j m Robinson and Farlett, jj. 

• References .— 4 L. P R. 148 = 7 Cr. L.J. 447, 
overruled ; P.J.L.B. 204; 9 Bom. L.R, 214 = 

6 Cr. Li. 247 ; 17 Tnd. Cas. 413 = 13 'Cr. L.J. 
781 = 36 M. 96 = 23 M.L.J. 535, R. 

(27) 8. 100. Sea No. 2, supra . 

(28) S. 103. See EVIDENCE ACT, No. 13, 
10 8.L.R. 7. 

(29) 8. 106 — Findings necessary to justify an 
order for bond for keeping the peace on a 
conviction for unlawful assembly — Penal 
Code , S. 143. 

The petitioners were convicted under 8. 143, 

I. P.C., and bound down under* 8, 106, Crim. 
Pro. Code, to keep tbe pcaco. 

Reid— That the findings did not sufficiently 
and clearly show that the acts for which the 
aooused wete convicted under 8. 143, I.P.C., 
necessarily involved a* breach of tho peace or 
any evident intention of committing the same, 
*and the ordor under S. lOG^should be set aside. 
Abdul All v. King-Emperor, 20 C.W.N. 197 = 
23 O.L.J. 108 = 43 C. 671 = 17 Cr. L.J. 241 = 34 
Ind. Cas. 961. • 

• GREAVES and Walmsley, vj. 

(30) £. 106 —Letters Patent appeal— Proceed- 
ings under Cli* VIII, Crim , Pro . Code— Cri- 
minal trials . Adur Deslkachari v Emperor, 
28 M.L.J. 307 = 11915) M-W.N. 224 = 16 Cr. L. 

J. 303 = 28 Ind. Cas. 527 = 39 M. 539. See 
Final Part, 1915, Ool. 64. 

(31) 8. 106— Presumption — Possession— Re- 
butting of presumption— Compromise— Security 
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for keeping the peace, order as to, cancellation 
of . In re Ranga Gownden, 16 Cr. L.J. 700 = 
30 Ind. Cas. 7lS. See Final Part, 1915, 
Col. 54. 

(32) 8. 106. See Criminal Trespass, No. l, 

8 L.B.R. 463. 

t33) 8. 100 —Lathis, whether “ arms” under 
S. 10G, Crim. Pro. Code. See ARMS, No. 1, 17 
Or. L.J. 313. 

(34) S. 106. See No. 12, supra. 

(35) S. 1 07— Security to keep the peace— 

Validity of ordtr . # • 

Where the evidence on tho record disclosed 
reliable statements that tbe pontons, who were 
ordered to furnish security to keep the peace, 
were men who hAd shown by their acts and 
general behaviour that the object cf their lives 
for the time was to disturb tho public tranquil- 
lity by wounding tho religious lolings ol the 
Muhammadans of a certain locality, hela that 
the Magistrate was justified in making such 
order, although the older drawn up in accord- 
ance with the police report might have been 
[ expanded. Chunnl Lai y. Emperor, 14 A.L. 
J. 430=17 Cr, L J. 301=35 Ind. Cas. 173. 
KNOX, J. 

(36) S. 107 — Breach of the public peace — 
Evidence justifying proceedings unaer the 
section . 

A Magistrate dealing with tho proceedings 
under 8. 107 of tbe Crim. Pro. Codo, who 
possesses knowledge of certain facts which he 
obtains from sources outsido the record, should 
not base his judgment upon tnose facts, but he 
should base it upon evidence relevant to the 
oase. Tho law rt quires that, to justify an 
order under the said section, there must be a 
finding that tho persons from whom the security 
is demanded are likely to commit a breach »f 
tho peace or to disturb tho public tranquillity 
or to do any wrongful act that may occasion a 
breach of the peace or disturb the public tran- 
quillity. Mathura Sahu v. Emperor, 14 A. 
L.J. 769= 17 Cr, L.J. 484 = 36 Ind. Cas 164. 
Walsh, j. 

(37) S. 107 —Security t& keep the peace— 

Evidence necessary before passing otder for 
security — Joint inquiry . • 

There must bo definite ovidcace in the oase 
of any and every person charged uuder 8. 107, 
Crim. Pro. Code, that there is a danger of a 
tyeaoh cf the peace by him It is clearly in- 
sufficient against a collective body of pert-ras to 
suggest that they are indulging in frelinga of 
hostility towards another body of persons. 
Shambhif Nath v Emperop, 14 A.JJ J. 656 = 
38 A. 4GH = 17 Cr. L.J. 400 = 35 lad. -Cas. 832. 
WALSH, J. 

(38) S , lO/— Persons who do not go to the 
place where a breach of the peace ts appre 
liended can be bound down under the section . 

Two holy men of Gaya were contesting tfie 
right to take offerings from pilgrims on their 
alighting from the train at the«GUya railway 
Station. One of these employed Servants 
armed with a lathi* This had given rise to one 
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disturbance resulting in a oriminal trial, and 
several minor disturbances. 

In this ease a master was putting forward 
a claim wbioh was in itself likely to be fought 
over by armed forces. It was found that in 
spite of the fact tho servant had on a previous 
occasion brought about a »brcaoh of the peace 
the master had continued to employ him and 
continued to send him to the railway station 
armed with a lathi ; considering these facts, 
held that 8 107 of tho Grim. Pro. Code was 
applicable to a man in his position. Ho is in 
faof asserting a olaim and m iking preparations 
for the enforcement of that claim through a 
servant who is continuously armed. 

The fact that the master doos not himself go 
to the railway station, but always remains in 
his house is no bar to the application of S. 107 
of the Code as against"him. Balalal Man ton 
v. King-Emperor, 1 Pat. L J, 361. 

HOK and JAVA LA PRASAD, JJ. 
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(43) 8. 103 ( b)—Bond for "keeping the peace— 
Findings necessary to justify an order under 
section — Distinction between 8. 10S (b), 
Crim . Pro . Code and S. 163 -A, l.P.C. 

Although to constitute an offenoa under 
S. 153- A, I t P.C., there must clearly be an 
intentiou to promote feelings of enmity or 
hatred, different considerations arise with regard 
to .the provisions of S, 108 (6), Crim. Pro. Code. 
In order to justify an order under S. 108 (6), 
Crim. Pro. Code, one hRs only got to find that 
there are words used in the leaflet or matter 
complained of whioh are likoly to promote 
feelings of enmity or hatred ; and once ono has 
got these words present, there is no necessity 
for finding intention such as would be necessary 
if tho person was placed under his trial under 
8. 153 A, I. P C. Sltal Prosad v. King. 
Emperor. ‘20 C.W.N. 199 = 23 C.L J. 105 = 43 
C. 591 = 17 Cr. L.J. 254 = 34 Ind. Gas. 974. 
Greaves and Walmbley, jj. 


(39) S . 107 —No evidence to slioio that accused 
teas likely to commit breach of peace, etc . — Accus- 
ed stating he has no objection to qive security — 
Order for security— Legality, The Crown v. 
Sheodan, 24 P.K. 1915 (Cr.) = 16 Cr. L.J. 784 
= 31 Ind. Cas. 384. See Final Part, 1915, Col. 
65. 


(40) B. 107. See Nos. 62, 68, 103, infra . 

(41) Ss. 107, 117, 118, 406 — Joint trial- 
illegality— Reference— Potver of High Court 
— Appeal, 

In consequence of certain events which 
happened, the Magistrate bound over two con- 
tending factions, between whom ill-feeling 
existed over a certain matter, to keep the peace 
under S. 107 of the Code of Criminal Procedure. 
In doiDg so the Magistrate held a joint trial of 
the two parties, and received evidence for and 
agAinst them. 

Heldt reversing the order of the Magistrate, 
that the joint trial of the two parties hostile to 
oaoh other was not justified by S. 117 (4) of tho 
Code. 

Held, further that S. 406 of that Code does 
not give a right of appeal in proceedings under 
S. 107, read with S. 118. Hat Dait Pande v. 
Emperor, 14 A.L.J. 263 = 17 Cr. L.J. 165 = 33 
Ind. Cas. 645. 

TUDKAL L, J. 


(42) Ss. 107, 145— Magistrate apprehending 
breach of the peace — Order to furnish sect 1 - 
rity— Order illegal. 

There being a dispute about the possession of 
a house between two sets of persons, proceedings 
were instituted un ler 8: 145 of tho Cvim, Pro. 
Code. t The Magistrate decided in favour of ono 
Bet, but apprehending a disturbance on the part 
of the other set, he ordered them to furnish 
Beourity : — 

Held that the order of the Magistrate was 
illegal and without jurisdiction, there being 
nothing'co justify tiie making of an ordor under 
one section in proceedings token under another 
Beotion. Eraser or v. Sri Deo, 14 A.L.J. 79* = 
17 Cr. L'J. 627 = 30 Ind. Caa. 495. 

WALSH, J. 


(«) S. 109 —Surety's immoveable properties 
to be taken into consideration in deciding as 
to their fitness. 

It is not correct to look only to moveable 
properties of the proposed sureties, and tho 
sufficiency of a surety has to be considered from 
a general view of his stability and the property 
which h f o holds. 

The immoveable properties belonging to the 
sureties should also bo taken into consideration 
in deciding as to the stability of their position. 
Pirna Chandra Chakravarty v. Empevor, 17 
Cr. L.J. 91 = 32 Ind. Cas. 682. 

'CHITTY and WALMSLEY, JJ. 

(45) Ss. 109, 110— Security for good behaviour 
under both sections , if legal. Re Koba Knraaran, 
16 Cr. L.J. 626 — 30 Ind. Oas. 450 = 38 M. 566, 
Note. See Final Part, 1915, Col. 67. 

(46) Ss. 109, 110 — Binding over under both 
sections— Legality. Re Rangasami Plllal, 38 
M. 555 = 16 Cr. L.J. 631 = 30 Ind. Cas. 456. 
See Final Part, 1916, Col. 67. 

(47) Ss. 109, 195, 439 — False statement before 
a judicial officer of one District making inquiry 
into tho sufficiency o£ security under 8. 109, 
Crim. Pro. Code, taken by a Magistrate of 
ano&hor district. See SANCTION TO FROSE- 
CUTE, No. 4, 52 P.W.R. 1916 (Cr.). 

(48) S. 110— Jurisdiction of Magistrate over 
persons residing outside his jurisdiction. 

Having regard to tho plain language ol 8. 110 
of the Code of Crimina\ Procedure it is clear 
that a Magistrate is given power to deal with 
porsons who have a general reputation as bad 
characters and who happen to be within hia 
jurisdiction, as there is nothing in the section 
bearing upon tbtf question of residence (a) A 
Emperor v. 'Munna, 14 A.L.J. 1074 = 17 Cr. 
L.J. 390 = 35 Ind. Cas. 822. 

■> WALSH, J, 

References (a) 36 M. 90, F.\ 27 0. 999, F* 

(42'/ 8. 110— Security for good behaviour — 
Judgment must contain discussion of evi- 
dence— Repute. 

Held , that the evidence that a oertain person 
is of bad oharacter is not sufficient to put a man 
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on security nuder S. 110 of the Grim. Pro. 
Oode, but there should be clear evidenoe on the 
record to show what eraotly he had been doing 
and how he had been living. 

Held, also that, where there is strong evi- 
dense of apparently respeotable pen on the 
reoord to show that a person has not in recent 
times lived a disreputable life and suoh evidenoe 
lias not been rebutted, seourity ynder S. 110 
ought not to be demanded from suoh a person. 
Muhammad Hussain v. The Grown, 30 P.L. 
R. 1916=17 Or. L J. 142 = 33 Ind. Oas. 318. 
Johnstone, j. 

(60) S' 110 —Revision— Magistrate on appeal 
writing a judgment of four lines . 

Where a Distriot Magistrate on appeal in a 
oase under 8. 110 of the Code of Criminal Pro- 
cedure wrote a judgment of four lines, without 
giving even an indication of the fact that be 
had weighed the evidence for and against the 
accused, held that there had nob been a proper 
trial of the case and that it should be re- tried. 
Sarwan v. Emperor, 14 A. L J. 279 = 17 Or. 
L.J. 167 = 33 Ind. Gas. 647. 

TUDBALL, j. 

(61) 8 . 110— Accused imprisoned lor failure to 
furnish security — Order under S . 1 10 whe- 
ther can be made against him— Order for 
security— Restrictions on sureties-r-Vali - 
dity. 

An order unfler 8. 110, Crim. tro. Coda, 
oannot be made against au accused person who 
has been imprisoned for failure to furniffli 
security under that section, until he has had 
time after his release either to retrieve his 
oharaoter or to show that he has no intention 
of doing so (a). 

An order for seourity should not be restricted 
to sureties who aro inhabitants of one village- 
Nga Po Hml v. King-Emperor, U.B.R. (1915), 
3rd Qr., 86 = 32 Ind. Gas. 677-17 Cr. L.J. 85. 
8AUNDER8, J.O.* 

References:— {a) 31 C. 783 ; 28 A. 306, R. 

(52) 8. 110— Security for good behaviour — 
Appeal — Magistrate to write a judgment. 

Ordinarily a Court of Criminal Appeal in a 
summary trial is not bouud to writ,.* a judgment, 
but an appeal from an order requiring a person 
to furnish security to be of good behaviour is 
distinguishable from an appeal against a con- 
viction in rospeot of an offence speoifloally 
oharged, A Distyot Magistrate should not 
dispose of an appeal against an order requiring 
a* person to furnish seourity otherwise than by 
a judgment showing on the faoe of it that he 
has applied his mind to a consideration of the 
evidenoe on the record, of the pleas raised by an 
appellant, both in the Court belotf and in his 
memorandum of appeal. Lai Behari v. 
Emperor, 14 A.L.J. 446 -3$ A. 893 = 17 Or* 
L.J. 8d9— 85 Ind. Gas. 485. 

PlGGOTT, J. 

(68) 8 . 1 10 — Previous. conviction, proof of , in 
cases of bad livelihood — Central Bureau 
register , evidentiary value of— Presidency 
Magistrate , special rule if any applicable 

6 Or, • 
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to— Locus penitenti n— Evidence of general 
repute. 

Presidency Magistrates are not absolved from 
the ordinary rules of evidenoe in taking proof 
of previous convictions. Whenever it is' 
required to prove a previous oonviotion against 
a man, whether it beJor the purpose of enhance- 
ment of punishment under S. 75, I.P.O., or in 
proceedings under Ohap. VIII of the Grim. 
Pro. Oode, such previous oonviotion muBt be 
proved striotly and in aooordanoe with law. 
Unless they are so proved, no Court, whether 
it be that of a Presidency Magistrate or n6t, 
can properly take suoh previous oonviotions 
into consideration ngainBt an Accused person - 

Before the Magistrate previous oonviotions 
of one ol the accused wero sought to be proved 
by two witnesses one of whom was a certified 
expert in finger prints atid who produoed a 
register from the Central Bureau containing 
the thumb impression of the accused and his 
descriptive roll and a list of his previous con- 
victions. The other witness was a clerk in the 
prison at Bombay who produced an extract 
from* the jail register showing previous convic- 
tions of a man who was certified therein to be 
the same man as the accused, and certified 
copies of previous oonviotions of the same man. 
This witness was asked by the Magistrate to 
examine the aooused and see if he bore the 
marks attributed to the oonviot in Bombay and 
he expressed his opinion that be did. 

Ileld— That previous convictions were not 
properly proved. «T 

Acoused persons should be given some 
chance of reforming their characters and they 
should not be proceeded against under S. 110, 
Crim. Pro. Code, soon after they have emerged 
from jail. ? 

Nature of ovidence sufficient to prove habi* • 
tual commission of offence discussed. The 
King-Emperor v. Sheikh Abdul, 20 C.W.N, 
726 = 17 Cr. L.J. 185 = 43 C. 1128 = 38 Ind. 
Oas. 825. 

Chitty and Walmsley, jj. 

(64) S. 110— Preventive sections— Arrest out- 
side Magistrate's jurisdiction. 

Where the aooused was clearly within the 
jurisdiction of the Magistrate wbeti he was 
arrested and when the Magistrate took proceed- 
ings under 8. 110, Crim. Pro. Code against 
him, the fact that the actual arrest was effected 
out* of the jurisdiction of such Magistrate would 
not render the proceedings invalid (a). King* 
Emperor v. Po Aung, 8 L.B.E. 378 = 17 Or, 
L.J. 319 = 35 Ind. Oas. 495. 

ParleTT, J. * • 

References’,— (a) 27 C. 993, dissented from; 

9 Bom. L,R. 244 ; 23M.L.J. 635, F. ; # 3 O.L.J. 
195, D, 

(89) 8. 110 —Magistrates having jurisdiction 
to make order under that section. 

S. 110 of the Code of Criminal Procedure* 
only permits of the particular Magistrates 
mentioned in the seotion dealing with suoh 
oases. Orders in suoh oases made by* other 
Magistrates are to be held invalid as having 
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been made without jurisdiction. Puran T. 
Emperor, 17 Or. L.J. 141-33 Ind. Oas. 817. 

RICHARDS, 0 J. 

(66) 110— Jurisdiction of Magistrate — 

41 Within the local limits. 1 * meaning of . King- 
Emperor T. Durga Halwal, 19 C.W.N. 1022 
am 16 Or. L.J. 618-30 Ind. Oas. 442-43 0. 163. 
Bee Final Part, 1916, Col. 68. 

(67) 8. 110 Security for good behaviour , 
period for— Security for good behaviour for 
two years, if leant— Magistrate, duty of. In re 

A. Bhakoor Salt, 16 Cr. L J. 614 — 30 Ind. Oas. 
43^. See Final Part. 1915, Ool 58. 

(68) 8. 110 —Duty of lower Courts in cases 
thereunder— Position of 3tgh Court . Mihar- 
ban Singh v. Emperor, 13 A L.J. 1016-16 
Or. L.J. 805-31 Ind. Oas. 821. Bee Final 
Part, 1915, Col. 68. 

(69) 8. 110 —Rule to be observed in* cases 
unier the section by Courts— Revision— Inter- 
ference by Htqh Court. Hakim Singh v Em- 
peror. 13 A. L.J 1055 = 16 Cr. L J. 810-31 
Ind. Oas. 826. See Final Part, 1915, Ool. 59. 

(60) S. 110. Bee Nos. 45, 46, supra and 72, 
infra. 

(61 1 S. HO (f)— Security for good behaviour— 
Evidence • 

Evidenoe, whioh was rejected as unreliable 
and insufficient to oonvict a person of toe 
charge of daooity, should not be treated as 
reliable evidenoe to show that such person was 
a dangerous and desperate oharaoter to be 
called upon to furnish seourity for good 
behavioQr. 

The faot that the aooused had been oonvioted 
by the Sessions Judge although he was after- 
wards acquitted on appeal by High Oourt oould 
not be made the basis of suoh order. Gulab 
Chand v. Emperor, 17 Cr. L J. 184 — 33 Ind. 
«Oas. 824. 

LINDS KY, J c. 

(62) 8s. 110. 107, 439 — Revision — Inter* 
ference by High Court on merits— Appeal— 
Judgment- Court, duty of— Practice. 

Per Walsh, J.— In questions arising under 

B. 110 and S« 107, the moment it is shown, 
pr’ima facie that there is something whioh the 
Courts below bavfr done either in excess of their 
powers, oi;by a too summary exercise of their 
powers, or by misapplying the rules of evidenoe 
or by not giving due effeot to the evidenoe for 
the defence, an application for revision should 
be admitted. 

The High Court will not generally interfare 
oxPthe merits except in very exceptional oases, 
because it is idle to Buggest that the High 
Oourt sitting with only the paper evidenoe be- 
fore it, • and provided the lower ''Court has 
addremdd itself to the right question and tried 
the ea«e according to law, should presume to 
differ on questions which are *jpurely questions 
of faot and questions depending on the demean- 
our of witnesses. 4 * 

« The High Court would be justified in inter- 
fering* in revision if it is shown that the 
lower Court, that is the seoond Court, in hear- 
ing the appeal has not taken the trouble to re- 
hear the oase in appeal. 
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The judgment of the lower appellate Court 
should show that it has really and not 
nominally gone through the record. “It if 
not a question of the length of the judgment 
but of its matter." It is not neoeBBary for the 
lower appellate Court to set out over again in 
detail all th6 points in the evidenoe and the 
reasons, provided that it is dear and the Oourt 
has shown by its judgment that it has taken 
the trouble to re-hear the oase. Gayanl Y. 
Emperor, 17 Or. L.J. 461-36 Ind. Cas. 141. 
Walsh, j. 

(63) 8s. 110, 117 (2), 256 — Persons agpinsi 
whom security proceedings are taken— 
Witnesses giving evidence against them— 
No right to recall them for further cross- 
examination. 

A person against whom proceedings under 
B> 110, Grim. Pro. Code, are taken, oannot, 
in pnrBuanoe of the provision of law contained 
in 8. 117 (2), invoke the aid of B. 256, and is, 
therefore, not entitled to ask the Coart to re- 
call witnesses who have given evidenoe against 
him, for further oross examination. Grown y. 
Ahmed Bakhih, 1 P.R. 1916 (Cr.)»32 Ind. 
Cas, 676-17 Cr. L.J. 84. 

BHADI Lal, J. 

Reference : — 36 0. 243, F. 

(64) Ss. 110 and 122 —Surety, rejection of— 
Judicial enquiry — Want of sufficient control 
over the accused not a good ground of rejec- 
tion. 

pThe question whether a particular person 
who is offered as a surety is or is not fit, within 
the meaning of 8. 122 of the Crim. Pro. Codo, 
must be decided by the Magistrate himself, 
upon evidence taken for the purpose; sureties 
offered should not be refused exoept after 
judicial enquiry (a). 

Rejection of sureties on the groand that they 
do not shor that they have sufficient control 
over the aooused is not valid in law (b) Rayan 
Khan v. Emperor, 24 C.L.J. 61-20 C.W.N. 
1133 = 43 C. 1024. 

Mookerjee and Sheepshanks jj. 
References:— (a) 3 C.L.J. 575; 10 C.W.N. 
1027 ; 42 0. 706 ; 87 , C. 91, F. lb) 37 0. 91 ; 16 
Bom. L.R. 108 — 15 Cr. L.J. 268, R. 

(65) 8s. 110, 167 — Proceedings under 8. 110 
—Power to remand accused to custody . 

Where proceedings are instituted under 
8. 110 of the Code of Criminal Procedure the 
Magistrate oannot remand an aooused person to 
custody. 

S. 167 of the Crim. Pro. Code applies to 
proceedings under Oh. XIV and not to those 
under S. 110. Re Subbaraya Ohetty, 39 M. 
928. 

TYABJI and PHILLIPS, JJ. 

(66) Ss. 110, f85, 488. 344, 197, 178, 199, 
566, 627, 628 and 626 -Power of Chief 
Court— transfer of case , when the Magis- 
trate has expressed himself tn strong lan- 
guage against petitioner in another connect- 
ed case— Proceedings under 8. 110 not a 
criminal case— Nor the person against whom 
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proceedings are pending is an accused per- 
son— Jurisdiction of the Chief Court to 
entertain application for transfer of case 
.under 8 . 110, Cri, Pro . Code. 

The petitioner was prooeeded against under 
S. HO, Grim. Pro. Code, in the Court of a 
Magistrate, to show cause why* the security 
should not be demanded from him. The Magis- 
trate had expressed his opinion in a very strong 
language against the petitioner id a connected 
oase. The petitioner applied under S. 626, 
Grim. Pro. Code, to get the case transferred to 
some other Court, The oase was referred to a 
Division Bench to decide the question whether 
proceedings under S. 110 of the Orim. Pro. 
Qode oan be transferred from one Court to 
another under 8- 626 of the Code (a). 

The referring Judge (Battigan, J.) was of 
Opinion that suoh proceedings cannot be trans- 
ferred and observed “ If this Court has juris- 
diction, 1 am satisfied that a transfer should be 
directed, as the Magistrate before whom the 
proceedings are being held has in another case 
expressed himself in rather strong language 
against the petitioners. 1 * Rehmant v. Crown, 
78 PiL.R. 1916. 

BATTIGAN, J. 

References 15 A. 365; 4 P,R. 1896 (Or.) ; 
42 P.R. 1905 = 64 P.W R. 1906 (Or.) ; 6 P.R. 
1911*30 P.W.R, 1911 (Or.); 26 M. 188 L; 2 C.L. 
J. 614; 34 A. 633 ; 25 B 179 ; 28 0. 709 ; 1 
P.R. 1913-42 PW.R. 1912 (Cn) ; 16 0. 781 
(787); 13 P.R? 1885 (Cr.J. R. 

(67) 112— Security for good behaviour — 
Magistrate refusing to accept sureties — 

m Irregularity— High Court— Jurisdiction* 

Where a person was bound over by the 
Magistrate under 8. 112 of the Code of Criminal 
Procedure, to be of good behaviour, and sureties 
were offered whom the Magistrate refused to 
aooept, whereupon suoh person asked the 
Bessions Judge to examine the record and it 
appeared also that, he had been bound over 
Without any such enquiry or record of evidence 
as is required by law, held , on reference by the 
Sessions Judge, that the High Court had 
Jurisdiction to deal with the entire question, 
and to set aside the oreftr of the Magistrate as 
the procedure adopted by him was in contra- 
vention of the provisions of law. Emperor v. 
Bukhdeo, 14 A.L.J. 216-17 Or. L.J. 157-33 
Ind. Cas. 637. 

PIGGOTT, J. 

(68) 8s. 114,«107, V. (4) — Warrant under 
8 . 114— Arrest— Bail— Refusal by Magis- 
trate— Illegality— No jurisdiction to refuse. 

A Magistrate has no jurisdiction to refuse 
bail to an aooused arrested under a warrant 
under B. 114, Orim. Pro. Codl. Falz Mahomed 
Wd. Bablsdll v. The Orown, 9 S.VR. 158-32 
Ind. Cas. 669 - 17 Cr. L.J. 77. 

• PRaTT, J.O. • 

References 81 M. 816 (F.B.), Bel. ; 86 M. 
474, JR. 

(69) 8, 117. See No. 41, supra . 

(70) B. 117 (9). Bee No, 68, supra, 

<71) S. 118, See No. 41, eupra t 


Orim. Pro. Qode— [Continue^* 

(72) 8s. 121, 110— Security for good beha- 
viour — Principal committing offence— Bond of 
sureties — Liability to forfeiture — Ltgalily. 
Grown Y. Boer 8Ingh, 10 P.R 19 J 6 (Cr.)-16 
Cr. L.J. 549-29 Ind. Cas. 891-21 P-L.R. 
1916.' See Final Part, 1916, Col. 64. 

(73) B. 122. Bee No. 64, supra . 

(74) 8s, 123, 997— Nature and object of im- 

prisonment under £. 129— Person already 
in prison convicted ogain and sentenced to 
a term of imprisonment— The two terms 
should run concurrently. • 

Imprisonment under S. 123, Crim. Pro. Code, 
on aooount of failure to furnish seourity for 
good behaviour is not a sentence of imprison- 
ment, within the meaning of 8. 397, Crim. Pro. 
Code. The object of detaining men in prison 
under 8. 123 is to control their conduct for a 
certain period. 

Where a person sentenced to imprisonment 
under 8- 123, Crim. Pjo. Code, is oonvioted of 
an offence and sentenced to a term of imprison- 
ment, this latter sentence should run concur- 
rently with the imprisonment under 8. 123, 
and not after the expiry of tho sentence of 
imprisonment under 8. 123. Markandar 

Qenda v. The King-Emperor, 1 Pat. L.J. 
212-17 Cr. L J. 628-36 Ind. Cas. 496. 
Chamikr, o.j. and Jwala Prasad, j. 

(75) 8. 123 (2). Bee No. 12, supra. 

(75 a) B. 133. Bee MAGISTRATE, JURISDIC- 
TION OP. 

(76) S. 133 — Letters Patent appeal— Order 
under Ch. X of Crim. Pro. Code— Not appeal- 
able. NisiAhkara Row Subbayya v. Poola 
Ramayya, (1916) M W.N. 240-16 Cr. L.J. 
849 = 28 Ind. Cas. 733-39 M. 537. Bee Final 
Part, 1915. Col. 65. 

(77) Ss. 133, 135 (6), 137 (1 )— Reasonably 
opportunity to show cause— Order if can be 
made on result of local inspection— Vague 
and indefinite order . 

A proceeding under 8. 133, Crim. Pro. Code, 
is in the first instance entiroly ex parte % and 
the report or the other infoynation whereupon 
the Magistrate has taken aotion before making 
the conditional order is no evidenoe*against the 
opposite party. It is consequently desirable 
that reasonable opportunity should be given to 
the opposite parly to show cause as contem- 
plated by S. 135, el. (6), and to adduoe evidence 
a! prescribed by B. 137 (1). , 

An order under S. 193oannot even by consent 
of parties be based upon., information gathered 
at a looalbnquiry. * • . 

When in a proceeding under S. 13Sf, institut- 
ed against a number of persons, ibis alleged 
that various finlawful obstructions have been 
oaused upon a publio way, it is essential that 
the order should state accurately, with regard 
to each person, the speoifio obstruction made 
by him, whioh he is required to remove, unless 
it is alleged that all the persoqp are jointly 
responsible for all the obstructions mqptioned* 
Ralmohan Karmakar v. Ring-Emperor, 20 
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O.W.N. 1171-17 Or. L.J, 409 - 86 Ind. Cm. 

nan 

MOOKERJEE and SHEEPBHANKB, JJ. 

Reference:— 11 O.L J. 114, F . 

(78) S. 195 (6). See No. 77, supra. 

(79) S. 197 (1). See No. 77, supra. 

(80) 8. 144 —Magistrate* whether can give 
possession of property to Village Munsif — 
Jurisdiction. 

A Magistrate has no power under S. 144 of the 
Code of Criminal Procedure, to direct a Village 
Munsif to bo in possession of the property. 
Ba£anathl Serval u. Yelayee, 3 L.W. 498 = 
(1916) 2 M.W.N. 88-17 Cr. L.J. 190-33 Ind. 
Gas. 830. 

8ESHAGIRI AlYAR, J. 

Reference 12 C.W.N. 1044, F. 

(81) 8. 144— Successive orders , propriety of 
— Revision by High Court of order under 
section after expiration of two months , 

A Magistrate should not by successive orders 
under S. 144, Crim. P.o. Code, extend the 
period of two months prescribed by cl. (5) of 
the section (a). 

Case in which the High Court set aside an 
order under 8. 144, Crim. Pro. Code, after the 
expiration of two months from the date of the 
order. BlshesBUT Chuckerbutty v. The Em- 
peror, *20 C.W.N, 758 = 24 C.L.J. 272=17 Cr. 
L.J. 200 = 34 Ind. Cas. 312. 

CHITTYand WALMSLEY, JJ. 

Reference : — (a) 11 C.W.N. 79, Z2. 

(82) S. 144 — Object of— Evasion of the law — 

Arbitrary and successive renewals of order under 
the section— High Court's power to revise — 
Charter Act , S . 15. Govinda Chetti v. 

Peruraal Chetti, 25 M.L.J. 370—14 Cr. L J. 
589-21 Ind. Cas. 381 = 38 M. 489 = 16 Cr. L. 
J. 629 — 30 Ind. Cas. 453. Ssa Final Part, 1913, 
Col. 68. 

* (83) S. 144. See No. 115, infra. 

(84) Ss . 144, 195, 476- Penal Code , 8. 188 
— Prohi btttcn order under 8. 144, Crim. 
Pro. Code , passed without any evidence — 
Prosecution for disobedience of order not 
properly passed— Cognzance of case under 
8 . 188 by the lame Magistrate who passed 
the ord*tr disobeyed. 

A servant of the first party filed a petition 
before tho Sub- divisional Magistrate complain- 
ing that the second party were about to 
construct a drain and if the first party opposed 
them there was a likelihood of a breach of the 
peade, whereupon the Magistrate without tak- 
ing any evidence issued an injunction under 
Bi 144, Crim. Pro. C against tjhe seoond 
party. Qn the nckt day, on the complaint of 
the seme \nan, the Magistrate summoned the 
second pasty under S. 188, 1.P.C. Subsequently 
he transferred the case to a Magistrate with 
seoond class powers and again withdrew it from 
his file and sent it to the Additional District 
Magistrate. 

Held— That the proceedings were wholly 
irregular. t 

That,, the order under 8. 144, Crim. Pro. 
Oode, should iiover b&vs been made* 
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That in summoning the seoond party under 
S. 188, I.P.O., the Sub-divisional Magistrate' 
was taking cognizance of the offence under 
S. 188, I.P.O., which he had no power todo. 
Either action by the Magistrate under B. 476*, 
Orim. Pro. Code, or an applioation for sanotiour 
under S. 195,' Crim. Pro. Code, was necessary# 

The High Oourt quashed the proceedings' 
under S. 168, I.P.O.t and also set aside the 
order under 8. 144, Crim. Pro, Code, whioh 
was the foundation of those prooeedings, 
although that order had expired. Chandra 
Santa Kanjllal v King- Emperor, 20 O.W.N* 
981-17 Cr. L.J. 464 = 36 Ind. Oas. 144. 
CHITTY and WALMSLEY, JJ. 

(85) 8 . 145— Order made without regard to 
provisions of the section and without record * 
ing evidence — Ultra vireB and void. 

In this case the Magistrate in acting under 1 
the provisions conferred on him by 8. 145 of 
the Code of Criminal Procedure, made no order 
in writing stating the grounds of his being 
satisfied that a dispute likely to cause a breach 
of the peaoe existed concerning the property in 
dispute and requiring the parties concerned in 
such dispute to attend bis Court and to put in 
written statements of their reepeotive claims as 
rospeots the facts of aotual possession of such 
property. The Magistrate further omitted to 
make th” order required by sub-8. (1) of 8. 145 t 
and no copy of the order was served upon any 
of the partiefi, nor was a written copy published 
as required by sub-B. (3) of the section. When 
thu petitioners appeared in the Magistrate’s 
Court they made an application to him to 
Bummon four witnesses for them and to take 
their evidence ; tho neoessary summonses were 
issued, but the evidence of the witnesses was 
not takeD by the Magistrate at all. 

Held, that the Magistrate had wholly dis- 
regarded the positive provisions of 8 145, and 
that the ortfer of the Magistrate under the 
section was ultra vires and must be set aside, 
Tara Chand v. Behari Lai, 22 P.R. 1916 (Cr.), 
-36 Ind. Cas. 868. 

Shah Din, J. 

References 68 P.L.R. 1914 ; 4 P.R. 1916 
(Or ), R. 

(86) 8. UB—IHipute as to immoveable pro- 
perty — Preliminary order passed anA 
written statements filed— Breach of the 
peace found unlikely - MagistratSj if can 
drop proceedings— Jurisdiction. 

The Court hasSjurisdiotion to decline to pro- 
ceed with an inquiry under S. 145 of thfi 
Crim. Pro. Code whenever it is shown to its 
satisfaction that tho dispute whioh was likely 
to cause a breach of tho peaoe no longer exists 
and that the whole danger has disappeared (a)* 

Where in pursuance of a preliminary ordei 
passed by a Magistrate under 8. 145, Orim. 
Pio. Code, the prrties filed written state- 
ments of their respective claims and subsequent- 
ly the Magistrate became satisfied that them 
was no further apprehension of danger to the. 
public peace. 

Held that the Magistrate was not bound to 
continue the proceedings. 
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, Tbe provision in ol, (7) of (he Beotion is 
Intended (okeep alive the jurisdiction of - the 
.Magistrate where the danger to the peAoe still 
exists in spite of the death of any party to the 
'proceedings. Kamnl annual y. Yavu Rowthev, 
4 L.W. 67-17 Cr. L.J. 128 = 53 Ind. Cas. 814. 

AYLINO and NAPIER, JJ. 

Reference:— (a) 80 C. 112 (116), Appr . 

(87) 8 . 146 — Determination of possession- 
Order under 0 ■ XXI, r. 96, Civ. Pro. Code 
—Effect on Magisterial enquiry . 

The actual possession of the lands in dispute 
is t(ie only subject of enquiry under 8. 145, 
Crim. Pro. Code. An order for delivery of 
symbolical possession under O. XXI, r. 96, Civ. 
Pro. Code, has no bearing upon the magisterial 
enquiry. Ratnallngam Filial y. Raja of 
Aamnad, 16 Or. L.J. 736-31 Ind. Oas. 176. 
AYLINO, J. 

(88) 8 . 145 — Joint title to land, effect of, on 
the applicability of the section. 

The mero fact that there may be a joint title 
4o the land would not prevent the application of 
fi. 145, Crim. Pro. Code. Bujnath Marwari y. 
W. S. Street. 20 C.W.N. 618 = 17 Cr. L.J, 251 
'—34 Ind. Cas 971. 

CHITTY and WALMSLKY, JJ. 

Reference : — 17 C.W.N, 944, F. 

(89) S . 145 — Order under section contrary to 
decree of Civil Court . 

The petitions, the second party to the pro- 
-needing under S. 145, Crim. Pro. (lode, obtained 
a deorefe against one of the first party Aid 
another person who were entitled to an 
undivided one-fourth share in tbe property in 
dispute. This share waB Bold in execution of 
the decree and purchased by the decree- holders, 
the petitioners, who obtained dolivery of posses- 
sion through the Court. The Magistrate finding 
that the petitioners were never in aotual posses- 
sion of the property and the crop Was grown by 
the first party mad* an order in favour of the 
latter. 

Held — That the order was liable to be set 
aside. Atul Hazrah v Uma CbaranChongdai*. 
20 C.W.N. 796-23 O.L.J. 655 = 17 Cr. L.J. 
182 = 93 Ind. Cas. 822. 

CHITTY and WALMSLEY, JJ. 

(BO) 8. lib— Joint possession of property in 
dispute— Magistrate, Jurisdiction of. 

Where in a dispute regarding possession of 
Immoveable property the Magistrate fouqd both 
parties to the dispute to be in joint possession 
•of the said immoveable property, he oannot 
issue an order under 8. *146 of the Code of 
Criminal Procedure, prohibiting any of the 
, parties from disturbing the possession ol tho 
Other till evioted in due odume of law. (a), 
Yeerabhadra Filial y. Shunmogam Filial, 
17 Cr. L.J. 76-32 Ind. Oas. 668. 

. " SRINIVASA AlYANGAIft, J. • 

References:— (a) 4 C.W.N. 496 ; 26 Ind; Oas. 
644 ; 16 Or. L.J. 62 ; 2 L.W. 107, F; . 

(91) 8. 146 — Object of . 

• Orders under B. 146 of the Code of Criminal 
Procedure should not be lightly disturbed. 
They are made for the purpose of keeping the 
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peace pending the parties’ legitimate appeal to 
the proper oivil tribunal. In re Llogavaja 
Mliro, 17 Cr. L.J. 143-33 Ind. Oas. 319. 
Codtts Trottbb, j. 

(92) 8. 145— Revision— High Court , interfer- 
ence by. 

The High Court* will interfere in only very 
exceptional oases with orders made under 
8. 145, Crim. Pro. Code. Hardeo Singh y. 
Ram Oharlter Singh, 17 Cr. L.J. 266-34 
Ind. Oas. 1006. 

BOB and JWALA PRASAD, JJ. • 

(93) 8. 145— Scope of — Actual physical posses- 
sion, consideration of — Possession, nature of, 
irrelevant — Written statement— Jurisdiction. 
Narayana Asari v. Kandasaml Asari, 16 Cr. 
L J. 525-29 Iud. Oas. 541 = 3 L.W. 164. Bee 
Final Part, 1915, Col. 6& 

(94) 8. 145 -Notice issued— Subsequent dis- 
missal of petition without enquiry — Legality , 
Yelayuda Kone y. Narayana Kone, 2 L.W. 
1208 = 16 Cr. L.J. 789M1 Ind. Cas. 645. Bee 
Final Part, 1915, Col. 70. 

(6«-a) 8. 145, scops and applicability of— 
11 Parties concerned in such dispute ” mean- 
ing of — Manager or agent, if has sufficient 
possession— Servant, nature of possession of 
—Older under the S . 145, Crim. Pio. Code, 
if can be made against servants of land- 
lords. 

The words 1 parties concerned in such dis- 
pute.* occurring in 8. 145 of the Crim. Pro. 
Code include persons who are interested in or 
claim a right to the property in dispute (a). 

A servant of a landlord oannot be treated as 
in aotual possession either in his own right or 
on behalf of another and the possession in suoh 
a case is with, the person who pays him his 
wages, and consequently B. 145 of tbe Code 
can have no application to suoh servants in tho , 
absence of their masters. 

An order passed under 8. 145 against servants 
without their master being on the record is one 
made without jurisdiction and is liable to be 
set aside in revision by the High Court (6). 
Nagojl Row v. Subbarayulu Natdu, 5 L.W. 
118-86 Ind. Cas. 676. 

BPBNOBR J 

References : -- (a) 21 C. 29 ; 18 M. *51, F. (6) 6 
C.L.B. 193; 310. 48, R. 

(94-b) 8. 146 — Dispute relating to land— 

• Breach of the peace, likelihood of — State- 
ment of grounds of belief, sufficiency of — 
Possession on the date of the preliminary 
order, flndng as to— Question of jurisdiction 
—Order of Magistrate under the fiction— 
High Court's powers of interference* under 
8. 107 of the Government of India Act— 
Remedy'by suit, open— Revisional jurisdic- 
tion taken away by 8 • 435 (3)— How 
affects High Court’s power to set aside order 
— Practice. # 

In the case of proceedings under 8. 146 of the 
Crim. Pro. Code, if the Polioe report shows that 
there is a dispute relating to laud flkely to lead 
to a breach of the peaoe and the Magistrate 
believes it and issups the preliminary order 
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bMiog bis information on such report only, he 
acquires sufficient jurisdiction to aot under the 
section and it ia not tieoesBary for him to set j 
out any further reasons for his being satisfied 
&b to the existence of such a dispute. His j 
order under the section is final and the High I 
Court will not scrutinise the said reasons (a). 

Where the dispute between the parties was j 
as to possession of the land in question on the 
date of the preliminary order and the Magis- t 
trate has recorded a finding in general teims ! 
that possession was with one of the contesting < 
parties, it follows that the possession so found J 
refers to the date of the said preliminary order j 
and the Magistrate’s proceedings cannot be j 
challenged for an error of jurisdiction on that j 
ground. 

An order under the section passed by a ! 
competent Migistrate should not be lightly | 
inttriered with by the High Court as its 
object is to preserve peace and as such orders ! 
are exempted from tbe n revisional jurisdiction j 
of the High Court by 8. 435 (3j of the Code j 
and as the aggrieved party has his remedy by ' 
civil suit. Krlshnappa Naidu v. Alamelu I 
Animal. 5 LW. 165 = 36 Ind, Cas. 855. ! 

Krishnan, j. | 

Reference :— (a) 33 C. 352, F. I 

(95) S. 145— Order of Magistrate — High | 
Court’s power of interference. Bee High 1 
Court, Jurisdiction of, No. i, l Pat. L.J. 
336 <S.B ). 

(96) 8 145— Possessory order under 8. 145. 
Grim. Pro. Code, in favour of accused — Crops 
sown and out down by accused — Theft. Bee 
Penal code, No. 142, 17 Cr. L.J. 76. 

(97) S. 145— Theft of crops— Order directing 
Complainant to be put in possession, whether 
sufficient— Effect of order. See PENAL CODE, 

. No. 143, 17 Or. L.J. 81. 

(98) S. 145 Bee No. 42, supra. 

(99) 8, 145 (4 )— Failure to take evidence — 
Passing of final order on the evidence of 
person not witness of either party — Illegal- 
ity-Requirements of 8 145 (4). 

In proceedings under 8. 145, Crim. Pro. 
Code, a Magistrate, after rocordmg the state- 
ments of each party, examined a person who 
was not called aB a witness by either party, 
without questioning the parties as to whether 
they wanted to adduce evidence, and passed a 
final order against the petitioners. 

Held, that the enquiry was of a summary 
character and that the order w»b bad in law. 

S. 145 (4) n quire- an examination of the 
witnesses of the {far ties and this requirement is 
not pifctiSfied by the examination of a person 
who is nctf, a witness of either of them. Fateh 
fiber Khan v. The Crown, 4 P.R, 1916 (Or,) = 
93P.W.R. 1916 (Cr.)-17 Cr. L.J. 129 = 33 
Ind. Cas. 306. 

Bhadi Lad, j. 

Reference 80.W.N. 719, R. 

(1001 8 . £45 (4)- Magistrate's refusal to exa - 
mli* witnesses— Declining jurisdiction ■ 
rregularuy— Revision . 
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When the mind of the Magistrate is not 
applied to finding as to who was in possession 
on the date of the preliminary order, the pro* 
ceedmgs must be taken to have been passed 
without jurisdiction (a). 

Failure to « receive the evidence tendered in 
proceedings urider B. 145, Crim. Pro. Oode t 
would amount to the deolining of jurisdiction 
by. the Magistrate ( b ). 

Per Se&hagiri Aiyar t J.— The two grounds 
which justify proceedings under 8. 145 arc 
apprehension of a breaoh of the peace and a 
threat to disturb peaoeful possession. Any 
violation of the law which deprives the party 
from placing the materials to enable the Magis- 
trate to arrive at a conclusion on thefie two 
vital points, must be regarded as affecting 
jurisdiction. 

The High Court has jurisdiction to oonBidet 
the proceedings of the Magistrate where it is 
satisfied he has acted illegally or has committed 
seriouB irregularities in the procedure MatU- 
danayakara Filial v. Mohammad Rowthen,. 
17 Cr. L.J. 217 = 34 Ind. Cas. 329. 

8ESHAGIRI AIYAR, J. 

References (a» 27 Ind. Cas. 911 = 16 Cr. L. 
J. 239, F. (0) 29 M. 661 = 16 M.L.J. 419=1 M. 

L. T. 405 = 5 Cr. L J. 91; 17 Ind. Oas. 65 = 36 

M. 275 = 23 M.L.J. 499=12 M.L.T.439 = (1912) 
M.W N\ 1164-13 Cr. LJ 753; 24 Ind. Cas. 
597 = 26 M.L.J. 208 = <1914)M. W.N.352 = 16 Cr. 
L.J. 609 = 16C. 513 = 24 A 315 = A.W.N. (1902) 
74 ; 34 C. 840 = 6 Cr. L.J. 452, R, 

jlOU S. 145 (4) (1)— Addition of parties — 
Wrongful and forcible dispossession— Dig- 
ging tank with sanction of Municipality- 
Party if must have had notice of tho 
proceeding to be concerned in the dispute. 

Where, in a proceeding under S. 146, Cr»tQ. 
Pro, Code, it appeared that one of the parties, 
within two jnonths from the commencement 
of the proceeding, obtained sanation from the 
Municipality and proceeded to d«ga tank on the 
laod in dispute to the exolusion of another 
party wbo was then found to be in possession : 

Held — That it was foroible and wrongful dis- 
possession within thj meaning of sub-8. 4, 
cl. (1) of 8. 145. 

Held further— That under the Full Benoh 
Ruling in 30 0. 155 = 6 O.W.N. 737, a party 
may be added provided he was concerned ori- 
ginally in the dispute which was the foundation 
of the proceeding, and thtre is no necessity lot 
a fresh proceeding. Further if a party is added 
before the inquiry begins, there is no irregtt 
larity. 

That whether or not there was then an 
apprehension of a breaoh of the peace ia *■ 
matter eminently for the exeroise of the Magis- 
trate's discretion. 

For a person to be oonoerned in a dispute 
relating to iand 9 *it is not neoesa&ry to be 
aotually present near the land or to have had 
not : ce of the proceeding when started. Man- 
rootha Nath Chat ter Jee ▼. Oanga Gir 
Oossaln, 20 O.W.N. 978 = 17 Or. L.J. 449- 8* 
Ind. Cast 129- 

OHITTY and WALM6LEY, JJ. 
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(102) 8 146 (7)— 8eope of— Charter Act (34 

and 25 74cf., c. 104), 8. 15— Revision peti- 
tion under the Charter Act— Death oj peti- 
tioner pending revision— Abatement of pro- 
ceedings— Legal representative , if can be 
bnught on record to prosecute • the revision 
—Power of High Court to deal euo motu — 
Formalities of jurisdiction , compliance with 
— P tactics. • 

B. 145. ol. 7 of the Code of Criminal Proce- 
dure, regulates only proceedings under the said 
section and its provisions can have no appli- 
cation to revisional proceedings under the 
Oharter Act. 

Where the petitioner against whom an order 
under S. 145 had been made preferred a revision 
petition to the High Court and pending disposal 
of the same, died, the proceedings abate and a 
petition by his son to be brought on the reoord 
in order to prosecute the revision does not lie. 

The High Court will not of its own motion 
interfere in revision when all the formalities 
necessary to give jurisdiction to the Magistrate 
have been complied with(a). Allurl 8ubbara]u 
y. Allurl Ramabhadra Raju, 4 L.W. 440-17 
Or. L.J. 389 = 35 lnd Cas. bill. 

Oldfield and Krishnan, jj. 

Reference : — (a) 36 M. ‘276, R, 

(103) Ss. 145 and 107 — Proceedings if can be 
had after order under 8. 107, Crim. Pto. 
Code— Jurisdiction of Magistrate. 

There would bo no want ot jynsdiotion on 
the part of a Magistrate to ooniinua nro- 
oeeding under 8. 145, Orim. Pro. Code, alter 
having made an order under S. 107. Cnm. 
Pro. Code. Naslruddin Sarkar v. Gofurud- 
dln Mahomed. 210.W.N. 160. 

CH1TTY and WALM8LEY, JJ. 

(104) Ss. 145, 146 — Attachment of the pro- 
perty m dispute— Civil adjudication as to 
the lights of some of the panies^Wiihdrawal 
of attachment fry Magistrate — Practice — 
Mesne profits . award of, by Magistrate . 

It is not necessary that there should bo a 
decree in favour of all the parties to enable the 
Magistrate to withdraw an attachment made 
under 8. 146 of the Orifii. Pro. Code.s and if 
there is an adjudication by a •Civil Court- in 
favour of at me at least of the parties, that is 
sufficient for the purpose of enabling the Magis- 
trate to walk out of the property (a). 

Whore the award of mesne profits involves 
nice questions of res judicata, the Magistrate 
should leave the matter to be decided by the 
" Civil Court. Yittobah Raq y. Naraalnga Rao, 
4L.W. 55-20 M.LT. 247-(l9l6) 2 M.W.N. 
173-17 Or. L.J. 331-35 lnd. Cae. 507. 
SESHAGIRI AlYAR, J. • 

Reference : — (a) 17 M.L.T. 892f F. 

.(105) Ss. 145 and 146— 4 Mac Ament of math 
and cattle found therein— Legality* • 

In a proceeding under 8. 145 of the Code of 
Criminal Procedure, 1898, in respeot of aogrtain 
village and the math or asthal situate therein, 
the Magistrate, aotiog under ol. (4), attached 
tbs*ubjeot- matter in dispute, vis., Abo village 
and the math , and direoted the Sab-Inspeotor 


Grim. Pro. Code— {Continued), 

of Police to take obarge of them* The Bub* 
Inspector accordingly attached the property 
including certain cattle that were found by him 
in the math at the time of attachment. The 
Magistrate eventually direoted the attachment 
of the village and the math under 8. 146 until 
the rights of the parties should be determined 
by a competent Court. 

Held, that the Polioe Bub-Inspector acted 
legally in taking oharge of and attaching the 
cattle found in the math at the time of attach- 
ing the math under orders of the Magistrate 
under 8. 146 of the Orim. Pro. Code (a). 

Per * Jwala Prasad , J.— “No doubt, under 
8. 145 or 146 of tho Crim. Pro. Code, moveable 
property suoh as cattle cannot be attached. 
But in this case the Magistrate ordered the 
attachment of the matlu whioh is immoveable 
property. The Bub-Inspector attaching the 
math , took obarge of the cattle as they were 
found in the math . The Bub-Inspector of 
course, was not only entitled but wan bound to 
take charge of everything that waB within the 
math including the cattle. After attachment 
no party had a right to enter into the math or 
to take possession of the property moveable or 
immoveable appertaining to and found within 
the maih ” Mahant Bharat Das v. Ram 
Charllar Das, 1 Pat. L.J. 356. 

ROE and JWALA PRASAD. JJ. 

References (a) ll lnd. Cas. 318, F. ; 30 C. 
110, D. 

(106) 8s. 145 to 147 — Temple, dispute as to 
possession and management— Whether a 
disvute]as to ' use of lana * within 8s. 145 or 
147. 

With reference to disputes regarding the right 
of the manag^nent of the Lemple and the per- 
formance of puia therein, 8. 147, Crim. Pro, 
Code does nob apply. That section deals sim- 
ply with disputes regarding “the use of an f 
laud or water. ** The words “ land or water** 
are used in their ordinary signifioanoe without 
the extended meaning assigned to them as used 
in S. 145 of the Code of Criminal Procedure, by 
ol. 2 oi that scotiou. 

The words “ use of any land or water** will 
not cover a right to perform puja in a temple ; 
nor would they cover the right of management 
ol the temple itself (a). 

A dispute as to the management of the temple 
may be dealt with under 8. 146 of the Code of 
(Sriminal Procedure. 

If only the right to perform puja to a parti- 
cular idol in the temple were in dispute, the 
matter rrygbt be differgfit. 

A “ temple ” is a “ builaing,” ^fitbin the 
meaning of ol. 2 of 8. 145 of tbe Code of 
Criminal Proqpdure. Palanlyandl’Pandafam 
y. Patanlappa Thevan, 17 Or. L. J. 235-34 
lnd. Cas. 651. , 

Titling, j, 

References : — (a) 6 lnd. Cas. 182 - 14 O.W.M. 
611-11 Or L.J. 392-12 O.L.J. 32-87 O. 678 f 
JV, 11 M. 323-2 Weir 117-29 M. 237-4 Or. 

L. J; 58 ; 35 lnd. Cas. 999 -16 M.L.Tt 427-27 

M. L.J. 587-15 Cr. L.J. 671. D. 
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(107) Ss. 146, 147— Scope of right to collect 
tolas, dispute aa to. 

A depute as regards a right to oolleot tolas 
(small perquisites) from a hat on one day every 
year, is one concerning the right of use of any 
land within the meaning of S. 147 of the Code 
of Criminal Procedure (a). 

The words used m S. 147 are of wider and 
more general application than those in S. 145 
of the Code. Sarat v. Mobarak, 24 O.L.J. 
437. 

8ANDERSON, C.J., and SMITHER, J. 

Reference 23 0. 65, R. 

(108) Ch . XII, 8s. 145, 147 and S. 435— 
Revisional powers of High Courts Juris- 
diction— Sesstons Judge calling for a pro- 
ceeding before an inferior Court— Discre- 
tion. 

A Magistrate, after taking proceedings tinder 
Ch. XII, Crim. Pro. Code, subsequently 
passed an order in whioh he directed, either 
under S. 145 or S. 147, of that Code, that an 
order be sent to tho police directing them to 
deliver possession of a house to the complain- 
ant and to instruct the accused not to interfere 
with his possession till they got a deorce from a 
Court iu their favour. The Sessions Judge tent 
for these proceedings and referred them to the 
High Court. 

Held (1) that it waB optional with the 
Sessions Judge to send for Any proceedings before 
an inferior Criminal Court and, guided by 
S. 435 of the Crim- Pro Code, he, under the 
special circumstances of the case, would have 
exercised a wise discretion by not calling for it ; 
(2) that the order of the Magistrate directing 
delivery of possession was without jurisdiction. 
Bheorani v. Balj Nath, 14 A.L.J. 146 = 17 Cr. 
LJ. 145 = 33 Ind. Cas. 625. 

. Knox, j. 

r (109) 8s. 145, 148, 439, proceedings under — 
Discretion of Magistrate — High Court , revi- 
sional power of — Government of India Act 
(1915), 8- 107 -Costs. 

Section 148/3 of the Grim. Pro. Code, clearly 
contemplates that a Magistrate shall direct 
payment only of . such costs as have been 
aotually inourred. So before making an order 
as to paymeTit of oosta it is necessary and pro- 
per that the Magistrate should hold an enquiry 
aB to what expenditure in costs were aotually 
incurred. 

But where proceedings of the Magistrate 
undegr B. 145, Crim. Pro. Code, are not void 
for want of jurisdiction the proceedings in 
regard to costs fall qlearly under Oh. XII 
of the Crim, Pro. Code and are, therefore, 
not open to revision, either under 8. 107 of the 
Government of India Aot of 1916 or under 
B. 489 of the Crim. Pro, Code (a>. Nemdharl 
filngh v. Bam T&hal Ral, 17 Or. L.J. 348 = 35 
Ind. Gas. 524. 

ROE and Jwala Prahad, jj. 

' References:— {a) 9 C.W.N. 887 = 1 O.L.J. 331 
m2 Or. LJ. 408, F. 

. (110) $ 0 . Wit 16 6— Disputed land under 
water rendering act of .possession by either 


Orlm. Pro. Oode— (Continued). 

party impossible— Order in favour of one 
party on the ground of his possession in the 
previous year— Substitution by High Court 
of order under 8. 146 for order under 
8. 145. 

Where in a proceeding under S. 145, Grim. 
Pro. Code, the Magistrate made the final order 
in favour of one party, finding that, as there 
could not be f buy act of peaceful possession 
Within two months of the date of the proceeding 
owiDg to the land being under water, the pos- 
session of the ourrent year was to be presumed 
m favour of the man who was in possession 
during the previous years ; 

Held— That ibe order was in direot contra- 
vention of S. 145, cl. (4), and the Magistrate 
should have passed an order under 8. 146, 
Crim. Pro. Code. 

The High Court substituted an order under 
8. 146, Crim. Pro. Code, for the order under 
S. 145, made by the Magistrate. Satyendra 
Nath Banerjee v. Krlihnadhan Adhlkary, 
20 C.W.N. 1014. 

CHITTY and WALM8LEY, JJ. 

(111) Ss. 145, 439 — Revision — Criminal cases 
— Failure to observe prescribed procedure. 
Mussammat Budh&n v. Ram Rakha Mai, 169 
P.L R. 1915 = 32 F.W.R. 1915 (Or.) = l6 Cr. L. 
J. 628 = 30 Ind. Cas. 462. See Final Part, 

1915, Cel. 72. 

(112) Ss. 145, 522 — Whether Magistrate 
competent to place one in possession by ousting 
another— Order illegal . Tulahl Ram v, Abrar 
Ahmad. 13 A.L.J. 932 = 16 Cr. L. J. 7l4 = 30 
Ind. Cas. 1002 = 37 A. 654. See Final Part, 

1916, Col. 73. 

(113) 8. 146. Seo Nos. 104, 105, 106. supra. 

(114) 8. 147. See Nos. 106, 107, 108, supra , 

(115) Ss. 147, 144, 428, 439 —Nature of pro- 
ceedings under Ch. XII of the Crim . Pro. 
Code — Interference in revision — High 
Court's power to call for a finding or for 
additional evidence— Public street— Juris- 
diction of Magistrate to pass orders under 
8. 147, Crim. Pro. Code — Sentimental 
caste objections whether to be countenanced 
by Magistrates— Powers of High Court 
under Charter Act— How to be construed. 

Per Philltps, J.— Proceedings under Ch. XII, 
Crim. Pro. Code, are of a special nature and are 
suoh that the Magistracy may well be allowed 
greater liberty in carrying out those provisions 
than they are allowed in trying ordinary crime, 
The provisions of the ohapter are concerned 
with disputes relating to immoveable property 
which are likely to cause a breach of the peace, 
and give Magistrates power to deal with matters 
of a quosi-oivil nature, because upon the Magis* 
traoy and Police is thrown the burden of 
maintaining the publio peace. In this view it 
is undesirable that tfaoh orders should be inter- 
fered with iu revision, unless they are made 
withqpt jurisdiction or are obviously unreason- 
able or unjust (a). 

8. 439, Grim. Pro. Code, does not givs the 
High Const power to oall for a finding tfhen 
exercising its powers of revision, although H 
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does give power to oall for additional evidenoe 
upon wbioh the High Oourt oan itself oome to 
a conclusion. An order of the High Court, 
based solely upon the finding submitted by the 
lower Court, is not correct. The additional 
evidenoe must be weighed by the Oourt of 
Revision and its decision based hpon a consi- 
deration thereof. 

The powers of the High Court under the 
Charter Aot should not be construed in a limited 
manner. 

There is nothing in the language of 8. 147, 
Crim. Pro. Code, whioh necessarily debars a 
Magistrate from passing an order with reference 
to a public street. 

Per Sadasiva Aiyar , J. —Sentimental caste 
objections should not be countenanced by Magis- 
trates acting under 8. 147 of the Crim. Fro. 
Code, though of course they can, in emergent 
eases, pass temporary orders , under 8. 144 (even 
if such orders enoourage oaste bigotry) when 
the preservation of the publio peace is required. 
Even in such oases, the temporary nature of 
the order oannot be attempted to be obaDged 
by oontinued renewals (6). 

Under 8. 15 of the Charter Aot, the High 
Oourt*s power of revision oan be exercised to 
the like extent (at least) to which the powers of 
revision oan be exeroieed in a oase coming 
under 3. 439, Grim. Pro. Code. 8. &39 gives 
the High Court power to exercise ^11 the powers 
of a Court of. Appeal under 8. 4 28. S. 428 
allows, fresh evidenoe to be Taken by the 
appellate Court or by a Magistrate under'the 
orders of the appellate Court, but the appellate 
‘Court has to come to its own conclusion upon 
the evidenoe so taken, and there is no provision 
in 8. 428 allowing the appellate Court to accept 
the finding of the Magistrate oome to on suoh 
evidenoe. 

The Magistrate has jurisdiction,under 8. 147, 
Grim- Pro. Code, to pass orders even against the 
right of passage through a publio street. But 
he ought not to pass suob a prohibitory order 
unless it iB clearly proved that there is a right 
by custom or by grant or by a Statute in one 
seotion of the publio to prevent another section 
of the publio from using the ppblio street on 
particular occasions or for particular purposes, 
when suoh use is ordinarily and prima facie 
lawful (c). Sudalalrauthu Chettlar v. Enan 
Bamban, 16 Or. L J. 767-31 Ind. Cas. 367. 
SADASIVA AIYAR and PHILLIPS, JJ. 

References:—* \a) 86 M. 275*17 Ind. Cas. 6* 
• 12 M-L.T. 439-23 M.L.J. 499-(1912) M.W. 

N. 1154-18 Or. L.J. 759, F. (b) 38 M. 489 
-16 Or. L.J. 629 - 30 Ind. Cas 463, F. (c) 6 
M.L.J. 193; 7 M. 49-2 Wait 115 ; 6 M. 233 
—2 Weir 77 ; 80 M. 185-9 Boiq. L.R.663-5 

O. L.J. 566-17 M.L.J. 240-4 A.L J. 833-11 
CIW.N. 685-2 M L T. 204-30 l.A. 93 ; 26 
M. 554-1 Weir 260- 13 M.L.J. 171 ; 28Ihd. 
Gas. 730-16 M L.T. 230- (1914) M W.N. 894 
-16 Or. L.J. 862-26 M.L.J. 239, F. • 

(116) 88. 147. 148— Right of way , dispute as 
to— Local enquiry , report on— Statements 
of parties, order on— Jurisdiction. 

6 Or. 
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In this oase the Deputy Magistrate took 
oognisanoe of a dispute as to a right of way 
falling under 8. 147 of the Code of Criminal 
Prooedure. Under 8. 148 he directed a Sub- 
ordinate Magistrate to hold a local enquiry. 
That Magistrate made the enquiry and sub- 
mitted his report # and, as provided by the 
seotion, it was read* as evidenoe in the oase. 

Held, that the Deputy Magistrate acted with 
jurisdiction because be acted on the Bub- 
Magistrate's report and decided the oase. 

There is no reason to hold that he aoted 
without jurisdiction whep his deoisinnwras 
based on the materials in the oase. tfutha- 
b wain I Nadan v. Kalinga Muppao, 17 Or. L. 
J. 478-36 Ind. Cas. 158. 

SPENCER, J. 

(117) 8. 148. Bee Nop. 109, 116, supra. 

(118) B. 149. — Preventive powers of polioe- 
officers— Power to stop pwe held without license. 
Bee AOT V OF 1861 (POLICE), No. 4, 8 L B.R. 
329. 

(119) S- 156. Sea No. 110, supra. 

(119-a) B. 164. See CONFESSION. 

(120) S. 164 — Statement of a confessional 
nature recorded as “ statement ” — Admissi- 
bility as evidence— Alternative charge for 
perjury— Penal Code , 8- 193— Confessions 
and statements, difference between . 

Where, in the course of the investigation of 
an offence, a witness makes a statement of a 
oonfessional nature wbioh is recorded by the 
Magistrate under 8. 164, Crim- Pro. Code, as 
statement and not as oonfession, and subse- 
quently, in the oourso of the preliminary 
enquiry before the committing Magistrate, 
retracts that statement, it is admissible in 
evidenoe agaidst that witness on a proaeoutiop 
for perjury on an alternative charge, la re 
Maddala R am an uj amnia, 20 M.L.T. 21-1? 
Cr. L.J. 196-39 M. 977=34 Ind. Cas. 307. 
AYL1NG and NAPIER, JJ. 

(121) Ss. 164, 512 — Admissibility, proof and 
evidentiary value of dying declarations. Bee 
EVIDENCE ACT, No. 19, lg Or. L.J. 769. 

(122 & 123) S. 165 — Search-warrant — S. 332, 
Penal Code. Emperor v. Brikhttian Singh, 
13 A. L.J. 979-38 A. 14-16 Cr. L.J. 819-31 
Ind. Cas. 995. See Final Part, 1915, Col. 76. 

(124) B. 167. See No. 65, supra. 

• (125) 8. 177. Bee No. 360, infra. 

(125 a) S. 177. See MAGISTRATE, JURIS- 
DICTION OF. 

(120) 3s. 177, 179— Printing book fit Lahore 
— Infringement of copyright— Offence under 
8. 7 (a) of Copyright Act III, of 1914— 
Completion of offence— Loss occasioned by 
sale elsewhere— No essential part of offence 
9 - Jurisdiction to try offence— Lahore Court , 
proper Court— Scope of 8 . 179, Crim. Prg , 
Code . * 

Where the printing of a book^for sale took 
place at Lahore, only the Lahore Qpurt haa 
jurisdiction under 8. 177, Crim. Pro. Code, to 
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inquire into and try a charge against the 
printer under B. 7 (a), Indian Copyright Aot, 
1914. 

The words of 8> 179, Crim. Pro. Code, em- 
brace only Buoh consequence as modify or 
oomplete the aot alleged to be an cffenoe. 

Held, that the offenoe under 8. 7 (a) of the 
Copyright Aot was complete as soon as the 
books infringing the copyright work wore 
printed and that it did not depend for its 
completion upon the ensuing of any conse- 
quence, such as is contemplated by S. 179, 
Cruft. Pro. Code. Kali Das y. Kar&m Ghand 
and Abdul Azis, 28 P.R. 1916 (Cr.). 

Bhadi Lad, j. 

(127) Ss. 177, 179 — Wrong measure used at 
Meerut — Discovery of fraud at Agra — Juris- 
diction’— Penal Code , Ss. 420. 265. Prag Oai 
Bhargava y. Daulat Ram. 13 A.L J. 1067 — 
16 Cr L.J. 825 = 31 Ind. Cas. 1001. Bee 
Final Part, 1915, Col. 76. 

(128) S. 178. See Nor 66, supra, 

(128-a) S. 179. See MAGISTRATE, JURIS- 
DICTION OF. 

(129) S. 179 — Offence where to be charged— 
Primary and secondary consequences— Ss. 406, 
409, Indian Penal Code. Krishnaroachary y. 
Bhaw, Wallace and Company, (1915) M.W.N. 
418 = 18 M.L.T. 25 = 16 Cr.L.J. 491 = 29 M.L J. 
178 = 29 Ind. Cas. 331 = 39 M. 576. See Final 
Part, 1915, Col. 77. 

(130) S. 179. See Nos. 126, 127, supra. 

(130 a) 8. 181. See Magistrate, Juris- 
diction of. 

(131) S. 181 (2) — Criminal Breach of Trust — 

Trial — Forum — Jurisdiction — Penal Code , 
8. 408. Crown v Raghtlr Singh, 22 P R. 1915 
(Cr.)=16 Cr.L.J. 775 = 42 P.W B 1915 (Cr.) = 
81 lnd. Cas. 375. See Final Part, 1915, Col. 
78. % 

(132) S. 181, cl. (4 )— Kidnapping committed 
outside British India— Jurisdiction of British 
Courts “ when person kidnapped ” detain* d 
within British India — Moyurbhunj not in 
British India Bhuto Santal v. Daraa Santal, 
20C.WN. 62=17 Cr.LJ. 128 = 33 lnd. Cas. 
801. See Final Part, 1915, Col. 78. 

(133) Ss. 4 (A), 190, 200, 537—* Committal 
she* t' forwarded by Salt Officer to Magis- 
trate— Bequest to examine Witnesses and try 
accused— Complaint within the meaning of 
S* 4 [h)— Issue of process without examining 
complainant on oath — Irregularity — No 
prejudice to accused— Curable delict. 

Where a* committal sheet ' signed by a Super- 
intendent of tbo Salt Department was sent to 
the Magistrate in accordance with the procedure 
laid down by paragraph 12 of the ' Instructions 
issued by the Commissioner of Salt Revenue for 
the guidanoe of officers of the Salt Revenue 
Department ’ and where the * committal sheet 1 
contained inter alia , a definite request to the 
Magistrate tr summon certain witnesses and 
try the Aroused for the offences Bet out in the 
sheet. 


Grim. Pro. Oode— (Continued). 

Held , that 'the committal sheet* was a 
oomplaint within the meaning of 8. 4 (h) 9 
Crim. Pro. Code, 1898. Where a Magistrate, 
on receipt of a complaint, issued processes at 
onoe without examining the complainant on 
oath as required by 8. 200, Crim. Pro. Code. 

* Held, that the procedure was an irregularity, 
and that the oonviotion by the Magistrate can- 
not be set aside in the absence of any prejudioe 
to the accused by reason of Ruch irregularity* 
Phagua Saha v. King-Emperor, 1 Pat. L.JF* 
592. 

Chamier, c J. and Sharfuddin, j. 

(133-a) 8. 192. Bee No 66 supra . 

(133 6) 8. 195. tiee SANCTION TO PROSE- 
CUTE. 

(134) 8. 195— Sanction — Scope of section- 
proceedings in relation to which sanction of 
Court neieosary— Information to police 
followed by complaint in Court— Penal 
Code, 8: 2 il. 

Where the information to the Police was 
followed by a oomplaint to the Court based on 
the same allegations and on the same oharge 
as that contained in the information to the 
Police and the complaint was investigated by 
the Court, sanction or a complaint o( the Court 
itself under 8. 195 [b), Crim. Pro. Codo, would 
be necessary before the Court could take oogui- 
z *noo ot pn offence punishable under 8 211, I.P, 
C., alleged to have been committed by making 
a false charge to the police, on the ground that 
it was an offence committed in’reUtion to a 
proreeding in Court, F A. Biown v. Ahanda 
Lai Mullick, 20 C.W.N. 1317 = 25 C.L.J. 59 = 
36 Ind. Cas. 857. 

Sanderson, o.j. and Walmsley, j. 

(135) 8. 195 —Power to dismiss for default by 
Original Courts and on appeal. 

Qucere Whether the ruling in 32 B. 203 
that sanction petitions under 8. 195, Crim. 
Pro. Code, are not liable to be dismissed for 
default by the Original Court, applies also to 
petitions under cl. 6 of 8. 195 of the Crim. Pro. 
Code. Subravnanla Aiyar v. Rangla Redd!, 
(1916) M.W.N. 8. 

AY LING and PHILIPS. JJ. 

(136) S • 195— Perjury committed in judicial 
enquiry— J unsdu tion of High Court to 
sanction piosecutton- 8. 193. Penal Code, 

Petitioner applied to tbe High Court for 
setting aside au ex parte decree on tbe ground 
that he was not served with notice of a second 
appeal. An enquiry was ordered before the 
lower Court and tbe report of the lower Court 
showed that there ware good grounds to prose- 
cute the petitioner for the perjury committed 
in his evidence given at the enquiry before that 
Court. Held that the High Court had power 
to give sanction for the prosecution of the 
petitioner on a oharge under 8. 193, I.P-O., in 
oor.neotion with tbe petitioner's said statement* 
Oudala Surlah v. Jamal Bee Bee, 16 Or. L.J, 
740 = 81 lnd. Cas. 340. 

tfADASIVA AIYAR and NAPIER, JJ. 

(137) 8. 195 —Charge made to the Police found 
to be false— 8ame charge repeated to Magic • 
irate and action taken thereon— Bight of 
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person aggrieved to institute prosecution in 
respect of the charge made to the Police — 
8s. 189, ail. Penal Code . 

Where a oharge has been made to the Police 
and on investigation found to be false, if the 
pame oharge is repeated to a Magistrate by a 
oomplaint upon wbioh he takes aotion, a person 
aggrieved oamiot then ignore the Magistrate’s 
proceedings and institute a proseoution. in 
respect of the oharge made to the Polioe. Jsggu 
V. Pala, U.B.R. (1915), 4tb Qr., p. 95-17 Or. 
L.J. 177-33 Ind. Gas. 817. 

SAUNDERS. J.O. 

htfertncta U.B.R. (1910-1913), 134; 

6 Ii.B.B. 60 ; 14 0. 707, It. 

(138) 8 • 196, scope of— Sanction to prosecute, 
grant of — Principles governing grant of 
sanction — Reasonable chance of conviction , 
how Jar necessary— Non desirubility of pro- 
secution on grounds of public justice— 
Wheiht r a good ground for refusal of sanc- 
tion — Application by a private party— Con- 
siderations xngranixng sanction — Statement 
pnma faoie untrue — If can be explained by 
other evidence— Discretion of sanctioning 
Court , whether absolute and Unqualified- 
Failure of sanctioning Court to give reasons 
— Correctness of the order— Duty of the 
appellate Court to be satisfied as fp. 

Per Ayling , J.—Q, 195, Grim. Pro. Code, 
neither lays down nor suggests £ny prmoiples 
for the guidance of the Court* in granting or 
refusing sanctions, but the Court should 4iave 
regard to the rule of prudenoe that an individual 
• is not permitted to use the penal law merely 
to satisfy his own private ends or private spite. 

In an application for the revocation of a 
sanction granted by a lower Court, the Superior 
Court is bound to see whether ihe order grant- 
ing sanction ib correct, and where the lower 
Court fails to give any reasons for its order, to 
oonsider whether *the order is one which the 
Superior Court itself would have passed under 
the circumstances. 

Tho following are some of the rules of pru- 
denoe which a Court should follow in granting 
or refusing sanction. , 

1. A Court before granting sanction should 
consider whether the oase is one in which a 
proseoution oonld be instituted with a fair 
chance of success (a). 

2. A Court «may •properly refuse •sanotion 
Where it considers that a proseoution is not 
desirable in the pnblio interest even though the 
proseoution may possess every ohanoe of suooess, 
e.p., where the moral turpitude is very slight, 
or the effender may have already suffered suffi- 
ciently or other considerations iSiay intervene. 

8. Where the sanotion is applied for by a 
private party it is for the Court to testr its 
desirability by the rules of prudence. 

Per 8eshagiri Iyer , J . — Although whgn sit- 
ting in appeal, the High Court may be' guided 
▼ery largely in matters of discretion by what 
influenced the Court below, the hands of the 
Sigh Court are not tied. 
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The following prinoipfes should guide tht 
Court which is oalled upon to give sanction to- 
prosecute under S. 195, Grim. Fro. Code. 

1. The par Amount principle is to see that the 

person to be obarged before a Magistrate is not 
subjected to unnecessary expense and humilia- 
tion. • 

2. (a) It is not what on the faoe of a docu- 
ment or of a statement appears to be untrue 
that should guide a Court in granting sanotion. 

(6) If further materials are placed before it 
which would enable it to oonolude that the 
prima facie impression is anfoundtd, it is* the 
duty of the Court to examine the materials 
fully and satisfy itself whether in the interests 
of justice proseoution is desirable. 

3. Every oircumstance telling in favour of 
the person agaiust whom eanction is asked for, 
shdbld be weighed bofoPe the Court makeB up 
itemind although in tbs order granting the 
sanction, care should be taken to see that con- 
clusions are not stateji which may prejudice the 
accused. 

4. It is the duty of the authority giving’ 
sanction or upholding it to go into the merits 
of the application for sanction with referenoe to 
the evidence before it and unless there is suffi- 
cient prima facie evidence and a reasonable 
probability of conviotioD, the Court will not be 
exercising its discretion properly in granting or 
upholding the same (6). 

5. It is also the duty of the Conrt to see if 
there aro good grounds for thinking that ft 
prosecution is necetsary in the ihterestB ol 
justice(ci. 

Tho view of Napier , J., in 17 M L.T. 15, 
dissented from. 

6. The discretion vested in a Court in 
giving sanction is uot an absolute and unquali- 
fied disoretion but is a disoretion given in the 
interests of justice and iu the interests of per- 
sons to whom protection ib intended to b& 
given under S. 195 of the Grim. Pro, Code, 
and unless the disoretion is exercised to ad- 
vance justice and extend protection, the Court 
will not be exercising its disoretion properly. 

7. The object of 8. 195, Grim. Pro. Code, is 
to protect parties resortihg to Courts and 
witnesses, against vexatious or frivolous prose- 
cutions for their resorting to Courts and giving 
evidence therein and such protection is sff >rded 
by prescribing the necessity of a preliminary 
sanotion by the Court before which the offenoe 
Is alleged to have been committed before a 
proseoution is launched, and by giving a'right 
of appeal to the Court to whioh the Court 
giving sanction is subordinate(d). 

8. Before withdrawing Itbe protection and 
sanctioning proseoution the presiding iupotion- 
ary should be Batitfied that the privilege has 
been forfeited, that there baa been such a 
conduct on the part of the person as renders 
hiztf reasonably liable to dbnviotion and that the 
interests of justice demand his prosecution. • 

Where a respondent in a first appeal in the 
High Court swore to a oountev-affidavit in a- 
petition for the stay of exeoution of his deoree r 
and stated therein that he owned 1000 aores of 
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land and a house in Palni and the appellant 
applied for sanction to prosecute him on the 
ground that these statements were false as the 
lands had been Bold to another and the house 
was held by the respondent on behalf of a trust, 
and it was found that the sale of the lands 
referred to, had been consistently averred by 
him to be benami in the counter-affidavit in 
the sanction petition as well as in some proceed- 
ings in the Madura Sub-Court to whioh the 
appellant and the alleged vendee of the lands 
were parties, and was not disputed by the latter, 
and'there was nothing in the title deed of the 
house to indioato that the same was held by 
the respondent as trustee, but, on the oontrary 
it appeared to be a sale-deed absolutely in 
favour of the respondent personally, and a 
learned Judge of the High Court granted sanc- 
tion to prosecute him fbr perjury. 

Held, that on the facts there was no probabi- 
lity of u conviction and the sanction granted 
must be revoked. Pal&nlappa Chettlar v. 
Ramasaml Chettlar, 4 L W. 615 = 20 M.L.T. 
557 = 32 M.L.J. 54. 

AYLING and SESHAGIRI IYER, JJ. 

References : — (a) 23 M. 210, R. t b ) 12 M.L.J. 
408; 26 M. 116, 117, F. (c) (1911) 2 M.W.N. 
172, F. 

(139) 8- 195 —Sanction, granting of , under, to 
be made on legal evidence— JS. 195 (fc), High 
Court hearing an appeal under— Judges 
divided equally in opinion — Whether an 
appeal Lies under Art . 15 of the Letters 
Patent . 

The petitioner in this oase preferred a com- 
plaint against the respondent and his wife, 
charging them with criminal breateh of trust in 
rdspeot of some jewels entrusted to them at a 
piarriage whioh took place in his house. The 
Magistrate suspected that the oase was false and 
direotad the Police Inspector to hold a prelimi- 
nary investigation under 8. 202 of the Grim. 
Pro. Code. The Inspector reported that the 
oase was entirely false. Respondent there- 
upon applied for sanction to proiecute petitioner 
for preferring a false complaint, an offence 
punishable uader S. 211 of the Indian Penal 
Code, and the Magistrate granted tbo sanction. 
The District Magistrate, on application made to 
revoke it, refused to do so. A further applica- 
tion was thereupon made to the Sessions Judge 
He dismissed it, regarding it as an appeal 
presented out of time. Held that the Sessions 
Jadge was wrong in supposing that an applica- 
tion to a superior Court to revoke a '‘sanction 
granted by an inferior Court is an appeal 
ooming ‘•within the purview of Art. 154 of 
8oh. II to the Limitation Aot. 

Held per White, C.J. — That on the materials 
before the High Court they were not prepared 
td*say there was legal evidence before the 
seoond-olass Magistrate on whioh the order 
.granting sanction should be made ; and that 
consequently the sanction should be set aside. 
The preliminary objection whether appeal lay 
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was not considered necessary to be gone into* 
Bapu v. Bapu, 89 M. 768. 

White, c j., Miller and Oldfield, 
jj. 

(140) S.;i96— Sanction granted— No appeal.— 

There oan be no appeal from an order of a 

Judge sanctioning a prosecution under 8. 195, 
Crim. Pro. Code. Ramjas v. Mahadeo 
Pershad, 17 Gr. L.J. 537 = 36 Ind. Oas. 586. 
Richards, c.j., and Banerji, j. 

(141) S . 195 — Application for sanction to 
prosecute — Applicant failing to appear — Dismis- 
sal for default — Legality - Proper procedure . 
Rup Narain v. Malta Dayal, 4 P.R. 1915 
(Cr.) = 16 Cr. L.J. 288 = 28 lnd. Cas. 336-22 
F.L.R. 1916. See Final Part, 1915, Col. 80. 

(142) S> 195— Several Deputy Magistrates at 
a place — One of them transferred — Officer 
appointed to fill the gap whether the successor 
in-office of the offi'er transferred— Offence com - 
mitied tn the Court of the outgoing Magistrate- 
Application for sanction to the Magistrate ap- 
pointed instead — Power of the latter officer to 
grant sanction. Girish Chandra Ray v. Barafc 
Chandra 8ingh, 42 0. 667 = 16 Cr. L.J. 695- 
30 Ind. Cas. 743. See Final Part, 1915, Col. 
81. 

(143) S. 195— Offence committed before Naib 
Tabsildar — Proceedings held in his administra- 
tive capacity+-Not acting as a Revenue Court — 
Previous sanction for prosecution for offences 
unjfr Ss. 465. 468, 471, 1. PC. —Not necessary. 
Crown v. Lehna Singh, 18 P.R. 1915 (Or.) = 31 
Ind. Cas. 641 = 16 Cr, L.J. 785. See Final 
Part, 1915, Col. 81. 

(144) S. 195— Sanction to prosecute— Private 
grudge. Patan Din v. Bhagwan Din, 16 Or. 
L.J. 624 = 30 Ind. Cas. 448. See Final Part, 
1915, Ool. 81, 

(144-a) S. 195. 8eeNo9. 84, supra and 947, 
348, 349, 350, infra. 

(145) S. 195 {b)— Sanction to prosecute— 
Procedure . 

Where a matter is brought before a Sessions 
Judge under ol. (6), S. 195, Crim. Pro. Code, he 
has discretion to give or to refuse the sanction 
which the Magistrate had refused to grant. 
If be thioks that the matter is one whioh called 
for further investigation before a sanction was 
rather given or refused, he is competent to hold 
a very thorough and searching enquiry in the 
oourBe o' which be may '•xamiqe witnesses and 
reoeive evidence. 

S. 195 of the Cryn. Pro. Code docs not in 
itself lay down anything as to the materials 
upon whioh a Court is to proceed when con- 
sidering an application for sanction. It does 
not say that the Court is bound to prooeed on 
such materials as may be on the reootd at the 
time when sanction was applied for, neither on 
the 1 other hand does it in terms empower the 
Court to hold au enquiry before granting or 
refusing sanction : at the same time it does 
invest the Court with a discretion to prooeed 
either by way of sanotion or by way of oom- 
plaint, and 1 S. 476 of the same Code expressly 
empowers a Court to make any preliminary 
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enquiry that it may consider neoessary before 
taking notion nnder that section. If the Session 
Judge thinks fit to record a memorandum to 
the effeot that under the oiroumstanoes, he 
was not prepared either to grant the sanction 
asked for or to confirm the Magistrate’s order 
refusing sanction without first making some 
enquiry, with a view to satisfying himself 
whether the matter was not orys in which it 
was more expedient for him to prooeed by way 
of oomplaint under S. 476, Orim. Pro. Code, 
there oould not be any doubt as to the legality 
of his aotion. Rahmatullah v. Emperor, 17 
Or. L.J. 99 * 3*1 lud. Oas. 167. 

PlQQOTT, J. 

(146) S* 196 (l). See Nos. 3, 47, supra . 

(147) 8. 196 (1) (6) — “ Such Court ” interpre- 
tation of— Court abolished but re-established 
with curtailed territorial limits- Jurisdiction 
— Sanction for prosecution for offence com- 
mitted before abolition. 

In this case, the question was whether the 
Gourt of the Sub Magistrate of B which granted 
sanotion for prosecution was within the 
meaning of 8. 196, Orim. Pro. Codo the same 
Court before which one of the statements with 
reference to which the petitioner has been pro- 
secuted , was made. It appeared that, by a 
notification in the Fort St. Goorge Gazette, the 
offioe of the Deputy Tabi-ildar at B was abolished 
(i.e.) t there was no Sub-MagistrAte at B as a 
result of the "notification. About two years 
after the said Court was restored with s«ne 
Blight modification, that is to Bay, its territorial 
jurisdiction was somewhat curtailed. Thus 
there waB an interval of two years during which 
time, there was no Sub-Magistrate’s Court 
at B at all. The old Sub-Magistrate’a Court 
oeased to exist, and it was revived two years 
afterwards. Held that it oould not be Baid that 
there was any suoh continuity as would enable 
the High Court t<^ hold that the Court that 
was reconstituted was the same as the one 
that oeased to exist, in re Appu Atla, 16 Or. 
L.J. 787*31 Ind. Cas. 643. 

AYLING and ABDUtt RAHIM, JJ, 

e 

(149) S . 195, sub-8, (l), cl. (ty— Subordinate 
Magistrate transferred after disposing of a case 
and acquitting accused — Application for sanction 
to prosecute complainant— Sanction given by 
District Magistrate — Legality of sanction — 
Subordinate Magistrate , whether subordinate to 
District Magistrate. "Mofizuddln Ahmed y. 
•Baianta Kumar Ghosh, 16 Or. L.J. 640*30 
Ind. Oas. 464. See Final Part, 1916, Col. 82. 

(149) 8 . 195 (1) (6) (c)— Object of d. (1) (6)- 

Fabrication of false evidence in advance with 
the intention of using it in subsequent Civil suit 
— Sanction whether necessary for prosecution — 
8e. 199, 193, Penal Godf. K. Parameiut*- 
VftD Nambudrlpad v. Emperor, 18 M.L.T. 392 
-16 Or. L.J. 721-89 M. 677-31 Ind. Cas. 
161. See Final Part, 1916. Col. 83. ** 

(150) . 8. 195 (6)— Sanction to prosecute— 
Jurisdiction of District Court to grant sanc- 
tion as appellate Court . 
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The defendant produoed in answer to the 
claim in the Court of the Munaif a receipt which 
the plaintiff alleged bad been fraudulently 
altered. The Munsif and on appeal the District 
Judge found the receipt having been so altered. 
The latter Court sanctioned prosecution of the 
defendant for offenqe under Ss. 471, 467, Penal 
Code. In the Chief Court it was contended that 
the District Court had no jurisdiction to grant 
the sanotiou. 

Held , that the contention was not valid. 
Mtran Bukhsh v. Bell Ram, 67 P.L.R. 19l£* 
17 Cr. L.J. 236*34 Ind. Chs. 654. 

SHADI LAB, J. 

(151) 8. 195, cl. 6— Sanction to prosecute— 

Expiry of time — Power of High Court to 
fxtend time. # 

The High Court oan, under S. 195, ol. 6 of 
the Crim. Pro. Code, extend the time of a 
sanotion to prosecute, even after the expiry of 
the poriod of six montds from its date. Krishna 
Kering & Co., v. J. R. Miller, 18 Bom. L.R. 
6b’(J== 17 Cr, L.J. 377 = 36 Ind. Cas. 809. 
Batchelor, ag c.j. and Heaton, j. 

(152) Ss. 195 (c), sub cl. (3), 437 —Abel ment 
of forgery— Sanction of the Civil Court to 
prosecute — Document produced by party in 
the Civil Court— Whether prosecution with- 
out sanction legal , 

The provisions of 8- 196 (c) apply tp the ease 
of any person who, at the time when & Criminal 
Court is invited to take cognizance of the 
matter, oan rightly be described “as a party to 
any proceeding m any Court ” in which the 
dooumout has been produced or given in evid- 
ence, that is td say, who is or has been a party 
to such a proceeding [a). 

C purported to convey certain immoveable* 
property to* II by a sale deed. On the same 
day H purported to mortgage the same property 
to B. O and B filed suits iu the Court of tho 
Subordinate Judge, B contended that the sale- 
deed was a forgery and that he had been defraud- 
ed. C’s contention also toas similar. The 
Court granted appropriate relief to J* as well as 
to C holding the sale- deed to be forged and B as 
having been defrauded. It took proceedings 
under 8. 476, Crim. Pro. Code, against H and 
another person who was alleged to have forged 
0's signature on the sale-deed. B was a witness 
for the proseoutiou. H and his co- accused Were 
convioted. The Sessions Judge issued notice to 
B to show cause why he«should not be prosecu- 
ted for abetment of an cftence'under Sex 467 and 
471 read with Ss. 109 and 114, PehaV £ode< 
In the meantime 0 filed a oomplaint against B 
oharging him with abetment of forgery before a 
Magistrate who took cognizance of it. There 
was ho sanotion given iSy the Subordinate 
Judge. B applied in revision to tho High Court* 
Held that the offence having been alleged to 
have been committed by B, a parky to the pro- 
ceeding pending before the Subordioa^p Judge* 
sanotion by him was neoessary before, the 
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Magistrate could take oognizinoe of the com- 
plaint. Bhawanl Das v. Emperor. 14 A.L.J. 
74-38 A. 169-17 Or. L J. 289-35 Ind. Cas. 
161. 

TUDBALL and PiaaOTT, JJ, 

Reference (a) 4 Bom. L.R. 268, doubted . 

(153) Ss. 195 and 197 —Sanction for prosecu- 
tion necessary before prosecuting under any 
of the sections mentioned in 8 . 195, Crim. 
Pro. Code (1899) — Municipal Commissioner , 
pubi c servant — Dismissal or removal from 
the Oft e without the sanction of the Local 
'Government — Objection taken at the close of 
prosecution's whole evidence — Indian Penal 
Code (Act XLV of 1860>, 8s. 323, 504. 

Held, that every Municipal Commissioner is 
not a public servant within the meaniug of 
8. 197, Crim. Pro. Code. A Court should not 
assume that every Municipal Oommissioue.’ is 
not removable from his office without the 
sanction of the Local Government, without any 
reliable evidence on the record. 

Held, also that 8. 197 of the Crim. Pro. 
Code is not applicable in the oase against- a 
Munioipal Commissioner of Alwalpur of the 
Jullundur City. Nathu Khan v. Muhammad 
Bakhsh. 48 P.W.R. 1916 (Cr.). 

Shah Din, j. 

(154) Ss. 195, cl. (6), 429, A39 -Application 

under 8. 195 (6) not on appeal— Art. 154, 

Limitation Act , not applicable to it— Whether 
sanction must be based on 4 legal evidence*— 
Sanction based on Police Report and complai- 
nant's sworn statement , whether legal and valid 
— Difference of opinion— Whether 8. 36, Letters 
Patent or S. 429 of Crim . Pro. Code applies — 
Order refusing to revoke sanction same as one 
granting sanction — S. 36, Letters Patent , 
avplies. Bapu alias Audlrauldm Filial y. 
Bapu alias KrUhnayen, (1912) M.W.N. 489- 
d4 lnd. Caa. 305-11 M.L.T. 367-22 M.L.J. 
419-13 Cr. L.J. 209-39 M. 750 (F.B,). 8ee 
Final Part, 1912, Col. 66. 

(18B) 8s. 196. 439 — Proceedings of Civil Court 
under 8. 195, nature of— Costs— Jurisdic- 
tion— Revision to High Court , nature of — 
Civ . Pro. Code'\Act V of 19C3), 8. 115. 

The Court must treat proceed ings by Civil 
Courts under S. 195 of the Code of Crimiual Pro- 
cedure as of a criminal, not of a Civil, nature 
and apply to them the oriminal law of proce- 
dure. The Code of Criminal Prooedure does not 
authorise ao order for payment of costs in thvj 
connection, and it is not possible to justify one 
with reference to any inherent power of the 
Court. 

A petition to revise the proceedings of a 
Civil A?u*t under S. 195 of the Crim. Pro. 
Code should be filed under S- 439 of the Code of 
Criminal Procedure and not undbr 8. 115 of the 
Code of Civil Prooedure (a). Nallapp&raju 
Yenkataramaraju 4. Medliettl Aohayyu, 17 
Cr. L J. ,184 -33 Ind. Cas 824. 

OLDFJBLD and SADASIVA lYKR, JJ. 

References^— (a) 30 M. 311-2 M.L.T. 84 — 
17 M.L.J. 123-5 Cr. L.J. 298, F.; 26 M. 199- 
2 Weir 197. Dm, 
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(156) 8e. 195, 439 and 597— Sunetion grant* 
ed by the successor of the Munsif before 
whom the alleged offence was committed — 
Notice— Power of Chief Court— Revision. 

There ia no Court of a Munsif of the 1st 
Class as a permanent Court with a perpetual 
succession of fudges, and on the transfer of a 
Munsif from a District, the Court of the Munsif 
who takes over the pending work is not identi- 
cal with the dourt of the MunBif who has been 
transferred (a). 

There is no Court of a Magistrate of the 1st 
Class as a permanent Court with a perpetual 
succession of Judges and therefore a Magistrate 
before whom an offence was committed cannot 
grant sanction to proseoute under 8. 195, Crim. 
Pro. Code, merely because he succeeded a Magis- 
trate in that particular place or diBtriot (5). 

B. 439, Crim Pro. Code, gives the Chief Court 
full power to examine the record and to pass 
suoh orders as may be necessary, although the 
petitioner did not appeal in proper time as 
against the order granting sanotion for his 
prosecution. 

No doubt when there has been inordinate 
delay in moving the Chief Court in revision it 
would not be considered necessary or advisable 
to take any action under S. 439, Crim. Pro. 
Code, but where, as in this case, the oiroum- 
stanoes tyere suoh that the Court considered it 
necessary to examine the reoord of the proceed- 
ings in order" to ascertain how fa* the Banotion 
accorded was" legal, the Chief Court m*y well 
interfere. 

Htld that, in oases like the present, before 
giving sanotion to proseoute under 8. 195, 
notice should invariably be issued to the party 
oouoerned (c). 

The faot that the Judge in granting Banotion 
acted without the jurisdiction to grant it is an 
illegality whiph would probably not be cured by 
8. 537 of the Crim. Pro. Code ( d ). Mania 
Bakhsh v. Lai Chand, 23 P.R. 1916 (Cr.). 
Broadway, j. 

References :— (a) 29 P.R. 1889; 7 P.R. 1913 
(Cr.), F. (b) 25 P.R. 1889 (Or.); 80 P.R. 1901 
(Cr.) ; 7 P.R. 1902 (Cr) ; 6 P.R. 1909 (Cr.) ; 7 
P.R. 1913 (GrJ, F ; 29 M 331; 32 B. 184; 37 0. 
642 (F.B.) : 5 A.L.J. 17, R (c) 89 O. 463 (466) ; 
29 P.R. 1879 (Or.), D. (d) 25 M. 61 (P.G.), R. 

(157) Ss. 195, 476 — Sanction for prosecution 
for perjury— Granted by Munsif— Omission 
to specify the statements fo%. which prosecu - 
tion ordered - Civil revision , power of High 
Court— Code pf Civil Procedure , 1908, ‘ 
8. 115— Delay in making application for 
sanction. 

The omission by a Munsif to speoify the false 
statements in* regard to whioh he direots the 
proseoution of a oertain person for perjury and 
also to mention the fprged portion of a document 
for whioh he direots him to be prosecuted for 
forgery amounts to material irregularity within 
the ziiraning of S- 115 of the Code of Civil Pro- 
cedure, and his direotion to the Magistrate that 
suoh person may be convicted of any other 
offences that may be proved against him is 
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without jurisdiction. In suoh owes the High 
•Court toss power to interfere under S. 116 of 
the Code of Civil Procedure. 

In a 0 A 86 where etepa under S. 476, Grim. 

Pro. Code, ere to be taken, it is highly desirable 
that they Bhould be taken aa soon as possible 
«nd not delayed for several motHhs after the 
trial of the suit. Kashi Bhukal Y. King- 
Emperor, 14 A.L.J. 814-38 A. 696-36 Ind. 

Gas. 686. * 

RAFIQ, J. 

(168) Ss- 195, 476— Order of 8mall Cause 
Court refusing sanction— Appeal to District 
* Judge — Maintainability — Position and 
powers of District Judge . 

A sued B in a Court exercising tho powers of 
a Small Cause Court and got an exports decree. 

B then sued to have the ex-parte decree set aside 
on the ground that it had been obtained by 
fraud and got a deoree. He then applied to 
the Court wbiob tried the first mentioned oase 
for sanction to proseoute A. This application 
was rejected. B appealed to the District Judge 
under S. 196 (6), Grim. Pro. Code. The 
District Judge was of opinion that it was not a 
oaBe in which sanction should be given, but he 
passed an order under 8. 476, Orim. Pro. Code, 
for prosecution of A, for offences under Ss. 209, 
210, 193. 471, I-P.O. 

Held that the Distriot Judge had no juris- 
diction to entertain either an appeal or an 
application uider 8. 195 i6). Cryn. Pro. Code, 
and the matter did not oome to his notice*' in 
the oourse of a judicial proceeding ” within the 
meaning of 8. 476, Crim. Pro. Code. Held 
also that cl. (c) of sub-B. (7) of 8. 196, Crim. 
Pro. Code, oannot be construed as if it were an 
independent sub-Beotion. Ambica Tewary Y. 
King-Emperor, 1 Pat. L.J. 206 — 17 Cr. L.J. 
208-34 Ind. Cas. 320. 

CHAMIER, G.J. and JWALA PRASAD, J. 
Reference 34 A. 197, 7. 

( 159 ) Ss. 196, 476— Sanction to prosecute — 
Contradictory statements— Opportunity to j 
explain to be given, j 

An application for sanction when made under | 
8. 196, Crim. Pro. Code, must be oarefully 
considered before thesanotion is*given (a). 

Applications asking for sanction stand on 
quite a different footing from action taken 
under B. 476, Crim. Pro. Code. 

Before granting a agnation in respeot of con- 
tradictory statiments it would be necessary 
• 'and proper to allow the person against whom 
ganotion is asked for an opportunity to explain 
the statements fully and to state the oiroum- 
■tanoes under which they o«me to be made. 
Iqbal Husain v. Vilayet Husain, 17 Cr. L.J. 
93-82 Ind- Cas. 686. 

jcnox, j. * 

" References (a) A.W.H. (1898) 104 ; ATW. 
». (1887) 142, 7. 

(160) Ss. 196 and 476 Sanction to prosecute 
—Scope of the sections. Kidhu filogh y. Km 

e ror, 18 A.L.J* 1111-16 Cr. LJ. 817-81 
d. Om, 998. Bee Final Part, 1915, Col. 85. 
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(161) Ss. 195, 476, 537— ‘Sanction’ in 8 . 195 
— What it implies . 

The term 'sanction' in B. 195, Crim. Pro, 
Code, implies an application for sanotion and 
not a mere general and vague order. Nga Kyaw 
Zan y. Nga Kyi Dau, U.B.R. (1915), 3rd Qr., 
91-32 Ind. Cas. 651-17 Or. L.J. 59. 

Saunders, j.o. 

References 18 A. 213 ; U.B.R. (1907) 1st 
Qr., Crim. Pro. Code, 1. R. 

(161 a) S. 197. Bee SANOTION TO PROSE- 
CUTE. 

(162) S. 197— Penal Code , S. 409— Publie 
servant— Offence . 

Where the Chairman of a Union Panohayat 
was proseouted tor an offenoe under 8. 409, 
Penal Code, of criminal breach of trust in rea- 
peo?of Union fuuds: tfeld (1) that the Chair- 
man is a publio servant not removable from hia 
office without the sanotion of the looal Govern- 
ment, even though the power to remove baa 
been delegated by tne Government to tho 
President of the District Board : (2) that the 
ofienoe is not one wbioh is committed by him 
in his oapaoity of publio servant to necessitate 
the previous sanotion under S. 197 of the Crim. 
Pro. Code ; (3) that, even if that sanotion were 
required, the document sent by the President 
of the Taluk Board to his subordinate olerk in 
the Taluk Board offioo directing him to take 
charge of the union accounts and records 
pertaining to the collections, to find out the 
actual amount collected but not remitted into 
the Treasury and prepare a complaint to the 
polioe, initialled by him, fulfilled the require- 
ments of the seotion ; and (4) that the sanotion 
of the President of the Taluk Board was quite 
sufficient within the meaning of the'seotion. 

The delegation by the looal Government of 
its power to a special officer only means that 
the looal Government performs that act itself 
through the medium of a particular officer aa 
the channel through which it ia done It ia 
an ordinary case of qui facit per alium facit 
per ss. 

Where a Judge oommitawn ofienoe from the 
Bench wbioh could be committed by anybody 
and which entails oonsequenoes neither in the 
way of penalty nor anything else in the least 
different, because a Judge committed it, from 
what it would entail if committed by anybody 
glBe, sanotion is not required for his prosecution 
under 8. 197, Crim. Pro. Code. • 

B. 197 is intended to apply to those oases in 
whioh the ofienoe is an offenoe which oan be 
committed by a publio servant onty, that ia, 
oases in which his being a publio servant ia a 
neoeesary element in the offenoe. * 

The sanctioning officer must in terms specify 
the exact oharge to be brpught and not leave 
it in general language to be inferred what the 
oharge should be. It ia a great pity "that the 
officers who issue ^documents of this kind do 
not take the preoantion to s^boify, in the 
language of the Code with whioh the/must he 
1 a great deal more familiar/ the offenoe foe 
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which they wish and direct the proseoution to 
take place. 

The words “empowered in this behalf ” in 
8. 197„of the Grim. Pro. Code, mean empowered 
to give sanotion for the proseoution. 

The Chairman of the Union is within the 
meaning of this seotion a public servant sub- 
ordinate to the President of tho Taluk Board 
and he is the proper person to give sanotion 
under the Beotion. Sheik Abdul Kadtr Saheb 
T. Emperor. (1916) M.W.N. 384-17 Gr. L.J. 
168-33 Ind. Cas. 648. 

^outts- Trotter, j. 

(169) S, 197— Carts with unyoksd oxen lift 
across the street — Obstruction to public 
thoroughfare — Union Chairman removing 
obstruction, use of insulting and abusive 
language by — Offence, if committed ' as such 
public servant ' — Sanction , if necessary — 
Indian Penal Code [Act XLV [of 1860), 
S. 95 — Complainant's obsiructweness to 
lawful exercise of authority — Provocation — 
Plea of triviality, if available — Apology, 
tender of, by accused— -Effect, , 

Whore the accused, a Union Chairman, 
while removing the obstruction to the public 
thoroughfare caused by the complainant leav- 
ing carts across the street, used ipeultmg and 
abusive language under provocation caused by 
the complainant's obstructivonees to the lawful 
exercise of hi3 authority. 

Held that the act of the aocuscd was covered 
by 8. 95 of the Indian Penal Code, and did 
not constitute an offence under the Code. 

Where the accused expresses his willingness 
to tender an apology to the complainant, it is 
unfair for tho Magistrate to treat this circum- 
stance as an indication of the accused’s guilt. 

It could not be said to bo part of*tho functions 
o! a Union Chairman to use abusive language 
in a public street though he would undoubtedly 
Be acting as a public servant in removing the 
obstruction to the road and no sanction was 
therefore necessary under 8. 197, Grim. Pro. 
Code, for a proeenution for using such abusive - 
language (a). In re Abdul Rahiroan Khan 
Sahib, 4L.W. 556 = 17 Or. L J. 462 = 36 Ind. 
Cas. 142. 

Spencer, j. 

References : — (a) 8 Cr. L.R. 234 ; 9 M. 439, 

D. 

(163-a) 8. 197. 8ea PUBLIC SERVANT, 
No. 1, 17 Cr 'L.J. 394. 

(164) 8. 197. Bee Nos. 66, 153, supra . 

(164 a) Ss. 197, 264, 439 — Scope of— Protec- 
tion afforded by seetion t applicability of — 

* Acting as such public servant , ’ meaning of. 

It awpot be stated that whenever a Judge or 
ublio servant exoeeds the limit of bis power, 
e is not within the protective \ provisions of 
B. 197, Crim, Pro. Code. 

In all oases where a* public servant purports 
to* exercise his functions as such, he must 
be deemed to be aoting u as such, public ser- 
vant." The test is r ot whether the particular 
aot is within hit* powers, bnt whether he aoted 
in the capacity with which he is clothed. If he 
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simply uses his position as publio servant to* 
commit an illegal aot he will not be aoting a» 
euoh publio servant (a). 

Where an official has the initial jurisdiction 
to take cognizance of a matter, and in professedly 
exercising that jurisdiction oommits an offence, 
it oannot be said that he is not aoting as such 
publio servant or Judge. Bankarallnga Tuvan 
v. Avudal Aipraal, 17 Or. L.J. 394-35 Ind. 
Cas*. 826. 1 

Seshaoiri aiyar, J, 

References i — (l) 2 Weir 221; 3 Ind. Cas. 
387 ; 32 M. 255 ; 4 M.L.T* 378 ; 9 Cr.L.J.89; 
25 M. 15 ; 23 M. 640 ; 7 Cr. L.R. 466, R. 

(164-b) 8. 197 (1)— Village Munsif— Public 
servant not removable from office— Authenti- 
cation of vakalainama— Civil Rules of 
Practice, rr. 77 and 276. 

A Village Munsif! and Magistrate, not being 
a publio servant not removable from bis office 
exoept with the sanotion of the Government, 
may be prosecuted of an offence of having 
received bribes in the exeroise of his judicial 
functions. 

Rule 23 of the rules framed by the High 
Court on the appellate side which provides that 
the judicial functionary, etc., shall certify by 
his signature that . the vakalatnama has been 
duly executed means that there “shall" be 
such a signature in the vakalainama or 
affidavit to constitute it a valid certificate of 
authentication. o 

The object of judicial functionaries sroh as 
Village Munsiffs and Village Magistrates being 
given powers of authentication is only for the 
purpose of enabling Court, before whom the 
vakalatnamas aud affidavits are produced, to 
treat such authentication as prima facie evid- 
ence of the genuineness of the signatures of 
the alleged executants of the affidavits or 
vakalats ; it does not, however, follow that such 
vakalats and affidavits become the judicial 
records of the Court of Village Munsif! or 
Magistrate acting as a judicial functionary 
in judicial proceedings instituted beforo him 
or that they are produced before the Village 
Munsif! in bis oapnoityt as a Court of justice. 
Yadakke Peedtyakkal Unnlan Kutty v. 
Yallapally Govindan Nalr, 36 Ind. CaB. 869. 
BADA8IVA AIYAR, J. 

(169) 8 . 199—“ In his absence meaning of 
— Right of father of girl enticed away to 
complain , when hush and stands by— Penal 
Code [ Act XLV of i860), 8s. 498. 499. 

8. 199 of the Code of Criminal Procedure 
should be read thus ' M No Court shall take 
cognizance of an offence under S. 497 or B. 498 
of the Indian Penal Code, except upon a oom-. 
plaint made by'the husband of the woman (who 
had care on Buoh woman) or, in his absence, by 
some person who hadcoare of suoh woman on hie 
behalf." If the wife was under the care of hot 
husbaqd at the time of the offence, and the 
husband does not want that proceedings should 
be instituted, it is not open to a person, whether 
he be the .father or the brother, to institute m 
oom plaint. But where at the time of the 
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offence, the wife was left under the oare of 
another, the fact that the husband stands by 
will. not prevent the temporary guardian from 
preferring the oomplaint. The words “in his 
absenoe” in the saidS. 199, Grim. Pro. Code, 
refer to the original entrustment and not to the 
time of the oomplaint. 

It iB true S. 199, Crim. Pro. Code, is designed 
to protect the rights of the husbefbd ; but that 
iB not its sole aim. Tho violation of the rights 
of guardianship iB also entitled to its protection. | 
The object of the law is not so much to afford ! 
protection to the husband or the guardian, as ; 
to infliot punishment on those who interfere j 
with the sacred relation of marriage. j 

The restriction in 8. 199 is not intended to ! 
afford immunity to the offender, but to prevent j 
a person unoonneoted with the woman from > 
giving publioity to a matter which neither the 
husband nor the guardian is willing to agitate. 
In re Hathna Padayachl, 17 Cr. L.J. 363-36 
Ind. Cas. 667. 

Seshagiri aiyar, j. 

(166) 8. 199, 238 (8)— Complaint— Jurisdic- 
tion. See PENAL Code, No. 221, *4 A. L.J. 
233. 

(167) S. 200— Practice — Criminal case— 

Accused summoned without the complainant 
being examined— Irregularity— Proceedings not 
vitiated— Hurt both simple and* grievous — 
Cumulative sentence— Legality of. Bateshar 
Y. Emperor, 13 A. L.J. 840 = 16 (Tr. L.J. 6f^) = 
30 Ind. Cas. 653 = 37 A. 628. Bee Final Part, , 
J.915, Col. 86. ! 

(168) S. 202 — Magistrate's duty to record j 
reasons before directing local investigation I 
— Accused if should be allowed to be repre- 
sented when Magistrate considers the report 
of the local investigation. 

It 13 most desirable that Magistrates should 
follow tho procedurewhioh is quite clearly laid 
down in Chap. XVI dealing with complaints to 
Magistrates. 

Under 8. 202, if the Magistrate on examin- 
ing the complainant, distrusts the statement of 
the oomplainaut, he mu6t record his reasons 
before directing a local investigation. 

It is irregular and quite inconsistent with 
tho scheme of the Code of Criminal Procedure 
to allow tho * accused to be represented by a 
lawyer to argue t|}e oasa for tho defenotf when 
the Magistrate ia considering under S. 202, 
T3rim. Pro. Code, the report pf the looal investi- 
gation ordered by him. Balal Lai Mukerjee 
v. Pasupatl Ghatterjee, 21 O.W.N. 127-17 
Or. L.J. 396-36 Ind. Cas. 829. 

* Sanderson, o.j. and Walmsley, j. 

(169) S. 203 — Subsequent complaint can be 

entertained by same or Another Magistrate 
though previous order of dismissal not set 
aside . j 

When a oomplaint has been dismissed under 
8. 203, Code of Criminal Prooedure, the same 
or another Magistrate can entertain 'the same 
oomplaint although the order o! dismissal is 

7 Or- 
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not set aside by a competent authority. Pam* 
paill Subbareddl v. Chauduboyigarl Ramal 
Baib, 16 Cr. L.J. 814-31 Ind. Cas. 830. 
PHILLIPS, J. 

References : — 2S M. 256—2 Weir 247 — 2 Cr. 
L.J. 762, Diss.\ 3 Cr.L.J. 274-29 M. 126 (F.B.) 
= 1 M.L.T. 81-16 M.L.J. 79; 28 C- 211-6 
C.W.N. 169, R. &F. 

(170) Ss . 203, 204, 439— Criminal case , 

abatement of—DeatK of complainant— Another 
complaint on the same facts , maintainability of. 
In re Ramasamler, 16 Cr. L.J. 7i3 = 30ind. 
Cas. 1001, See Final Part* 1915, Col. 87. 

(171) Ss, 203, 435 and 4S9— Complaint dis- 
missed by District Magistrate under S . 203, 
Crim. Pro. Code— No revision to Sessions 
Court— Revision to High Court direct , if compe- 
tent . Basaavana Goigd y. Krishna Bao 
Naiuu, 9 L.W. 1126=16 Cr. L.J. 794 = 31 Ind. 
Cas. 660. Bee Final Part, 1915, Col. 87. 

(172) Ss. 203, 437 — Dismissal of complaint — 
Order for further enquiry by District Magis- 
trate , grounds for— Landlord and tenant — 

• Questions of Civil nature— Penal Code ( Act 
XLV of I860), S. 379. 

Unless the District Magistrate can como to 
some definite conclusion upon the materials, ha 
ought not to set aside tho order of dismissal on 
the bare ground that it is possible on a further 
enquiry that the accused may be convicted. 

It would be better to leavo questions involv- 
ing disputes between landlord and tenant to 
tbe Revonuo Courts than that it should be 
taken up by Criminal Courts. In re“B akir All 
Khan Sahib, 17 Cr.,*LJ. 406 = 35 led. Cas. 9G6, 
Seshagiri Aiyar, j, 

(173) 8. 204. See No. 170, supra. 

(173-a) S. 209. Bee MAGISTRATE, JURIS- 
DICTION OF. ’ % 

(174) S. 209— Committing Magistrate — In- 
quiry — Magistrate's power to look into the • 
credibility or otheiwise of the prosecution evi- 
dence — Discharge of accused - Order to commit 
cannot be made without priltminary inquiry. 
Emperor v. Bai Mahalaxtnl, 17 Bom. L.R. 
910 = 3 Bom. Cr. C- 122 = 16 Cr. L.J. 747=31 
Ind. Oas. 347. See Final Ptfrt, 1915. Col. 89. 

(176) Ss. 221, 222, 223. See PENAL CODE, 
No. 154, 17 Cr. L.J.-411. 

(176) Ss. 221 l7>, 537 — Previous convictions , 
to be set forth in charge — Irregularity , when 
curable , 

•A Magistrate is bound by S. 221 (7). Code of 
Criminal Prooedure, to state the faot, date «nd 
place of previous conviction on the charge. 
The omission to take such an extent is however 
not material where the previous convictions 
were put to the aooused and admitted ty, him 
before judgment was passed. It would then 
be covered by 9. 537, Crim. Pro. Code. 

Where it is intended to prove the previous 
oonviation “for the purilbse of affeoting the 
punishment whioh the Court is competent ta 
award , 99 Criminal Form 79 should invariably be 
used, There is no objeotion to usipg Criminal 
Form 80 as a Supplementary form in auqh easel* 
Nga Hia y. King-Emperor, 8 L.B.R. 461. 
TWOMBY, J. 
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(177) S. 233. See No. 175. supra . 

(178) Ss. 222 (2), 233 —Misjoinder of charges 

•—Falsification of accounts and embezzlement— 
— Penal Code . Ss. 409, 477 A— Irregularity* 
Kalka Prasad v. Emperor, 13 A.L.J. 1059 = 
38 A. 42 = 16 Or. L.J. 813 = 31 Ind. Cas. 829. 
See Final Part, 1915, Col. 90. * 

(179) Ss. 222 and 234 — Commitment by a 
Magistrate for joint trial of three distinct 
charges of criminal breach of trust and 
falsification of accounts— Discretion of the 

• Sessions Judge. 

The trying Magistrate committed the acoused 
for trial to the Sessions Court on six charges, 
three of criminal breach of trust and three of 
falsification of accounts, all the offences having 
been committed within a year. This petition 
was to revise the orior of committal c.f the 
Magistrate as illegal. 

Htld , that the Magistrate had framed three 
distinct charges, each one containing a case of 
oriminal breach of truBt and one of falsification 
of accounts in respect of that breach of trust, 
and that the committal is in respect of those 
three charges. Although the trial of all these 
charges together by the Sessions Judge would 
bo illegal under Ss. 222 and 234, the Sessions 
Judge can exercise bis discretion of trying 
separately oach of the three charges and that 
the High Court should not interfere with the dis- 
cretion of the Sessions Judge in this mattor (a). 
T. S. Krlshuamurthi Iyer v. Emperor, (1916) 
2 M.W.iJ. 179 = 17 Cr. L.J. 369 = 35 Ind. Cas. 
801. 

SESHAOIRI AI1TAR, J- 

Reference : — (a) 26 M. 592, F . 

(180» Ss. 222, 234, 403— Misapprcpriation— 
Joint trial - Separate trials for misappropri - 
1 atmq d ffertnt items of money during the 
same period , whether allowed . 

If a person entrusts a sum of money to more 
than one person, and thoso persons in collusion 
commit criminal breach of trust or dishonestly 
misappropriate the amount, a joint trial of such 
persons is not bad. 

In such a case the transaction is one and tho 
game, and tbo evidence would probably be the 
same. Such a matter is also covered by S. 239, 
Crim. Pro. Code, which expressly authorises the 
joint trial of more than one person who are 
aocueed of tbo same offence committed in tho 
course of one transaction {a). 

Where the accused has already been tried and 
convic»ed for misappropriating a gross sum of 
money during a particular period, tbo charge 
in tbe previous erase should bo taken to includo 
all P t v he "items misappropriated by him in the 
course o.t the Bame transaction during that 
period tfc). 

What tbe Legislature apparently intended 
W&9 that where thVre is to be a trial f:r mis- 
appropriation of a grops sum, thero should be 
only one trial for euoh an offence committed 
within th^.poriod noverod by the defalcation. 
inre^ ppadural Ayyar, 17 Cr. L.J. 30 = 32 
2nd. Cas. J58. 

ABDUR RABIM and AYLING, JJ. 
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References (a) 15 Ind. Oas. 650=13 Or* 
L.J. 506 = 16 O.W.N. 600, JR.; 80 B. 49=7 
Bom. L.R. 633 ; 2 Cr. L.J. 578, F. 

(181) S. 223. See No. 175, supra. 

(182) Ss 226, 233. 235 and 269 (3)— Owners 
under 8s . 395, 396 and 397, l.P.C*—Jury case 
and assessor case— One trial— Charge to Jury — 
Misdirection, hi re Sennlm&l&i Goundan, 2 
L.W. 933= 16 Cr. L.J. 717 = 30 Ind. Cas. 1005. 
See Final Part, 1915, Col. 91. 

(183) S. 227 —Ss. 143, 426, 451, Penal Code 
— Charge under Ss 426, 461, 1,P.C. — Addi- 
tion of charge under 8. 143, l.P*C, % by the 
appellate Court — Legality — Carrying of 
“Savali Kalis” — Whether unlawful. 

The addition of S. 143, I.P.C., by the appel- 
late Court to the charges under Ss. 426 and 
451, I.P.O., is not permissible, as such addition 
would have the effect of imposing a construc- 
tive responsibility for individual aots of all 
persons who were members at the time of the 
assembly, whereas it would be necessary to 
provo the guilt of each of the persons charged 
for his individual acts if the oharges were only 
under S» 451 and 426, Penal Code. 

Ordinarily, thore would be no presumption 
that tbe mere carrying of Savali Kalis would 
be unlawful, and in determining tbo object of 
an unlawful assembly, the Court must find that 
the accused^ bad au intention to use criminal 
force or commit some other offo^oo at all costs 
and were n6t aoting in self-dofence.., in re 
Mukka Muthiriyan, 16 Cr. L.J. 737 = 31 Ind. 
Cas. 337. 

SPENCER and SESHAGIRI AlYAR, JJ. 

(184) Ss. 227, 231, 232 — Charge , amendment 
oj, by Sessions Court , after expression of 
opinion by assessors, whether legal — Court , 
duty of —Penal Code (Act XLV of I860), 
Ss. 302, 460— Murder— Beat h caused in 
lurking house trespass. 

An alteration of a charge by a Court of 
Session uudor 8. 227, C^im. Pro, Code, is only 
permissible up to the time of tbe taking of the 
opinion of tbe assessors. 

Under S. 231 of tiie Crim. Pro. Code it is 
imperative that a Court when it alters or adds 
to a charge after the commencement of a trial, 
should allow the prosecutor and the accused to 
ro-oall or re-summou and examine, with refer- 
ence to such alteration or addition, any witness 
who xjay Lave been examined, aud also to call 
any further witness whom it may think to be 
material. 

If the Chief Court thinks that in consequence 
of material errors in a charge the accused has 
been misled, it. is bound to direct a new trial 
to be bad upon a charge framed in the proper 
manner. 

, The accused waji one of a party of burglars 
who iuvaded the liouse of one M. robbed his 
widow, ransacked his house, and on bis seizing 
th<* accused a she was escaping, a souffle ensued 
and tbe latter dealt him a mortal blow with a 
spear-bead. The accused was tried by tbe 
Court of Session under B. 460, Indian Penal 
Code, but after the assessors had given their 
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opinion to the effeot that the aooused was 
caught in the house of M. in the act of com- 
mitting burglary and struak him a blow from 
which he died, the Sessions Judge recorded an 
order to the effect that the aooused should have 
been oharged under S. 302, Indian Penal Code, 
as well as under S. 460, and amending the 
oharge under S. 227, Crim. Pro. Code, oonviot- 
ed the aooused under S. 302, Indian Penal 
Code. 

Hell, that the alteration of the oharge by 
the Sessions Judge after the assessors had 
givep their opinion was illegal. 

Held, further, that the aooused was guilty of 
oausing the death of M. under 8. 460, Indian 
Penal Code, but that tho offonco committed by 
him did no 1 ; amount to murder. Harbans y. 
The Crown. 50 P W R. 1916 (Cr.) = 33 P.R. 
1916 (Or.) = J7 Cr. L.J. 454=36 Ind. Cas. 134. 
Johnstone, o.j\ and Bkoadway, j. 

(185) S. 231. Beo No. 181, supra. 

(186) S- 232. See No. 184, supra. 

(197) S. 233. 8eo Nos. 178 and 182, supra. 

(188) Ss . 233, 234, 235, 23G. 23 <)— License- 
Breach of conditions — Every breach a distinct 
offence— Joinder of charges. In re Gontla 
Krlshnaranoa, 16 Cr. L.J. 717 = 30 Ind. Cas. 
1005. 8ee Final Part, 1915, Col. 91. . 

(189) Ss. 233, 537- Omission to frame two 
separate charges for two offences if Vitiates trial 
— Distinct offence, meaning of — S. 637, irregula- 
rity cui ed by —Scope of section. Ram Sublflek 
Singh v. The King Emperor, 19 C,W N. 972 = 
16 Cr. L.J. 641 = 30 Ind. Cas. 465. See Final 
Part, 1915, Col. 93. 

’ (190) Ss. 233, 537— Two calendar cases— 
Joint trial — Legality — Division Bench of High 
Court hearinq criminal coses — Admission Court 
also sitting — Bower of Division Bench to enter- 
tain appeals— Buie 1 (i) (6), Appellate Side 
Buies— Ss. 13, 14, ^Charter Act— Scope and 
applicability of S. 637, Crim. Pro. Code. Pub- 
lic Prosecutor v. Mallyakkal K&dirl Koya 
Hajl, 29 M.L.J. 101 = 18 M L.T. 95= (1916) 
M.W.N. 504=16 Cr. L.^ 593 = 30 Ind. Cas. 
145 = 39 M. 527 iF.B,). See Final Part, 1915, 
Col. 94. • 

(191) 8. 234 -Joinder of charges— Offences 
committed within one year, against different 
individuals — Whether can be tried together 
— 11 Offences of the qame kind,” meaning of. 

Three offences of the same kind committed 
Within a year oan be tried together whether it 
be against one or separate individuals. 

The expression 44 offeuoes being of the same 
kind ” in S. 234, Crim. Prca Code, meanB 
offences punishable under the tame seotion of 
the Indian Penal Code. 

Held, therefore, joinder c4 three charges is 
three oases of theft which took place in three 
different places and iu the house of three 
different 'persons within one year, was^not 
illegal. In re Raja Rao, 20 M.L.T. 234 = 4 
L.W, 837 = 0916) 2 M.W.N. 252 = 17 .Or. L.J. 
479 = 86 Ind. Cas. 159. 

6ESHAGIB1 AlYAR, J. 
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(192) 8. 234 — Joinder of cases — Offences 
against different persons by the same ac- 
cused— Legality of joint trial— Practice. 

The words “offenoes of the same kind 1 ' 
used in 8. 234 of the Code and as defined by 
sub-ol. (2) of the said seotion do not imply 
that the offenoes * should necessarily have 
been committed against the same person. 
Where there were six persona accused of having 
been jointly oonoerned in oarrying on a systema- 
tic swindle, and three joint charges were framed 
against all the accused, held that there was 
nothing illegal in the procedure. Emperor Y. 
Bechan Pande, 14 A.L.J. 700=38 A. 457 = 36 
Ind. Cas. 879. 

PiaOOTT and WALSH, JJ. 

References 43 0. 13, F. ; 4 A. 147, Not F. 

(198) S . 234— Misjoinder of charges. 

Two accused persons wero tried together on 
two charges, namely, theft in a building 
IS. 380, 1.P.G.) and theft of paddy in afield 
(8. 1379, 1 P.C.) committed on two different days, 
the property in the building and the paddy 
belonging to one and the same complainant. 

Held— that there was a misjoinder of charges 
under S. 234, Orirn- Pro. Code. Rahlman Blbl 
v. Mobarak Hondal, 20 C.W.N. 672=17 Cr. 
L.J. 224 = 34 Ind. Cas. 336. 

CIIITTY and WALMSLEY, JJ. 

(194) S. 231 — Section if applies to offences 
against different persons. Chattadhari Mian 
v. King-Emperor, 19 C.W.N. 657 = 16XJr. L.J. 
332 = 28 Ind. Cas. 668 = 43 C. 13. gee Final 
Part, 1915, Col. 94. 

(194-n) S. 234. Soe Nos. 179, 180 and 188, 
supra. 

(195) S. 235. See Nos. 182 and 188, supra t 

and 279, infra. , 

(196) 8. 236. See Nos. 188, supra , and 279, 
infra . 

(196-a) S. 234 — Joinder of charges — Offences 
of same kind— Two acts of theft tn same 
night— Legality of single trial for both 
offences. 

41 Offences of the same kirjd ” referred to in 
S. 234 of the Code need not neoessarily have 
been committed against the same person (a). 

Tho aooused was tried at one trial in respect 
of two aots of theft committed in the course of 
the same night. It was alleged that he stole 
baira from one man’s field and rice from the 
field of another. He appealed to the SesEiynB 
Judge, who being of opinion that the trial was 
illegal, directed a re-trial of the acoused. 
Held that there was no illegally in trying the 
acoused at one trial in respect of both the 
charges. Emperor v. Jagardeo, 86 Ind? Cas. 
873 = 36 A. 45b fcNote). 

PlGGOTT and WALSH, JJ. 

References (a) 4 A. 147 = A.W.N. (1881) 
156, Overruled ; 7 A. 174-A.W.N. (1864) 321,. 
R. 

(196 -b) S. 237. See JOINT TRlAfc. 

(197) 8. 287 — Practice and ProcedureP 

When a Court finds it necessary to make 086 

of 8. 237, Grim. Pro. Obde, in order to oonviot an 
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accused poison of an offence with whioh be has 
not been charged, the Court should bo particu- 
larly careful to formulate to its own mind the 
oharge upon whioh, had it been duly framed, 
it would be prepared to oonvict. Abdul Rab v. 
Emperor, 17 Cr. L.J. 64 = 32 2nd. Cas. 656. 
PlGGOTT, J. 

(198) 8. 237 (2). See PENAL CODE, No. 180, 
1 Pat. L.J. 391. 

(199) Ss. and 423— Alteration of con- 

viction from one section to another by appel- 

' late Court— No.charqe originally framed— 
Crim. Pro. Code, S. 423 fb ) (2) — Alteration , 
if legal— 5. 423 (5) (2) if controlled by 
Ss. 237 and 238— Opium Act, S ■ 9, cl. ( c )— 
Possession of opium by servant on behalf 
of master % if an offence. 

The fourth accused fu the case was oonficted 
for illegal possession of opium under S. 9, 
ol. (c) of tho Opium Act. In appeal the Sessions 
Judge altered the finding to the offence of 
abetting the illegal sale of opium under S. 9, 
ol. (f) of the Opium Act and S. 114, I.P.C., 
maintaining the sentence. It was contended 
that this alteration was illegal. 

Held, that apart from Ss. 237 and 239, Crim. 
Pro. Code, S. 423 (6) (2) unqualifiedly gives the 
power to the appellato Court to alter the finding 
on appeal, and tho High Court in revision will 
not interfere unless miterUl prejudice is Bhown 
or an injustice has been done to the accused(a). 

Under*8. 9, cl. (c) of the Opium Act, illegal 
possession of opium is an offence oven though 
the possession might be that of a servant on 
behalf of bis master. Krishnan Chetty v. 
Emperor, (1916) 2 M.W.N. 267 = 4 L.W. 373 = 
17 Cr. L.J. 384 = 35 Ind. Cas. 816. 
f SADASIVA A1Y.\R, J. 

References ;— ( a ) 30 C. 288, F.\ 21 M L J. 

« 805, D. 

(199 a) S. 238. See Joint Trial. 

(200) S . 238— Penal Code, Ss. 456, 457— Cow- 
viction under S. 456 when charged under 
S . 457, propriety of —Criminal intention if 
should be specified in the charge in a case 
under S. 45 6— Intention of • ccuscd how 
may bt determined by Court. 

The view that under no circumstance* can a 
oonviclion be made under S. 456 of the Penal 
Code, when tho aooused has been charged with 
the commission of an effaces under S. 4§7, 
cannot be maintained. 

The accused in the middle of the night enter- 
ed the house of the complainant while she was 
asleep, was caught but ultimately 'ran away, 
The.njotlve alleged by the prosecution was to 
commit theft of the oomplaiuani’s ornaments. 
The accused was summarily ttied for offences 
under Bs. 457 and 380, I P.C., and the trying 
Magistrate finding 4 that tho intention of the 
« 90 oasec| was really to make immoral proposals 
to the complainant and thus to annoy her con- 
yicted him puder S. 456, 1.P.C. 

Heldf- That, although the speoifio intent, 
namely, the itatent to commit theft was not 
established, yet ii was competent to the Court 
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to oonvict the aooused under B. 456, I.P.O., 
S. 238, Crim. Pro. Code, being olearly appli- 
cable to a oas9 of this character, and the 
aooused not having in any way been prejudiced 
by such conviction (a). 

That it is toll settled that to sustain a con- 
viction under B. 456, it i9 not necessary to 
speoify the oriminal intention in the charge ; it 
is Sufficient if a guilty intention is proved suoh 
as is contemplated by 8 . 441, I.P.C. 

That the intention may be determined as 
well from direot evidonoe as from tho oonduot 
of the party concerned and the attendant cir- 
cumstances, and in the ciroumstanoes of the 
oase the Court could presume that tbe aooused 
effeotod the entry with an intent suoh as is 
provided for by S. 441, I.P.C. Karall Prasad 
Guru v. King-Emperor, 20 O.W.N. 1075 = 17 
Cr. L.J. 424 = 35 lnd. Cas. 984. 

mookeujee and Sheepshanks, jj. 

Reference : — (a) 16 C.W.N. 696, D • 

(201) S. 238. Bee No. 199, supra , 

(202) 8 * 238 (3). See No. 166, supra . 

(202- a) 8 . 239. See JOINT TRIAL, 

(203) S. 239— Joint trial — Same transaction 
—Penal Code, Ss. 409, 411. 

Z7eld«tbat a porson committing theft and a 
person who^ receives tho stolon property may 
under certain circumstances b? tried jointly 
without contravening the provisions cf f S. 239, 
Orfm. Pro. Code. Emperor y. Bhima/l4 A.L. 
J. 344 = 38 A. 311 = 17 Cr. L.J. 159 = 33 Ind. 
Cas. 639. ' 

KNOX, J. 

Reference 6 Bom. L.R. 517, F. ' 

(204) S. 239— Joint trial— Receiving stolen 
property— Transactions different— Proce- 
dure— Objections to joint trial when to be 
taken . 

• 

Unless tho receiving of stolen property is 
joint, persons cannot bo tried jointly under 
8. 239, Crim. Pro. Code, for receiving, merely 
beoause the goods woifi stolen in one theft, The 
acts of receiving in such a case by different 
persons on different occasions at different places 
are not only different offencos but different 
transactions in themselves, and it is really not 
right to try certain persons for receiving one set 
of stolen goods the same time as other 
persons for receiving * wholly independently 
another set of stolen goodB. • < 

Objections to joint trials, or any other kind 
of proooduro whioh is alleged to prejudice the 
aooused, should cbo taken when the oharge is 
made, before the Judge goes into tbe merits. 
It is an objection relating to the oharge and 
‘ojight to be made ijhen tbe aooused are charged. 
If it is wrongly refused, if the objeotion ia 
wrongly overruled, the accused have an appeal ; 
but VS the Judge agrees with tho objeotiou, he 
oan separate the parties and try them separately; 
and no Judge can be expeoted to take these 
objection!} from the Benoh itself and nnleae 
they are taken at the trial, the Judge's mind is 
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never directed to them. Emperor v. Balgo- 
bind, 17 Cr. L.J. 477-86 Ind. Gas. 157. 
Walsh, j. 

(2Q5) S. 239. See No. 188, supra . 

(205-a) S. 247. See Trial. • 

(206) Ss. 247, 488 — Complainant, non- 
appearance of, though present in Court — 
Transfer of case , complainant not aware 1 of 
— Penal Code (Act XLV of I860), S . 426. 

On a complaint, the accused was summoned 
for trial under S- 426 of the IndiaD Penal Code. 
On the date of bearing both parties appeared 
with their witnesses beforo the Deputy Magis- 
trate who, however, transferred the oase to 
another Benoh of Magistrates. Later on in the 
day the oase was taken up by that Benoh but 
the complainant, though he was present in the 
Oourt with his witnesses, could not appear as 
he was not awaro of the transfer of his case. 
The Magistrates acquitted the accused under 
8. 247 of the Code of Criminal Procedure. 

Held, that S. 247 of the Code of Criminal 
Procedure does not apply in such a oase. 
Etlm Hajl v. Hamid, 24 C.L.J. 444. 
Mukerjee and Sheepshanks, jj. 

(207) Ss 247, 438 — Scope of S. 247 — Death 
of complainant — Application by his sorf to pro- 
ceed with the case — Acquittal und^r S. 247 — 
Legality— Interference in revision. Sec PENAL 
CODE, No. 40, 20 O.W.N. 862. * 

(208) Ss. 248, 34b— Wrongful confinement 

• case — Petition filed by the complainant 

praying that the case may be struck off 
withqut hearing— Such petition, whether 
compromise or withdrawal— Procedure in 
warrant cases for withdrawal— Meaning of 
compromise and withdrawal. 

“Compromise” is a word which in itself 
contemplates an arrangement to which there 
are two parties. “ Withdrawal ” has no such 
meaning. A oase is compromised if with tho 
consent of the accused it is withdrawn. A oase 
is withdrawn under S. 24$. Crim. Pro. Code, 
without the oonsent of thp accused. 

When a petition is filed by the complainant 
praying for striking off tho oaso, it is clearly 
open to the Magistrate to satisfy himself under 
what section* the petition is before him. Where 
the answers of the complainant clearly indicate 
that the case had not been compromised but 
Vras being withdrawn withQut the oonsent of 
the aooused, and the subsequent aotion of the 
aooused shows that he had never consented to 
the compromise of the caso : • 

Held, that the petition was not a petition 
made under S. 345, Crim. Pro. Code, and that, 
the ' subsequent proceeding# resulting in tire 
trial and conviction of the aooused were in 
order. Bayan All v. King-Emperor, 20 CLW. 
N. 1209. * 

Bob and Jwala Prasad, jj. 

J References : — 21 0. 103 ; 8 O. W.N.* 832 ; 18 
B. 600, R. 
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(209) 8. 260 —Complaint to Village Magistrate 
— Discharge of accused — Compensation , 
award of— Validity— Practice. 

It is competent to a Magistrate to award 
compensation to an accused person when the 
obarge against him is found to be frivolous or 
vexatious even though suoh obarge originated 
in a complaint made to a Village Magistrate, 
Thonlkadavath Awalla v. Ammian Mannll 
Kuttlali, 4 L.W. 73-17 Cr. L.J. 503-36 Ind. 
Oas. 471. 

OLDFIELD and SADASIVA AlYAB, JJ. 

Reference 27 M.L.J. 37, F . 

(210) 8. 250 —Order for compensation when 
illegal , 

Where proceedings were instituted against 
the accused persons, not upon any oomplaint 
or information given by tbe petitioner to a 
police officer or Magistrate as required by S. 250, 
Crim. Pro. Code, but on evidence which was 
obtained by tbo police on an enquiry instituted 
by them, in the cour&ccf which, however, tho 
petitioners statement was taken along with 
that of others, held, that the institution of 
proceedings against the accused was not due to 
any action taken by tbe petitioner, and the 
order to pay compensation under S. 250 must 
be set aside. Sarjug Prasad Singh v. The 
King Emperor, 1 Pat L.J. 106 = 17 Cr. L.J. 
336 — 35 Ind. Cas. 612. 

OHAMIEB,.C.J. and JWALA PRASAD, J. 

(211) S. 250. 8ee No. 14, supra. 

(211 a) S. 250 — Prosecution launched as result 
of information given to Village Magistrate 
—Discharge c f accused — Order of compen- 
sation ns against informant— Validity — 
Magistrate if includes Village Magistrate . 

Under 8. 250 of the Unde of Criminal Proce- 
dure, a Magistrate can. when discharging the* 
accused, order compensation to be paid to him 
by the person who gave information to the 
Village Magistrate as the result of which the 
prosecution was launched (a). 

The term “ Magistrate ” in 8. 250 does not 
inol'jde Village Magistrates. Gandla Nadi abba 
V. Margasahaya Chetty, &2 M.L.J. 78-36 
Ind. Cas. 843 = (1917» M W.N. 96. 

Oldfield and Krishnan, jj. • 

References : — (a) (1914) M.W N. 804, F, ; 26 
M. 667 ; 22 M.L.J. 138; 32 M. 258, R. 

(212) Ss. 250, 637 — Discharge of accused— 

9 Compensation , order for , in a separate pro- 
ceeding— Validity of order — Imprisonment 
in default, when awardable. 

There is nothing in S. 250 of the Crim. Pro. 
Code to show that the* levy* of compensation 
from the oomplainant oannot be subsequent to 
the order discharging the aooused, but the 
Magistrate should make up his mind to call 
upon the oomplainant to pay compensation 
before*delivering tbe order rt discharge (a). 

An order of compensation contained in \ 
separate proceeding amounts to a mere irregula- 
rity whioh is cured by 8. 537 of thaOode (6)*. 

The order of compensation shouldr notcontain 
an alternative direction awarding imprison- 
ment in default of payment of same, and such 
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a provisional order for imprisonment is beyond 
the jurisdiction of the Magistrate, since steps 
must first be taken to recover tbe amount 
before any such order can be made under tbe 
provisions of 8. 250. Proviso 2. Ohanukodl 
Aiarl v, Muthusaml Aiyar, 4 L.W. 32 - (1916) 
2M.W.N. 159 = 17 0 L.J. 314 = 35 Ind. Cas. 
490. 

Seshagiri aiyar, j. 

References : — (a) 25 A. 315, 12. (6) 36 A. 
182; 22 Ind. Cas. 726, F. 

(213) 8. 253. See No. 3?0, infra. 

(214) Ss. 253, 259'— Warrant case — Discharge 
cf accused for absence of complainant. 

In a warrant case an order discharging an 
acoused person on account of tbe absence of the 
complainant cannot be made under S. 253, 
Grim. Pro. Code. Su$h an order can on^y bo 
made under 8. 259 and in a case where the 
offence may be lawfully compounded. Y. R. 
Alexander v. R.W. Connors, 20 C.W.N. 693 = 
17 Or. L.J. 193 = 34 Ind. Cas. 305. 

CHITTY and WALMSLEY, J.T. 

(214-a) S. 254. See No. 161-a, supra. 

(213) S. 25 ft— Application of the section to 
inquiries into cases triable by Sessions 
Court — Accused's right to cross examine 
prosecution witnesses after framing of 
charge . 

Held, that S. 256 of tho Crim. Prn. Code, 
provides, in tho trial of warrant cases, for the 
recall of witnesses for the proseeuhon for cross- 
examination, after the charge has been framed. 
The section does not apply to the enquiry into 
oases triable by the Sessions Court. In such 
oases tho evidence of each witness will ordinarily 
be oonoluded as each witness is examinod 
and the accused has no right to .have his cross- 
examination conducted after the charge has 
been framed. Baldco Praeada v. King- 
• Emperor, 19 O.C. 239. 

Kendall, a.j.c, 

(216) 8. 266. See No. 63, supra . 

(217) 8s. 256. 257— Cross-examination of pro- 
secution witnesses - Changes framed , reason- 
able opportunity after , should be given. 

Where the xiharges framed arr complicated 
and the aoeused are ignorant persons, a reason- 
able time should be given to the accused to get 
proper legal advice and assistance before they 
are called upon to cross-examine the proseou- 
tion witnesses (a\ 

It is not giving an accused persorj reasonable 
opportunity to ask him immediately, after the 
charge is framed, to cross examine witnesses, 
and a reasonably tiifio sbouli bo granted to 
enable tl^e accused to engage a pleader. In re 
Rangasaml Padayaohl, 16 Cr, L.J. 786 = 31 
Ind. Cas. 642. e 

Kumaraswami Sabtri, j. 

References (a) t 12 Ind. fcas. 524 ; (1911) 2 
M.W.N. 192 ; 12 Or. L J. 548, F, 

(218 f 8s. 256 and 537— Summons case and 
. warrant case , joint trial of — Warrant case dis- 
missed — Summons case proceeded with— Refusal 
of Magistrate to re-call prosecution witnesses for 
further cross-examination if legal— Prejudice to 
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accused— Presumption— Burden of proof. In 
re Rall&bandl Sobhanadri, 2 L.W. 674 = 18 
M.L.T. 92 = 16 Cr. L.J. 540 = (1915) M.W.N. . 
546 = 29 Ind. Cas. 6G8 = 39 M. 503. See Final 
Part, 1915, Col. 100. 

(219) S. 257. See No. 217, supra. 

(220) B. 259 Bee No. 214, supra . 

(221) S. 260 (1) (d) — Paddy out and carried 
away by landlord from tenant’s land— Value — 
Summary trial for theft — Jurisdiction. .See 
PENAL CODE, No. 141, 20 C.W.N. 1212. 

(222) Ss. 260 and 530— District Magistrate, 
Bangalore , whether can try a European British 
subject summarily — Crim. Pro. Code , extent of 
application of, to Bangalore. In re Jeremiah, 

2 L.W. 1078 = 29 M.L.J. 758 = (1915) M.W.N. 
1023 = 16 Cr. L.J. 773 = 31 Ind. Cas. 373 = 39 
M. 942. Sec Final Part. 1915, Col. 101. 

(223) 8, 263, cl. (h) — Summary trial- 
judgment — Contents— Necessity to state facts 
forminq the offence and reasons for conviction . 
Ram Karaka v. Tho Crown, 9 S.L.R. 39 = 16 
Cr. L.J. 713 = 30 lud Cas. 1001. See Final 
Part, 1916, Col. 101, 

(224) S. 2G9 (3). See No. 182, suvra. 

(225) S. 271— Sessions case— Committal for 

offences under Ss. 457 and 75, I P.C . — 
Charge uuder S. 75, I. P.C. , omission of, 
by « Sessions Court — Conviction under 

Ss. 457 and 511, 1. P.C. —Previous convic- 
tions pul to prisoner , and admitted and taken 
into consideration in passing sentence — 

* Sentence posse d, legal even wihout proof of 
previous convictions— Interference in appeal 
— Practice— Procedure. 

In a caso in which the prisoner was commit- 
ted to tho Sessions on Charge under Ss. 557 and 
75, I.P.C., the Sessions Judge omitted tbe 
ohargo under S. 75, l.P C., and after trying the 
prisoner on tho other charges, convictcdhim 
under Ss, 457, 511, I. P.C. He then put to the 
prisoner the previous convictions and on bis 
admitting them, took into consideration the 
existence of such previous convictions and 
passod a sentence which was legal oven without 
proof of tho said previous convictions. 

Held that the sontence was legal, oven though 
the same was Influenced by a consideration of 
the gravity of the offence for whioh tho prisoner 
had been previously convicted. 

Tho desirability of Magistrates .and Judgea 
taking the ordinary precaution of charging 
prisoners under S. 75 al&o, pointed out. In re 
Sabramanlan, 3 L.W, 403 = (1916) M.W.N. 
327 = 17 Cr. L.J. 238 = 34 Ind. Gas. 1008, 
Coutts Trotter, j. 

Reference :— 39 B. 326, R» 

(225 -a) Ss 276, 277, 299- Jury— Dcftcieney 
in number made up by selection and not by 
lot— Trial, if vitiated. 

Where a sufficient number of jurors not 
having been present at the day of trial, the 
Best ions Judge seleoted the jury from among 
those present, but did not do so by lot. 

I Held t that the trial was not vitiated thereby. 
The prevision as to choosing by lot applies 
only to summoned jurors. 
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Where the accused did not objeot to the 
ohoosing of jurors but expressly acquiesoed in 
the ohoioe he could not afterwards urge the 
objection in appeal. Anlpe Pelladu v. Em- 
peror, (1917) M.W.N. 1-36 Ind. Cas. 817-6 
L.W. 327. 

Oldfield and Krishnan, jj. 

(226) 8a. 281, 326, 327— Trial by assessors — 
Summoning of assessors for particular date 
— Selection on another date . 

Where a person was summoned to serve as 
an assessor on a particular date in a particular 
oaset and he failed to appear in Court on that 
date but appeared on* a subsequent date when 
another trial had to oommenoe, and he was 
selected to act as one of the assessors in that 
trial, his selection would not be improper, and 
the trial in which he took part CAnnot be hold 
invalid on that aocount. Chutta v. Emperor, 
17 Cr.L.J. 17-32 Ind. Cas. 116. 

PlQOOTT, J. 

(227) S. Ml— Jury— Charge to Jury — Non- 
direction — Misdirection — Interference by High 
Court— Evidence Act , 8. 21— Person in author - 
ity — Village Police Patil. Emperor v. Fakira 
App&va, 17 Bom.L.R. 1059 = 3 Bnm. Cr. C. 
135 = 40 B. 220 = 17 Cr.L.J. 133 = 33 Ind. Cas. 
309. See Final Part, 1915, Col. 101. 

• 

(227 a) S. 288. See CONFESSION. 

(228) 8. 288— Confession — Re tr at ted— Trans- 
fer — Identification of dead body based on articles 
of clothing— Tt ansftr of statements under S. 688 
— Their value. Ghanwara y. The Crown, 
16 P.W.R. 1915 (Cr.) = 16 Cr.L.J. 612 = 30 
Ind. Cas. 436. See Final Part, 1915, Col. 102. 

(229) &. 289. 8ccNo. 230, infra. 

(230) Ss. 292, 289— Construction— Documents 
exhibited on behalf of accused during cross- 
examination of prosecution witnesses— Pro- 
secution whether has right of reply— Test 
under 8. 292. 

S. 292, Crim. Pro. Code, must be read in 
oonneoticn with S. 289 and must be construed 
accordingly. Reading the two sootioDS together 
the right to reply which is given by 8. 292 
arises only if the acoused or any t)f the accused 
takes advantage of the right to adduce evidence 
at the time and in the manner specified by tbe 
Aot, vie., after the case for tho prosooution is 
concluded. * 

Bo, where, during Che cross-examina*tion of 
certain of the witnesses for the proseoution and 
before the olose of the case *f or tho Crown, the 
counsel for the aooused put to the witnesses 
certain letters aB having been written by them 
op their employers, and the witnesses identified 
the letters whioh were then tendered as evidenoe 
and admitted, held, the proseoution had not 
the right to reply. * * 

Held also that the oorreot test for deciding 
this matter was not whether the prosecution 
was taken by surprise. Emperor v. Sreenath 
Mahapatra, 48 0. 426-20 O.W.N. 976-17 
493-36 Ind. Gas, 983« 

SANDERSON, O.J, 
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(291) 8s . 293 and 309 (2)— View of place of 
occurrence of offence by Judge and jury or 
assessors— Notice to parties— Evidence Act 9 
8 . 143, leading questions in cross-examina- 
tion — Procedure when Judge disallows 
question to witness— Oaths Act iX of 1873), 
Ss, 6 and 13 —Affirmation by Hindu wit- 
ness — Deliberate omission to administer 
oath . 

If a Sessions Judge thinks it necessary to 
visit the plaoe of occurrence of an offence under 
trial, he should givo notice to the parties and 
the assessors. He should jiot go without such 
notioe, nor after the trial has been completed 
by delivery of tho assessor’s opinion. 

When a Judge disallows a question, counsel, 
if he wants to make it a ground of appeal, 
Bhould have the question and the order dis- 
allowing it recorded. • 

The words “ omission to take an cath or 
make an affirmation ” in 8. 13 of the OathB Aot 
include only an accidental not* a deliberate 
omission to take an ofith or make an affirma- 
tion. Deya y. King-Emperor, 9 Bur. L. T. 
133 = 17 Cr.L.J. 500 = 36 Ind. Cas. 469. 
TWOMEY and PARLETT. JJ. 

References : — 10 A. 207 ; 11 A. 183, F.\ 2 L. 
B. R. 322, Overruled. 

(232) S. 297— Charge to Jury — Rioting— 
Unlawful assembly— Penal Code , Ss. 141, 
U7— Evidence Act , S. Ill —Presumption. 

Tho omission to mention the common object 
in tho charge-sheet for an cfLnce of noting does 
not necessarily vitiate the trial (a). 

Tbe Sessions Judge in his charge to Iho jury 
should draw the attention of the jury to the 
case sot up by the defence and should al-o point 
out to them that the non-production by the 
prosecution of witnesses who were admittedly 
present at the time of the alleged occurrence, 
created a presumption undor 8. Ill of the" 
Evidence Aot whioh did not help the case for 
the proseoution. 

In a chargo of rioting tho Jury must be told 
that a rioting can only take place when there is 
an unlawful assembly consisting of at least five 
men with one of tbecommorf objects mentioned 
in 8. Ill, Indian Penal Code. Jji cases of 
riot it is essentially necessary to mention what 
an unlawful assembly is. The jury are not 
experts in law. They might not be able to dis- 
tinguish between a collection of five or more 
mfen without a common objeot and a collection 
of the same number of rnpn with a common 
objeot. Abdul Sheikh v. Emperor, 17 Cr. L. 
J. 92-32 Ind. Cas. 681.' 

SHARfcuDDIN and CHAPMAN, JJ.* 

References (a) 11 C. 106 ; 22 C. 276 ; 33 O, 
296-2 O.L.J. 616 = 3 Cr. L.J. 163. D. 

(233) Ss . 297, 298, 299- Charge to Jury— 
Tjrtal of several accused together— Omission 
to place defence evidence regarding each 
accused before Jury, effect of— Misdirection* 

Bs. 297 to 299 of the Code of Criminal 
Procedure make it imperative oi t a Sessions 
Judge to plaoe fin his summing up to the jury 
the evidenoe both for a proseoution and defenoe* 
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The fact that the pleaders for the aooused 
thought it unnecessary to place muoh reliance 
upon the defences of the accused would not 
absolve the Sessions Judge from his duty. 
Ss. ‘297, 398 and 299 of the Grim. Fro. Code 
m tke this dear. 

In a case where the case for prosecution 
entirely rested on the identification of the 
daooits at night, the failure of the Sessions 
Judge to deal with the dofences and the evidenoe 
in support of tho defence must bo deemed to 
have prejudiced the accused. 

In a case where a number of acoused persons 
were concerned and tho question was purely one 
of idontifioation, it would bo of muoh help to 
the Jury if the Sessions Judge should sum up 
the evidence for the prosecution against each 
aooused separately an^ draw the special atten- 
tion of the Jury to the facts alleged against 
each accused person. In re Sangan, 17 Cr. L. 
J. 19 =-32 Ind. Cae. 147. 

ABDUR RAHIM anfrAYLING, JJ. 

(234) S. 298. See No. 233, supra. 

(235) S. 299. See No. 233, supra. 

(236) S . 299, ill. ia)— Misdirection of Jury— 
Ss. 299, 300, 301, Penal Code— Illustration to 
sections of the Penal Code — Interpretation. 
Nga Mya y. King-Emperor, 8 Bur. L.T. 220 
= 8 L.B.R. 306-32 Ind. Gas. 641 = 17 Cr. L.J. 
49. See Final Part, 1915, Col. 103. 

(237) S ■ 309 — Trial before Sessions Court— 
Addition»of changes at the trial— Conclusion of 
the case— Opinion of assessors— Sessions Judge 
cancelling trial on the ground that charges were 
wrongly added — Subsequent fresh trial— Second 
trial not legal . Emperor v. Nathu Rewa, 17 
Bom. L.R. 1074 — 3 Bom. Cr. 0. 150 = 16 Cr. 
Jj.J. 824 = 31 Ind. Cas. 1000. See Final Part, 
1915, Col. 105. 

• (238) 8. 309 (2). See No. 231, supra. 

(239) S. 326. See No. 226, supra. 

(240) S. 327. See No. 226, supra . 

(240-a) S. 337. See APPROVER. 

(241) Ss. 337, 338 —Offences not triable by 
Court of Session also committed — Pardon 
whether cax i be granted— Object of construing 
Penal and other Statutes— Rule of strict con- 
struction — Applicability . Haramal Parma- 
nand v. The Grown, 9 S L.R. 43 = 16 Cr. L.J. 
632 = 30 Ind. Cas. 456. See Final Part, 1915, 
Col. 105. 

(212) Ss. 337, 339— Pardon how forfeited — 
Approver , whose pardon is alleged to have 
been forfeited, procedure in tryino. 

In discharging an approver at the close of the 
Bessibifs trial in which he was examined as a 
witness, it is open to the Session? Judge to ex- 
press his opinion on the question whether the 
approver had forfeited his conditional pardon 
under 8. 339. It would then be for the Distriot 
Magistrate on behalf of the Crown to take aotion 
for the proseootion of suoh approver if he thought 
fit. On befog brought before the Magistrate 
with a view to committal to Sessions he oould 
plead his pardon in bar and thereupon the 


Grim. Pro. Code— (Continued), 

Magistrate would have to proceed as indicated 
in 7 L.B.R. 1 and in 37 A. 331. 

The Magistrate would have to satisfy himself 
that there was prima facie ground for holding 
that approver has forfeited his pardon and to 
include in hie oommitment order a statement of 
the evidenoe on whioh he relied as establishing 
this faot. On the case resohing the Sessions 
Court the aooused oould again plead his pardon 
and the Sessions Judge would have to entertain 
this plea and decide it before putting the Aooused 
on his trial for the substantive offence. King- 
Emperor y. Po Ket, 8 L.B.R. 447 = 17 Or. 
L.J. 337 = 35 Ind. Cas. 613. 

TWOMEY, J. 

References : — (a) 5 L.B R. 1 ; 80 B. 611 ; 87 
C. 846 ; 37 A. 331, R. 

(243) Ss. 337 (3) and 339 —Pardon— Pro* 
cedure on grant of pardon — Omission to 
keep approver in custody — Wilfully conceal- 
ing anything essential— Absconding before 
conclusion of cross-examination— Forfeiture 
of pardon . 

When an accomplice has boon granted and 
has accepted a pardon ho should, unless he is 
on bail, be detained in custody till the termi- 
nation of tho trial by the Court of Boesions or 
High Court. A pardon onoe tendered and 
aooepted is forfeited only by wilfully concealing 
anything essential, or by giving false evidenoe. 
Absoonding ‘before conclusion of oross-exemina- 
tion does nob. amount to wilful oonoealment. 
Mating Po Hla y. King-Emperor, 9 Bur. L.T. 
76 = 8 L.B.R. 367 = 17 Cr. L.J. 391 = 35 Ind. 
Cas. 823. 

TWOMEY, J. 

(244) 8. 338. See No, 241, supra. * 

(245) S. 339, See Nos. 242 and 243, supra. 

(246) S. 339 (2)— Statement made under pro- 
mise of pardon retracted — Want of corrobora- 
tive evidenoe— Conviction whether legal. See 
EVIDENCE ACT, No. 4, 6 I’.W.R. 1916 (Cr.). 

(247) Ss. 340, 344, 439 — Adjournment — 
Accused entitled to— For securing services 
of pleader for cross-examining prosecution 
witnesses — RevisiC'n. 

Held , that un aooused is entitled to have an 
adjournment of his case so as to enable him 
to Beoure tho servioes of a pleader whom he 
wants to engage for the purpose of cross-examin- 
ing the prosecution witnesses. 

So where a magistrate refused in snoh a ease 
to give time, the Chief Court stayed the proceed- 
ings and directed him to re-summon the prose- 
cution witnesses for oross-examination by the 
aooused or his Counsel, fiber Singh y. The 
Grown, 14 P.W.R. 1916 (Cr.)-17 Cr. L.J. 278 
= 34 Ind. Cat. 998. 

RATTIGAN, J. 

(248) S. 341 — Deaf and dumb accused — 
Procedure . 

Though great caution and diligence are 
neoessary in the trial of a deaf and dumb person, 
yet if it be shown that suoh person had sufficient 
intelligence to understand the oharaoter of hie 
oriminal aot, he is liable to punishment. 
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Emperor v. A Deaf and Dumb Aooaaed, 18 

Bom. L.R. 659-8 Bom. Or. C. 197-40 8, 
698. 

BATCHELOR and SHAH, JJ. 

(949) S. 342— Evidence of the prosecution — 
Not implicating accused— Statement of accused 
— Not admissible against him. Ablbulla 
"Rovutban y, K&bib Rovuthan. (1916) M.W. 
N. 418-2 LW. 939-16 Cr. L.J* 623 -30 Ind. 
Oaa. 447 — 39 M. 770. See Pinal Part, 1915, 
Ool. 108. 

(250) 8 . 342— Questioning the accused — 
Omibsion, an illegality. Emperor v. Baaapa 
Nlngapa, 17 Bom. L.R. 892 = 3 Bom. Cr. C. 
104-16 Or. L J. 765 — 31 lnd. Cas. 365. See 
Pinal Part, 19 15, Col. 108. 

(261) 8. 342 14). See No. 361, infra . 

(252) '8. 343. See No. 361, infra . 

(253) 8> 344 — Remands to custody when to be j 
ordered*- Amount of evidence necessary. Ah- 
madalt v. Emperor, 1J N.L.K. 162-16 Cr. 

L. J. 705 — 30 lnd. Oaa, 993. Soe Pinal Part, 
1915. Col. 109. 

(254) S. 344. See Nos. 66 and 247, supra. 

(255) 8*. 344, 439. See STAY OF CRIMINAL 
Proceedings, No. a, 8 P.W.R. i9io (Cr.). 

(256) Sa. 344. 439 — Powor of Court under 

B. 344. See STAY OF CRIMINAL PROCEED- 
INGS. No. 3, 4 P.W.R. 1916 (Cr.). • 

(257) 8. ‘315—Compoundable offence— Com- 
promise out tff Court — Subsequent resiling 
by one jparty— Effect of compromise — Procedure 
to be followdd. Mahomed Kannl RowLheP v. 
Inayathulla Sahib, 2 L.W. 1200-18 M.L.T. 
802-16 Cr. Ij.J, 803-31 Ind. Cas. 819 = 39 

M. 946. See Pinal Part, 1915, Col. 109. 

(238) 8. 346 — Criminal trespass — Possession 

must bo aotual not juridical. See PENAL CODE, 
No. 192, 8 L.B.R. 425. 

(269) S. 346. See Noa. 208, supra, and 329, 

infra. 

(260) Ss. 345. 493 (1) (d), 439-Scope of 
8 . 346 — Power of compounding when may be 
exercised— Matter pending before High Court in 
revision — Compounding whether ran be allowed . 
Sankar Rangayya v. Ranker Ramayya, 29 
M.L.J. 521-18 M.L.T. 381 = 16 Cr. L.J. 750 
-39 M. 604-31 lnd. Cas. 3&0. 8ee Final 
Part, 1916, Col. 110. 

(261) 8. 346. See No. 8, supra. 

(262) Ss. 348, 349— Procedure, when pre- 
vious conviction of apcused brought to 
Magistrate's noticl . 

• " It is not illegal or irregular for a Magistrate 
of the 2nd or 3cd class abting under S. 349, 
Grim. Pro, Code, to frame a charge against the 
aocuaed person (a). Emperpr y, Po Yin, 17 
Or. L.J. 201-34 Ind. Gas. 313. , 

TWOMBY, J. 

.References-.— [a) 2 L.B.R. 285-10 Bur. L. 
R. 806-1 Cr. L.J. 1010, 7. 

(268) B. 849. Bee No. 262, supra* 

(263-a) S. 850. See MAGISTRATE, i/uBIS- 
DIOTION OF. 

(264) 8. 850— Interpretation of—" Cease to 
imrcics jurisdiction and is succeeded by 

8 Or. 
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another Magistrate , M meaning of— Right to 
accused to recall prosecution witnesses— 
Practice . 

The words “ Ceases to exeroiso jurisdiction 
and is suoceeded by another Magistrate,” in 
S. 350 of Crim. Pro. Code, should not be con- 
fined to the case of a Magistrate who is trans- 
ferred and whose plaoe is taken by another 
Magistrate. 

S. 350 of the Code of Criminal Procedure 
may apply to oases withdrawn under S. 528 of 

the Code of Criminal Procedure. 

• 

It is necessary for the Magistrate to acquaint 
the acoused with the faot that he is entitled 
to have tho prosecution witnesses recalled. 
Barachl y. King-Emperor, U.B.R. (1916), 
2nd Qr., p. 108-17 Or. L.J. 401-35 Ind. Cas. 
961.* 

SAUNDERS, J. 

(26 i-a) Ss 350, 366, 367, 476. 494 and 528— 
Magistrate on leqpe — Effect of judgment 
written and signed by Magistrate after avail - 

. ivg himself of leave-— Sanction by District 
Magistrate after withdrawal of prosecution . 

Whore a Magistrate who had proceeded on 
leave and had thus ceased to exorcise jurisdic- 
tion in a oaso tried by him wrote and signed a 
document purporting to be his judgment in the 
case, it would not amount to a judgment. 

The accused in a case under S. *47, I.P.C., 
produced a certain document as evidence on his 
behalf. The Magistrate who tried jho oase, 
having proceeded on leave without ifrr.ting or 
pronouncing judgment as required by law, tho 
District Magistrate, being of opinion that the 
so-called judgment written by him was no judg- 
ment under the law transferred the caso to his 
own file, and proceeded to deal with it under 
tho provisions of 8. 350, Crim. Pro. Code*, 
Having examined the record the District Magis*, 
trate thought it proper to permit the public 
proseoutor to withdraw the prosecution. The 
Magistrate, however, after satisfying himself 
that there were grounds for believing that tho 
document produced bytheaccusod was a forgery, 
and after giving the accused an opportunity of 
showing cause, gave sanction to prosecute the 
accused under 8s. 469, 471 aDd 47*, I. P. C. 
Held that the Magistrate of the Distriot having 
transferred the oase to his own file and proceed- 
ed to deal with it, the case was before him in 
his judicial oapaoity and the prooeediDgs before 
him were judicial proceedings. Held also .that 
the ofienoe against the acoused having been 
brought to the notice of.tbe District Magistrate 
in the ooflrse of his judioial proceedings it was 
competent to him to take aotion under S. 476 of 
the Code. Chandra Kishore Ray v. E After or, 
36 lnd. Cas. 842. 

TEUNON and CHAUDHURI, JJ. 

(ttS) B. 860. Bae BENCH OF MAQISTBATES, 
No. 1, 8 Ii.B.B. 163. . * 

(366) Si. 860, 366 and 367— Com tried and 
judgment written, tigned and Hated by one 
Magistrate, but not pronounced vicing to 
absence of accused— Change of Magistrate — 
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Da novo trial claimed and granted— Proce- 
dure* if legal— New Magistrate , </ bound to 
pronounce the judgment of his predecessor. 

B. 367, Crim. Pro. Uode, requires the dating 
and signing of a judgment to be in open Court 
at the time of its pronouncement. 

Where a Magistrate who has tried a oase and 
written out his judgment is sucoooded by another 
before he ha8 actually pronounced the same, it 
is not obligatory on the succeeding Magistrate 
to pronounce the same and much less can ho be 
compelled to do so, though he may, if he chooses, 
date, sign and pronounce it, in which case he 
will bo adopting it as his own. 

Quatre . — Whether it will be legal for the 
succeeding Magistrate to date, sign and pro- 
nounce a judgment written by bis predecessor, 
when the accused demand a de novo trial ? 
In re Savarlmulhu Pillal, 3L.W. 496 = (1016) 
M.VV.N. 372 = 32 M.L.J. 81 = 17 Cr. L.J. 1CG = 
33 Ind. Cas 646. 

AYLING and NAPIER, .1J. 

(267) 8s. 350, 435 and <130— De novo trial if 
cancels charqe previously framed — Order subse- 
quently passed in favour of accused whether 
amounts to a discharge or acquittal— Revision 
against acquittal by a private party , whether 
competent • Simh&drt Naidu v. Sitharama 
Patructu, 2 L.W. 15244 = 17 Cr. L.J. 1 = 32 Ind. 
Cas. 129. See Final Part, 1915, Col. 111. 

(2GS) S. 366. See No. 266, supra . 

(269) S. 367 — Charge to jury— Heads of 
charge— Object of— What it should contain 
—Duty of Judge . 

Under b. 367, Crim. Pro. Code, a Judge is 
not required to write out in extenso the charge 
which he addresses to the jury. 

Toe term 11 heads of charge ” moans that the 
judge must faithfully record the lines upon 
Which he addressed the jury, both on the evi- 
ence and on the law, and the objeot of these 
eads of charge is to inform the High Court, 
should occasion arise, of what direction he 
gave in law to the jury and the naturo of his 
summing up of the evidence not only for the 
prosecution but also for the defence. 

The J uige need nyt in every par* icular and in 
every dotuil address himself to ever ' suggestion 
put forwardly the defence. His duty is fairly 
and candidly to point out the main and salient 
features of the case from the point of view of 
the prosecution and of the defence respectively. 

The headings of charge should record in an 
intelligible form and with sufficient fulness, the 
points of law and directions given by the Judge 
to the jury and the record should represent with 
acouraoy the bu balance, of the chargo by the 
Judge(a). *. 

Tbenuethod of expression and its form may 
be unsatisfactory, but if in subsUnco one can 
see from the frame of the heads of charge what 
were the directions ,whick the learned Judge 
gave to the jury and that they were cjght and 
ptoper, there can be no ground of complaint 
even though the phraseology and form adopted 
might be ope* to question (l). 

Mere iaformality in expression or form weald 
not be sufficient to invalidate the conviotion. 
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Eknath Sahay v. Ring Emperor, 1 Pat. L.J* 

317 = 17 Cr. L.J. 353 = 95 ind. Caa. 657. 
ATKINSON and JWALA PRASAD. JJ» 

References (a) 34 C. 698 and 36 C. 981, 
Ref. to. lb) 21 I. A. 686, Ref. to. 

(270) S. 367. Bee Nos. 266, supra, and 297, 
infra . 

(271) Ss . 367, All— Appellate judgment, what 
’ should be. 

Tbo petitioners were convioted all under 
Ss. 147 and 342, I P.C . and somo also under 
S. 354 nnd some under S. 459, I. P.C ; the con- 
victions were affirmed in appeal by the Sessions 
Judge. 

Held— That there ought to he sufficient 
materials in tbo appellate judgment itself to 
enable tbo High Court to form a conclusion as 
to the propriety of the conviction of each of the 
accused having regard to the various offences 
wiih which he was charged, and to enable it to 
come to a conclusion as to the correctness of 
the sentence which has been passed upon each 
of the acoused having regard to the nature of 
the cffcnco with whijh each of the aooused was 
charged. 

The High Court directed a re hearing of the 
appeal by the same Seamus Judge. Arindra 
R&jbuoabi v. The King Emperor, 20 C.W.N. 
1296. 

SANDERSON, C.J., and WALMSLEY, J. 

(272) S. 36 Oj-Rcview of judgment of High 
t Court — Finality cf order — Order not scaltd. 

The High Court has no power, under S 369 
of the Code of Criminal Procedure, to review an 
order dismissing an application for revision made 
by an accused person (a). 

But inasmuch as the order had been signed by 
the Judge rejecting tbo petition but not Bealed, 
it was open to the applicant to come to the 
High Court with an application in revision, and 
the Judge who had p tsaed the order was not pre- 
cluded from entertaining it (b), Goblnd Sahal 
Y. Emperor, 11 A.L J. 61 = 38 A. 134 = 32 Ind, 
Cas. 335=17 Cr. L J 47. 

TUDBaLL and WALSH, JJ. 

References :—(<*) 14 (J. 42 ; 7 A. 672, F . (b) 21 
A. 177 ; 27 A. 99, F. 

(273) 8. 3C>9—Revieiv of judgment by Sessions 
Court — Incompetency . 

A Sessions Judge oannot review an order or 
judgment once passed b$ him., S- 369, Grim. 
Pro Code, 1898, is quite dear on the point (a). 
Official Receiver, JCarachl v. Ganga Ram 
Shankar Das. 25 P.E. 1916 (Cr.). 

Broadway, j. 

References : — 8 W .R. 1909 (Cr,) ; 85 0. 950 ; 
22 B. 949 ; SO , T nd. Cas. 136 ; 98 A. 194 ; 21 Ind; 
Cas. 447, Ref. to ; 2 P.W.R. 1910 (Cr.), Diet . 

(274) S. 370 (\)-* Presidency Magistrate — 
Judgment, contents of. Emperor y. Shankar 
Ramifas, 17 Bom. L.R, 890=3 Bom. Cr. 0. 
102 = lu Cr. L.J. 771 = 31 Ind. Gas. 871. Bee 
Final Part, 1915, Ool. 112. 

(276) S. -874— High Court— Confirmation of 
sentence— Practice. Emperor v. DaJI Tesaba, 
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17 Bom. L.R. 1072-3 Bom. Or. 0. 148-16 
Cr. L. J. 8 18 — 31 lad. Gas, 994. See Final 
Pact, 1915, Col. 112. 

(276) Ss. 380, 662, 407. 408— First offenders 
-Submission of proceedings by a second class 
Magistrate to a firtt class Magistrate— Sentence 
passed by fi>st class Magistrate— Appeal from 
sentence— Court oj Session. Emperor v. Bhlra- 
appa Ulvappa, 17 B m. L.R. *895 = 3 Bqm. 
Or. G. 10/ = 16 Or. L J. 738-31 Ind. Cas. 
338. See Fiu&I Pack, 1915, Col. 113. 

(276-a) S. 397. See SENTENCE. 

(277) S. 397 — 1 Concurrent sentences ’ — Sen - 
ttnee oi imprisonment, what is implied in — 
Detention tn avd prison whether amounts to 
imprisjnment - Prisons Act (IX of 1894), 
S. 42. 

A sentence of imprisonment under the Prisons 
Act mut-t commence (rem tho date on which it 

was passed. 

A prisoner cannot be further detained in the 
civil prison for the period lor which he was kept 
out of it, lor the obj ct of bis commitment to 
the oi vi 1 prison was to ke *p him under deten- 
tion for a apt oitied period or until he paid up 
the debt, whichever event occurred sooner, and 
his detention in tne criminal jail may, conse- 
quently, be taken to serve the purpose of his 
detention in the civil prison. • 

Even a person committed to prison under 
S. 123 oi liiu (judo of Criminal Procedure is not 
undergoing a “ seutoncu ” ot lmpfiaoumout, and 
when such a person is convicted lor an olfftico 
and sentenced to a term cf imprisonment, euoh 
term cannot, under 6. b97 of the Code of Crimi- 
nal Procedure, be made to commence on the 
expiry of tho period lor which he huB been com- 
mitted to prifon under 8. 123, but must com- 
mence from the date of the order (a). 

A senUn te of imprisonment implies the 
punishment awarded on conviction ot an offence 
(5). Shin Taung v- Emperor, 17 Cr. L.J. 480 
— 36 Ind. Cas. 160. 

Mauno Kin, j. 

References (a) 31 M. 515 = 4 M.E*T. 228 — 
8 Or. L J. 402 ; 27 M. 5*5-1 Cr. L.J. 1090 ; 2 
Weir 452 — *0 M 444 ; 5 Borg. L.R. 26 ; 6 

Bom. L.R. 1098-1 Cr. L.J. 1114 ; 14 P.R. 

1895 (Cr.), F. ; 30 A. 334-A.W.N. (1908) 133-5 
A.L J. 318-7 Cr. L.J. 427 — 4 M.L.T. 41, Not 
F.\ 13 Ind. Gas. 1005 = 8 N.L R. 20 = 13 Cr. L. 
J. 185, App. (5), 14 PJ*. 1895 (Cr.), F.* 

• • (277-fl) 8. 397. Bee Nos. 13 and 74, supra . 

(278) 8. 40-3 — Previous acquittal, how far a 
bar to subsequent trial— First trial not proper 
as not initiate J on a proper m complaint— Penal 
Code , Si. 366. 368, »76 and 498 v Emperor v. 
Tlkaram Sakharam Kaiar, 17 Bom. L.R. 
678-3 Bom. Cr. O. 91 = 16 Cr. L.J. 657-30 
Ind. Gas. 611. See Final Part, 1915, Col. 114. 

(278-o) S. 403. Bee No. 180, supra, 

(379) St. 403, 35, 195, 935, m~f(tvious 
acquittal— Bar to subsequent trial— Penal Code, 
8s, 467. 109, 471. Emperor v. Jlvram 
Dankarjl, 17 Bom. L.R. 881-3 Bom. Or. 0. 
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93 = 16 Cr. L.J. 761-40 B. 97-31 Ind. Cas. 
361. See Final Part, 1915, Col. 115. 

(280) S. 406. See No. 41, supra . 

(281) B. 407. See No. 276, supra. 

(281-a) S. 406. See Appeal. 

(282) S. 408 —Sentences passed by Assistant 
Sessions Judge— Appeal, if lies to Session 
Court or to High Court. 

Where an Assistant Sessions Judge passes 
sentences upon an aocused eaoh of which iB 
lour years or under, and they are ordered to 
run concurrently, the appeal from the oonvio- 
tion and eentence lies to the Sessions Court 
and not to tho High Court. Lakhlm! v King- 
Emperor, ‘23 C. L.J 595 = 17 Cr. L.J. 265-34 
Ind. Cas. 986. 

MOOKfeHJEE and BHEEPSHANKS, JJ. 

References 11 Bom. L.R. 54i ; (1901) P.R. 
25, F. 

(283) S. 408. See No. 276, supra. 

(284) Ss. 408 ( b ), cD— Magistrate exercising 
potters under S , 30 — Conviction by such 

• Magistrate — Appeal — Mam La inability by 
Sessions Court — Proper forum — Chief 
Court. 

An appeal against the sentence and conviction 
passed by a First Clubs Magistrate exercising 
euhanced powtrs under S. 30, Cnm Pro. Code, 
does not lie to the Court of Sessions, but such 
an appeal can bo presented to the Chief Court 
under S. 403 (b), Cnm. Pro. Code. Ahmad 
Kban v. The Crown, 6 P.R 1916 £r.) = l‘22 
P. L.R. 1916 — 17 Cr. L J. 299 = 35 Incf. Cas. 171. 
RATT1GAN, J. 

Reference 17 M.L.J. 248, R. 

(285) Ss. 408, 413 —Penal Codecs. 379 — 
Several act used convicted at the same trial 
— Appeal by some — Right of appeal by 
another on whom non-apptalable sentence 
passed. 

The wurding of S. 413 of the Code of Criminal 
Procedure is opcu to the interpretation that 
tho legislature intended that the right oi appeal 
exercisable by a person who has received an 
appealable sentence should carry with it a right 
of appeal also by any oiber*person convicted at 
the same trial, even though that particular 
person may have received a sentenco which, if 
it Blood alone, would not have been appealable. 

Hence whore four persons wore convicted at 
the eaino trial of an oflenco under S. 379, Penal 
Code, three of them receiving a sentence of 
two months each and the fourth a sentence of 
one mouth, and the former appealed to the 
Sessions „ Judge who quashed the oonviotion, 
held that the fourth person 'also had' a right of 
appeal, although he received a sentence -which 
by itself was, not appealable. Lai Blngh Y. 
Emperor, 14 A.L.J. 518 = 38 A. 395 = 17 Or. 
L.J. 513 = 36 Ind. CaB. 48J. 

'PlGGOTT, J. 

(286) 51a. 408, 413— Several accused tried 
jointly— One accused awarded appealable 
sentence— Appeal by others, right of . 

Held, that, where, at the joint makof two or 
more persons by a first olass Magistrate, an 
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appealable sentenoe is passed upon any one of 
them, all the oonvioted persons have the same 
right of appeal, even though their sentenoes 
may be of the kind against whioh appeal would 
have been barred by 8. 413, Crim. Pro. Code, 
if they had been triod singly (a). 

The word 11 oases ” in B. 413, Crim. Pro. 
Code, explained. Jalsnkh v. The Crown, 31 
P.W.R. 1916 (Cr.) — 16 P.R. 1916 (Cr.) = 17 
Cr. L.J. 173 = 33 Ind Caa. 653. 

SHADI LAL and LESLIE-JONES, JJ. 

References : — (a) 9 Cr. L.J. 356 (F.B.) = 4 
L B.R. 354 ; 5 Cr. L.J. 496 = 17 M.L.J. 248, F.; 
5 B.H.C.R. Cr. C. 24 ; 7 B. H.C.R. Cr. C. 35, 
Dbss . 

(287) Ss. 408, 413— Scope— Several accused 
sentenced at one trial— Some awarded imprison- 
ment— Others awarded fine oi less than Rs. 50— 
Right. of appeal of latter. The Crown v Mus- 
aaram&t Nauratl. 30 P.R. 1915 (Cr.) = 17 Cr. 
L,J. 27 = 32 Ind. Caa. 155. See Final Part, 
1916, Col. 115. 

(287-a) 8. 413- See Appeal. 

(288) S. 413— Appeal— Right of - Joint trial 
— Non appealable sentence against some 
accused and appealable sentence against 
one— Appeal at instance of former— Main- 
tainability, 

No appeal lies to the Sessions Judge or the 
District Magistrate at the instanoe of a person 
against whom a non-appealable sentence has 
been passed, merely because an appealable 
sontence has been passed against others jointly 
tried with him. 

S. 413 of the Code of Criminal Procedure 
speaks of an “ appeal by a oonvioted person in 
cases in which a Court of Session or the District 
Magistrate or other Magistrate of the first 
class passed a sentenoe of imprisonment not 
exoeeding one month only, or of fine not exceed- 
ing fifty rupees only, or of whipping only.” 
Although for the sake of convenience the Code, 
under certain restrictions, provides that there 
oan be a joint trial it must be token that there 
is a separate case as against each of the aocused 
dealt with In the joint trial. Therefore the 
reference in S. 413 to a case is not to what in 
ordinary language is regarded for statistical 
and other purposes as one case, but to the 
adjudication as against eaoh of the aocusedi 
Them can be no question that each of the 
oonvioted accused is entitled to prefer separate 
appeal. There can be a number of appeals in 
that way. The moment that sentiences are 
passed against each of the aooused, the one 
oase is Split into a number of oases within the 
meaning of 8. 413 of the Codff (a). In re 
YenkatakrUhnayya, 31 M.L.J. 837. 

Oldfield and Beshagiri aiyab, J5. 

* References :—(a) 38 A. 395 ; 17 M.L.J. 248, 
Diet. ; fi B.H.C.R. Cr. C. 24 ; 7 B.H.C.R. 
Or. C. 35, F.n 

(289) &. 418. Bee Nos. 285, 286 and 287, 
supra. 
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(289-a) 8. 417. Bee ACQUITTAL, 

(289-5) 8. 417. Bee APPEAL. 

(289-c) 8. 417. Bee REVISION, 

(290) 8. 417— Acquittal, revision of order of — 
Local Government refusing to appeal- 
jurisdiction of High Court, 

In oases of acquittal of an aooused, the 
revisional jurisdiction of a High Court should 
ordinarily be exercised sparingly and only 
where it is urgently demanded in the interests 
of public justioe, and a High Court should not 
entortain an application by a complainant to 
revise an order of acquittal after Ihe Local 
Government has declined to direct an appeal 
against it. J. & F. Graham & Co. v. H. G. 
Elsey, 9 Bur. L.T. 47 = 8 L.B.R. 86G=17 Cr. 
L.J. 91 = 32 Ind. Cas. 683. 

FOX, C.J. 

References: — 27 Ind. Cas. 186 ; 19 C.W.N, 
184 = 21 O.L.J. 53 = 16 Or. L.J. 122 = 42 C. 
612, F, 

(291) 8. 417, appeal from an acquittal— 
Distinction if any between such appeal and 
appeal from conviction with regard to consider- 
ation of evidence — General rule applicable to 
criminal cases— Appellate Court's duty to give 
due weight to decision of lower Court— Penal 
Code , Ss. 141, 147, 430— Rioting and mischief 
by injury to ivories of irrigation- Boca fide 
claim of righ\ — Written statement filing of % by 
accused , propriety of. Deputy Legal Remem- 
brancer, Behar and Orissa y Matukdharl 
8ingh, 20 C.W.N 128 = 17 Cr.L.J. 9 = 32 Ind. 
Caa. 137. See Final Part, 1915, Col. 116. 

(292) Ss. 417, 439 — Acquittal— Circum- 
stances not justifying interference with 
acquittal— High Court’s power to acquit a 
prisoner without appeal. Bee ACQUITTAL, 
No. 1, 7 P.W.R. 1916 (Or.). 

(293) 8. 423 — Appeal — ■_ Conviotion under 
Ss. 145, 325, I.P.C. — Separate sentences by 
Magistrate — Setting aside conviotion under 
8. 325 — Enhancing sentenoe under 8. 145 to 
Aggregate term passed by Magistrate — Whether 
* maintaining ’ sentenoe — Illegality. Bee 
Penal Code (I860), No. 32, 31 P.R. 1916 (Cr.) 

(293 a) 8 . 423 —Practice— Right of appellant 
to reply to public prosecutor . 

There is nothing in the language of 8. 429, 
Crim, Pro, Code, tot preclude the appellant or 
bis pleader from replying to the arguments of 
the publio proseeutor, and as a matter oi 
prinoiple, suoh right of reply should be 
conceded to him. The practice of the Allaha- 
bad High Court has been uniformly in favour 
of allowing this right to the appellant or hit 
pleader. Buta Blngh v. Emperor, 36 Ind. 
Cas* 835. 

Shah Din andOHEVis, jj. 

(294) 8. 423. See PENAL CODE, No. 82* 
81 P.T}. 1916 (Cr.) 

(294 a) 8. 423. Bee Nos. 199, supra. and S80 
and 334, infra . 

(294-5) B. 493. See APPEAL. 
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(295) 8 . 423 (6)— Sentence of three months 9 
imprisonment— Altered to one month's imprison- 
ment and a fine of Rs. 100 — Whether amounts 
to enhancement of sentence . Klrpa Ram y. 
Crown, 7 P,R. 1916 (Cr.)«l6 Or.L.J, 603-3C 
Ind. Oar. 155- 96 P.L-R. 1916. Seo Final 
Part, 1915, Col. 118. 

(296) S. 423 (1) id). Bee No. 260, supra. 

(297) Ss. 423, 367, 537 (a) — Disposal of appeal 

after isswe of notice— Judgment , necessity of. 
Emperor v. Devendra 8hlvapa Llmbenayar, 
17 Horn, Ij.R. 1085 = 3 Bom. Cr. 0. 161 = 16 
Cr.JJ.J. 831 = 31 Ind. Oaa. 1008. See Final 
Part, 1915, Col. 118. # 

(298) Ss. 413, 428— Appellate Court setting 
aside conviction and sentence, ordering 
re trial and directing the Magistrate to take 
additional evidence and to record a fresh 
decision on the original and additional 
evidence— Legality — Prejudice to accused — 
Procedure, 

In this ca?e, tho petitioners were convicted 
by the Sub divisional Magistrate of offences 
under Ss. Il7, 148, Penal Code. On appeal to 
the Sessions Judge, it was oontendod that the 
Magistrate bad omitted to record important 
evidence for the proseoution, and *o the Ses- 
sions Judge set aside the convictions and 
sentences, remandod the case to the Magistrate 
and directed him to take additional 'evidence 
for tho procculinn as well as for tho accused, 
and record a Losh dooision on the entire 
ovidenoe The Sassions Judge ’also ordered a 
“re trial fmm tho point at which the additional 
evidence should have been taken.” The Magis- 
trate accordingly tcok additional evidence and 
again convicted tho petitioners who again 
appealed to tho Scions Court. This appeal 
oame before a different Sessions Judge and 
both parties as-kod him to disregard the addi- 
tional evidence as of no value to them, and to 
try the cise on the evidonoe originally reoordod. 
This was dmio ana tho convictions were up- 
held. On revision to the High Court, held : 

Per Chxmier . C.J. — That, even if the order 
of the origiual Sessions Judge was not merely 
irregular but illegal, it«was not uccessary for 
the High Court to order a r^-fcrial by tho 
Magistrate. Ordinarily the proper oourse to 
take would have beon to set aside all the 
proceedings subsequent to tho alleged illegal 
order and to require the Sessions Judge to 
record a fresh judgment on the evidence 
originally recorded or send the case to another 
* Sessions Judge for that purpose, but as both 
sides had asked the Bessionh Judge to disregard 
entirely all the additional evidence, and the 
BessionB Judge had already reoorded his findings 
on tho original evidence only, i| was unneces- 
sary to return the case to the Sessions Judge in 
order that he might reoord a fresh judgment. 

Held also, that the aooilsed were in no way 
prejudiced by the failure of the first Sessions 
Judge to make an order in striot com ©Banco 
either under S. 428 or under 8. 428, Orfth. Pro. 
Code. 

Per Jwala Prasad , J. — The order of the 
Sessions Judge setting aside the eonviotions and 
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sentenoe8, ordering a re-trial of the acoused, and 
directing the Magistrate to take additional 
evidence, hut at the same time requiring him 
to reoord a fresh decision on evidence already 
on the reoord of the case and upon the addi- 
tional evidence which he waB directed to lake, 
was wholly illegal (a). Gajan&nd Thakur y. 
The King-Emperor, 1 Pat. L.J. 99 = 17 Or, 
L.J. 332 = 35 Ind. Cas. 508. 

CHAMIER, C.J. and JWALA PRASAD, J. 

Reference : — (a) 3 C.L.J. 303, R. 

(299) 8s. 423, 439 — What amounts to en- 
hancement of sentence: See SENTENCE, 
No. 1, 5 P.W.R. 1916 (Cr.). 

(299-ti) S. 424. See APPEAL. 

(300) S. 424 — Judgment on appeal — Rioting 
case against eleven accused — Omission to consider 
the ..ase of each accused separately— Legality. 
In re Bapu Naidu, 2 L.W, 958 = 16 Cr. L J. 
735 = 31 Ind. Cas. 175. See Final Part, 1915, 
Col. 118. 

(301) S. 424. See No. 271, supra. 

(302) 8 . 427. See No. 331, infra . 

(303) 8. 428. See Nos. 115 and 298, supra. 

(304) 8 . 429. Bee No. 154, supra . 

(30i a) 8. 435. Soe High Court, Juris- 
diction of. 

(301 b) S. 435. Soe REVISION. 

(305) S. 435— Revision— High Court , powers 
of. 

It is competent to tho High Court to call for 
the record of any proceeding in wn inferior 
Criminal Court, and if necepsary or expedient, 
to revise any order passed by such Court, 
whether of a preliminary or final naturo. 

Hence, where a District Magistrate callod 
upon a witness who gave evidence before him 
to show cause why be should not bo prosecuted 
for perjury under 3. 193, Penal Code. Held 
that the High Court was competent to revise 
the order inasmuch as the statement bad been 
made with reference to bis recolleotion and 
belief. T. N. Chadhm v. Emperor, 14 A. L.J. 
851 = 36 Tnd. Cas. 878. 

PTGGOTT, J. 

Reference (1S92) A-W.N. 102, F. 

(006) S. 435— Revision, power of Sessions 
Judge to review orders passed in, 

Whero a Sessions Judge, of bis own motion, 
called for proceedings in which a Magistrate 
had discharged certain accused persons, but 
finding on the record no cause for interference 
returned the proceedings to the Magistrate 
without taking further action, and where sub- 
sequently the complainant, Applied," to him to 
have the oase re opened, and, the Sessions 
Judge, holding himself to be barred from taking 
further aotion, returned the application to be 
presented to the Chief Court. 

Held , (1) that tho Sessions Judge was not 
barred from dealing with the application 
himself ; 

(2) The Sessions Judge was i%t necessarily 
precluded from, bearing him and, ifffcbe argu- 
ments led him to do so, from altering his view: 
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(3) Held also, that the Sessions Judge should 
have heard complainant's advocate, and if he 
was of opinion that there were grounds for 
re-opening the case against any of the aocused, 
he should have given him or them an oppor- 
tunity to show cause against that being done. 
The application was therefore returned to the 
Sessions Judgo for disposil accordingly. Tun 
Myalng v. Kauk San, 8 L.B.R. 377. 

Parlett, j. 

(307) S. 435— Revision— Records called for by 
Sessions Judqe on his own motion and returned 
without interference— Subsequent application by 
complainant to re open the case — Dutv ofSess'ons 
Judqe. Mg Tun Myalng v. Nga Kauk San, 
lGCr. LJ 7M =30 Ind. Cis. 999 = 8 Bur. L 
T. 243. Soe Final Part, 1915, Col. 119. 

(308) 8. 435. 8ee 14, C6, 108, 171. and 
267 supra, and 351, infra. 

(309) S. 435 (4) — Revision. concurrent juris- 
diction of Sessions Judge and District 
Magistrate in. * 

Where a District Magistrate called for the 
proceedings of a cape in which the accused kad 
been discharged, and, where the complainant 
subsequently presented an application to have 
the order of discharge sot aside to the Sessions 
Judge, and the Sessions Junge sent for the 
proceedings to the District Magistrate, who 
beforo submitting them to tbe Sessions Judge 
and without notifying the Sessions Judge of 
his action signed his name on a printed form 
bearing t)ie w irds“ Oa a perusal of the record 
no cause* appearing foe interference, it is 
ordered that the record bo returned,” and, 
where, subsequently the Sessions Judge passed 
orders directing that iho accused bo committed 
for trial: Held, thitthc Di-rrict Magistrate's 
aotion in calling for the record w*b not equiva- 
lent to entertaining an application, and that | 
.there was nothing in 8 435 (4) of the 

Crim. Pro. Codo to render th»» S ct -8'ons Judge’s 
order invalid (a). King Emperor v. Po Gyl, 

8 L.B.R. 361 = 17 Cr. L.J 497=36 Ind. Cas. 

465 * 

Parlett, j. 

Reference : — (ci) ?,6 M. 477, D. 

(310) 8s. 435, 436 — Commitment to the Court 
of Sessions by the High Court in revision — 
dim* Act, Ss. 19 F 20. 

Where in a case proceeded wi*h under S. 19 F, 
the exidenco recoidnd fry the 1\) iRistrate dis- 
closed an cff-mcci under S. 20 of tho Arm] 
Aot,«the High C urr directed the commilmont 
of the case to the Cwi*t of S- s<uon*». Nishl 
Kanta Lahirl v The Crown, 90 C.W.N. 732 
= 17 Gr.Jj.J 5*02 Mi I 'rid (Jai 311. v 
QHITTY and Walmsley jj. 

(311) *£j,s 435 and 437 — Oh it ter Act. S. 15 — 
Criminal proceedings, penning toi subordinate 
Court - Interference o t H'qh Court, if legal— 
Civ. Pro Code 1 19081, O. V. r« 10, and O XVI, 

6 — Service of summons on witnesses , when 
complete— Process- S' j v< r . if entitled to a general 
right of entrjf — Surnnrnuivecti d to one address 
—Process sti ver eiveung without permission 
another house at a d flerent address, if legal — 
Owner of house a&h.i.y the-pe^n to get out , if 
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amounts to an offence — 4 Badava, Rascal, * use 
of, whether evince an intention to provoke a 
breach of the peace— Penal Code , 8s, 189 and 
504, ingredients necessary to constitute offences 
under. In re 8. Kuppuswaral Alyar, 28 M. 

L. J. 505 = 2 L.W. 463= 17 M.L.T. 398 = fl916) 

M. W.N. 365 = 16 Cr. L.J 477 = 29 Ind. Caa. 
109 = 39 M. 661. Seo Final Part, 1915, Ool. 
120. * 

(312) Ss, 435, 438 — Reference to High Court 
— District Magistrate — Decision by Sessions 
Judge . 

A Distriot Magistrate, has no power, under 
8s. 435 and 438 of tho Crim. Pro. Codb. to 
make a reference to the High Court question- 
ing the propriety of a judgment «t the 
Bessons Judge [a). Emperor y. Lob\ 18 
Bom. L.R. 796 = 3 Bom. Cr. C. 215 = 17 C-?. L. 
J. 629 = 36 Ind. Cas. 677 

Beaman and Heaton, jj. 

Reference :— 23 C. 250, F, 

(313) Ss. 435, 439 — Penal Code, S. 406— 
Criminal breach of trust— Article given to 
accused under written aqieement— Compe- 
tency of Criminal Courts to decide whether 
agreement was real or nominal. 

Where a person is accused of criminal breaoh 
of trust in respect of articles doliverod under a 
written instrument which expressly reoitos that 
they wero .returned to him after money 
received, it iB not open to a 'Magistrate to 
launch into anonquiry whether the instrument 
represents a real transaction botwoen the 
parties or a mere benami arrangement consti- 
tuting the accused a trustoe in respect of those 
articles. Gokayarapu Perayva y. Emperor, 
(1916) 2 M.W N. 168 = 4 L. W. 198 = 36 Ind. 
Cas. 8GG. 

Seshagiui aiyar, j. 

(313-a) 8. 436 Bee HlGn COURT, JURIS- 
DICTION OF. . 

(313-6) 8. 436, See REVISION. 

(314) S, 436 — Discharge of accused — Grounds 
for commitment to Sessions Court— Duty of 
District Magistrate while ordering commit- 
ment. ti 

Where an accused person is discharged by an 
inferior Court, the District Magistrate, before 
ordering bis committal to the Sessions Court, 
should come to a finding, with reference to the 
evidence, that the accused had Jbeen improperly 
discharged. 

The fact that therein rge is, in the opinion * 
of the District Mngiytrulo. of such an import- 
ant character that it should be considered by a 
Court of Session, is not a snfFnient reason for 
interfering w'V.h the ordrr of discharge- Sri- 
krlshen Lai y. The King Emperor, 1 Pat. L. 
J. 97 = 17 Cr. L. J. 330 = 35 I..U, Cas. 606. • 

’ CH\MIER, C.J* and JWALA PRASAD, J. 

a B. 436. See Nos. 7 and 810, supra, 

, infra. 

(315-a) S. 4S7. See HIGH COURT, JURIS- 
DICTION OF. 

(315-6) S. 437. Soe REVISION. 
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(316) 8 . 497 —Discharge on full consideration 
of evidence— Further enquiry , if proper— 
Complainant's remedy— Resort to civil suit . 

, Where a Magistrate discharges an acoused 
after due consideration of the evidence on 
reoord, and where his order is rot manifestly 
perverse or foolish or based on an incomplete 
reoord of the evidence, it is not open to the 
District Magistrate to sot aside the orde* of 
discharge merely beoause he himself is of a 
contrary opinion (a). 

It is oompotent to the complainant under 
such circumstances to maintain a civil suit for 
injunction, but ho is not entitled to have 
further enquiry made into his complaint (6). 
Naslruddln v. Abdul Aziz, 20 P.W.R. 1016 
(Cr.) = 17 Cr. L J. 161 = 33 Ind. Cas. 641. 
Scott Smith, j. 

References : — (a) 07 P.R. 1913 = 166 P.W.R. 
1912=15 lud. Cas. 116, It. J 10 P.R. 1911 = 24 
P.W.R. 1911 = 11 Ind. Cas. 137 = 12 Cr. L.J. 
364 (F.B.) ; 91 P.R. 1913 = 8 P.W.R. 1913 (Cr.) 
-17 Ind. Oas. 796 = 13 Cr. L.J. 860, F. (6) 13 
Ind. Cas. 927 = (1912) M.W.N. 85 = 13 Cr. L.J. 
176. F. 

(317) S. 437— Order of discharge amounting 
to acquittal— Sessions Judge has no juris- 
diction to order further enquiry . 

The Sessions Judge has no jurisdiction to 
order any further enquiry in a ease Where the 
so called discharge by the First Clu^s Magistrate 
was in eff>*at nu acquittal [a h In re Pothuri 
Yonkataramayya, 17 Cr. L.J* 95 = 32 Ind. 
Cas. 687. * 

Srinivasa aiyano mi, j. 

References : — (a) 25 Ind. Cas. 1001 = 27 M.L. 
J. 689 = (1914) M.W N. 646 = 16 M.L.T, 303 = 
38 M. 586 = 15 Cr. L J. 673, F. 

(318) S. 437 — Further inquiry — Court's 
discretion in issuing notice to respondent — Must 
be exercised judicially and favly • M. P. Y. 
Yaidyanath Iyer y. King-Emperor, 8 Bur. 
L T. 133= 16 Cr. L’J. 696 = 30 lod. Caa. 744. 
See PiLal Part, 1915, Col. 121. 

(319) S 437. Sec Noa, 152, 172 and 311, supra. 

(320) Ss. 437 and 436— High Count's power 
of interference — Fu'Pihei enquiry . 

The rovisional jurisdiction cl Court under 
S. 437. Crim. Pro. Code, in cases of orders of 
discharge may be exercised on the ground of 
misapprthoiiHion of ovidence, and the Court of 
revision is justified in ordering a re-considera- 
tion of evidence already taken (a). 

. Tbo “ furthor enquiry ” which the District 
Magistrate may order under S. 437 is identi- 
cal with the “fresh inquiry M referred to in 
B. 436 And implies a soiling aside of tho order 
of discharge. Begraj v. Tho Crown, 10 8.L. 
R. 68 = 17 Cr. L J. 349 = 35 iud.*Oas, 525. 

Pratt, j c. and Hayward, a.j.C- 
• Reference fa) 32 M. 2^0, F. 

(821) B. 438. See ACT XIV OF 1874 (SdllE- 
duled Districts), No. i, 18 Bom L.R, 789, 

(322) 8 438. Bee PENAL CODE, No? - 10, 24 
O.L J. 137. 

(323) 8. 438. Bee Nos. 206, 207 an<f 312 
supra , and 328, infra . 
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(323-a) 8. 439. See HIGH COURT, JURIS- 
DICTION OF. 

(323-6) S. 439. Bee REVISION. 

(324) S. 439 —Revision— Time within which 
High Court must be moved— Practice of 
Court. 

According to the praotioe of the High Court, 
an application tor revision in criminal cases 
must be made within sixty days from the date 
of the order complained of, exclusive of the time 
necessary for obtaining copies. This is not an 
inflexible rulo and in exceptional circumstances 
the rule may be departed from. Kshetra 
Mohon Girl v. Darpanarain Girl. 20 C.W.N. 
1170 = 43 C. 1029 = 17 Cr. L.J. 419 = 35 Ind. 
Cas. 979. 

Sanderson, c.j. and Walmsley, j. 

(325) S. 439— Lache .2 of prosecution— Pre- 
vious convictions not placed before trying 
Magistrate— No ground for revision — Duty of 
prosecution to place all materials before the 
Court Crown v. Usman wd. Dato. 9 S.L.R. 
95 = 17 Cr. L.J. 3 = 32 Ind. Cas. 131. See 
Fiual Part, 1916, Col. 122. 

(326) 8. 439— Finding of fact — First report 
by the Police for using abusive language— Sub- 
sequent development of the case into assault— 
CouvictioiYunder S. 323, Penal Code — Revision. 
See Penal Code, No. 1 12, l P.W.R. 1916 
(Cr.). 

(327) S. 439. See Nos. 14, 47, 62, 109, 111, 

115, 154, 155, 156, 164-a, 170, 171, 247. 255, 
256, 260. 267, 292, 299, and 313, and 

334 and 351, infra. 

(328) Ss. 439, cl. 3, 438 — Reference for 
enhancement of sentence — Proposal to enhance 
beyond limits of trying Magistrate's power — 
Practice of accepting findings of fact as conclusive 
— Non- applicability — Interference in revision— 
Enhancement of sentence — Extent of the power. 
Crown y. Kamal wd. Shahu Khoso, 9 S.L.R. 
P2 = 16 Cr. L.J. 712 = 30 Ind. Cas. 1000. See 
Final Part, 1915, Col. 124. 

(329) Ss. 439, 345 -+IIigh Court in revision if 
can grant leave to compound off< nee — Penal 
Code, S. 417 — Criminal trespass, elements 
necessary to constitute effence. 

Tho accused were charged under'Ss. 447 and 
504, l.P.C. The tryiug Magistrate held that 
tho evidonoo was not sufficient to justify a cou- 
viction under S. 501, l.P.C., and convicted the 
ppoused under S* 447, l.P C.. only and passed 
a non-appealable sentence. ThoSossions J^idge 
on being moved in the matter called for the 
reoord and on tbo datq fixed for bearing tho 
complainant filed a petition, to the effect that 
the case had been compromised ancf asked for 
leave to withdraw tho case. On a reference by 
the Sessious Judge under S. 43S. Crim. Pro. 
Code, recommending that permission might be 
give*) to the parties to compound the case. 

Held— That, when an accused has been 
oonvioted of a oompoundable tffence, rhe High 
Court, in the exeroiso of its revisional jurisdic- 
tion under S. 439, Crim. Pro. v Code, is not 
competent to grant Ioavo to compound the 
offence under S. 34 p, Crim. Pro. Code, when 
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such composition has been entered into after 
the oonviotion of the accused. 

That to sqBtain a conviotion ^under 8. 447, 
I.P.O., it is necessary to prove as required by 
B* 441 not only that the accused entered upon 
the property in the possession of the complain- 
ant but that they did so with intent to commit 
an offence or to intimidate, insult or annoy 
any person in possession of such property ; and 
no such intent having been proved in the oaso, 
which was one of civil dispute, the oonviotion 
under 8- 417, 1 P.C., should be set aside. 

Akehoy Singh y. Rameawar Bagdl, 20 C.W. 
N. 1071=43 0. 1143 = 17 Cr. L J. 339 = 35 Ind. 
Cas. 515. 

MOOKEJRJEE and SnEETSIIANKS, JJ. 

(330) Ss. 439, 423, 253 — Presidency Magis- 
trate , order of discharge by—Rivision by 
High Court . 

The H:gh Court has power under S. 439 read 
with 8. 423 of the Crim. Pro. Code to revise an 
order of discharge passed by a Presidency 
Magistrate and to direct a further enquiry, if 
there are good reasons for doing bo, although 
no question of jurisdiction arises in the case. 

Where A T , one of several accused persons, was 
discharged by tho Magistrate under 8. 253, 
Crim. Pro Code, and tho High Court, at the 
hearing of the appeal of the other accused 
persons who were convicted by tho Magistrate, 
directed that the evidence of N should be 
recorded, and in disposing of tho appeal took 
into consideration tho evidence so recorded, and 
beiDg of opinion that that evidence could not in 
some respects be accepted, issued a rule to show 
cause why the order of discharge should not bo 
set aside : 

Held— That tho mere fact that N was called 
upon to givo bis ovidence in tho case did not 
.convert the order of discharge into one of 
acquittal and did not deprive tho High Court 
of its revisional jurisdiction. 

That, in tho circumstances of the oaFe, the 
High Court should not aside the order of 
discharge inasmuch as the evidence of N which 
was recorded under orders of the High Court 
and which was used by that Cc jrt for the 
purpose of coming to the conclusion ar to the 
guilt of tho other accused, might afford mateml 
to tho proseoution to support or frame the 
charge against N, and to allow this would be 
contrary to the traditions of justice in crirnim.l 
oases. The Kiog-Emperor v. Nanda Gopal 
Roy, 20 C.W N. 1128 = 17 Cr. L.J. 428 = 35 
Ind. Cas. 988. 

BANBERSON.'C.J. And Walmsi/ey, j, 

(334^ i?. 44G —Bangalore Civil and Military 
Station — District Magistrate and Ju'tve of 
the Peace t powers of— European British 
subject. ^ 

The District Magistrate of Bangalore has, 
with refrrenoe to a European British subject, 
all the powers under the Crim, Pro. Code of a 
Distriot Magistrate, not limited by the special 
provieiops npplioablo to European British 
BUbjeots. 
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Effect of the various Government notifica- 
tions conferring powers on the District Magis- 
trate of Bangalore considered (a). In re Bob 
Dore, 4 L.W. 405 = 17 Or. L.J. 293 = 35 Ind. 
Cas. 165. 

AYLING«and NAPIER, JJ. 

Reference 34 M. 346, F . 

(332) Ss. 454 (2), 534— Omission to ask ac- 
cused if he is <Ai European British subject— Revi- 
sion. In re Victor D. Souza, 16 Cr. L.J. 616 
= 30 Ind. Cas. 440. See Final Part, 1915, 
Col. 124. 

(333) 8. 469. Bee No. 17 t supra . 

(?34) Ss. 471 (1) 423, 427, 439 -Lunacy Act 
(IV of 1912), S. 24 -Act X of 1914-Courf's 
power to direct reception of criminal lunatic into 
asylum— Warrant of arrest — Order, if prejudi- 
cial. Emperor v. Nga E Moung, 16 Cr. L.J. 
670 = 30 Ind. Cas. 654 = 8 Bur. L.T. 286 = 8 L. 
B.R, 290. See Final Part, 1915, Col. 124. 

(334-a) 8. 476. Bee HIGH COURT, JURIS- 
DICTION OF. 

(334 5)8.476. See REVISION. 

(335) S . 476— Cir. Pro . Code, S. 115 —Pro- 
endings taken while a suit is pending— If 
material irregularity . 

Where in tho oonrse of a civil suit before the 
District Munsif, the petitioner made a state- 
ment which r tho Court had reason to behove to 
I bo untrue as i« contradicted a statement made 
by him in its presence before Ibe case was 
taken up and the Court proceeded against him 
under 8. 176 immediately after tho statement 
was made without waiting for the completion 
of civil suit : 

Held, per Sadasiva Iyer and Oldfield , JJ, % 
tSeshaqvi Iyer, J., coutra): That tho Court was 
not bound to wait till substantive proceedings 
were over before it could initiate aeiion under 
S. 476, Crim. Pro. Code, ‘and that i s failure 
tn do so did uot constitute material irregularity 
in the exercise of its jurisdiction under S. 115 (c) 
of the Civ. Pro. Code. 

Per Se^hagiri Iyer, Under 8. 476, Crim, 
Pro. Code, proceedings must be taken at or 
immediately after tho termination of tho trial 
of the suit or case and tho action taken before 
tho suit is closed, although not without juris- 
diction, is a material irregularity in tho exeroise 
of jurisdiction, • «, . 

Por Oldfield , J.— An accused is not entitled 
as of right to insist on All biB evidence being 
taken in the substantive proceeding! before 
sanction is granted against him. And there 
is nothing in the wording of 8. 476, Crim. Pro. 
Code, inconsistent with this conclusion. 

. Per Sadasiva lyer t J.— The. words el B. 476 
an very wido and . an order under it may be 
based on materials whioh have not been strict- 
ly m^de legal evidence. 

Pot"8eshagiri Iyer % J.— Before a person is 
arked to stand bis trial* it mast be fairly 
oloat to the sanctioning authority that there 
is a probability of a oonviotion being had. 



129 


DIGEST 07 GABES, 


180 


Grim. Pro. Code— (Continued), 

King-Emperor v. Karri Venkanna Patrudu, 

20. M.L.T 262 = 31 M.L.J. 440 = 4 L.W. 3.83 = 
(1917; M.W.N. 130 = 17 Gr. L.J. 615 = 36Ind. 
Cab. 483. 

OLDFIELD, SADASIVA IYER and SE8HA- 
gibi Iyer, jj. * 

(336) S. 476 — Sanction granted in respect of 
false statements made before a Revenue 
Court— Civ. Pro . Code (Aet V of 1908), 
S, 70 — Revisional power of High Court. 

Sale of ancestral immoveable property was 
transferred to the Collector who, in his turn, 
directed his subordinate, Mr, Anthony, to 
carry out the sale. Before Mr. Anthony the 
judgment-debtor asked for an adjournment of 
the sale on the ground that the decree had been 
adjusted. The application was rejected on the 
ground that notice could not be takeu of this 
without an intimation to that effect from the 
Civil Court. On a subsequent date the Civil 
Court called back the papers of iho execution 
case,- The judgmenii-debtor then presented an 
application to Mr. Anthony for sanction to 
prosecute the decree-holder for certain false 
statements made by him at the time the case 
was before that officor exercising the functions 
of a Revonue Court. This was granted, and an 
order was passed which purported to bo under 
8. 476 of the Code of Criminal Procedure. 
Upon an application for revision to the High 
Court, held that the High Coi;rt could not 
revise the order as the order was and could be 
passod by the officer in questiort as a Revenue 
Court under 8. 70 of the Civ. Pro. (Jodo. 
Asharft Lai v. Emperor, 14 A.L.J. 1077. 
KNOX, J. 

* (337) 5. 476 — Sanction to prosecute — Passing 

of order before close of trial — Impropriety 
— No ground lor quashing proceedings. 

A Magistrate ought not to take proceedings 
undor S. 476, Cnm. Pro. Code, against a witness 
in the case until the close of ilie trial. The 
reason is that such action iB eminently calcu- 
lated to intimidato subsequent witnesses and 
defeat the object of the trial. But that iB a 
consideration which afiepts the accused under 
trial, and is no ground tor quashing the pro- 
ceedings under 8. 476, Crinl. Pro. Code. 
Nadlrihah v. The Grown, 9 S.Ij.R. 176 = 32 
Ind- OaB. 669=17 Cr.L.J. 77. 

Pratt, j.c. and Boyd, a.j.c. 

Reference : — 8 B.H.C. 126, R. 

^ V 

(388) S. 476— Sanction for prosecution- False 
evidence given before the Sessions Judge dur- 
ing trial before him — A*ppeal to Chief Court 
in the main case — Sanction to prosecute 
after the disposal of appeal — Legality — 

• Evidence given before committing Magistrate 
read as evidence before Sessions Court— 

. Sav&tion in respect of such statement-*- 
Grant of — Legality. 

In a oertainoase, tho Sessions Judgo oonviot- 
ed certain persons of murder and seduced 
them to death. Then he waited till the appeal 
against his judgment had been deoided by the 
Chief Ooort. Directly tho record wds returned 
to him from the Chief Court, he issued notice 

9 Or. 
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to the nine petitioners to show oause why they 
should not be prosecuted for having committed 
offences under 8. f94, 1. P. C., and granted 
sanction under S 476, Crim. Pro. Cede. In the 
case of eight of the petitioners, the alleged falBe 
evidence was given before the Sessions Judge 
himself and in the case of the ninth petitioner, 
M, tho evidenoe was given before the commit- 
ting Magistrate which evidenoe, on account of 
M’s inability to attend the Sessions Court 
owing to illness, was read out as evidence at the 
trial. The petitioners appealed. 

Held that there is nothing in 8. 476, Crim. 
Pro. Code, which requires the Court to take 
action, if at all, immediately aftor the oonolu- 
sion of the case in which the offenoes are said 
tn have been committed or within any time 
fixed thereafter and that in the present case, the 
Sessions Judge was fully justified in waiting 
until, the appoal had been deoidod before he 
took action under 8. 476, Crim. Pro. Code (a). 

Held further, that in tho case of tho ninth 
petitioner, the offence' if any, committed by 
hiqi was a brought under tho notice ’ of the 
Sessions Judge in tho trial before him and that 
the Sessions Judge’s order was not ultra vires 
( b ). Attar Singh y. The Crown, 29 P.R. 1916 
(Cr.). 

SCOTT- SMITH and BROADWAY, JJ. 

References {a) 32 B. 184 ; 13 A.L.J. 466, 
F.\ 34 C. 551 (F.B.); 31 M. 140 (F.B.) and 32. 
M. 49 (F.B.), Not F. (6) 6 A.L.J. 392, F.\ 6 P. 
R. 1909 (Or.), List. 

( 339 ) S. 476— Offence committed before one 
Magistrate — Succeeding Magistrate , juris- 
diction of— Penal Code ( Act XLV of 1860), 
S. 193. 

S. 476 of the Code of Criminal Procedure 
lays down that tho offence in respect of which 
the proceedings are to be taken under that 
section must have been committed before the t 
Court or brought to the Court’s notioe in the' 
Course of a judicial proceeding. 

Hence a succeeding Magistrate has no juris- 
diction to institute p^ceedings under the said 
section where an offence under S. 193, Penal 
Code, was neither committed before him nor 
was brought to his notice in the course of any 
judicial proceeding. Ajudhia Sarefl Singh v. 
Emperor, 17 Cr.L.J. 40 = 32 Ind. Cas. 328. 
Lindsay, j.c. 

( 340 ) S. 476,. nature of— Examination of 
% accused — Thumb-impressions and opinion 

of experts on such impressions inadmissi- 
ble — Evidence Act (I of 1872), S. 73. 

Proceedings in inquiries uuder S. 476, Crim. 
Pro. Codd, are judicial proceedings,. And the 
person against whom they are directed is \u the 
position of an accused person (a). 

To cxamine'Suoh a person as a witness in the 
course of suoh proceedings iB ultra vires (5). 

In.suoh proceedings theflerson against whom 
they are directed can only be examined ip 
accordance with the provisions of S. 342, Grim. 
Pro. Code. He cannot properly bp asked ques- 
tions merely to elicit a statement as ^founda- 
tion for ordering his prosecution, nor oan he be 
oompelled to make any thumb-impressions 
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underiQ. 73 of the Evidence Aot. Tho impres- 
Biona bo taken and the expert’s opinions regard- 
ing those impressions are not properly admissi- 
ble in evidence. Such an order is, therefore, 
open to revision under S. 115, Civ, Pro. Codo. 
M&ung Po Nyun v. Mutu Kurpen Chetty, 17 
Or.L.J. 316*36 Ind. Cas. 492. 

Parlett, j. 

References : — (a) 6 Ind. Oas. 62 = 37 C. 52 = 
14 C.W.N. 132 = 11 Cr.L.J. 45, F. (b) 2 Weir 
698, Not F. 

(341) S. 47G, scope* of— Person not party to 

proceeding nor examined as icitness, not 
to be sent to nearest Magistrate— Penal 
Code {Act XLV of 18G0), S . J 96 — Offence 
under , what constitutes — Abortive attempt 
to secure medical certificate , no offence , 
under S. 19C, Penal Code. „ 

It is doubtful whether a Magistrate has 
jurisdiction to send a person, who has not been 
a party to any proceeding before him and who 
has not been examined as a witness in the case, 
to tbe nearest Magistrate under S. 476, Crim. 
Pro. Codo. 

In order to support a conviction under S. 196, 
Penal Code, there must be some evidence in 
existence which the party is cither using or 
attempting to use. 

Where the evidence phows that the accused 
has been attempting to get from tho Medical 
Officer a certificate which may be used on a 
subsequent ocoasion, and that the certificate 
was nevoi; given ; in such a case, there is no 
evidence fh existence which could ba utilised 
by the accused for improper purposes. 

In such a case a conviction under R. 196, 
Penal Code, is not sustainable. In re Katarl 
Yeranna, 17 Cr.L.J 388. = 35 Iod. Cas. 820. 
SESHAGIRI A1YAR, J. 

(342) S. 476—“ Judicial proceeding— Penal ” 

«- — Code, S. 211 — Statement made to Magistrate 

in his executive capacity. Bhole Singh y. Em- 
peror, 13 A.L.J. 1050 = 38 A. 32 = 16 Cr. L J. 
807 = 31 Ind. Cas. 823. See Final Part, 1915, 
Col. 126. 

(343) S. 476— Perjury— Action taken before 
suit ended — Suit* dismissed — Material irre- 
gularity — Revision — Civ. Pro. Jode, S. 115 
— Charter *Act, S. 15 — Difference between 
Judges of Division Dench— Judgment of the 
Senior prevails — Letters Patent , cl. 36 — Civ. 
Pro . Code , S. 98 (2). la re Karri Yenkanna 
Patrudu, 18 M L.T. 591 = 17 Cr. L.J. 42 = ?2 
Ind* Cas. 930. See Final Part, 1915, Col. 127. 

(344) S . 476—“ Naraji” petition filed in 
Court impugninq Police report declaring 
information false if carvbe made over* 1 to another 
Magistrate for enquiry and report— Proper 
procedure to be followed — Order for prosecution 
when and by whom should be l made—S 537, 
scope of — Irregularity not occasioning failure of 
justice . Gangadhat*Pv&dhany. King- Emperor, 
20 C.W.N. 63 = 43 C. 173 = 17 Or. L.J. 146 = 
33 Ind.* Oas. 626. Sec Final Part, 1916, 
Col. 128. 

(345) S. 476— Statement made by a person 
in the oontse of proceedings under— No right to 
OEOBB-examine the wiinosp— Statement cannot 
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go into evidence at the trial if the witness ie 
not forthcoming. See EVIDENCE ACT, 
No. 20, 18 Bom. L. R. 284. 

(346) S. 476— See Nos. 2, 3, 84, 167, 158, 
159, 160 and 161, supra. 

(347) Ss. 4 1C, 195 — False statements made by 
loitness before committing Magistrate in the 
mofussil — High Court's power to direct pro- 
secution for pei jury— Case sent to nearest 

first-class Magistrate. 

An accused person was committed to the 
Sessions of the High Court by a Magistrate 
sitting at Barraokporo within the district of 
Alipore and was acquitted. During the course 
of the trial, one of tho witnesses went baok on 
tho material statements whioh ho had made 
before tho committing Magistrate and, when 
examined, he admitted that several of the state- 
ments whioh he had made on oath to the 
committing Magistrate were false to his 
knowledge. On application made to the High 
Court for sanation under S. 195, Crim. Pro. 
Code, to prosecute the witness for perjury, held 
that the proper course was to send the case of 
the witness for inquiry to the nearoat First 
Class Magistrate at Alipore, under S. 476, 
inasmuch as the case came from Alipore 
District. Emperor v. Donaldson, 43 C. 542 = 
17 Cr. L.J. 475 = 36 Ind. Cas. 155. 

Sanderson, c.j. 

References 3 C.L J. 357 ; 37 C. 648, D. 

(348) Ss. 476, 195— Sanction l o prosecute — 
Order directing prosecution — Revision — 

^Criminal cases— When order may be passed 
— Prima facie case . 

Held, that an order under S. 476, Crim. 
Pro. Code, should be passed either during tho 
judicial proceedings with whioh it is connected 
or at least so soon after that it might be 
considered to be a part of the same judioial 
transaction. When judgment on appeal was 
passed on 2nd December 1915, and order under 
S. 476 was passed on the 29th February 1916, 
the Chief Court on revision set aside the order 
as technically unsound. Ram Nath v. The 
Grown, 88*P.L.R. 1916 = 53 P.W.R. 1916 (Or.) 
= 17 Or. L.J. 470 = 36 £nd. Cas. 150. 
Johnstone, c.j. 

(349) Ss. 476, 196— Whether controlled by 
S. 195, Crim. Pro. Code— Execution proceed- 
ings — Forgery suspected as regards promissory 
notes forming consideration for a sale- deed on 
which , claim was based, — Proceedings initiated 
under S. 476— Crim Pro. Code, against the 
executant and witnesses of the promissory notes 
— Legality of the proceedings. Kalluru Raraa- 
lingam v. Thupill Subbarmayya, 2 L.W. 
1135 = 18 ML.T; 488 = 16 Cr.L.J. 797-31 
Ind. Cas. 65 3, See Final Part, 1915, Col. 129. 

(390) Ss. 476, 195, 177 — Offence committed 
. in another province but brought to notice of 
Court in a judicial proceeding— Sanction to 
prosecute— Whether can be given— 8, 476 
controlled by 8. 195. 

R instituted a suit in the Small Cause Court 
at Bilaspur in the Central Provinces against 
£, a resident of Arrah in Behar and obtained 
an ex parte decree. 
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The decree was at R’s instanoe transferred 
for exeoution to the Court of the Subordinate 
Judge of Arrah and an application was made 
for K's arrest. K then brought a suit in the 
Court of the 1st Munsif of Arrah to have the 
BiJaspur decree set aside on the grduod of fraud 
and obtained a decree which was confirmed on 
appeal by the District Judge of Arrah. The 
Distriot Judge directed the proafeoution of*R 
and tfao othors for offences under Bs. 209 and 
210 of the Indian Penal Code as he found on 
the evidenoe that they had combined together 
to bping a false suit against K and had obtained 
a deoree against him by concealing from him 
the institution of the proceedings and tamper- 
ing with the service of summons. An appeal 
was presented to the High Court agaiDBt the 
decision of the District Judge in the Civil Case 
and has been admitted. R and two others 
applied under S. 139, Grim. Pro. Code, to reviso 
the order of the Sessions Judge directing their 
prosecution. 

Held that the order of the Distriot Judge was 
right. The hearing of the appeal by the 
Distriot Judge was a judicial proceeding and 
the offences alleged to have been committed by 
the three applicants woro brought to his notice 
in tho course of that proceeding. 

Held further that the District Judge had 
jurisdiction to take action under B. 477, Orim. 
Pro. Code. • 

8, 476, Crim? Pro. Code, does /lot appear to 
roBtriot the action of the Court to offerees 
oommittod within its own jurisdiction or even 
within the province in whioh the Court is 
situated (a). 

8. 476, Grim. Pro. Code, is a self oonlained 
seotion acid tho reference made to B. 195, Crim. 
Pro. Code, is only for the purpose of avoiding 
the enumeration of the sections mentioned in 
8. 195 (b). Rajkumar Singh y. King Emperor, 
1 Pat. L.J. 298. 

OHAMIKJl, C.J., "and SHARFUDDIN, J. 

References : — (a) & (6) 1 Ind. Cas. 306 and 
33 A. 396 ; 37 A. 189 ; 18 B. 581; 17 Ind. Cas. 
520 ; 22 C. 1004; 15 M. 224; 37 O. 250, Ref. to. 

(351) Ss. 47G, 435, 43 ( J— Civil Court taking 
action under S. 476, Crim. * Pro. Code- 
Interference of High Court in revision 
under 8. 439, Crim . Pro. Code— Legality 
— High Court's interference under S. 115, 
Civ . Pro'. Code, when justifiable— Sanction 
to prosecute— •WhetJ&r notice necessary . 

• A High Court oould not interfere, under 
8.. 439, Crim. Pro. Coda, in*revision, with the 
proceedings of a Civil Court taken under 8. 476 
of the Code of Criminal Procedure, on the 
ground that 8. 439 must be read jvith 8. 435 
of the Code of Criminal Prooedure, and the 
powpr of revision is expressly oonffned to the 
records of inferior Criminal Courts (a). * 

Where the order of the lower Court was pass- 
ed under S. 476, Crim. Pro. Code, it oan # faly 
be interfered with by the High Court in the 
exercise of its oivil jurisdiction under the 
provisions of 8. 115 of the Code o.f CiVil Pro 
oedure- V 


Crim. Pro. Code— {Continued), 

Sanction to proseoute may be granted with- 
out the issue of a notice and iB not vitiated by 
the absence of suoh notioe. But notice should 
ordinarily be issued, and in a case of non- 
attendance where a parson may be prevented 
from attending by illness or any other suffi- 
cient oause, it appears to bo clearly desirable 
that notioe should issue. Nga San Cheln v. 
Sookararo, U.B R. (1915), 3rd Qr„ 63 = 32 
Ind. Cah. 674 = 17 Cr. L.J. 82. 

Saunders, j.c. 

Reference si— { a) 4 L.B.R. 3S9;40 O. 477, 
Appr. ; U.B.R. (1907—1909), Vol. I, Crim. 
Pro. Godo, 1, R. 

(351-a) Ss . 476, 537 — Dismissal of complaint 
by a Magistrate — Sanction given by him 
under S. 476, to prqpecute complainant for 
giving false complaint — Successor in office 
referring the matter for enquiry to a subor- 
dinate Magistrate — Report by latter — 
Conviction on receipt thereof —Irregularity 
— Proceedings not vitiated— 8 . 637, Crim . 

•Pro. Code. 

On 11th Ootober 1915, tho petitioner prefer- 
red a complaint before a Sub-Divisional Magis- 
trate against certain Police officers. The 
Magistrate, after examining the petitioner on 
the same date recordod an order to the effect 
that the complaint was false and called on the 
petitioner to show cause why he should not be 
prosecuted under 8. 182, Penal Code. This 
officer waB transferred and bis successor, when 
the petitioner appeared before him with his 
witnesses, referred the matter to a subordinate 
Magistrate 1 for hoaring complainant and 
witnesses and report. ’ On receipt of the 
report, the Bub-Divisional Magistrate recorded 
on 6th December 1915 an order dismissing the* 
complaint under S. 203, Crim. Pro. Code. On 
the 4th February 1916, upon an application 4 
made by one of the Police Officers, the Bub- 
Divisional Magistrate passed an order under 
8. 476, Crim. Pro. Codo, in consequence of 
which the petitioner was put on his trial under 
8. 211, I.P.C., and sentonoed to six months' 
rigorous imprisonment. • 

Held the oonviotion was proper, TThe delay 
of about two months which ocourred between 
the order of 11th October and that of 6th 
December did not deprive the Magistrate of 
jurisdiotioti (a). 

It may be that the procedure of the Magis- 
trate in referring the matter to a Subordinate 
Magistrate was irregula* and the Magistrate 
should hate held the iritjuiry’himself.* But if 
this was an irregularity, it was ourecl by* the 
provisions of 8. 337, Crim. Pro. Code (b). 
Baynath SlngR King-Emperor, 1 Pat L.J. 
553. 

KlNGSFORD and ATKINSON, JJ. 

References (a) 31 M. 140; 32 M. 49 1 37 0.* 
642, Ref. to. (b) 14 O. 141 ; 13 B. 600 ; 3,8 C. 
68, Ref. to. 9 9 

(352) 8. 488 —Order for maintenance— Subse- 
quent decree for* restitution of conjugal 
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rights , effect of refusal to comply with 
dec t ee . 

A refusal by a wife to comply with a decree 
for restitution of conjugal rights terminates a 
Magistrate’s order of maintenance under S. 488 
of the Crim. Pro. Code, passed before the suit 
for restitution of conjugal rights, and the 
Magistrate ought to treat his order as deter- 
mined by the decree (a). Maung Tha U v. 
Mating Mya Khln, 9 Bur. L.T. 162 = 17 Cr. L. 
J. 412 = 35 Ind. Cas. 972. 

PAULETT, J. 

Reference:— (a) 29'B. 484, F. 

(353) 8. 4S8 — Child entitled to maintenance 
from its mother's tar road— Father not 
liabie— The words “ unable to maintain” 
meaning of. 

A ohild possessing a.legally enforceable right 
to maintenance from its mother’s tarwad and 
being aotully maintained by that tarwad is 
not entitled to an order for maintenance against 
its father under S. 488, Crim. Pro. Code. 

The words “unable to maintain itself 1 ' in 
the section cannot be interpreted to mean only 
physical inability to earn a livelihood. The 
ability contemplated by the section applies as 
much to the case of a ohild which has got 
means of its own or which is entitled in law 
to be maintained and is being maintained as 
to a child which is able to earn a living by its 
own exertions. Chanta y. Chakkapayyao 
Mathu. 19M.L.T. 23 = <191G) M.W N. 111 = 32 
Ind. Cas, 144 = 17 Cr. L.J. 16 = 39 M. 957. 
ABDUR RAHIM and AyLING, J.T. 

References : — (1013) M.W.N. 997, Overruled] 
19 M. 451, R. 

(334) S. 488 —Application for maintenance — 
Allegations of cruelty — Dismissal of applica- 
tion on failure to prove cruelty — Subsequent 
application on the same allegations — Not 
maintainable . 

A woman applied under S. 488. Crim. Pro. 
Code, for maintenance alleging cruelty as an 
exouse for not lining with her husband. Her 
application was dismissed by the Magistrate on 
the ground that she had failed to prove the 
alleged cruelty. .She then brought a fresh 
application alleging the same oruolty before 
another Magistrate who held the said allega- 
tions proved and ordered the husband to pay 
maintenance at a certain rate. 

Held that it is not competent to hold a second 
enquiry into the same allegations which have 
onoe been already enquired into and adjudicat- 
ed upon by a competent Court (a). S&dr-ud- 
din y. MuBsammat Musahib Khan am, 24 P. 
R. 191G,(Cr.) = 3$ InJ..CaB. 439, 

U CHE VIS. J. 

References 5 A. 224, Foil] 1 C.L.R. 89, 
Disf.; 9 Cr. L.J. 21; Net Appr * 

(355) S. 489— Maintenance application for , 
dismissed — Otsder , final— Magistrate not 
, competent to entertain another application 
on* same facts. 

Whero an application for maintenance under 
B. 488 of fne Code of Criminal Procedure is 
dismissed by a Magistrate, bis order is final, 
so far as he and his Court are concerned. It is 
not competent for suoh Magistrate to entertain 
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another application on the same facts. Mas- 
&ra&t Mutesarl v. Hand Kumar Singh, 

17 Cr. L.J. 106 = 32 Ind. Cas. 842. 

CHITTY and WaLMSLEY, J.J. 

(356) S • 4.88—Maintenanace of children living 
ivith mother— Father’s liability. A. Murgesan 
Mudait&r v. Sodiamma, 8 Bur. L.T. 134 = 16 
Cr. L J. 656 = 30 Ind. Cas. 480. 8ee Final 
Part, 1915, Col. 131. 

(357) S. 488. See No. 66, supra 

(358) Ss . 488, 490 — Maintenance — Jurisdic- 
tion of Civil and Criminal Courts — Illegitimate 
child — Decree of Civil Court on question of 
maiital or filial relationship supersedes Magis- 
trate’s previous maintenance order — High 
Court , Revisionary power of — Revision , power 
exercisable in. R&ghubar v. Emperor, 16 Cr, 
L.J. 609 = 30 Ind. Cas. 433. See Final Part, 
1916. Col. 132. 

(359) S. 490. See No. 358, supra. 

(360) S. 491. See No. 16, supra. 

(361) Ss- 494, 342 (4), 343— Public Prosecutor 

specially appointed— Power to withdraw 
from the prosecution of an accused implead- 
ed into the case subsequently — ' Accused ,* 
?neaning of — Accused against whom prosecu- 
tion is withdrawn can be examined as a 
witness for the prosecution — Inducement 
offered by the prosecution to the witness — 
Evidence is admissible though its credit is 
affected — Accomplice evidence — Corrobora- 
tion, how far material . * 

Two persons G and N were charged jointly 
for offenoes punishable under 8. 161, Penal 
Code, in two cases, known as ‘ horse case ’ and 
'liundi oase.' The proseoution was conducted 
by two lawyers specially appointed by Govern- 
ment as Public Proseoutors. At the com- 
mencement of the trial, the two cases were 
ordered to be tried separately at the instance of 
the prosecution. The trial of the ‘ horse case * 
was taken up first. The v Public Prosecutor 
withdrew from the prosecution of N in the 
'horse case,’ and examined N as a witness for 
the prosecution on the 6th and 15th July 1915. 
On the 17th idem, he withdrew from tho prose- 
cution of N in the ' hitndi case also, and N was 
further cross-examined in the ‘ horse case ’ on 
tha 30th July and the 2nd August 1915. The 
trial ended in the conviction of G. On G’s 
appeal, it was contended that the withdrawal 
from the prosecution of N was not valid ; that 
N wa&‘ accordingly an 'noomnetent witness, as 
no oath could be administered to him under 
S. 342, (cl.) 4 of the Grim. Pro. Code : and 
that N’s testimony was tainted, for he was 
given an inducement by responsible authorities 
that unless ho told what the Crowp believed to 
be the truth*, he was liable to be prosecuted in 
the 1 hundi oase — 

Held, (1) that the appointment of the Public 
Prosecutor having been for the whole case, it 
was competent to him to withdraw from the 
proite'mtion of N who was implicated into the 
oase subsequent to the appointment. 

(2) That N could not be regardod as “ao- 
oused ” within the meaning of cl. 4 of S. 942 of 
the Grim. Fro. Code, for tho term referred to 
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Crlm. Pro. Code— (Continued ) . 

the accused then under trial and examination 
by the Court. 

J Held, by Batchelor , J., that N’s testimony 
was admissible, S. 343 of the Grim. Pro. Code 
having no application, the inducement offered 
to N being offered to him not as an acoused in 
the 1 hundi oase,’ but as a witness in the 
' horse oase though the credit to be attached 
to the testimony was diminished, 

Held , by Shah , J., without expressing any 
opinion as to the applicability of S. 343 and 
assuming that the seotion was applicable, that 
the, admissibility of N’s evidence as a witness in 
the ' horse oase ’ was not in any way affected. 

Per Batchelor , J.— ' “ An accomplice is a sus- 
pect witness, whoso evidence must be received 
with great caution and should be materially 
corroborated before it is accepted. But the 
scales must be held even ; for, while it is 
essential that aoousod persons should be pro- 
tected from conviction on the mere evidence 
of an untrustworthy accomplice, it is also 
important that the requirements of tho Legis- 
lature in this respect should not be so exagge- 
rated by the Court as to offer a practical 
guarantee of immunity to persons guilty of 
grave offences which are in their vory nature 
difficult of detection. When all legal precautions 
havo been taken and all relevant considerations 
duly woighed, there roinains tho plain^question 
whether tho Judge or Magistrate docs or does 
not believe the particular accomplice. That is 
a question which it is tho Judge’s or Magis- 
trate’s duty to answer. If after all cautions 
have been observed, tho Judge or Magistrate is 
oonvinoed that the accomplice’s evidence is 
fjruo, it is his duty to say so and to give effect 
to his ihcntal conviction. This prooess is in 
direot conformity with the definition of the 
word ‘proved * given in the Evidence Act.” 

Por Shah, J . — “It would be proper and 
necessary to insist upon corroboration in respect 
of all material particulars connected with the 
story of the prosecution (as evolved by the 
aooomplioe witness N). I should certainly 
hesitate to rely on such a witness on points on 
whiok he may not be independently corroborat- 
ed and whiob might affect Jihe aooused.” 
Emperor v. Govlnd Balvant Laghate, 18 
Bom. L.R. 266-3 Bom. Cr. C. 171-17 Or. 
L.J. 256-31 Ind. Oas. 976. 

Batchelor and Shah, jj. 

(362) S, 495 w-Complaindnt, right op, to con - 
duct prosecution— Complainant being also 
Prosecuting Inspectorv-Permission, grant 
of— Discretion of Court . 

The faot that a particular persou is also a 
Proseouting Inspector doeB not deprive him of 
his rights as a private citizen and he may in 
his private capacity ask for permission to 
prosecute in his oase. • 

Where he is a complainant and alleges that 
the aooused persons have oommitted criminal 
trespass in his house, under the proviftons of 
8- 495, Grim. Pro. Oode, the trying Magistrate 
would have to deoide whether there* were suffi- 
cient grounds for withholding the permission 


Crlra. Pro. Code— [Continued), 

asked for. Mating Pa v. Emperor. 17 Gr. L.J. 
486 = 36 Ind. C»s. 166. 

TWOMEY, J. 

(363) S. 499. See STAY OP CRIMINAL PRO- 
CEEDINGS, No. 1, 9 P.W.R. 1916 (Or.). 

(364) S. 501. See No. 21, supra. 

(365) 8. 512 — Accused absconding— No find- 
ing by Magistrate to the effect that there was no 
immediate prospect of arrest— Conviction bad . 
RaBtom y. Emperor, 13 A. L.J. 1043 — 38 A. 29 
-16 Cr. L J. F01-31 Ind. Cas. 817. Bee 
Final Part, 1915, Col. 13^. 

(366) S. 512. See No. 121, supra. 

(367) S' 514— Appearance of accused — Surety 
for appearance— Failure to appear— Suicide 
by accused — Forfeiture of surety- bond. 

Pending the trial of the accused, the appli- 
cants stood sureties foi* his appoaranoo in the 
Magistrate’s Court. The accused having failed 
to appear at an adjourned hearing, the surety- 
bonds were called in. It appeared that the 
acoused had oommitted suioide before the date 
of hearing ; but the sureties in ignorance of the 
fact admitted before tho Court that tho aocusod 
was living on the dato in question. The 
surety- bonds were consequently forfeited. On 
application to the High Court. 

Held, that, under the circumstances, there 
were no sufficient grounds for penalizing the 
sureties. 

Por Beaman , J. — “ Surely the object of theso 
suroty- bonds is as far as possible to ensure that 
the aooused person shall not evade ^ustioe in 
the ordinary sense, that ib to say,* by flying 
from tho country or the jurisdiction of the 
Court. But if ho elects to die sooner than face 
his trial, that can hardly be a sufficient reason 
for forfeiting the surety-bonds, sinoo that was 
an event which his sureties oould not have had 
in contemplation and which is not of tho kina 
which would impose upon them any moral, 
obligation or responsibility to tho Courts.” 
la re Rama Bapu Pujari. 18 Bom. L-B. 683 
= 3 Bom. Cr. C. 204 = 17 Cr. L.J. 393=35 Ind. 
Cas. 825. 

Beaman and Heaton, j.t. 

(368) S. 517— Disposal of property— Order 
can be revised by High Court — Currency note— 
Property passes by delivery . la ri Pandharl- 
nath Pundlik Revankar. 17 Bom. L.R. 922- 
40 B. 186-16 Cr. L J. 783 = 31 Ind. Cas, 383. 
See Final Part 1915, Col. 134. 

• (369)— S' 617 (1)— Order as to disposal of pro- 
perty— Order, not justifiable when no ofence 
committed, 

S. 517 (1) of tho .Crim. Pro. Oode em- 
powers ttie Magistrate to .pass an. order as 
regards the disposal of the property oply in 
oases where it appears that any offenoe Has been 
oommitted with respect to suoh property or that 
it has been used for the commission of an 
offenoe. • 

Where there is no finding that an offenoe has 
been oommitted with respeot to suoh 'property 
an order of confiscation under 8. 517 is not 
proper, la re Goylodaraja Padayaohl, 16 Or. 
L.J. 811—81 Ind. Oas. 827. 

Abdub Rahim and ayling, jj. 
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Grim. Pro. Code — ( Continued ). 

(370) S. 620 — Confiscation — Notice. 

An order for the confiscation of property 
whioh ia the subject-matter of an oflence 
cannot be made without first giving notice and 
hearing the complainant, to whose prejudice i 
the order of confiscation would be ; i 

Want of notice would be good ground to set 
the order aside. Amblca Tewarl v. Emperor. 
17 Cr. L.J. 207 = 34 Ind. Cas. 319. 

PARLETT, J. 

(371) S. 620 — Powers of High Court — 
Disposal of property . 

The High Court has got ample powers undor 
S. 620 of the Crim. Pro. Code to pass any 
order which may be just on the facts of the 
case with regard to the disposal of property, 
Ramaraanl v. Kanakaiabal, 16 Cr. L.J. 813 — 
31 Ind. Cas. 829. 

abdur Rahim add ayling, jj. 

(371-a) S. 522. See No. 112, supra. 

(372) 8. 526. See No. 66, supra . 

(372-a) S. 627 Sec No. 66, supra. 

(373) 8 . 528 —Transfer of criminal case— 
Reasons to be recorded. Yenkatachalam 
Chettl v. Chairman. Municipal Council, 16 Or. 
L.J. 626 = 30 Ind. Cas. 450. See Final Part, 
1916, Ool. 138. 

(374) S. 628. See No. 66, supra. 

(3751 S. 530. See No. 222, supra. 

(375 a) S. 534. See No. 332, supra. 

(376) 8. 537. See MISDIRECTION TO JURY, 
Nos. 1 and 2, 24 C.L.J. 400. 

(377) 9. 537. 8ee PENAL CODE, No. 214, 
30 P.W.U. 1916 (Cr.). 

(378) S. 537. See ACT XI OF 1878 (ARMS), 
No. 4. 8 L.B.R. 462. 

(379) 8. 537. See Nos. 17, 21, 156, 161, 176, 
189, 190. 212, 218, supra. 

(380) S. 537 (a). See No. 297. supra. 

(381) S. 556. See No. 66. supra. 

• (382) S. 562— Illicit manufacture of liquor — 

Conviction— Applicability of principle of 
8. 562, Crim . Pro. Code — Sentence to be 
awarded— Deterrent— Punjab Act I of 1914 
(Excise), 8. 61. 

A, B and C were oharged under S. 61 of the 
Excise Act of 191^with manufacturing liquor 
oontrary tq law and being in possession of it 
and were convicted and sentenced to undergo 
four months’ rigorous imprisonment eaoh and 
a fine of Rs. 50 eaoh. On appeal, the Sessions 
Judge held that the prinoiplo of 8. 662, Crim. 
Pro. Code, applied and reduoed the sentences. 

Held that the principle of S. 562, was not 
applicable to tho present oaBe. 

B- 562, Orim. Pro. Code, was intended to 
apply toofienders , (espooially youthful offenders) 
who,, without being persons of depraved char- 
acter, may on oooasions suooumb to sudden 
temptation, and the legislature very humanely 
and very properly allows the Magistrate in suoh 
cases to give the y&'ung man a ohanoe and to 
deal with him under S. 562. 

The offanoe of manufacturing illicit liquor 
implies a go^d deal of preparation, and oannot 
be said f-hat it is done in cod sequence of suc- 
cumbing to sadden temptation. Further It is 


Crim. Pro. Code— (Coneluded). 

an offence whioh probably escapes deteotion 
9 times out of ten and it deprives Government 
of revenue, besides demoralising people. Deter- 
rent sentences in suoh circumstances are 
absolutely necessary, and tbo legislature by 
passing the Exoise Aot, 1914, intended that 
substantial terms of imprisonment should be 
awarded in these oases. The Crown y. SuJ&n 
Singh, 19 P R. 1916 (Or.). = 41 P.W.R. 1916 
(Cr'.). = 144 P.L.R. 1916 = 17 Or. L.J. 310-36 
Ind. Cas. 486. 

JOHNSTONE, C.J. 

(383) S. 562 —Scope. 

S. 562, Crim. Pro. Code, is not restriotod to 
juvenile offenders only. The Crown y. Sallml, 
11 P.R, 191G (Cr.) « 17 Or. L.J. 254 = 34 Ind. 
Cas. 974. 

RATTIGAN, J. 

References : — 2 Bom. L.R. 817 ; 2 L.B.R. 
314, R. 

(384) S . 562 — First offenders— Penal Code , 
8. 420. Emperor v, Ramjan Dadubh&l, 17 
Bom. L.R. 921 = 3 Bom. Cr. O. 133 = 16 Cr. L. 
J. 781 = 31 Ind. Cas. 381. Seo Final Part, 
1915, Col. 140. 

(385) S. 562. See No. 276, supra. 

Criminal Proceedings. 

See STAY OF CRIMINAL PROCEEDINGS. 

Criminal petition — Dismissal for default 
—Right to restore— Principle of res judioata, 
Kanakasabl.al y. Emperor, (1915) M.W.N. 
786 = 16 Cr.LJ. 697 = 30 Ind. Cas. 745. See 
Final Part, 1916, Col. 50. 

Criminal Trespass. 

See HOUSE TRESPASS. 

See PENAL CODE, Ss. 441, 442, 447, 456, 
457, 460. 

(1) House trespass — Indian Penal Code , 
S. 441 — Crim. Pro . Code, S . 106— Breach 
of peace . 

The Panatchut or outer varandah where 
shoes are taken off is part of a Burmese dwelling 
house, and a person who commits oriminal 
trespass on a panat chut under the ciroum- 
stanoes set forth in S. 441, Indian Penal Code, 
oommits house trespat3. 

Criminal trespass may be an offence involving 
a breaoh of the peace within the meaning of 
S. 106 of the Crim. Pro. Code (a). 

Where it is clear that the criminal trespass 
waB committed with the sole object of causing 
hurt to one of the persons in the house it would 
be oorreot to hold that the pkrtioular offenoe 
oommitted by the aooused in suoh oase was one 
“ involving a breaoh of the peace ” within the 
meaning of S. 106, Orim. Pro. Code, Bit Hon 
y. King-Emperor, 8 L.B.R. 463. 

TwoMEy, j. 

Reference :—(a) 7 O.W.N. 26, F. 

Criminal Tribes left. 

See AOT III OF 1911. 

Croat-, Examination. 

See CRIM. PRO. CODE, 8. 366. . 

(1) Persona against whom leourity proceed- 
ings are taken— Witnesses giving evidence 
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Cross-Examination— (Concluded), 

against them — No right to recall them for 
farther cross-examination. See Cbim. Pro. 
Code, No. 63, 1 P.R. 1916 (Or.). 

(2) Evidence Act, 8. 143, leading questions 
in. See CR1M. PRO. CODE, No. 231, 9 Bur. L. 
T. 133. 

(8) See Cbim. Pro. Code, No. 215, 19 O.O. 
239. 

(4) Of prosecution witnesses— Charges fram- 
ed, reasonable opportunity after, should* be 
given. See CRIM. PRO. CODE, No. 217, 16 Cr. 
L.J. 786. 

Cruelty. 

(1) Application for maintenance — Allegations 
of — Dismissal of application on failure to provo 
oruelty — Subsequent application on the same 
allegations — Not maintainable. See CRIM. 
Pro. Code, No. 354, 24 P.R. 1916 (Cr.). 

Culpable Homicide. 

(1) Accused pointing out places of occurrence 
of offence — Presumption of guilt of murder. See 
Penal Code, No. 100-a. 3G Ind. Cas. 838. 

Deaf and Dumb Accused. 

See ACCUSED. 

Bee Grim. Pro. Code, 8s. 340, 341. 
Procedure in oases of. See CRIM. PRO. 
CODE, No. 248, 19 Bom. L.R. 553. 

Death. 

(1) Murde^— Death caused in lurking house- 

trespass. See Grim. Pro. Code, No, 184, 
60 P.W.R. 1916 (Cr-). • 

(2) Intending, of one and oausing death of 
another — Murder. 8eo PENAL CODE, No. 89-fl, 
15 A. L.J. 13. 

Defamation. 

(1) Complaint to Police Constable not privi- 
leged— Pnvilogo. Soo Penal Code, No. 224, 
17 Or. L.J. 381. 

Delegation of Powers. 

(1) — , to Local Government — Notification of 
Looal Government not ultra vires. See ORDIN- 
ANCE, ill of 1914 (Foreigners), No. 3, 17 
Cr. L.J. 67. 

(2) 8ee SANCTION TO PROSlfCUTE, No. 4, 
52 P.W.R. 1916 (Cr.). 

De Novo Trial. 

See Re-Trial. 

See Grim. Pro. Code,* No. 8, 12‘N.L R. 

,146. 

Discharge. 

(1) Discharge— Order for— Not to be set aside 

except when perverse— Civil dispute— Crim. 
Pro. Code, 8s. 435 and 439 Dispute of a 
mosque between Hindus and Muhammadans— 
Complainant not wishing to produce evidence* 
Surat Singh v. Ahmad Beg, 19 P.W.R. 1915 
(Or.)«16 Or. L.J. 662-90 Ind. Cas. 646L See 
Final Part, 1915, Col. 142. » 

(2) By Presidency Magistrate— Revision by 
High Court. See Cbim. Pro. GOD?, No. 830, 
20 0.W.N. 1128. 


Discharge— (Concluded). 

(3) Discharge of aooused— Grounds for com- 
mitment to Sessions Court — Duty of Distriot 
MagUtrato while ordering commitment. See 
CRIM. PRO. CODE. No. 314, 1 Pat. L.J. 97. 

(4) Order of, when cannot bo set aside. See 
CRIM. PRO. CODE, No. 316, 20 P.W.R. 1916 
(Cr.). 

(3) Order of, — amounting to acquittal — Ses- 
sions Judge has no jurisdiction to order further 
enquiry. See CRIM. PRO. CODE, No. 317, 17 
Cr. L.J. 95. 

Discretion of Court. 

(1) Commitment by a "Magistrate for joint 
trial of thre9 distinct chargee of criminal breach 
of trust and falsification of accounts— Discretion 
of tbo Sessions Judge. See CRIM. PRO. CODE, 
No. 179, (1916) 2 M.W.N. 179. 

(2) Discretion of sanctioning Court, whether 
abffblute and unqualified. Seo CRIM. PRO. 
CODE, No. 138, 4 L.W. 615. 

(3) Complainant, right of, to conduct prose- 
cution — Complainant being also Prosecuting 
Inspector — Permission, grant of. Bee CRIM. 
PRO. CODE, No. 362, 17 Cr. L.J. 486. 

Discretion of Magistrate. 

(11 See CRIM. PRO. CODE, No. 109, 17 Cr. 
L. J. 348 

Dismissal for Default. 

(1) Sanction petitions— Powor to dismiss for 
default by original Courts and on appeal. Bee 
CRIM. PRO. CODE, No. 135, (1916) M.W.N. 8. 

(2) See SANCTION TO PROSECUTE, No. 2, 
34 P.W.R. 1916 (Cr.). 

Dismissal of Complaint. 

See CRIM. Pro. CODE, 8a. 203, 247. 

(1) Order for further enquiry by Distriot 

Magistrate, grounds for. See CRIM. PRO. 
CODE, No. 172, 17 Cr h J. 406. b'a 

(2) By a Magistrate — Sanction given by'hinj 
under 8. 476, to prosecute complainant for 
giving false complaint — Successor in office 
referring the matter for enquiry to a Subordinate 
Magistrate — Report by latter— Conviction on 
rroeipt thereof— Irregularity. See CRIM. PRO. 
CODE, No. 351-a, 1 Pat. L*J. 553. 

Disposal of Property. • 

See Crim, Pro. ‘Code, S. 617. 

(1) Boe CRIM. PRO. CODE, No. 369, 16 Cr. 
L.J. 811. 

(2) See Crim. Pro. Code., No. 371, 16 Or. 
L.J. 813. 

District Magistrate. 

See OIVIM. PRO. CopE, S. 435. 

. (1) Reference to High dourt— D/oision by 
Sessions J udge. See CRIM. PRO. • CODE, 
No. 912, 18 Qpm. L.R. 796. 

(2) Power of, to oommit aooused for trial on 
evidence recorded by Subordinate Magistrate. 
See Cbim. Pro. Code, No. 8, 12N.L.R. 146. 

(3) See Crim. Pro. Code, No. 83>, 4 L.W. 
405. 

(4) Revision, oonourrent jurisdiction of 
Sessions Judge and, in. See OR1M. PRO. 
CODE, No. 909, 8 L.B.R. 361. 
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District Magistrate— {Concluded). 

(5) Inferiority of, to Sessions Judge for 
purposes of rovisiou. 8eo REVISION, No. 2, 
19 O C. 108. 

District Municipalities Act (Madras). 

See Mad. Act IV of 1884. 

District Police Act (Bombay) 

See Bom. act IV or 1890. 

Drain. 

(1) No right to dig up road or — . See U.P. ACT 
I OF 1900 (MUNICIPALITIES), No. 3, 17 Or. 
L.J. 401. 

Duty of Criminal Court. 

Certainty of oftenoe to be made sure of 
before conviction. Sec PRACTICE AND PRO- 
CEDURE, No. 1, 14 A.L J. 1222. 

Dying Declarations. r 

See Evidence. 

See Evidence act, 1S72. 

(1) Admissibility, proof and evidentiary valu9 
of. Bee Evidence act, No. 19, 16 Or. L.J 
759. 

(2) Suicide committed owing to ill-treatment 
by accused— Statement of deceasod whether 
admissible. See EVIDENCE ACT, No. 38, 20 
P.R. 1916 (Cr.). 

Electricity Act. 

See ACT IX OF 1910. 

Emergency Legislation Continuance Act. 

See ACT I OF 1915. 

Enticing away Married Woman. 

See Penal Code, 8. 498. 

Right of father of girl enticed away to com- 
plain, when husband stands by. — Penal Code 
(Act XLV of 1860), Sa. 498, 499 See CRLM. 
PRO. CODE, No. 165, 17 Cr. L.J. 363. 

European British Subject. 

See CRIM. Pro. Code, Ss. 446. 454. 

See CRIM. Pro. Code, No. 331, 4 L.W. 
405. 

Evidence. 

See Confession*. 

See Re vj SION. 

(I) Relevancy — Civil judgment between the 
parties with reference to certain items — 
— Charqe of criminal breach of trust as to 
the same items — Admissibility of the Civil 
judgment into the criminal case — Practice 
%nd Procedure . 

The complainant filed a Civil suit against the 
aooused to recover moneys due on certain items. 
He next filed a coihplairifc charging the aooused 
with criminal breach of trust with reference to 
some of the items covered by the Civil suit. 
The suit terminated into a dismissal of the 
plaintiff’s case, it having been disbelieved by 
the trial Judge on" all itemB. The aodused 
then applied to admit the judgment in the Civil 
oase in evidence and to obtain a discharge on 
the strength' of it. The Magistrate having 
deolined to receive it in evidenoe, the accused 
applied to the High Court : 


Evidence — (Continued)* 

Held , that the judgment in the Civil case 
was relevant and ought to have been admitted 
in ovidenoe, because where the civil liability 
was determined by a competent Court, the 
judgment of that Court would be the boat 
evidence of tho Civil rights of tbo parties, la 
re N.F. Markur, 18 Boro. L.R. 185a 3 Bom. 
Cr. Gas. 165 = 17 Cr. L.J. 153 = 33 Ind. Oas. 

| 633. 

I • Heaton and Shah, jj. 

I (2) Circumstantial evidence — Conviction 
' based on such evidence alone — When legal 

\ — Murder — Nature of circumstantial 

evidence . 

A oonviction for murder based purely on 
circumstantial evidence iR not illegal. 

Ciroumstanlial evidenoe must be exhaustive 
and exclude the possibility of guilt of any other 
person or must point conclusively, to the com- 
plicity of the accused (a). 

The term 1 exhaustive ’ must not be taken to 
mean that every incident short of the aotual 
killing must be proved by positive evidenoe ; and 
the term "possibility’ must not be treatod 
as signifying 1 physical possibility.’ The word 
‘ possibility * must be taken to mean a high 
degree of probability that is, so high a degree of 
probability that a prudent man, considering 
all the facts and realising that the life or liberty 
of the accused person depends upon the decision, 
feels justified in holding that tho aooused 
committed the orime. Thakar Das v. The 
Grown, 32 P.R. 1916 (Cr.). 

-JOHNSTONE, C J., and BROADWAY, J. 

Reference (a) 18 C.W.N. 114, F. 

(3) Evidence extracted by torture by Police — 
Evidence , value of— Duty of Police Officers . 

Conduct of Polioo Officers torturing person's 
for the purpose of extracting information from 
them strongly condemnedfand the worthlessness 
of evidence so obtained indicated. Gokul Singh 
v. Emperor, 17 Cr. L J- 351 = 35 Ind. Cas. 527. 
Walsh, j. 

(4) Entries in account books — Books not 
proved to be kept in regular course of business 
—Objection as to admissibility, when to be 
taken See ACCOUNT^ BOOKS, No. 1, 17 Cr. 
L.J. 73. 

(5) Appellate Court setting asido oonviotion 
and sontenoe, ordering re-trial, and directing the 
Magistrate to take additional evidence and to 
record a fresh decision on the original and addi- 
tional evidenoe — Legality — Prejudice to aooused 
— Proceduro. See CRIM. PRO. -CODE, No. 298, 
1 Pat. L.J. 99. 

(6) Security for g^od behaviour. Seo CRIM. 
PRO. CODE, No, 155, 17 Cr. L.J. 184. 

(7) Examination of aooused — Thumb-impres- 
sions and opinion 'of experts on such impressions 
inadmissible— -’Evidence Aot (I of 1872), S. 73. 
Qee GRIM. Pro. Code. No. 840, 17 Or. L.J. 
316. 

(8) Evidenoe of forgory — Proof of similar 
other, forgeries when proper. See PENAL OODE, 
No. 213, 20 O W.N. 262. 

(9) Rioting, oharge of — Common object, 
mention of. See PENAL GODB, No. 29, 16 Or. 
L.J. 809. 
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Evidence— (Concluded ) . 

(10) Abetment of murder— Proof. See PENAL 
CODE, No. 17, 17 Or. L.J. 176. 

(M) Of houso- breaking — Surrender of stolen 
articles by aooused —Possession unexplained — 
Offence. See PENAL CODE, No. 174, 17 Cr, 
L.J. 179. 

Evidence Act. 

(1) S. 3 — Consent — Misrepresentation of fact 
— Efieot. See PENAL CODE, No, 126, 17 P *R. 
1916 (Or.). 

(2) 8s. 8, 24 and 27 — Admissibility in evi - 
dence — Conduct — Recovery of stolen pro- 
perty. 

Whore it appears that the accused person 
aooompanied the Police Officers to the place 
whore the stolen property was recovered, and 
it was apparently due to his pointing out the 
place that the property was recovered. Field , 
that this was conduct on the part of an accused 
person proof of which is admissible under the 
provisions of S. 8 of the Evidence Act. 

S. 27 of the Evidenoo Act does not make a 
oonfeasion which would otherwise be inadmis- 
sible, admissible to prove the fact discovered in 
consequence of information contained in it, un- 
less the person who confesses is a person ac- 
cused of any offence and also in the custody of 
the Polioe. King-Emperor v- Nga Aung Ba, 
U.B.R. (1916). 2nd Qr., p. 114 = 17 Qr. L.J. 
402 = 36 Inrt.Cas. 9G2. 

Saunders, j. 

(3) S. 10— fividenoe of abetment of oon- 
spiraoy — Admissibility. Soe PENAL CORE, 
No. 19, 20 C.W.N. 292. 

(4) 8. 24 — Staiement made under promise of 
pardon retracted — Want of corroborative 
evidence — Conviction , whether legal — 
Crim. Pro. Code , 8. 339 (2). 

Held , that, in the absence of corroboration in 
material particulars, it is not safe to oonviot 
on a rotraoted confession, unlobB, from the 
peculiar circumstances in whioh it was made 
and judging from the reasons, alleged or 
apparent, of the retraction, there remain a 
high degree of certainty .that the confession, 
notwithstanding its havii^g been resiled frem, 
is gonuine. 

Held, also, that a conviction is bad in law 
where an accuBod has been oonvioted on a 
retracted statement made by him under promiso 
of pardon, which so far from being corroborated 
by any other evidence ^fiatsoever, was contra- 
dicted in important particulars by other 
prosecution evidence. Khushl v. The Crown, 
6 P.W.R. 1916 (Cr.) = 16 Cr! L.J. 816 = 31 Ind. 
Cas. 831. 

RATTIGAN and 8COTT-S^IITH, JJ. 

•References 30 P.R. 1914 (Cr.^»60 P.W.R. 
1914 (Or.) = 26 lnd. Oas. 634 = 15 Or. L.J. 
626, F, 

(6) B. 24— Confession before village Saliafc— 

1 Person in authority '—Validity. See PENAL 
CODE, No. 105, 20 O.W.N. 512. . p 

(6) 8. 24. Bee No. 2, supra . 

(7) 8s. 24, 26— Confession to saildqr in con- 
sequence of inducement whether admissible 

10 Or. • 


Evidence Act— (Continued), 

— Retracted confession , value of — Corro- 
boration necessary. 

Where a person suspooted of having commit- 
ted a murder made a confession to the zaildar , 
in consequenoe of the laltor dropping a remark 
to the effect that bis own brother had com- 
mitted a murder but had got off on making a 
dean breast of the matter : 

Held t that (a) the zaildar , although not in 
ohargo of the investigation, was a leading man 
holding a responsible post, and that this remark 
of his case was a distinct inducement to the 
accused to make a confession which rendered 
the confession inadmissible in evidence ; 

(6) That inasmuch as the Police were in the 
immediate vioinity at the time of the confes- 
sion, and the accused, though not handcuffed-, 
was in Police detention as a suspect, he was to 
all interns and purposes jti Police custody and 
the confession could not bo proved unless made 
to a Magistrate. 

Held , also that (1) where a retracted confes- 
sion is the sole evidence against an accused, it 
can.bo of but little value, especially remember- 
ing the race for a pardon whioh sometimes 
occurs when a number of persons are suspected 
of an offence and others have already confessed 
or are bolieved to have already confessed. 

(2) As against a oo-accused, a confession 
whioh has been retraoted at the first opportu- 
nity should not be relied upon, unless corro- 
borated by independent testimony. 

Held , further, that the more fact that a blood- 
stained garment is found in a bouse is not 
sufficient proof that any particular member of 
the family residing in that houee is guilty of a 
murder which has rooontly been committed in 
the village. Harm Singh v. The Crown, 32 
P.W.R. 1916 (Cr.) = 153 P.L.R. 1916 = 26 P.R. 
1916 = 17 Cr. L.J. 226 = 34 lnd. Cas. 612. 
Johnstone, c.j. and Chevis, j. 

(8) Ss. 24, 27 — Information by accused to 
Police officer on threat . admissibility of — 
Confession, retracted effect of. 

Even in oases whore certain words UBed by 
the polioe officer to the accused amounted to a 
threat, that fact would not rander inadmissible 
in evidence the information given by t^be accused 
which led to the recovery of articlos which are 
the subject matter of the offence. 

Value of retracted confession commented on. 
Emperor v. Tllak, 17 Cr. L.J. 33 = 32 lnd. CaB. 
324. 

Lindsay, j.c. and Kanhaiya Lal, a. j.c. 

(9) 8. 26. See ACT XI OP 1878 (ARMS), 
No. 1, 17 Gr. L.J. 612. / 

(10) 8. 26. See No. 7, supra . • 

(11) S. 27 — 'tyuo persons giving information 
leading to discovery— Information given by 
each to be proved apecifcally — Information 
fifst given alone admissible . 

Two men oannot make a statement Jeading* 
to a discovery. Both no doubt may give in- 
formation to the police, but it is enly the in- 
formation first given whioh oan bo admitted 
under 8. 27 of the Evidenoo Aot. 
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Evidence Act— (Continued). 

Where two prisoners are alleged to have 
given information leading to discovery, it is of 
the essence of things that what each prisoner 
said should be precisely and separately stated. 
Ram Singh v. The Crown, 7 r.R. 1916 (Cr.) 
= 36 P.W.R. 1916 (Or.)- 17 Cr, L.J. 973 = 34 
Ind. Cas. 993. 

Leslie Jones, j. 

References 6 A- 509 (533); 9*2 P.L.R. 1902, 
R. 

(12) S. 27— Arms Act {XI of 1878), S. 20— 
Arms— Concealment from police — Evidence 
— Statement by*accused under police custody 
— Discovery of property in consequence of 
statement . 

A statement made by the accused while in 
Police custody in consequence of which arms 
are found buried on a Held is admissible in evi- 
dence against the accused, lsher Singh Y. 
Crown, 72 P.L.R. 1916 = 24 P.W.R. 1916 (Cr.) 
= 17 Cr. L.J. 183 = 33 lnd. Cas. 823. 

SCOTT SMITH and SlIADI LAL, JJ. 

Reference : — 14 B. 260, F. 

(13) S. 27 — Information given by two accused 
persons leading to discovery— Admissible 
against both — Police Mashirnamas—Crim. 
Pro. Code, S. 103— Police Mashirnamas to 
be exhibited . 

The history of the police investigation is 
always important and particularly so in a 
case where the main arguments for the defence 
arise out of the course of that investigation. 
Police llashirnamas sometimes include irrele- 
vant matter, but these portions can always bo 
excluded, and, subjoot to the exclusion, these 
dooumenta are always very important as a 
oontemporaneous record of events occurring in 
the investigation (a). 

% If two persons give information which loads 
to discovery of a fact so much of the etatemont 
of each person which relates distinctly to the 
fact discovered may be proved. Tbe exclusion 
of confessional statements under S. 26 is based 
on the presumption arising from the ouBtody of 
the police that they are untrustworthy. As 
soon as a circumstance is proved which rebuts 
that presumption, e.g ., the pre enoe of a Magis- 
trate or confirmation by subsequent discovery 
the confession becomes admissible either in toto 
if there is the guarantee of a Magistrate’s 
presence, or to the extent to which it is 
confirmed. If therefore two persons give in- 
formation which leads to discovery, the stave* 
mdhts of both have beeu confirmed and are 
admissible. Statements of oo-aocuscd subse- 
quent to the discovery are irrelevant (b). 

It is rfpt proper that the police after having 
matte* discovery from one accused should enact 
the foroe of inviting the other accused to point 
out the same plaoe (c). Grown y. Bulleman, 
10 8.L.R 7 = 17 Cr, L.J. 506 = 36 Ind. Cas. 474. 

PBATT, J C. and CROUCH, AJC. ' 

•' References : — (a) 6 8 L.R. 31. F. (5) 24 W. 
R. 36 (Cr.), F. (c) 2 Bom. L.R. 1089, F. 

i 

(14) 27— Evidence — Statement made by 
prisoner— Information not leading to discovery— 


Evidence Act— (Continued)* 

Admissibility . Emperor y. Panchu, 13 A.L.J. 
1077 = 17 Cr. L.J. 8 = 32 Ind. Cas. 136. Bee 
Final Part, 1915, Col. 147. 

(15) S. 27. Bee Nos. 2, and 8, supra. 

(16) Ss . 30, 114, Ulus. (6), 133 — Accomplice t 
ev idencl of — Corroboration — Identification 
by strangers , value of . 

The evidence of an aocomplioe is unworthy of 
credit unless it is corroborated in material 
particulars. Where there are more than one 
accused persons, there must ho oorroboration 
against eaoh of the accused showing his connec- 
tion with the offence alleged against him. 

The identification of tbe particular accused 
by witnesses to whom they were strangers is 
not valueless. Nika v. The Crown, 19 P.W.R. 
1916 (Cr.) =» 17 Cr. L. J. 166=33 Ind. Cas. 636. 
Johnstone, c.j., and Scott-Smith, j. 

(17) Ss. 30, 114, III. (6), 133— Approver, evi- 
dence ef— Corroboration in material particu- 
lars. 

Held % that Courts should net ordinarily 
depart from the well-recognized practioe of 
accepting the evidence of an approver as against 
an accused person, only when it is corrobo- 
rated in material particulars by other independ- 
ent evidence. It is the more nooeseary to follow 
this rule where the accused belong to a low 
class and it is a matter of no difficulty for the 
approver ter include the name of any person of 
that class among the offenders, even though he 
ha/r! no connection with the offences and it 
might be difficult for him to establish his 
innocence. 

Held, also, that, in oxoeptional oases tho 
Courts might, for reasons stated, act upon the 
ovidence of an approver as a whole, though 
unoorroboratod in particular details by indepen- 
dent evidence, but this is not such a case. 
Gholam Rasul y. The Crown, 31 P.W.R* 1916 
(Cr.) = 17 Cr. L.J. 220 = 34 Ind. Cas. 332. 
RATT1GAN and CHEVIS, JJ. 

References 11 P.W.R. 1915=17 P.R. 1915 
= 28 lnd. Cas. 738 = 16 Cr. L.J. 354, R . 

(18) S. 32 (1) and i'U. (a)— Suicide committed 
owing to ill-treatment by accused— State- 
ment of deceased whether admissible . 

Aooused oaused hurt to R with a view to 
extort a confession and R committed suicide in 
consequence at the ill-treatment. Aooused were 
not charged with causing R’s *. death, but were 
oharged ooly under S. 330, 1.P.C., for causing 
tbe hurt. 

Held that the suicide was tho result of the 
ill-troatmeut received at the hands of the oon- 
viots, and so that treatment was the oause 
though not the direct oause of the death, and 
though the convicts are not legally responsible 
for the suioide, tbe cause of death oomes into 
question in this oase, the whole affair, the 
ill-treatment and subsequently suioide, being 
all o'tv 3 transaction, and therefore the statement 
made by R as to the oause of wounding him- 
self with a razor wbioh oaused his death was 
admissible under B. 32 (1), Evidenoe Aot (Vide 
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Evidence Act— (Continued). 

also ill. (a) to 8. 32). The Grovn v. Falz, 
20 P.R. 1916 (Or.). =42 P.W.R. 1916 (Cr.) = 17 
Or. LJ. 438=36 Ind. Gas. 998. 

SHAH Din and Ohevxs, JJ. 

References 17 P.R. 1901 (Or.) ; 26 B. 46, D, 

(19) Ss . 32, 80, 169— Dying declaration, ad - 
missibility , proof and evidentiary value of 
— 8s. 164, 612, Crim* Pro. Code. 

To prove a dying declaration, the Magistrate 
who recorded it need not bo examined as a 
witness in the oase (a). 

An oral statement of a deooased person as to 
the pause of his doath, if made in the absence 
of the accused, may be proved by any one who 
heard it made, as well as by the person who 
reoorded it (6). 

Whether the dying declarations are treated 
as written statements of deoeasod persons or as 
written rooords of verbal statements, S. 32 (1), 
Evidence Act, allows dying declarations which 
have been reduced to writing to be admitted as 
relevant facts. They thus become substantive 
evidence of the oiroumstances leading to the 
deceased person’s death, when the cause of the 
death is in question. 

When the dying doolaration has appended to 
it a certificate that it haB been read over to the 
deponent and declared to be correct, and this 
is signed by the Magistrate who recorded the 
statement, S. 80 of the Evideuco Aot creates a 
presumption that the circumstances under 
whioh it is stated to have been taken are true, 
the investigation by the Magistrate beiqp a 
judioial proceeding, in re K&rruppan Samban, 
16 Or. L.J. 769 = 31 Ind. Cas. 359. 

Sl’ENCER and PHILLIPS, JJ. 

References (a) 8 C. 211 = 10 C.L.R. 11 ; 6 
C.W.N. 72. Dies, (b) 2 Ind. Cas. 841 = 36 G. 
669 = 13 C.W.N. 660 = 10 Or. L.J. 186, R. 

(20) S. 33 —Statement made by aper son in the 
course of proceedings under S. 476 of the 
Crim. Pro. Cod^— No right to cross-examine 
the witness— Statement cannot go into evid- 
ence at the trial if the witness is not forth- 
coming. 

In an appeal from a oqpviotion of theft, the 
Sessions Judge set aside the conviction and 
entered upon an enquiry for tfhe purpose of 
ascertaining whether proceedings should not be 
instituted against the complainant for making 
a false charge of theft. In the oourse of those 
proceedings, 'the aoouaed in the theft case was 
examined as a witnestf and’ the complainant 

S ross-examined him. Ultimately the Sessions 
udge ordered the oomplainnot to be committed 
for trial on the ohargo of making a false oharge 
of theft. At the trial, as the preBenoe of the 
aoousejl in the theft oase oould ‘not be prooured, 
his statement before the SesBiorfe Judge was 
allowed to go upon the record. The admission, 
of 'this statement was objeoted to as being 
against the provisions of S. 33, Evidenoe Aot. 

Held, that the statement oould not go Upon 
the reoord, inasmuch as the proceedings before 
the Sessions Judge having been held under 
S. 476 of the Grim. Pro. Oodo, the then com- 
plainant had no right to cross-examine the 


Evidenoe Aot— (Continued). 

then aooused when he made the statement* 
Emperor v. Baklr 8aheb Amir Saheb, 18 
Bom. L.&. 284 = 3 Bom. Or. 0. 189=17 Or. L. 
J. 249 = 34 Ind. Oas. 969. 

Batchelor and Shah, jj. 

(21) Ss 33, 155 (3 )— Previous statements made 
by witness— Use of such statements in a subse- 
quent trial— Practice— Procedure. Emperor v. 
Lakshman Tot a ram, 17 Bom. L.R. 590 = 3 
Bom. Cr. 0. 65 = 16 Or. L.J. 764 = 31 Ind. Gas. 
354. See Final Part, 1915, Ool, 148. 

(22) S. 80 See No. 19, «upra. 

(23) & Hi— Circumstantial evidence— Proof 
— Prosecution % duty of. 

It is a general principle of Criminal law that 
it is for the prosecution to prove their oase And 
that an aooused person should not bo convioted 
merdly because he has told lies in his defence. 
At the same time m cases of oiroumstantial 
evidence, where facts are put forward on behalf 
of the prosecution which, unless explained, 
justify an inference of guilt being drawn against 
the, accused, then, it is both lawful and proper 
for the Court to consider the explanation of 
those facts whioh the aooused puts forward in 
his defence. This principle is dearly recognised 
in the explanations to S. 114 of the Indian 
Evidence Aot. Abdul Aziz v. Emperor, 17 Cr. 
L.J. 23 = 32 Ind. Cas. 151. 

PIGGOTT, J. 

(24) 8. 114, See CRIM. Pro. CODE, No. 232, 
17 Cr. L.J. 92. 

• 

(25) 6’. 114, ill (a)— Possession of stolen pro- 
perty— House-breaking — Presumption. 

Held that where the thief got into the house 
by house-breaking, the presumption that a 
person found in possession of stolen property 
committed not only theft of it but also that ho 
committed house-breaking on the occasion, is 
justifiable under 8. 114 of the Evidence Aot. 

Illustration (a) to the section is merely an 
example, and it cannot be read as limiting the 
presumptions whioh may be drawn from reoent 
possession of stolon property. Huseln v. Em- 
peror, 17 Cr. L.J. 32 = 32 Ind. Cas. 160. 

FOX. C.J. • 

(28-a) Ss. 114, ill . (6), 133, 157 -^Accomplice 
— Value of his evidence — Corroboration- 
Previous statements— Nature of 8. 133, and 
8 . 114, ill. (b), Evidence Act . 

£. 133 of the Evidenoe Aot contains the rule 
of law, 3. 114, ill (b) being merely a soot of 
guidauoe to assist the Courts (a). 

It is impossible to lay, down aoy hard and 
faBt rule as to when and to what extent an 
1 accomplice* must be corroborated. The reasons 
why an aooomplioe’s evidenoe is to be Viewed 
with suspioion, may be summarised as follows 

(i) because he has a motive to shift guilt from 

himself ; * 

(ii) because he is an immoral person likely t<i 
commit perjury on oooasion ; 

(iii) because he hopes for parctym, or has 
seoured it and so favours the proseoutiof . 

Under S. 167, Evidenoe Aot, previous state- 
ments of an aooomplige may be oorrobocation (6) 
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Evidence Act— {Concluded), 

Barkat AH y. The Crown, 2P.R. 1917 (Cr.) 
= 36 Ind, Cas. 861. 

Johnstone, c.j. and Broadway, j. 
References fa) 35 M. 247, Appr. ( b ) 35 M. 
247; 9 A. 528; 21 W.R. 69 (Cr.), Appr.; 9 Ind. 
Cas. 899; 11 Bom. H.C. Ap. Cas. 196, NotAppr.\ 
and 10 C. 970, Dist. 

(26) B 114 ( b ) — Value of approver's or 

accomplice’* evidence. Bee ACQUITTAL, No. 1, 
7 P.W.R. 1916 (Cr,). 

127) S. 114 (6) Bee APPROVER, No. 1, 
2 P.W.R. 1916 (Cr.). 

(28) S. 1 14, ilius.'fo). See Nos. 16 and 17, 
supra . 

(29) S. 133. See Nos. 16 and 17, supra. 

130) S. 143— Leading quoations in oross- 

examination. See CRIM. PRO. CODE, No. 231, 
9 Bur. L.T. 133. , 0 

(31) S. 155 (3). See No. 21, supra. 

(32) B. 159. See No. 19, supra. 
Examination of Accused. 

Bee CONFESSION. 

See CRIM. PRO. CODE, Ss. 164, 342. 

(1) Thumb-impressions of accused and opinion 
of experts on such impressions inadmissible — 
Evidence Act II of 1872), 8. 73. See CRIM. 
Pro. Code, No. 340, 17 Cr. L.J. 316. 

Examination of Witnesses. 

See EVIDENCE. 

(1) Magistrate’s refusal to examine witnesses 
— Decliving jurisdiction — Irregularity — Revi- 
sion. Boo Crim. Pro. code, No. 100, 17 Cr. 
L.J. 217. 

Excise Act. 

Bee ACT XII OF 1896. 

See PUN. ACT I OF 1914. 

i 

Executive Order. 

Power of Court to issue certiorari when issued 
— When act judicial — Duty of Magistrate 
under S. 3, ministerial — Exoroiso of power by 
ministerial or executive officer in excess — 
Remedy- -Right cf suit. See ACT I OF 1910 
(PRESS), No. 3, (1916) 2 M.W.N. 497. 

Expert. 

Bee Evidence. 

(1) Examination of acoused — Thumb-impres- 
sions and opinion of, on such impressions in- 
admissible— Evidence Act (I of 1872), 8. 73. 
Beo Criini. Pro. Code, No. 340, 17 Cr. L.J. 316. 

Explosives Rules. 

(1) Explosives Act (IV of 1884) — Explosives t 
rr.‘3, 5, 35- k -Lava'ngi crackers'— Possession 
•.yt itHout license. 

Lavanqi crackers are toy fireworks within the 
moaning of r. 3, and as such 'are exempt from 
r. 35 of the Indian Explosives Rules imposing 
the necessity of a license for their possession, 
• Emperor v. Rachapa tiurappa Hattarvat, 
18 Bom. L.R. 556 = 3 Bom. Cr. C. 200. 

BCOTH C.J. and HEATON, J. 

Explotive Substances Act. 

Bee ACT VI OF 1908. . 


Extension of Time. 

Sanction to proseoute — Expiry of time— 
Power of High Court to extend time. See 
Crim. Pro. Code, No. 151, 18 Bom. L.R. 686. 

Extortion. 

See PENAiL Code, 8. 384. 

(1) Specifia charge, nocossity for. Bee 
Penal Code, No. 154, 17 Or. L.J. 411. 

False Complaint. 

Dismissal of complaint by a Magistrate- 
Sanction given by him under S. 476, to pro- 
secute complainant for giving — Bucccssoj in 
offioe referring the mattor for enquiry to a 
Subordinate Magistrate — Report by latter— 
Conviction on receipt thoroof — Irregularity. 
Boe CRIM, Pro. Code, No. 351-a. 1 Pat. L.J. 
553. 

FaUe Evidence. 

(1) Proper Court to apply to for sanotion for 
giving — Notice — Order granting sanotion. 8ee 
SANCTION TO PROSECUTE, No. 4 -a, 9 Bur. 
L.T. 202. 

(2) Boe SANCTION TO PROSECUTE, No. 4-6, 
9 Bur. L.T. 203. 

(3) Sanotion granted in respect of, made 
before a Revenue Court— Civ. Pro. Code (Act V 
of 190p), 8. 70— Roviaional power of High 
Court. Bee CRIM. PRO. CODE, No. 336, 14 
A. L.J. 1077. 

(4) Crim. Pro. Code, Ss. 109, 195, 439 — Before 
a judicial officer of one District making inquiry 
into the sufficiency of security under B. 109, 
Crim. Pro. Code, taken by a Magistrate of 
another District. Beo SANCTION TO PROSE- 
CUTE, No. 4, 52 P.W.R. 1916 (Cr.). 

False Statement. 

Beo PENAL code, Sa. 192, 193, 195 to 198. 
False statement in the course of a non- 
judicial inquiry — Indian Penal Code, 8- 193 — 
Reg. VIII of 1627. See ACT X OF 1873 
(Oaths), No, 1, 10 8.L.R. 64. 

First Report. 

To police— When not safe guide— Sentence. 
See PENAL code, No. 31, 107 P.L.R, 1916. 
Foreigners Ordinance. 

Bee Ordinance ill of 1914. 

Forest Act. 0 

See ACT VII OF 1878. 

Forest Grass. 

' Forest produce,’ moaning of— If comprised 
in the term— Grazing in reserved forest, if 
amounts to use of forest produce— Conviction 
for offenoe. See MADRAS FOREST RULES, 
No. 1, 4 L.W. 562. 

Forest Produce. 

Mfoning of —Forest grass, if comprised in the 
term— Grazing in reserved foreBt, if amounts to 
use of forest produce. See MADRAS FOBEBT 
RULES, No. 1, 4 L.W, 652. 
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Forfeiture. 

See CllIM. PRO. CODE. S. 514. 

See SENTENCE. 

(1) Seo ACT I OP 1910 (PRESS), No. 1, (1916) 

2 M. W. N. 385. 

(2) Soe ACT 1 OP 1910 (PRESS), No. 3, (191G) 

2 M.W.N. 497. • 

(3) Appearanoe of aooused — Suroty for appear- 
anoe — Failure to appoar— Suicide by aooused 
of surety- bond. See CRIM. PRO. CODE, 
No. 367, 18 Bom. L.R. 683. 

Forfeiture of Pardon. 

See ORIM. Pro. Code, No. 243, 9 Bur. L.T. 
76. • 

Forgery. 

See Grim. Pro. Code, Ss. 195, 476, 

See Penal Code, 8s. 463 to 471. 

(1) Conviction both for forging document and 
for using it as genuine, not illegal. Seo PENAL 
CODE, No. 208, 17 Cr. L.J. 73. 

Fraud. 

See ACT I OF 1910 (PRESS), No. 3, (1916) 
2 M.W.N. 497. 

Freeh Complaint. 

See Ciuivr. Pro. Code, S. 403. 

(1) Subsequent complaint can be entertained 
by same or another Magistrate though 'previous 
order of dismissal not set aside. See ORIM. 
PRO. CODE, JJo. 169, 16 Cr. L.J. Sl4. 

Frontier Crimes Regulation. * 9 

See KEG. Ill OF 1901. 

Further Enquiry. 

• Seo Crim. Pro. CODE, Ss. 203, 435, 437. 439. 
See Rkvison. 

(1) When cannot bo ordered. Seo CRIM. 
PRO. CODE, No. 316, 20 P.W.R. 191G (Cr.). 

(2) See CRIM, PRO. code, No. 320, 10 S. L. 
R. 68. 

(3) Ordbr of discharge amounting to acquittal 
— Sessions Judge has no jurisdiction to order. 
See CRIM. Pro. Code, No. 317, 17 Cr. L.J, 95. 

(4) Dismissal of complaint —Order for, by 
District Magistrate, g refunds for. Soe CRIM. 
PRO. Code, No. 172, 17 Cr. L..I. 406. 

Gambling. 

Playing with cards for insigniOoant stakes — 
Sentenoe. Soe BOM. ACT IV OF 1867 (PRE- 
VENTION OF GAjMRLIJiG), No. 3, 18 Bom. L.R. 
940. 

Gaming. * 

Meaning of. Seo Mad. ACT III OF 1889 
(Towns Nuisances), No. l, 31 M.L.J, 285. 

General Clauses Act. 

See ACT X OF 1897. 

Good Faith. 

See Penal Code, No. 223, 9 Bur. L.T? 136. 

“ Government.” 

Meaning of. Seo ACT I OF 1910* (PRESS), 
No. 1,(1916) 2 M.W.N. 385. 


Government of India Act, 1833, 

See ST. 3 AND 4 WILL. IV, C. 85. 
Government of India Act, 191B. 

See ST. 5 AND 6 GEO. V, C. 61. 
Governor-General in Council, Powers of. 

Emergency Legislation Continuance Act (I 
of 1915), if ultra vires — Ordinances 3 and 5 of 
1914 — Power of Governor- General in Council 
to pass Aot embodying provisions of ordinances 
— Ordinance 3 of 1914 — S. 11, effect of. Soe 
act I otf 1915 (Emergency Legislation 
Continuance), No. i, 20 c.W.N. 1327. 

Grass. 

‘ Forest produce,’ meaning of— Forest grass if 
comprised in the term — Grazing in reserved 
forest, if amounts to use of a forest produce. Soe 
Madras forest Rules, No. l, 4 L.W. 652. 

• • 

Grievous Hurt. 

Soe PENAL CODE, Ss. 323, 325, 326. 

(1) House-breaking with intent to commit 
theft — Completion of the offence — Causing by 
stabbing, thereafter— Offeuoe committed. See 
PeTsAL CODE, No. 206, 27 P.R, 1916 (Or.). 

Habeas Corpus. 

Directions in the nature of — Application to be 
made to Judge on the original side of the High 
Court. See CRIM. PRO. CODE, No. 16, 20 C 
W.N. 1233. 

High Court, Jurisdiction of. 

See CRIM. PRO. CODE, Ss. 435, 439. 

See Letters Patent. 

See Revision. 

(1) Government of India Act , 1915, S. 107— 
High Court— Powers of superintendence — 
Order of Magistrate under S. 145, Crim. 
Pro. Code— High Court's power to interfere 
with such order— -Magistrate how far bownd 
to respect decrees of Civil Court . 1 

In exercise of the powers under S. 107, 
Government of India Act, 1915, the High Court 
can and will interfere with an order passed 
under 8. 145, Crim. Pro. Code, 1898, where 
the Magistrate has acted without jurisdiction 
or hag exceeded his jurisdiction. It will not 
interfere merely because fchero ha$ been an 
irregularity in tho proceedings or an erroneous 
decision on a question of fact or law but it can 
aud will interfere, when there has been a mate- 
rial irregularity which amounts to a refusal to 
exorcise, or an usurpation of jurisdiction or 
wbioh has prejudiced a party to the proceed- 
ings (a). 

Per Chamier, C.J.Sn order to establish 
prejudice, *it is not suftitnent to show that there 
has been an erroneous decision on a queejkin of 
law or fact ; but it must be shewn that the 
irregularity baS prevented a party from having 
a fair trial. 

No*hard and fast rule chn be laid down to 
tho effeot that a Magistrate in proceedings 
under S. 145, Crim. Pro. Code, must give 
effeot to a recent decision or preceding of a 
Civil or Criminal Court ( b ). « 

Per Sharfuddin t J. — A Civil Court decree in 
favour of a party witt becomo infruotuous if the 
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High Court, Jurisdiction of— {Concluded). 

Magistrate interferes with it but the Magis- 
trate is not bound to maintain it blindly. If 
after the passing of tho deoree the Magistrate 
finds on evidonco that the party’s possession 
has been disturbed or that the possession has 
changed hands he has jurisdiction but this will 
be a matter of faot which the Magistrate has to 
dcoide. If he comes to a finding, which would 
be a finding of faot, that such possession has 
been disturbed since tho decree was passed he 
has jurisdiction in a proceeding under B. 145 
to pass orders irrespective of tho Civil Court 
decree. In the case" of a Civil Court deoree of 
a very recent date whore there is no evidence 
to shew disturbance or change of possession 
since the decree the Magistrate is bound to 
respect the Civil Court decree and if ho does 
not do so he aots without jurisdiction (b). 

Per Roe, J . — Tho power by which English 
Courts interfere by prohibition and Mandamus, 
is confined to cases in which the Court has 
acted without jurisdiction, or in excess of juris- 
diction or has refused to exerciso a jurisdiction, 
vested in it by law. The High Court will not 
interfere merely because there has been an ir- 
regularity in the proceedings. It will interfere 
if the irregularity has been so serious that one 
of the parties has suffered prejudice. By pre- 
judice is meant disability to lay before the 
Court that party’s version cf the facts of the 
case and the law to be applied. It will not 
interfere with any decision arrived at after a 
fair triaMiowevor erroneous in law or fact that 
decision 'may appear to be. Parmeehwar 
Singh v. Kallaspatl, 1 Pat. L.J. 336 = 17 Cr. 
L.J. 369 = 35 Ind. Caa. 801 (S.B.). 

ClIAMIER.C.J., SHARFUDDIN and ROE, 
JJ. 

References :—ia) 1?. C W.N. 678 ; 9 C. 297 ; 
6 W.R. (Mis.) 25 ; 9 C. 297 ; 6 W.R. (Mia.) 77; 
9 W.R. 309 ; 7 W.R. 430 ; 5 W.R. (Mis.) 25 ; 
8 W.R. 26 ; 8 W.R. 109 ; 11 W.R. 402 ; 11 M. 
220; 1 A. 101 ; 7 B. 341 ; 17 M. 410 ; 26 C. 
188 ; 33 C. 33 ; 33 C. 68 ; 36 O. 994 ; 41 C. 876, 
Ref. to. (b) 30 C. 155 ; 7 B. 341 ; 33 C. 33; 7 B. 
241 ; 20 C.W.N. 796, Ref to. 

(l a) Bee Crim Pro. Code, No. 94-6, 5 
L.W.165. 

(2) 8ee Aot I OF 1910 (Press), No. 3, (1916) 
2 M.W.N. 497. 

(3; Power of — Jurisdiction of Magistrate to 
oancel order first exempting— Keeping of print- 
ing presses and publication of newspapers, legiti- 
mate business. See Act I OF 1910 (PRESS), 
No. 1, (1916) 2 M.W.N. 385. 

(4) Sanction to prosecute — Expiry of time — 
Power of High Court 'to extend time. See 
CriMi.Pr'O. CODE, No. 151, 18 Bom. L.R, 686. 

45) Perjury committed in judicial enquiry — 
Jurisdiction of High Court to sanotion prosecu- 
tion. Bee CR1M. P$0. CODE, No. 136, 1C Cr. 
L.J. 740. 

(6) Revision — , interference by. Bee CRIM. 
PRO. CODE, No. 92, 17 Cr. L.J. 286. 

High Cojirt feiiles (Bombay). 

Criminal Circular N n . 37 — Trial held on a 
Sunday— Irregularity* Ehnperor v. Baban 


High Court Rules (Bombay)— (Concluded). 

Daud, 17 Bom. L.R. 918 = 3 Bom. Cr. C. 130« 
16 Or. L J. 752 = 31 Ind. Cas. 352. Bee Final 
Part, 1915, Ool. 162. 

Honorary Magistrates. 

(1) Boo bh^ichbof Magistrates, No. l, 
8 L B.R. 463, 

House-breaking. 

See Criminal Trespass. 

(1) Possession of stolon property — Presump- 
tion. See evidence act, No. 25, 17 Cr. L. 
J. 32. 

(2) Bee HOUSE TRESPASS, No. 1, 21 P.R. 
1916 (Cr.). 

(3) House-breaking with intent to oommit 
theft — Completion of the offence — Causing 
grievous hurt by Btabbing, thereafter — Offence 
committed. Bee PENAL CODE, No. 206, 27 
P.R. 1916 (Cr.). 

(4) Evidence of — Surrender of stolen articles 
by accused — Possession unexplained— Offence. 
See PENAL Code, No. 174, 17 Cr. L.J. 179. 

House Trespass. 

(1) House-breaking — Lurking house -trespass . 
House trespass beoomes lurking house- tres- 
pass if the offender takes precautions to conceal 
such houee- trespass from some person who has 
a right to exclude him. 

The mforo fact that a house-trespass was com- 
mitted by nipbt does not make the offenco one 
of lurking house-trespass. In order.to constitute 
lurking house-trespass the offonder must take 
somb active means to conceal his presence^). 

Whore a person enters tho court-yard of the 
haveli through tho deorlii % but the deorlii itself 
has no door attached to it that would constitute 
house-trespass, not house-breaking. Budha v. 
The Crown, 21 P.R. 1916 (Cr.) = 123 P.L.R. 
191G = 44 P.W.R. 1916 (Cr.) = 17 Cr. L.J. 304 
= 35 Ind. Cas. 176. 

RATTIGAN and SCOTT-SMITH, JJ. 
Reference [a) 16 P.R. 1889 (Cr.), R, 

(2) Murder — Death caused in lurking house- 
trespass. Boo Crim. Pro, Code, No. 184, 50 
P.W.R. 1916 (Cr.). 

(3) See CRIMINAL TRESPASS, No. 1, 8 L. 
B.R. 463. 

Hut. 

(1) Thatch, whether a building. Bee PENAL 
CODE, No. 195, 17 Cr. L.J. 536, 

Illegality. 

(1) Sentence passed Py tri,al Court under 
B. 457, Indian Penal Code— Sessions Judge 
altering the conviction, under S* 411 — Whether 
suoh alteration makes the trial by trying 
Magistrate illegal. See JOINT TRIAL, No. 2, 
49 P.W.R. 1916 (Ur.). 

(2) Jury— Deficiency in number made up by 
selection and not by lot — Trial, if vitiated. 
Bee Crim. Pro. Code, No. 225-a (1917) 
M.W.N. 1. 

ImmGyeable Property. 

Bee <3 rim. Pro. Code, Bb. 145, 147. 

(1) Burety’s— to be taken into consideration 
in deciding &b to their fitneBB- Bee CRIM* PRO* 
CODE, No. 44, 17 Cr. L.J. 91. 
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In tentlon— (Concluded)* 


Immoveable Property— (Concluded). 

(2) Order regarding possession of, following 
acquittal in case under Ss. 417 aod 436 of the 
Penal Oode, propriety of. See PENAL CODE, 
No. 186, 20 O.W.N, 1302. 

(3) If to be considered in deciding fitness of 
surety. See SURETY, No. 1, 17 Cr. L.J. 07. 

Importer. 

Trade-mark — Using a distinctive mark has 
property in mark. See PENAL CODE, No. 217, 
14 A.L.J. 1080. 

Imprisonment. 

Bee SENTENCE. 

(1) Detention in civil prison whether amounts 
to— Prisons Act (IX of 1804), S. 42. 8ee CltlM. 
Pro. code, No. 277, 17 Cr. L.J. 480. 

Indian Councils Act. 

See ST. 24 AND 25 VIC. C. 67. 

Indian Emigration Act. 

See ACT XVII OF 1908. 

Informant. 

(1) Prosecution launched as result of informa- 
tion given to Village Magistrate— Discharge of 
aocused— Order of compensation as against 
informant — Validity. Bee CRIM. PRO. , CODE, 
No. 2 U-a, 32 M.L.J. 78. 

• 

Infringement of Copyright. . 

(1) Printing hook at Lahore— Offonoe unter 
8.7(a) of Copyright Act III of 1914— Comple- 
tion of offence Sec OttlM. PRO. CODE, No. 
126. 28 P.R. 1916 (Cr.). 

Ingress Into India Ordinance. 

See Ordinance V of 1914. 

Inherent Powers of Court. 

(1) To prevent miscarriage of justice— Civ. 

Pro. Code (1908), 8. 151. 

The High Court has an inherent jurisdiction 
to make orders to prevent a miscarriage of 
justice, and this right is expressly recognised by 
S. 151 of the Code of Civir Procedure. Ramjas 
y. Mahadeo Pershad, 17 Cr.L.J. «37 = 36 Ind. 
Cas. 585. 

Richards, o.j. and banerji, j. 

Insult. 

See Penal Coqf., b. «04. * 

Obstruction to public thoroughfare — Union 
Chairman removing obstruction, use of insult- 
ing and abusive language by — Offence, if oom- 
mittod ' as such public sorvant Sanction, 
if necessary. Boo Crim. Pro, Code, No. 163, 
4 L.W. 556. • 

Intention. 

(1) See PENAL CODE, No. 113, 17 Cr.L.J. 
1G5. 

(2) Presumption of knowledge. See Rail- 
ways ACT (1890), No. 1, 17 Cr.L.J, 361. 

(3) Intending death of one and oauaipg death 

of another — Murder. See PENAL CODE, 
No. 89-a, 15 A.L.J. 13. „ 


(4) False oharge— Proof of charge of specific 
offence — , to set criminal law in motion. See 
Penal CODE, No. 71-a, 36 Ind. Oas. 834. 

Irregularity. 

(1) Sanction when necessary — When not 
curable. See ACT XI OF 1878 (ARMS), No. 4, 

8 L.B.R. 452. 

(2) Civ. Pro. Code, 1908, S. 116— Proceedings 
taken while a suit is pending— If material irre- 
gularity. Sqq CRIM. Pro. CODE, No. 335, 20 
M.L.T. 252. 

(3) Previous convictions, to be set forth in 
ohargo when curable. See CRIM. PRO. CODE, 
No. 17G, 8 L.B.R. 461. 

(4) Magistrate’s refusal to examine witnesses 
— Doclining jurisdiction — Revision. See CRIM, 
PRO.*CODE, No. 100, 17 Cr.L J. 217. 

(5) See CRIM. Pro. Code, No- 351-a, 1 Pat. 

L. J. 553. 

(6) Issue of process without examining com- 
plainant on oath — No prejudice to accused — 
Curable defect. See CRIM. PRO. CODE, 
No. 133, 1 Pat. L.J. 592. 

(7) Jury— Deficiency in number made up by 
selection and not by lot — Trial, if vitiated. 
See Crim. Pro. Code, No. 225-a, (1917) 

M. W. N. 1. 

Jail Appeal. 

Summary dismissal of — No bar to appeal, 
subsequently presented by accused's Counsel. 
Soo APPEAL, No, 3. 17 Cr.L.J. 453. 

Jail Code. 

Rule 528, Exp, 1. See CRIM. PRO. CODE, 
No. 13, 24 C.L.J. 54. 

Joinder of Charges. 

See CRTM, PRO. CODE, 8s. 233, 234, 237 to 
239. 

Soo Joint Trial. 

(1) Offences committed within one year, 

against different individuals — Whether oan be 
tried together — “ Offences of the same kind,” 
moaniug of. See CRIM. Fro. CODE, No. 191, 
20 M.L.T. 234. • 

(2) Offences of same kind — Two aotb of theft 
in same night— Legality of single trial for both 
offenoes. Soo CRIM, Pro. Code. No. 196-a, 
36 Ind. Cas. 873. 

Joint Possession. 

(*1) See ACT XII OF 1896 (EXCISE), No.»l, 
8 L.B.R. 464. 

(2) Of property in dispute — Magistrate, 
jurisdiction of. See CRIAR PRO, CODE, No. 90, 
17 Cr.L.J. 7G S 

Joint Trial, , 

See APPROVER. 

See Crim. Pro. Code, Ss. 233, 234, 237 to 
239. * 

(1) Parts of stolen property found in possession 
of two persons — Joint trial— Legality. 
Where it is merely shown that\art of the 
stolen property was found in the possesiion of 
one person and another part was found in the 
possession of another, it would probably be 
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Joint Trial— (Concluded). 

illegal to try the two men together ; but if the 
two men wero noting in concert and wore in 
joint control of the stolen property, held, their 
joint trial would not bo illegal. Jadunandan 
PraB&d v. King-Emperor, 1 Pat. L.J. 61 = 
17 Cr.L J. ‘234 - 34 Ir.d. Gas. 650. 

CHAMIER, C.J-, and JWALA PRASAD, J. 

(2) Joint trial - Legality of trial of accused— 
Sentence passed by trial Court under S. 457, 
Indian Penal Code Act XL Vo/ i860 — Ses- 
sions Judge altering tht conviction under 
S. 411 — Whether such alteration makes the 
trial by trying Magistrate illegal. 

Eight persons were convicted by a Magistrate 
under S. 457, Indian Penal Code. They all 
appealod to tho Sessions Judgo who upheld the 
conviction of two under S. 457, Indian Penal 
Code, but altered the Conviction of the otl^prsiz 
to one under 8. 411, Indian Penal Code. These 
six applied for revision to the Chief Court 
Held , that in one and the same trial thoro 
cannot be convictions against some accusod 
under S. 457 and against others under S. 41J (a). 
Mohammad v. The Crown, 49 P.W.R. 1916 
(Cr.). 

CHE VIS, J. 

References 38 P.K. 1905 = 52 P.W.R, 

1905 ; 51 P.K. 1906 = 62 P.W.R. 1905, F. 

(3) Appeal — Right of— Non-appealablo sent- 

ence againBt some accused and appealable sen- 
tence against one— Appeal at instance of former 
— Maintainability. Soe CRIM. PRO. CODE, 
No. 288*, .31 M.L J. 837. | 

(4) Charge tp jury— Trial of several accused 
together — Omission to place defence evidence 
regarding each accusod before jury, effect of — 
Misdirection. See CRIM- PRO. CODE, No. 233, 
17 -Cr. L.J. 19. 

(9) Misappropriation — Separata trials for 
misappropriating different items of money 
during the same period, whether allowed, Soo 
Cbim. Pro. Code. No. 180, 17 Cr. L.J. 30. 

(6) See CRIM. PRO. CODE, No. 204, 17 Cr.L. 

J. 477. 

Judge. 

Transfer, grounds for— Expr< seion of opinion 
by, in cotfoter-oase— Judge’s competence to try 
subsequent case. Sec TRANSFER OF CRIMI- 
NAL CASES, No. 1, 1 Pat. L.J. 399. 

Judge and Jury. 

View of place of occurrence of offence by, or 
assessors — Notice to parties. See CRIM. PRO. 
CODE, No. 231, 9 Buj. L.T. 133. 

Judgment. 

(1) Case tried and judgment written, signed 
and dated by one Magistrate, but not pro- 
nounced owing to ^absence of accused — Change 
of Magistrate— De no’o trial grantod — Now 
M&giste&te if bound to pronounce judgment of 
his predecessor See Crim. Pro. Code, 
No. 266, 3Ci.W. 496. 

(2) Magistrate on appeal writing a judgment 
of four lines— Revision— Retrial. See Crim. 
Pro. CODE, No, 50, 14 4.L.J, 279. 


Judgment— {Concluded). 

(3) Appellate,' what should be. See CRIM. 
PRO. CODE, No, 271, 20 C.W.N. 1296. 

(4) See CRIM. PRO. CODE. No. 62, 17 Cr. L. 
J. 461. 

(5) Civil judgment between tho parties with 
reference to certain items— Charge of orimiDal 
breach of trust as to tho same items — Admissi- 
bility of civil judgment in tho criminal oase. 
See Evidence, No. l, 18 Bom. L.R. 185. 

(6) Soo Letters Patent, No. l, 17 Cr.L. J. 
537. 

(7) Magistrate on leave— Effect of, written 
and signed by Magistrate after availing himself 
of leave. Soe CRIM. Pro. CODE, No. 264-a. 
3G Ind. Cas. 842. 

Judicial Inquiry. 

False statement in the course of a non- 
judicial inquiry — Indian Penal Code, S. 193— 
Reg. VIII of 1827. Seo ACT X OF 1873 (OATHS), 
No. 1, 10 S.L.R. G4. 

Judicial Officers Protection Act. 

See ACT XVJIl or 1850. 

Judicial Order. 

Power of Court to issue certiorari when 
issued — When act judicial — Duty of Magistrate 
under S. 3, ministerial — Exorcise of power by 
ministerial or executive officer in excess — 
Remedy— Right of suit. See ACT I OF 1910 
(PRESS), No. 3, (1916) 2 M.W.N. 497. 

Judicial Proceedings. 

(1) Inquiry preliminary to issue of search war- 
rant under S. 100, Crim. Pro. Code— Nature. 
See Crim. Pro Code, No. 2, 34 P.R. 1916 
(Cr.). 

Jurisdiction— General. 

(1) Breach o t contract — Of Magistrate where 
employer resides or carries on business. See 
Act XIII of i«59 (Workman's Breach of 
CONTRACT), No. 3, 10 S.L.R. 56. 

(2) See ACT I OF 1910 (PRESS), No, 3, (1916) 

2 M.W.N. 497. 

(3) Of Courts to question orders of intern- 
ment passed unde/* Emergency Legislation 
Continuanco Act. Soo ACT 1 OF 1915 (EMER- 
GENCY Legislation Continuance), No. l, 
20 C.W.N. 1327. 

(4) Formalities of, compliance with- Prac- 
tice. See Crim. Pro. Code, No. 102, 4 L.W. 
440. 

(5) Arrest outside Magistrate’s. See CRIM. 
Fro. Code, No..54, 8 L.B.R. 378. 

(6) Revision, concurrent, of Sessions Judge 
and District Magistrate in. See CRIM. PRO. 
CODE, No. 309, 8 L.B.R. 361. 

(7) Trading with enemy — Goods * obtained ’ 
in London— Jurisdiction of Madras Courts. 
See Ordinance VI of 1914 (Commercial 
INTERCOURSE WITH ENEMIES), No. 1, 31 
M.,L.J. 178. 

(8) Sanction to proseoufcc— Order granting or 
refusing sanction by lower Court— Appeal- 
Power of superior Court to oonvert proceedings 
into ono under 8. 476. See SANOTION TO 
Prosecute, No. 4-c, X Tat. L.J. 607. 
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Jurisdiction of Criminal Court*. 

See Grim. Pro. code, s. 177. 

Bee Magistrate, Jurisdiction of, 

<1) Offence committed at Boripanda in Nala 
State — Jurisdiction of Agent for the Mewas 
Estate to try the accused . Bee ACT XIV OF 
1874 (SCHEDULED DISTRICT^), No. 1, 18 
Bom. L.R. 789. 

(2) Jurisdiction — Criminal Court — Printing 
of book at Labile — Infringement of copyright 
—Loss to complainant caused elsewhere — 
Offence under 6. 7 (a). Copyright Act — Comple- 
tion at the place of printing — Proper Court to 
try — Lahore Court. Sec CRIM. PRO. CODE, 
No. 126, 28 P.R. 1916 (Cr.). 

(3) Court abolished but re-established with 
ourtailed territorial limits— Jurisdiction — Sanc- 
tion for prosecution for offence committed 
before abolition. See ClilM. PRO. CODE, 
No. 147, 16 Cr. L. J. 787. 

(4) See Grim. Pro. Code, No. 103, 21 C. 
W.N. 160. 

Jury. 

(1) Deficiency in number mado up by selection 
and not by lot — Trial, if vitiated. Bee CRIM, 
Pro. Code, No. 225-a, (1917) M.W.N. 1. 

Justice of the Peace. 

See Crim. Pro. Code, No. 331, 4 L.W, 
405. 

Labourer. 

Bee ACT XIII OF 1859. 

Contraoto" not arlifioer, or workmau. See 
ACT XIII OF 1859 (WORKMAN'S BREACfl OF 
CONTRACT), No. 4, 9 Bur. L.T. 108. 

Landlord and Tenant. 

. (1) Removal of batai crops by the tenants — 
Tenant acting dishonestly — If amounts to an 
offence. See BEN. ACT VIII OF 1885 (BEN- 
GAL TENANCY), No. 2, 1 Pat. L J. 353. 

(2) See Crim. Pro. Code, No. 172, 17 Cr. 
L.J. 406. 

Land Revenue Act (U.P.). 

Sec U. P. ACT III OF 1901. 

Lathis. # 

(I) Whothor “arms” under 8. 106, Crira. 
Pro. Code. See Arms, No. 1, ft Cr. L.J. 313. 

Layangi Crackers. 

Possession of, without license whether punish- 
able. See EXPLOSIVES RULES, No. 1, 18 
Bom. L R. 556* • 

•Leading Questions. # 

Evidence Act, S. 143, in cross-examination. 
Bee Crim. Pro. CODE, No. 231, 9 Bur. L.T. 
133. 

Legal Practitioners Act (XYIII of 1879). 

S. 14— Oder rc fusing to renew pleader's 
certificate - Order for prosecution— renal 
Code , S. 209. t 

The plaintiff, a pleader, brought a suit for 
pre-emption based on the Muhammadan Law 
which was decreed by the Munsif. t The Dis- 
trict Judge on appeal reversed the deoreo of the 

11 Cr. • 


Legal Praotltioners Aot (XYIII of 1879) 

— (Concluded). 

Munsif after having recalled and examined the 
plaintiff. The District Judge ordered the 
prosecution of the plaintiff under 8. 209, Penal 
Code. The proseoution was suspended by 
reason of appeals against his deoroe having been 
preferred in the High Court. Upon the ploader 
applying for renewal of certificate, the Distriot 
Judge reported to the High Court that be had 
refusod to renew his certificate. 

Held, that the action of the Distriot Judge 
was inconsistent, for either he ought to have 
waitod till the determination of the criminal 
prosecution which ho had ordered or he might 
have proceeded under 8. 14 of the Legal 
Practitioners Act. The Distriot Judge had in 
effect found the pleader guilty before he bad 
been tried by ordering his suspension, la the 
master o 1 a Pleadet, 14 A. L.J. 82 = 38 A. 
182 iF.B.) = 17 Cr. L.J. 152 = 33 Ind. Cas. 632 
(F.B.). 

Richards, c.j., Tudball and Rafiq, 
jj. 

Legislature, Powers of. 

Emergency Legislation Continuance Aot (1 of 
1915), if ultra vires - Ordinances 3 and 5 of 
1914 — Power of Governor- General in Council 
to pass Act embodying provisions of ordinances 
— Ordinance III of 1914— S. 11, Effect of. See 
Act I of 1915 (Emergency Legislation 
Continuance), No. i, 20 O.W.N. 1347. 
Letters Patent (Calcutta). 

Cl. 2G — Review under ol. 26 of the — . Bee 
Misdirection to Jury, Nos. l and 2, 24 C. 
L.J. 400. 

Letters Patent (Madras). 

Cl. 15 — Order under S . 488, Crim . Pro . Code, 
passed by a Magistrate — Revision to High Court 
— Order of a single Judge— Ho appal . RajanA 
Appadu y. Rayana Appana, 17 M.L.T. 330 = 
2b M. L J. 483 = 16 Cr. L J. 326 = 28 Ind. Cas.* 
662 = 39 M. 472. Bee Final Part, 1915, Col. 158. 

Letters Patent (N.W.P.), 

(1) S. 10 —Ordfr granting sanction to prose- 
cute — Hot judgment . % 

The order of a judge granting sanction to 
proeoouto is not a “judgment” •within the 
meaning of that expression in S. 10 of the 
Letters Patent. Ramjas v. Mahadeo Perahad, 
17 Or. L.J. 537 = 36 Ind. Cas. 586. 

Richards, c.j., and Benerji, j. 

Limitation. * 

See Sanction to prosecute. 

(1) Prosecution more 'than three years after 

the first offence. Soo Xct lV OF 18$J (INDIAN 
Merchandise Marks act), No. l, iO S.L. 
R. 45. , 

(2) Attachment and sale of property of an ab- 

sconding offender — Application for return of 
property or its salo- proceeds mado after two 
years barred — Remedy if attaobmmt, Ac!, 
illegal. See CRIM, PRO. CODE, No. 17, 40 P. 
W.R. 1916 (Cr.). • 

(3) See Trade Mark, No. 1, 17 Cr. L.J. 
488. 
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Local Enquiry. 

(1) Right of way, dispute as to— Report on— 
Statements of parties, order on — Jurisdiction. 
See CRIM. Pro. CODE, No. 116, 17 Cr. L.J. 
478. 

Local Inspection. 

View of place of occurrence of offence by 
Judge and jury or assessors— Nofcico to parties, 
See Crim. Pro. Code, No. 231, 9 Bur, L.T. 
133. 

Local Investigation. 

Magistrate's duty to record reasons before 
dirocting— Accused if should bo allowed to be re- 
presented when Magistrate considers the'fbport 
of the local investigation. See GRIM. PRO, 
CODE, No. 168, 21 C.W.N. 127. 

Lottery. 

See Penal Code, No. 85, 9 Bur. L.T. Y21. 
Lower Burma Courts Act. 

See Bur. ACT IV OF 1900. 

Lurking House-trespass. 

(1) Murder— Death caused in. See CRIM. 
PRO. CODE, No. 184, 50 P.W.R. 1916 (Cr.). 

(2) See House-Trespass, No. l, 21 P.R. 
191G (Cr.). 

Madras Abkarl Act. 

See MAD. ACT I OF 1886. 

Madras City Municipal Act. 

Boo Mad. ACT III OF 1904. 

Madras City Police Act. 

See MAD. ACT III OF 1898- 

Madras District Municipalities Act. 

See Mad. Act IV of 1884. 

Madras Forest RuleB. 

Madras Forest Rules , r. 8 — 1 Forest pro- 
duce,' meaning of -Forest grass , If com- 
prised i ? i the term— Grazing in reserved 
forest , if amounts to use of forest produce — 
Conviction for offence. 

The term * forest produco’ oconrring in r. 8 
of tho Madras Forest Rules i loludos forest 
grass, and "tho use of suoh grass by grazing 
oattle on lands reserved as fuel reserve amounts 
to tho use of a forest produoe which is prohibit- 
ed by the said rule, and a conviction for such 
unlawful grazing is sustainable. Porumal 
Nalk v. Emperor, 4 L.W. 552 = 17 Cr. L.J. 
534 = 36 Ind. Cas. 582, 

Sadasiv v Iyer, j. 

Madras Planters Labour Act. 

SqcTMaD. ACT I OF 1903, 

MadraB Survey and Boundaries Act. 

See Mad. Act IV of 1897. 

Madras Towns Nuisances Act. 

See MAD. act III OF 1889, 

Madras Ylllage Police Regulation. 

See Mad. Red. XI CF 1816. 


Magistrate, Jurisdiction of. 

See Bench of Magistrates. 

See Crim. Pro. Code, ss. 133, 144, 146, 
147, 177, 179, 181. 

See SANCTION TO PROSECUTE. 

See SENTENCE. 

(1) Practice — Magistrate also being com- 
plainant has no jurisdiction to pass order in 
that case, 

A Magistrate ought not to make an order in 
any* oase in whioh he is even the nominal 
complainant. 

Suoh an order should be set aside, and it will 
be for the Crown to consider whother it is 
expedient to move further in the matter. Rup 
Lai v. Emperor, 16 Cr. L.J. 801=31 Ind. Cas. 
817. 

Richards, c.j. 

(2) Breaoh of oontraot — Jurisdiction of 
Magistrate whore employer resides or oarries on 
business. See ACT XIII OF 1859 (WORKMAN’S 
Breach of Contract), No. 3, 10 S.L.R. 56. 

(3) Power of High Court — Jurisdiction of 
Magistrate to eanael order first exemptiug — 
Keeping of printing prGBbcs and publioali m of 
newspapers, legitimate business. Seo ACT I 
OF 1910 (PRESS), No. 1, (1916) 2 M.W.N. 385. 

(4) Criminal breaoh of trust— Article given 
to accused under writton agreement — Com- 
petency of Criminal Courts to decide whether 
agreement was real or nominal. See CRIM. 
PRO. CODE,. No. 313, (1916) 2 M.W.N. 158. 

(5) Jurisdiction of Magistrate 'over persons 
residing outside his jurisdiction. See CRIM. 
PRO. Code, No, 48, 14 A. L.J. 1074. 

(6) Court abolished but re-established with 
aurtailed territorial limits — Jurisdiction — 
Sanction for prosooution for offonce committed 
before abolition. See CRIM. PRO. CODE, 
No. 147, 16 Cr. L.J. 787. 

(7) Offence committed before one Magis- 
trate— Succeeding— Penal Code, S. 193. See 
Crim. Pro. Code, No. 339, 17 Cr. L.J. 40. 

(8) Joint possession of property in dispute. 
Seo CRIM. Pro. Code, No. 90, 17 Cr. L.J. 76. 

(9) See Crim. Pro. Code, No. 65, 17 Cr. 
L.J. 141. 

(10) Offence "committed before one Magis- 
trate — Succeeding. Magistrate, jurisdiction of — 
Penal Code (Act XLV of 1860), 8- 193. See 
Crim. Pro. code, No, 3 39, 17 Cr. L.J. 40. 

(11) How far Magistrate bound to rettpeot 
deorees of Civil Court.' See -HIGH COURT, 
JURISDICTION OF, No. 1, 1 Pat. L.J. 336. 

(12) If includes Village Magistrate. See 
Crim. Pro. Code, No. 211-a, 32 M.L.J. 78. 

Maiming. 

Moaning of/ See PENAL CODE, No. 188, 18 
Bom L.R. 299. 

Maintenance. 

See CRIM. PRO. CODE, 8. 488. 

(l)~Applioation for, dismissed— Order, final— 
Magistrate not competent to entertain another 
application on same faots. See CRIM. PRO. 
CODE, No. 355, 17 Or. L.J. 106. 
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Malabar Law. 

-Child entitled to maintenance from its 
mother’s tarwad — Liability of father under 
8. 488, Grim. Pro. Code.. See GRIM. PRO. 
CODE* No. 368, 19 M.L.T. 23. 

Manager. ’ 

(1) Or agent, if has sufficient possession— Ser- 
vant. nature of possession of — Order under the 
8. 145, Crim. Pro. Code, if oau be made against 
servants of landlord. See CRIM. PRO. CODE, 
No. 94-a, 6 L.W. 118. 

Mashirnamas. 

Police. See Evidence Act, No. 13, lOfc. 
L.B. 7. 

Master and Servant. 

(1) Opium — Possession by servant — Master’s 
liability — Onus of proof. See ACT I OF 1878 
(OPIUM), No, 2. 15 P.H. 1916 (Cr.). 

(2) Possession of opium by servant on behalf 
of master if an offence. See CRIM. PRO. CODE , 
No. 199, (1916) 2 M.W N, 267. 

(3) See Misdirection to Jury, Nos. l and 
2, 24 C.L. J. 400. 

Math. 

Attachment of, and cattle found therein — 
Legality. See CRIM. Pro. CODE, No. 105, 1 
Pat. L.J. 356. 

Measurement of Lands. 

Surveyor— Placing boundary majks and mea- 
suring lands— No authority to survey the lapds 
— Act done in good faith — Obstruction to 
surveyor — Offonoe committed. Soo PENAL 
CODE, No. 48, 31 M.L.J. 305. 

Medioal Certificate. 

(1) Abortive attempt to secure, no offence 
under 8. 196, Penal Code. See CRIM. PRO. 
CODE, No. 341, 17 Cr.L.J. 388. 

Merchandise Marks JLot. 

See ACT IV OF 1889. 

Mesne Profits. 

Award of, by Magistrate when objectionable. 
See Crim, Pro. Code, NT>. 104, 4 L,W. 55. 

Mew&s Estates Act. 

See BOM. ACT XI OF 1846. 

Ministerial Act. 

Power of Court Jo issu* certiorari when issued 
— When aot judicial — Duty of Magistrate under 
Sf. 3, ministerial— Exorcise of power by minis- 
terial or executive officer in exoesB — Homed y — 
Right of suit. Sec ACT I OF 1910 (PRESS), 
No. 3,(1916) 2 M.W.N.497. . 

• 

Misdlreotfon to Jury. 

See Revision. , 

See Triad. 

(1) Misdirection— Charge to jury — Indian 
Penal Code (ActXLVo/ 1860),Ss.27. 243- 
Possession of spurious cnin by the servant— 
Master's knoufldege— Time , moment of— 
Non direction to Jury , if misdirction — 
Judge , statetnent of— Review under cl. 26 


Misdirection to Jury— (Continued). 

of the Letters Patent— Crim. Pro. Code 
(Act V of 1898), 8. 537, if applicable — 
Whole case, if can be considered on review 
—Prosecution, duty of. 

In a case under 8. 243 of the Indian Penal 
Code it is necessary to direct the Jury to the 
effeot that they should come to a decision (1) 
whether the counterfeit ooins were in the pos- 
session of the accused, or in the possession of 
his olerk or servant on behalf of the aooused ; 
and (2) if they came to the conclusion that the 
ooins were in the possession^ the aooused, they 
would then have to decide whether he knew at 
the time when he became so possessed of them, 
that the coins wore counterfeit ; and (3) if they 
came to the oonolusion that the coins were in 
the possession of- the olerk or servant on behalf 
of the accused, they woufd then have to deoide 
whether at the time the clerk cr sorvant on 
behalf of the accused bcoame possessed of tho 
counterfeit ooins, the accused himself knew 
that they were counterfeit. 

Per Mukerjee , J. — Tho statement of tho 
Judge who presides at the trial as to what 
aotually took place before him, is conclusive (a). 

Mere non-direction is not necessarily misdi- 
rection (5). 

8. 537 of the Code of Criminal Procedure has 
no application to a case reviewed under ol. 26 
of the Letters Patent. 

When a point or points of law have been 
reserved or have been certified by tho Advooate 
General as erroneously decided or as Wrthy of 
further consideration, and tho Court on review 
holds on the point of law in favour of the 
accused, it has been the practice of tho Courts 
to consider the whole case on the evidence and 
to pass suoh sentence as shall seem right (c), 

Qumre. Whether these cases have not in 
offeot been overruled by the dooision of the 
judioial Committee in Subramanya v, King- 
Emperor , 25 M. 61. 

The duty of the prosecution is, not to secure 
a oouviotioD, but to aseist the Court in arriving 
at the truth, and for that purpose to place 
before the Court all the matorinl evidence at 
its disposal (d). Emperor v Vateh Ohand, 24 
O.L.J. 400 — 21 C.W.N. 33 (F B.). . 

Banderson, o.j., Mookebjee, Flet- 
cher, TF.UNON and CHAUDHURI, JJ. 

References (a) 21 C.L.J. 377, R. ib) (1909) 
2 Cr. App. Hep. 217 (246), R . fc) 9 Bom. H C. 
R,*358 ; 2 B. 61 ; 1 C. 207 ; 25 W R- Cr. 36 ; 
17 C. 642, R. ( d ) 19 C.W.N, 28; 21 C.L.J. 3&; 
21 O.L.J. 396, R. 

(2) Mere* non diroction is siot necessarily 
misdirection. Emperor v. Fateh Ch&nd« 24 
C.L, J. 400 = 21 C.W.N. 33 (F.B.). 

BANDERSON, C .J , MOOKERJEE, FLET- 
CHER, Teunon and Chaudhuri, jj. 

(3) Jltry— Misdirection— Admission of impro- 

per evidence — S. 33 of Evidence Act— Court 
must exercise judicial mind. Aimavi Mutb- 
rlyan v. Emperor, (1915)M.W.N. #29 = 17 M. 
L.T. 214 = 28 M.L.J. 329=16 Cr.L.J. 294*28 
led. Cas. 618 = 39 M, 449. Boo Final Part* 
1915, Col. 162. * 
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Misdirection to Jury — (Concluded). 

(4) Charqe to Jury— Misdirection— Jury not 
misled, in re Chinnu, 16 Cr. L J. 618 = 30 
Ind. Cas. 442. Bee Final Part, 1916, Col. 162. 

(6) What amounts to. Bee PENAL CODE, 
No. 105, 20 0.W.N. 512. 

Motive. 

(1) Murder— Proof of motive if absolutely 
neoessaiy, before upholding conviction. Bee 
TENAL CODE, No. 100, 17 Cr.L.J. 366. 

Moveable Property. 

Attachment of Math and cattle found therein 
—Legality. See CRIM. PRO. CODE, No. 105, 
1 Pat. L.J. 356. 

Municipal Act. 

8ee BEN. ACT III CP 1884. 

Bee BUR. ACT III OF 1898. ® 

See U. P. ACT I OP 1900. 

Bee PUN. Act 111 OF 1911. 

Municipal Commissioner. 

Public servant — Dismissal or removal from 
the office without the sanction of the Looal 
Government. Sco CR1M. PRO. CODE, No. 153, 
48 P.W.R, 1916 (Cr.). 

Murder. 

Beo Penal Code, Ss. £99, 300, 302, 304. 

(1) Death caused in lurking house- trespass. 
Bee CRlM. PRO. CODE, No. 184, 60 P.W.R. 
191G (Crs). 

(2) Conviction based on circumstantial evid- 
ence alone — When legal. See EVIDENCE, 
No. 2, 32 P.R. 1916 (Cr.). 

(3) Private defence of property — Assault 
upon thief — Death— More harm than necessary 
oaused — Offence committed — Murder. Bee 
PFNAL CODE, No. 103, 36 P.R. 1916 (Cr.), 

(4) Charge of — Guilt to be established beyond 
reasonable doubt. Beo PENAL CODE, No. 98, 
17 Cr. L.J. 102. 

(3) Abetment of — Evidence — Proof. See 
Penal Code, No 17, 17 Cr, L.J. 175. 

(6) Provocation grave not sudden— Sentence. 
Bee PEN/L CODA, No. 99, 17 Cr. L.J. 190. 

(7) Proof of, Motive, if absolutely necessary, 
before upholding conviction. See PENAL CODE, 
No. 100, 17 Cr. L.J. 386. 

(8) Intending death of one and causing death 
of another. See PENAL CODE, No. 89-a, 
15.A.L.J. 13. 

'(9) Culpable homicido— Accused pointing out 
places of occurrence of offence — Presumption of 
guilt of. Bre PENaL CODE. No. 100- a, 36 
Ind. C*v?. 6J8. 

Nazi*. 

Direction to bailiff to attach goods— Execu- 
tion by — Resistance to his entry — No offence — 
No mention in tbd warrant of day before which 
• it is to bo executed- Illegality. Sco PENAL 
CODE, No. 44-a, 1 Pat. L.J. 650. 

Negligence. 

Negligent conduct with respect to animal. 
Bee Penal Code, No 64, 18 Bom. L.R. 682. 


Newspapers. 

Power of High Court— Jurisdiction of Magis- 
trate to oancel order first exempting— Keeping 
of printing presses and publication of, legitimate 
business See ACT I OF 1910 (PRESS), No. l r 
(1916) 2 M.\y,N. 386. 

Non-dlrectlon to Jury, 

Mere non-direction is not necessarily mis- 
direction. Emperor v. Fateh Ghand, 24 C.L.J, 
400 = 21 C.W.N, B3 (F.B ). 

Sanderson, c j . Mookerjee, Flet- 
cher, TEUNON and CHAUDHURI, JJ, 

Non-judlclal Inquiry. 

Falso statement in the course of a non-judicial 
inquiry— Indian Penal Code, 8. 193— Reg. 
VIII of 1827, Bee ACT X OF 1873 (OATHS). 
No. 1, 10S.L.R. 64. 

Notice, 

Beo Crim. Pro. Code, b. 112. 

Bee Sanction to Prosecute. 

Bee Transfer of Criminal Cases. 

(1) View of place of occurrence of offence by 
judge and jury or assessors — , to parties. Bee 
CRIM. Pro. Code, No. 231, 9 Bur. L.T 133. 

12) See Crim. Pro. CODE. No. 370, 17 Cr. 
L.J. 207. 

(3) Proper Court to apply to for sabetion— 
Order granting sanction. Beo^SANCTION TO 
PROSECUTE, No. 4-a, 9 Bur, L.T. 202. 

Oaths Act. 

See ACT X OF 1873. 

Obstruction to Public Thoroughfare. 

Carts with unyoked oxen left across the 
Btreet— Union Chairman removing obstruction, 
use of insulting and abusive language by — 
Offence, if committed ‘ase.uoh public servant’ — 
Sanction, if necessary. Bee GRIM. PRO. CODE, 
No. 163, 4 L.W. 656. 

Offence. 

See SENTENCE. 

(1) Engineering of offence to he strongly depre- 
cated. 

To send a person to spy out whether a crime 
is being committed and to come back with 
information that it is being committod is one 
thing, but to engineer An offence in order to find 
out whether a person when tempted will commit 
the offenco is quite a different thing. The latter 
praotice is to be Btrongly deprecated. Bhlm 
Sen y. Emperor, 17 Cr. L.J. 139 = 33 Ind. Cas. 
315. 

Knox, 'j. 

(2) Acts done partly before and partly after 
the date of a penal statute if constitute offence. 
Bee ORDINANCE VI OF 1914 (COMMERCIAL 
IN1ERCOURBE WITH ENEMIES), No. 1, 31 M. 
L.J. “178. 

(8) One aot constituting two— Conviotion for 
both offences, and separato punishment, legality 
of. Bee Penal Code, No. 6, 1 Pat. L.J. 373* 
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Opinion. 

Transfer, grounds for— Expression of, by 
Judge in oounter oase — Judge’s competence to 
try subsequent case. See TRANSFER of 
Criminal Oases, No. l, l Pat. L.J, 399. 

Opium Act. 

Seo ACT I OF 1878. , 

Ordinance HI of 1914 (Foreigners). 

(1) Ordinances Ilf and V of 1914— Power of 
Governor-General in Council to pass Act 
embodying provisions of Ordinances— S. 11, 
effect of. Seo ACT I OF 1915 (EMERGENCY 

Legislation Continuance), No. l, 90 o.W- 
N. 1827. 

(2) Ss. 3, 4, 7 — Trial of offenders — Procedure 
— Appeal— Applicability of provisions of 
Ctihimal Procedure Code , 

Ordinance III of 1914 is a law and the in- 
fringement of its provisions is an offenoe, and 
the enquiry into such an offence must be dealt 
with according to the provisions of the Crim. 
Pro. Code, unloss there is any other enactment 
in force prescribing a different method of inquiry 
into such an offenoe. 

Tho Crim. Pro Code must be followed in the 
absence of any rules promulgated in exercise of 
tho powers conferred by 8. 7 of the Ordinance. 

So where a District Magistrate conviots a 
person for an offence against S. 3 of the Ordi- 
nance, an appeal lies to the Sessions" Judge 
under 8. 108, Crim. Pro. Code. Sher Singh 
v. The Crown. 10 l\R. 1916 (Cr.) = l5 P.W.R. 
1916 (Cr.) = 163 P.L.R. 1916 = 17"Cr. L.J. 225 
= 34 Ind. Cas. 641. • 

Leslie-Jones, .T. 

(3) Ss. 3, 8 — Delegation of power in Local 
Government— Notification of Local Govern- 
ment not ultra vires. 

By S. 3 of tho Foreigners Ordinance, 1914, 
the Governor-General in Council has power to 
regulate or restrict in suoh manner as ho thinks 
lit the liberty of foreigners residing or boing 
in British India ; aad by 8. 8 of the same 
Ordinance the Govoruor-Goneral in Council is 
empowered to delegate its powers under the 
Ordinance to any civil authority iu British 
Iudia. By Notification ^No. 907, dated the 
22nd August' 1914, tho Governor-Genoral in 
Counoil delegated his powers under 8. 3 of 
the Ordinance to the Local Government of tho 
Presidency Notification No. 632, dated 6th 
Beptembor 1914, made by tho said local Govern- 
ment is, therefore, intra vires the Ordinance, 
In re Charles George •Hcdlogor, 17 Cr. L, J. 
07 = 32 lnd. Cas. 659. 

Couts-Trotter, J. • 

(4) S. 4. Bee No. 2, supra. 

(5) B 7. Seo No. 2, supra . 

(6) B. 8, Boe No. 3, supra. ' * 

Ordinance Y of 1914 (Ingress Into India 
Ordinance. , 

Ordinances III and Y of 1914— Powor ot 
Governor-General in Oounoil to pass Act em- 
bodying provisions of Ordinances— Ordinance 
III of 1914— S. 11, effect of. Bee ACT I OF 
1916 (Emergency Legislation Continu- 
ance), No. 1, 20O.W.N. 1327. 


Ordinance YI of 1914 (Commerolal Intercourse 
with Enemies). 

(1) S . 3— Trading with enemy — Declaration 
of war , force of— Proclamation of 14 1 h O ■ to - 
ber 1914 whether retrospective — “ Obtaining 
of goods ** from enemy , what is— Goods 
u obtained in London 11 — Madras Courts , 
jurisdiction of— Acts done partly before and 
partly after the dale of a penal statute , if 
constitute offence — Penal Codc t 8 511 — 
Attempt to commit offence— Possibility or 
success, if necessary— English and Indian 
Law difference between . 

Even according to the odhnnon law of Eng- 
land, it is illegal to trade with an enemy (a). 

The force of a declaration of war is equal to 
that of an Aot of Parliament and contravening 
the provisions of a declaration prohibiting com- 
mercial intercourse with an enemy is a criminal 
offenfie (6). 

A statute and ospeoially a penal statute has 
no retrospective oporation unless tho intention 
of tho Legislature that it should have suoh an 
effect is clearly indicated (c). 

Per Wallis t C.J.— Acts which prior to the 
coming into force of a ponal statute do not con- 
stitute an offence cannot become criminal unless 
all the ingredients of the offenco are committed 
after tho statute comes into force Id), 

Obtaining ” includes procuring or ordering 
goods as well as taking delivery of them on 
arrival. Whore goods are ‘‘obtained” from an 
enemy by the London Agent of a Madras firm* 
the offence is committed in Loudon, and tho 
Madras Courts have no jurisdiction, •* 

For an attempt to be a criminal offenoe. It 
need not be shown that the attempted act was 
capable of performance or taking tfLct (e). 

Tho Indian law on this point is the samo as 
tho law in England. Sending for goods from 
an enemy or enemy country would be an ■ 
offence even if the goods Ecnt for are the 
aoousod’s own property If). 

Per Coutts-Trotter . J. — Whenever the Legis- 
lature declares a series of acts to constitute a 
crime, any person who has entered upon that 
series of acts must from that moment stay his 
hand and if he^ proceeds to the completion of 
the series, he is guilty of a ofirae ( g). 

Per Coutts-Trotter , J. — Tho same goods oan 
be obtained twice within the meaning of 3. 5 (7) 
of the Commercial Intercourse with Enemies 
Ordinance 1914 and the two “ obtaining? ” 
would constitute two separate offences. 

Semble.— In a country like India where the 
aocuscd person is not afforded an opportunity of 
donying and explaining an accusation brought 
against him, it would be* partioulary wrong to 
Ant upon Blender evidence. Predertck*Edmed 
Hooper y. King-Emperor, 31 M.L./, 1J8 = 4 
L.W. 82 = 20 M.L.T. 180 = (1916) 2 M.W.N. 161 
= 17 Cr. L.J. 321 = 35 Ind. Cas. 497. 

Wallis, c.j., and Coutts-Trotter. j. 

References.— [a) 1 Ch. Rob. 199 ; 6 T.R. 35 ; 

8 T. R. 548; 7 E. & B. 763 ; (1916) 1 K*B 641/ 
R. (6) 7 E & B. 763, F. (c) L.R. 10 Q. B. 196 
R. (d) (1991) 3 Q. B. 146, R. <e) 61 C, J. N.8 U 
O. 116, R. (/) (1916) 2 K. B. 765, F. (gMl891> 

2 Q. B. 145, D . 
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Ordinance YI of 1914 (Commercial Inter- 
course with Enemies)— {Concluded), 

(2) S. 3— S. 5, cl. (7), Royal Proclamation 
prohibiting trade with enemy — Elements neces- 
sary to constitute offence— 'Trading in' meaning 
of, if necessarly involves handling of goods — 
Destined for an enemy country' meaning of — 
Penal proclamation , construction of — Prtncpal 
and agent —Liability of principal for acts of 
agent — Conviction of abetment in appeal when 
charge framed for substantive offence only , 
propriety of. Indra Chand v. King Emperor, 
19 C.W.N. 1239 = 42 C. 1094 = 17 Cr. L.J. 
113 — 33 Ind. Caa. 289. Bee Final Part, 1915, 
Col. 1C7. 

Pardon. 

See APPROVER. 

Bee CONFESSION. 

Boo CRIM. Pro. CQjDE, 8- 337. 

(1) Bee CRIM. PRO- CODE, No. 243, 9' Bur. 
L.T. 76. 

(2) How forfeited — Approver, whose pardon 
is alleged to have been forfeited, procedure iu 
trying. 8ee CRIM. PRO. CODE, No. 242, 8 L.B. 
R. 447. 

Partition. 

Proceedings submitted to Collector for confir- 
mation — Summons issued to acoused to appear 
before Collector— Refusal to take summons — 
Penal Code, S. 174— Revision. S t ;o U.P. ACT 
III of 1901 (Land Revenue). No. i, 14 a. 
L.J. 10G9. 

Partnership. 

(1) DLbolution'of — Collection of old debt there- 
after— Omission to pay to other partner — 
Cheating. Boo PENAL CODE, No. 177-a, 36 
Ind. Cas. 872. 

Penal Code. 

(a) B. 23. Bee No. 207, infra. 

( b ) 8. 24. See No. 207, infra. 

(1) 8s. 27,243. See MISDIRECTION TO 

JURY, Nos. 1 and 2, 24 C.L J. 400. 

(2) Ss. 23, 478, 486 — Trade mark , meaning of 
—Counterfeiting , what amounts to. NUmoney 
Nag v. Durga Pada Banerjl 19 C.W.N. 957 
= 16 Cr. L.J. 719 = 30 Inti, Cas. 1007. See 
Final Part, 1915, ‘Col, 158. 

(3) Ss. #30, 467 — Valuable tecurity —Promis- 
sory note or receipt bearing uncancelled one- 
anna stamp , 

Certain signature was forged on each of two 
printed forms, oue intended to be used as a 
promissory-note ana the other as a receipt ; \.he 
blank spaces left for entering particulars of the 
amount, the name of the person in whoso 
favour the document us executed, the dato and 
place of exccuticfn and’ the rate of interest, wero 
not‘411ea in ; a onc-anna stamp was affixed on 
the top of each paper, but the stamp was 
neither signed across nor oancelled in any way. 

Held, that tbo documents, as they stood, 
were valuable securities within tbo moaViing of 
8. 30, Penal Codo. Jaivahlr Thakur v. Em- 
peror, 14 A.L.j. 643 = 38 A. 430= 17 Cr. L.J. 
303-34 Im\ Cam. 315. 

Pl^OOTT, J. 

(3-a) 8. 34. See Noe. 77, 102, 130, infra . 


Penal Code— (Continued). 

(3 -6) B. 71. Beo SENTENCE. 

(4) Ss. 71, 147, 149, 325— Rioting— Grievous 
hurt committed in the course of riot and in 
prosecution of the common object— Sentence* 

Whether fhere are different definitions of the 
same offence or whether tbo same ofienoe is 
provided for in different sections or by separate 
and different provisions in the Code, the 
acoused, under no circumstances, should be 
sentenced to a greater punishment than the 
highest penalty contained in one of the provi- 
sions under which he may be oonvioted. 
Dharamdeo Singh v. Emperor, 14 A. L.J. 738 
= 17 Or. L.J. 418 = 35 Ind. Cas. 978. 

WALSH, J. 

(5) Ss. 71, 326 and 397— Imposition of sen- 
tence— Sessions case— Tendering of witnesses 
before the committing Magistrate for cross exa- 
mination— Admission of previous evidence as 
exhibit, Mg al — Charge to the jury — Presentation 
of evidence — Misdxnclion. Kotcalgadu v. Em- 
peror, »1915) M.W.N. 544 = 16 Cr. L.J. 615 = 

30 Ind. Cas. 439. See Final Part, 1915, Col. 
170. 

(6) Ss. 71 and 353 —General Clauses Act (X 
of 1897), S. 26— Railways Act (IX of 1890), 
S. 101 — One act constituting two offences — 
Cdnviciion for both offences, and separate 
punishment legality. 

S. 71 of tbc Penal Code indiflhtes that when 
ons act constitutes two offences, those offences 
must, if it is desired to inflict separate punish- 
ment for each offence, bo offences against the 
same law. S- 26 of the General Clauses Aot 
makes the point still more clear. In this case 
the acoused by one act resisted tho Police and 
endangered the lives of by-siauders. One 
offence is under the Penal Code, and the other* 
uuder tho Railway Aot. Held that the oonvio- 
tion and sentence under tfio Railway Aot must 
be set aside, and that tho conviction under 
B. 353 of tho Penal Code may stand. Rah- 
matulla v. KingEmperor, l Pat. L.J. 373. 
ROE and J\VAL£ PRASAD, ,M. 

(6-fl) S. 75 Boo No. 204, infra. 

(7) S. 30 —Plea of accident— Onus on accused 
—Criminal case— Motive for committing offence 
—Crxm. Pto . Code— Written statement filrd by 
accused— S. 342— Examination of accused by 
Court. Klog Emporor L v. Dwljendra Chandra 
Mukcrjee, 19 C.W.N. 1013 = 16 Cr. L.J. 72iw 

31 Ind. Cas. 164. See Final Part, 1915, Col. 171. 

(8) B. 84 —Unsoundness of mind -Nature of 
unsoundnes « requisite— Test. 

Though tfiere may be a mental derangement 
of some sort, that derangement must bo shown 
bn bo a derangement which impairs the cogni- 
tive faoulties of the accused, t.e., thefaoulty of 
understanding the nature of the aot that he 
has committed (a). 

It is only when the mental unBoundnesa lead 
( to this form of incapacity that the aooussed 
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is entitled to the exoeption aooorded by S. 84, 
I.P.O. Dhanibux y. The Crovo, 9 S.L.E. 171 
-33 Ind. Oas. 671 = 17 Cr. L.J. 79. 

Pratt, j.o. 

Reference (a) 23 0. 604, R . 

(9) Ss. 86, 302, 304— Effect of drunkenness— 
Knowledge— Intent. Re Mandril Gad aba, 38 
M. 479 = 16 Gr. L.J. 627 = 30 Ind. Cas. 451. 
Bee Final Part, 1915, Col. 172. 

(10) Ss. 87, 90, 304— Death caused by consent 
under misconception of fact— Intention or 
knowledge of accused. Ngwa Shwe Kin y. Em- 
peror, 16 Or. L.J. 681 = 30 Ind. Cas. 133 = 8 
Bur. L.T. 242 = 8 L.B.R. 166. See Final 
Part, 1915, Col. 172. 

(11) S. 90. See No. 10, supra and 126, infra- 

(12) S. 95. See GRIM. PRO. CODE, No. 163, 
4 L.W. 666. 

(13) 8. 99— Right of private defence of pro- 
perty— Title to property. 

The right of private dofouco of property can 
only exist in favour of the person who possesses 
a clear title to that property and where no 
suoh title has been determined, no right of 
private defence of property can exist. Cut a 
portion whose legal title is beyond dispute is 
whilo in possession of property entitled to resist 
and attempt to deprive him of his propoity by 
force, provided that ho dues not exercise 
greater violence than the circumstances oi tho 
oase warrant. Jaipal y. KlngEin^eror, 19 O. 
C. 18“ 17 OrTL.J. 190 = 38 Ind. «as. biO. 

Stuart, a..i c. • 

References 10 O C. 196 ; 20 A. 469 ; 21 A. 
143 ; 24 A. 298, Appr. ; U 13. 441, Dis$. 

(13-fl) 8. 97. Dee No. 103, infra. 

• (13-6) S. 99. S:e No. 103, wfta. 

(14) Ss. 100, 148, 325— Right of private 
defence — Injury caused tn self-defence. 

Four persons of the accused’s party were 
digging drain. They were attacked by the 
complainants. Partisans of ibo parlies ran uy 
and a tree fight ensued, One of tho accused's 
party was killed and tho arm of one of the 
oomplamant’s party was fractured. The accused 
were convicted of offences under Ss. 148 and 
325, Penal Code. ^ 

Held , that the accused muri bo acquitted- 
There was no safe ground for holding th.it they 
acted otherwise thau in self defence either of 
themselves or oi tho deceased. Bega Y. The 
Grown, 105 P.L.R. 1916. 

LK ROSSIQNOL, J. * 

• (15) 8s. 100, 1504, para II, 325- Right of 
private defence — Culphbla homicide not 
amounting to murder — Grievous hurt — 
Fatal injury caused on sudden provocation. 

•It appeared that the deceased game with a 
pitchfork in his hand and abused tho Bister of 
tho accused, and her son’s afctaok upon the* 
latter provoked the acousod, who' in a momcfil 
of anger and without any premeditation, struck 
the deceased on tho bead causing him fatal 
injury, and the aooused was convicted of an 
offence under 8- 304, para II, Penal Code. It 
was contended that the aooused acted in the 
exercise of right of private defence and in any 
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oase she oould only be oonvioted for having 
committed grievous hurt to the deceased. 

Held, that the right did not extend to the 
oausing of deoeased’s death, but the oonviotion 
oould only be maintained for the offence of 
grievous hurt. Massammat Slryan v. The 
Crown, 69 P.L.R. 1916=17 Cr. L.J. 270=31 
Ind. Cas, 990. 

SllADI Lal, J. 

(15 a) B. 103. See No. 103, infra. 

(16) S. 107 (2 ) — Conspiracy — Proof — Infer- 
ence from conduct of parties. 

Though, to establish a obargo of conspiracy, 
there must be agreement, there need not be 
proof of direct meeting or combination, nor 
□ood tho parties be brought into each other’s 
presence ; tho agreemont may be inferred from 
circumstances raising to presumption of a 
common concerted plan to curry out the 
unfawful design. Jurao Allaiakhlo v The 
Crown, 9 S.L.R. 223=17 Cr. L.J. 233 = 34 
Ind. Cas. G49. 

Pratt j.c 

Reference's (1851) 5 Cox. 404, (1858) 1 F. 

& F. 213 ; 9 Bom. L.R. 347 ; 37 C. 467, R. 

(17) S. 107, c Is. (2i (3 )— Abetment of murder 
—Evidence— Ft oof. 

In order to sustain a conviction for the 
offence of abetment of murder whether by 
conspiracy or aiding (els. 2 and 3 of 8. J 07 of 
tho Indian Penal Code), a knowledge on the 
part of the pemon convicted that tho aotual 
murderer intended to commit the iqurder is 
essential. In re Ncnnur Rami Reddi, 17 Cr 
L.J. 175 = 33 Ind. Cas. 665. 

A YUNG and Napier, jj. 

(17- n) a. 107, See No. 23, infra. 

(17-fa) S. 109. Sob Nob. 65 and 127. infra. 

(18) S^. 109. 114. 467, 171. SceCRIM. PRO. . 
CODE, No. 152, 14 A L J. 74. 

(19) Ss. 109, 120- B, 420 — Abetment by conspi- • 
racy— Evidence Act, S. 10. 

The accused M was a loader of tho E. I. 
Railway Company. The case for t.ho prosecu- 
tion was that, when making out tho weights in 
the consignment notes, ho entered a weight 
less than the actual with the result that the 
Railway Company received a sum less than 
they were entitled to, and tho other accused 
who were a firm of merchants paid, as consig- 
nees of goods, illegal gratification to M for this 
fraudulent work. It appeared that tho name 
of*M signed by himself appe-red in one of tho 
note books of the fiun of D and J and 4he 
jama-kharach of the firm showed the payment 
of certain sums to accused M. Tho accused 
were tried And convicted? by the Deputy Magis- 
trate uuder 8s. 120-B, 420, 420/ 109, J61, 
161/109, [.PC,, but the Sessions Jucffee in 
appeal, being o\ opinion that tho conviction 
under S. 120-B could not stand on the ground 
that the offences were conftnitted before that 
section came into force, took into conni^oration. 
only the direot evidence against M of making 
the endorsement of false weight jmd finding 
this to be insufficient acquitted all the accused. 

Held — That the Session Judges rightly held 
that the oonviotion* under S. 120-B, I. P C., 
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could not stand by reason of the fact that the 
offences were committed before that section 
oame into force but he entirely omitted to 
notice that this was immaterial as the law of 
abetment includes abetment by conspiracy 
which was distinctly charged before the Magis- 
trate under Ss. 4 ‘20/1 09, IP 0 That being so 
the circumstantial evidence of cuspiraoy to 
detraud the Railway Company was to be 
considered- 

S That, under S. 10 of tbo Evidence Act. the 
note books and jama-kharach of tbo firm cf 1) 
and J could be used hs evidence < f abetment by 
conspiracy against M. King Emperor V. 
Monniohau Roy, *0 C.NV.N. 292-17 Cr. L.J. 
439 = 35 Ind. Cas. ‘J 99. 

HOLIUWOOD and MULLICK, J J. 

(20; S. 111. Bee N^. Id, supra . 

(20 -a) S. 115. See No. 105, infra, 

(20 -b) B. 116. See No. 105, mfra. 

(21) Ss, 120 -4, 511— Criminal conspiracy , 
what is — Mlempt to fabi icate false evidence. 

A conspiracy consisis not merely in J«he 
intention of two or more, but in (he agreement 
of two or more to do an unlawful act or to do a 
lawful act by unlawful means. So long as such 
a design rests in intention only, it is not indict- 
able. Wheu to agree to carry it into effect the 
very plot is an act in itsolf, and the act of each 
of the parties, promise against promise, actus 
contra actum , capable of being enforced if law- 
ful, is punibhable, if lor a criminal object or for 
the useonoriminal means. 

Hence, where the accused wore oharged with 
conspiracy to bring abouc the conviction of 
certain persona, and the evidence showed that 
the corn-piracy consisted in one of them taking 
photographs of tho prisoners, another in arrang- 
ing his camera and tho third in arranging the 
prisoners themselves, hdd that tbo evidence 
was insufficient to prove a charge of conspiracy, 
as it was not proved that they took several 
steps tending to one obvious purpose and that, 
through a continued portion of time, they took 
steps leading to an end. 

Held also that “in cases o f an indictment 
for oon-piracj wheh two people a-e ind»oted and 
are tried together, cither both must be convict- 
ed or both must be acquitted.” 

Where, therefore, three persons were charged 
with having entered into a conspiracy and two 
of them were acquitted, the third person could 
not bo convicted of conspiracy, whether the 
conViction bo upou the verdict of a jury or 
Upon his own oonfeseion. 

Held, assuming a criminal intontion to exist 
that phbtngrapbfr.g persons charged with the 
offenef ot'daooity. by itself, did not amount to 
attempting the offence of fabricating false evi- 
dence, within the meaning of S. 511, I.P.C. 
Gulab Singh v. Emperor, 14 A. L.J. 688-17 
Cr. L J. 43 J =35 In'il. ( a*. 991. 

Knox and Lindsay, jj. 

(22) S. 120B. See No. 19, supra, 

(23) Ss. lfcO-H and 1Q\— Proof of abetment of 
specified o pence— Optional for prosecution 
to proceed under tithex section . 
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The words “ where no express provision has 
been marie in this Code for the punishmont o! 
such a conspiracy ” in S. 120-B of the Cede do 
not mean that when iheie is proof of an abet- 
ment of an offence the cbaige should bo for such 
abetment. It. only includes cases where there 
is express provisim for ibi 1 punishment of the 
particular eont- piracy allegod, and the only such 
casq in tho Code is that under S. 121 -A, Indian 
Penal Code. It is optional for the prosecution 
to proceed for abetment of tho offence by con- 
spiracy under S. 107 or for the conspiracy as a 
substantive offence, under S. 120-B. Thin ia 
in accord with the law in England. Udhaaing 
v. The Crown, 10 S.L.R. 69 = 17 Cr. 'L.J. 366 
= 35 Ind. Cas. 670. 

Pratt, j.c.,and Hayward, a.j.c. 

(24) Ss. 124- A and 153- A— Difference between 
Ss. 124-A and 153-A of Penal Code and 8. 4 of 
the Press Act. See ACT I OF 1910 (PRESS), 
No. 1, (1916) 2 M.W.N. 385. 

(21-a) S. 141. See No. 36, infra, 

(25) Ss 141, 147. Sec CULM. PRO. CODE, 
No. 232. 17 Cr. L.J. 92. 

(26) S. 143 — Conviction for unlawful 
assembly -Findings necessary to justify an order 
for bond for keeping the peace. See ClUM. PRO. 
CODE, No. 29, 20C.W.N. 197. 

(27) Ss. 143, Ml— Lawful assembly— Whether 
becomes* unlawful by exciting others to do 
unlawful nets— Assembly berorfiing unlaroful 
•*— Rioting talcing place— Duty of trying 
Magistrate — Carrying of “ Sevali Kalis ” 
whether unlawful. 

An assembly lawful in itself dooa not become 
unlawful merely by reason of its lawful acta 
exciting others to do unlawful acts (a). 

An assembly of persons lawfully exercising 
Ibeir lawful rights would not become an unlaw- 
ful assembly by repelling an attack made on 
them by porous who had jio right to obstruot 
them, nor by exceeding tbo lawful use of their 
right of private defence (5). 

Where an assembly, lawful in its origin, 
becomes an unlawful one, and both parties arc 
accused of noting, tfio trying Magistrate is 
bound to dec idj which party was tho aggressor 
and how the riot actually arose. 

Ordinarily there would be no presumption 
that the mere carrying of ‘ Sovali KaliR ’ would 
he unlawful (c), In re Mukka Muthrlan, 
1G Cr. L J. 743 = 31 Ind. CaB. e 343. 

SPENCER, J. 

References :--(a) ,p Q.B I). 308 = 51 L.J.M.C/ 
117 = 47 LT. 194 = 31 W.R. 275 = 15 Cox C.C. 
138 = 46 J.P. 789, F. (bl 39 C. 896=15 Ind. Cas. 
481 = 16 C.W.N. 1053 = 13 Cr. L.J. 481, F, 
(c) 31 Ind. C»3. 337, F. 

(28) S3. 143, 426, 451— Charge under 

Sa% 426, 451, I.P.C.— Addition of chargo ander 
S. 143, 1 P C. , by tho Appellato Court— Legality 
— Ce^rying of “ Sevali Kalis ” — Whether un- 
lawful. See CRIM. PRO. CODE, No. 183, 16 Or. 
L.J. 737. 

(29) S, 147— Rioting, charge of— Evidence- 
Common object , mention of. 
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In oaees of rioting the common objeot 
should be clearly and epeoi finally set out in the 
charge (a). 

Where tho charge simply stated that the 
accused were guilty of rioting, and the accused 
complained during the trial that* the charge 
did not state what the common objeot was, it 
cannot bo said that they were not prejudiced by 
the omission in tho cbargo. In re Ramasaniy 
Naidu, 16 Cr. L.J. 809 = 31 Iud. Caa. 826. 
Kumaraswami Sastri, j. 

References: —(a) U 0. 106 ; 22 0. 276; 33 C. 
295 ; 2 C,L J. 516 ; 3 Cr. L.J. 153, F. 

(30) S. 147 — See Nos. 4, 25, 27, supra. 

(31) Ss. 147, 326 — Rioting — Grievous hurt — 
Right of private defence— Implication of 
innocent, per sens— Burden of proof— Benefit 
of doubt— Fit st report to Police— When not 
safe guide — Sentence . 

The first reports made to the Police in riot 
cases are uot sa/o guides to charge the persons 
named therein, for friends and relations of the 
real culprits are more often than not promis- 
cuously implicated. 

An aocusod person who bears no injury should 
be convicted of having taken part in a fight 
only on very cogent other evidenoe. 

If a person while acting in self defopoe uses 
greater resistance than ho is ontiiled to ufc, ho 
makes himself liable to punishment, though a 
severe sootente may not be necessary in his 
case. Baqrl v. The Crowu, 107 P.L.R, U)16 
(Cr.) =43 P.W.R. 1916 (Or.) = 17 Cr. L.J. 460 

-30 Ind. Can. 450. 

Lb Rossignol, ,t. 

*(32> Ss. 147, 325 — Riot and unlawful assem- 
bly, the result of causing hurt— Conviction 
under Ss. 147, 325 — Separate sentences — 
Illegality — Appeal— Setting aside conviction 
uniter S. 32 c i — Enhancing sentence under 
S. 147 to aggregate Urm imposed by Magis- 
trate— Illegality— Not ‘ maintaining ' sen- 
tence— Crim. P*o. Code, S, 423. 

Whore the use of violence and causing of 
hurt was tho thing whic\| turned tbo assembly 
of tho accused parlous into an unlawful assem- 
bly and turned tho unlawful assembly into a 
riot. 

Held, that separate convictions under 8. 147 
and under S. 325, I.P.C., with separate senten- 
ces altaohod is illegal (a). 

Where, on appeal, the Efepsions Judge set 
fiside tho conviction under 8. 325, I.P.C., but, 
while maintaining tho conviction under S. 147 
increased the sentence under 8. 147 to the 
aggregate of tho sentences inflicted by tho 
Magistrate under the two sections. 

Held that 8. 423, Crim. Pro. Ootie, 1898, does 
not authorise the Sessions Judge to euhauoe, 
the sentence and that he cannot bo said to have 
been simply "maintaining” the senterioe (b). 
Maogal Singh y. The Crown, 31 P.R. «1916 
(Cr.). 

Johnstone, c.j. 

References fa) 4 P.R. 1901 .(Or,). F . 
(b) 22 B. 760 and 30 M. 48, R. 

12 Or. • 
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(33) S. 148 - Rioting— Members of an unlaw - 
ful assembly — Accused party originally in 
possession - Complainant s parly entering 
upon the land during absence of former— 
Accused party armed with sticks seeking to 
recover possession — Conviction, if sustain- 
able— Laic ful possession, what is. 

Where the acoused has sown the orops on 
oertaiu land and harvested them but subse- 
quently after ihe harvest, the complainant’s 
party took possession of the land and began to 
plough it during the absence of the accused 
party, aud liter the accuse!! party went to tho 
fields armed with sticks to recover possession 
from the opposite party. 

Held that the persons who have boon found 
to have reaped the crops and to have been in 
possession of the properfey^must bo deemed to bo 
lawfully in possession and that the persons 
who disturbed their possession must be taken 
to be trespassers and that the conduot of the 
accused in going to the field armed with sticks 
in order to maiptain their right to possession 
did jaofc constitute the offence of being members 
of an unlawful assembly or of riotiDg since they 
must be presumed to have taken the sticks to 
protect themselves and not to use them on the 
opposite party without provocation. In re 
Samba Plllai, 4 L.W. 125 = (1916) 2 M.W.N. 
213=17 Cr. L.J. 391 = 35 Ind. Caa. 823. 
8KSHAGIUI A1YAR, J. 

Reference 41 C. 43, F . 

(34) 8. 148 — See No. 14, supra . # 

(35) 8. 149— See No. 4, supra and*No, 102, 
infra. 

(36) Ss. 149, 141, 304 (2) — Members of lawful 
assembly— One of them committing an offence — 
His companions not liable. Mihan Singh v. 
Crown. 26 P.R. 1911 (Or.) = lG Cr. L J. 60 = 2C 
Ind. Cas. 662 = 24 P.L.R. 1916. See Final' 
Parc, 19)4, Col. 187. 

(37) Ss. 149, 302 — Party of men going out 
together heavily armed for committing dacoity 

— Stoppage on road— Some members firing <H 
attacking party— Death of two among tatter — 
Liability of each of the parly tor murder— 
Conviction — Legality — Charge under S. 149 — 
Omission to set out common object — Irngularlty 

— No substantial injustice — S. 537,£9 tin Pro • 
Code. Dliian Singh y. Crown, 16 P.R. 1915 
(Cr.) = 17 P.W.R. 1915 (Or.) = 16 Or. L.J. 689 = 
30 Ind. Cis. 737. 8eo Final Pan. 1915, 
Ool. 176. 

?38) 8. 153- A — Distinction between S. 109J5), 
Crim. Pro. Code, and. See CRIM. PRO. CODE, 
No. 43, 20 C.W.N. 199. 

(39) 8. JJ53-A -See Ng.’ 24, supra . 

(40) Ss. 154 and 155 — Death of complainant 
— Applicatioyi by the son of comphnnant 
to proceed with the case — Acquittal under 
S. 247, Crim. Pro Code — Reference under 
S. 438, Crim. Pro. Cede — Interference by 
High Court— Practice in case of acquittals.^ 

On the application of the coinpluinalit in a* 
case of rioting whioh ended in a conviotion, 
proceedings under Ss. 154, 155, TP.U., were 
instituted against the person in whose interest 
the viot bad been committed. On the date 
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fixed for hearing, the oomplainant’s son appeared 
in Court, hia father having died in the mean- 
time, and asked to be allowed to go on with 
the case, but the trying Magistrate acquitted 
the aoousod under 8. 247, Orim. Pro. Code, 
being of opinion that he had no option in ibe 
matter. 

Held — That it is open to doubt whether 
8 247, Crim. Pro. Code, was intended to apply 
to a case like the present. The section seems to 
apply to tha case of a complainant who is alive 
but dres not appear. 

That in any viJw the trying Magistrate 
should have proceeded with the case. 

That the practice of the High Courts has 
always been to refuse to interfere in revision 
with acquittals except for special reasons ; but 
in the present case wljick was one of consider- 
able importance involving the peace oV tbo 
district and in which ibe Magistrate had not 
exorcised his discretion and given reasons for 
refusing to go on with the case, tha order of 
acquittal should be set ^sidc. P&moo Sahu v. 
Jltan Duaadh. 20 C.W.N. 862 = 1 Pat. L.J. 
261. 

CHAMIER, C J., and JWALA PRASAD, J. 

(41) S. 155. Seo No. 40, supra. 

(12) 8. 174--F.iitilion proceedings submitted 
to Collectorfor confirmation— Summons issued 
to aceubed to appear before Collector — Refusal 
to lako summon*— Revision. See U. P. Act 
III op isoi (Land Revenue). No. l, 14 A. 
L.J. 1009. 

'I 

(42-a) S. 182. See CRIM. PRO. CODE, Ss. 
195, 476. 

(42-6) S. 192. Sec PENAL CODE, S. 211. 

(42-c) S. 182. See SANCTION TO PROSECUTE. 

(43; B. 182. Soo SANCTION TO PROSECUTE, 
No. 3, 10 S.L.R. 65. 

(43-<l) S. IS 2. See GRIM. PRO. CODE, 
No. 351 -a. I Pat. L J. 553. 

(44) S*. 1&2, 211— Charge made to Police 
found to be false — Same charge repeated to 
Magistrct'o and action gfiken i hereon — Right of 
person aggrieved to in*tituto prosecution in 
respect of cbe change made to the Police. See 
Crim. Pro. Code, No. 137, tf.B.R. (1915), 
4th Qr., pi 95. 

(44-n) Sb. 183, 186. S53— W air ant -Direction 
to bailiff to attack goods — Exicution by 
Nazir — Resistance to his entry — No offence 
— No iner.tion in the warrant of day oefqre 

. 7uhi: h it is fo be executed— Illegality — 
Civ. Pto. Cede (1909), O, XXI. r . 24. 
o. XXXVIII, r. 7. 

Wher k o a Civil I'.ourt i oued a warrant direoted 
to l^o bailiff of the Court directing him to seize 
oertafo goods that were ti accused's workshop, 
where fcne warrant specified no tlay upon which 
or koforo which it was to be executed and 
whore the Nazir **f the Court who sought to 
enter the defendant’s Ikuko for the purpose of 
executing such warrant was resisted by tho 
accused. 

Held , th£t tho accused committed no ofionce. 
The N&tir wsh not tne person who was olothod 
with lawful authority lender the warrant to 
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exeoute it. If he took upon himself the volun- 
tary exeoution of it, the execution so made by 
him was not in purBuanoe of the warrant and 
therefore not lawful (a). 

The warrant was bad also beoause it was 
absolutely bFank in point of time, uncertain and 
would operate as a continuing autbouty 
indefinitely (6). Mohlni Mohan BanevJI v. 
King-Emperor, 1 Pat. L.J. 550 = 36 Ind. Cas. 
871. 

Atkinson and Kinospord, jj. 

References (a) 37 C. 122, F, (b) 40 C. 
849, F . 

(45) S. 18 6— Obstructing a public servant in 
the discharge of his public functions — Local 
inspection by Munsif — Water ways. 

In a suit in which a public right of way was 
oLimed, there was a dispute not only as to 
whether the public right of way claimed existed 
but also as to whether there were not. certain 
other publio ways, tho exis' once of whi^h would 
discredit tho plaintiff's allegations in the suit. 
The Muti&if trying the case went to the spot to 
hold e, local inspection ; he wanted to puss in a 
boat along a water-way but, wan not allowed to 
do so by the petitioners who claimed it as their 
private property. It was found that it was a 
water-way used at least by the people of a 
particular locality. None of the petitioners 
WGro parties to the suit pending beforo tho 
Muusifin which tho local inspection was held- 
Tho petitioners were convicted undor 8. 186, 
I.P^G. 

Held— That no offcnco under S. 186, I.P.C., 
was committed. Nlsht Kanta Pal v. The 
Emperor, 20 0 W.N. 857. 

ClIITTY and WALMSLEY, JJ. 

(16) S. 186— Process-server — Obstruction to 
attachment Mustsamraat Jatto v. Crown. 30 
P.W.R. 1915 (Or.) = 16 Cr. L.J. 700 = 30 lnd. 
Cas. 748. Boo Final Part, 1915, Col. 177. 

(47) Ss. 186. 224 — Running away to avoid 
arrest under iv arrant of Civil Court , when 
no offence. 

In this case f ho Amin said that he tried to 
arrest tho acoueed under a warrant of a Civil 
Court, but the petitioner ran away. Held, that 
this was not either obstructing a public servant 
in the discharge of bis public functions within 
the meaning of S, 186, I.P.C., nor does it 
brmg the matter within 9. 224, I.P C., which 
deals with the offence of offering resistance 
or illegal obstruction to tho lawful apprehen- 
sion of a person for an offence with which he iq 
oharged. Peeru Muhammad Lebbal v. Swanal- 
natha Plllai, 17 Cr. L J. 71 - 32 Ind.Cas, 663. 
abdur Rahim and ayding, jj. 

(48) Ss . IRQ, 434 —Surveyor— Placing bound- 
ary mar Us and measuring lands-No author - 
ity to survey the lands — Act done in good 

* faith — Obstiuction to surveyor — Offtnce 
committed— Madras 4ctIV of 1897 ( Suivey 
tmd Boundary ), S. 17-4. 

A Surveyor empowered to survey an estate 
under 8. 17 (a) of Act IV of 1897, put up some 
boundary marks on what he thought was the 
estate boundary and was engaged in taking. 



181 


DIGEST OF OASES. 


182 


Penal Cod {Continued), 

measurements on wbat he thought was the 
estate land when the ' aooused oame aoross ’ 
his ohain and after asking who he was, told him 
not to measure. Accused who also removed the 
marks already sot up were charged with offenoes 
punishable under 8s. 186 and 43$, I.P.C. 

Held , that the aooused were guilty of ofifenoes 
under 8s. 186 and 484 of the l.P.C,, even 
though the land on whioh the Surveyor put 
the boundary marks waB not included in* the 
notification whioh authorised the Surveyor 
to carry on his operations (a). 

Even if the Surveyor had no authority to go 
upon the Estate lands to measure them and to 
fix demarcation stones upon them, if he, in 
good faith, believed that he had such authority 
or that the lands were actually in the estate, 
the obstruction would fall under 8. 186. 
Publlo Prosecutor v. Madhava Bhonjo 
Santos, 31 M.L J. 305 = (1916) 2 M.W N. 183 
= 1 L.W. 377*17 Or. L.J. 481 = 36 Ind. Cas. 
161. 

OEiDFIFSTjD and SADASIVA ATYAR, JJ. 

References (a) 19 M. 319 ; 21 M. 78; 21 M. 
296, F.\ 23 G. 896; 22 0. 286 ; 12 13 377 ; 13 
B. 168 ; 8 A. 293, R . 

(49) S, 189 — Disobedience to an injunction 
issued by a Civil Court, if punishable, under— 
* Promulgated imvort of, Poramani Chlnta- 
kath Mammali v. Thazhithattathkutti Aroma, 
2 L.W. 410 = 17 M L.T. 39! = 16 Cr. L.J. 592 
= 30 Ind. Gas. 141 = 39 M. 543, See Final 
Part, 1915, Col. 178. 

(50) S. 189— Disobedience of an order*— In- 
junction issued to a guardian not to marry 
wards under his charge — Prosecution . Em- 
peror v. Mallapa Mallapa Tayargi, 17 13cm. 
L.R. 076 = 3 Bom. Cr. Cas. 89 = 10 Cr. L.J. 
668 = 30 Ind. Cas. 652. See Final Part, 1915, 
Col. 178. 

(51) S. 188— Prohibition order under 8. 144, 
Crim. Pro. Code, passed without any evidonce 
— Prosecution for* disobedience of order not 
properly passed— Cognizance of oaso under 
8. 188 by tbo same Magistrate who p issed the 
order disobeyed. Boo CRIM. PRO. CODE, 
No. 84, 20 C.W.N, 981e 

(62) Ss. 192, 193 —False evidmee, fabrication 

of — Document, admissibility of —Intention and 
not admissibility creates criminal offence . 
Baroda Kanta Sarkar v. Emperor, 16 Cr. L. 
J. 620-30 Ind. Cas. 444. See Final Part, 1915, 
Ool. 179. t 

(52-n) S. 193. See CRIM. PRO. CODE, 
• Bs. 195, -476. 

(52-6) 8. 193. See SANCTION TO PROSE- 
CUTE. 

(63) S. 193— Contradictory statements by icit- 

’ ness in one and the same deposition— Prose- 
cution for perjury — PreswwpftoH tn favour 
of good faith. # " 

For a prosecution under 8.193, I.P.C., tho 
Court must be satisfied that the intention of 
the witness was dishonest. 

Prosecutions in respect of oontradiotory 
statements made in one and the same deposi- 
tion are maintainable, if the oontradiotion was 
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made not to oorreot a bona fide mistake, but 
with dishonest intention(fl). 

But every possible presumption in favour of 
good faith Bhould be made, for it would be 
most undesirable that a witness should be 
afraid to correct a mistake made in his deposi- 
tion for fear of rendering himself liable to a 
prosecution for perjury. Suoh a fear would 
frustrate the objeot of oross-examinalion. The 
Ring-Emperor v. Glrdharlmal wd. Hulral, 
9 B.L.R, 202 = 17 Or. L.J. 240 = 34 Ind. Cas. 
656. 

Pratt, j c. and Boyd, a.j c. 

References :-(a) 10 C. 937 ; 26 M. 55. 22. 

(54) S. 193 — Giving false evidence— Statement 
complained of, literally true— No offence . 

To support a prosecution for giving false 
evidence punishable under S. 193, Penal Code, 
it must bo shown thftt tho false statement 
charged againBt the Accused is literally false. 
There must be a statement of fact which is 
false. It is uo oflonoo if the faot stated is true 
but Home circumstance is suppressed with a 
result that a wrong inference may be deduced. 
Ratansi Daya v. The Grown, 9 8. L.R. 170 = 
32 Ind. Cas. 688 = 17 Cr. L.J. 96. 

Pratt, j c. and Boyd, a.j.c. 

(55) S. 193— False statement in the course 
of a non-judicial inquiry — Indian Poral Code, 
S. 193— Reg. VIII of 1827. See ACT X OF 
1873 (OATHS), No. 1, 10 8.L.R. G4. 

(56) 8. 193— Statement made by witness 
with reference to his re-collection aipl belief — 
Prosecution for perjury whether jflstifiable — 
Interference in revision. See CRIM. PRO. 
CODE, No. 305, 14 A. L.J. 651. 

(57) 8. 193 — Statement of a oonfessional 
nature recorded as ‘ statement ’ — Admissibility 
as ovidenuo — Alternative oharge for perjury^ 
Bee Crim. Pro. Code. No. 120, 20 M.L.T. 21. 

(58) 8. 193 — Perjury committed m judicial? 
enquiry — Juried'cticn of High Court to sanc- 
tion prosecution. See CRIM Pro. CODE, 
No. 136, 16 Cr. L.J. 740. 

(39) S. 193— Ofience committed before one 
Magistrate— Succeeding Magistrate, jurisdic- 
tion of. Beo Crim. Pro. fcoDE, No. 339, 17 
Cr. L.J. 40. 

(GO) 8. 193. See SANCTION TO PROSECUTE, 
No. 4, 62 1WV.R. 1916 (Cr.). 

(61) 8. 193, See No. 52, supra. 

, (61-a) 8. 193. 8rc SANCTION TO PROSE- 
CUTE, No. 4 b, 9 Bur. L.T. 203. • 

(62) 8s. 193, 209 — Application for s?iccession 
certificate. — Allegations false — Enquiry 
unde \ S. 476, Crim. Prs Code-Order for 
prosecution under Ss. 193 and 209. • Penal 
Gode^- Appeal pending in High tdourt — 
Stay of Criminal proceedings. 

In the course of a proceeding upon an appli- 
oatic/n for revocation of tbd grant cf a succes- 
sion certificate, the District Judgo fcvmd that 
D, the applicant for the certificate, was not, as 
he allegod, related to the deoeaseck in any way 
and ordered his prosocution under Ss, 193 and 
209, I.P.C. D then filed an appeal to the High 
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Court and asked for stay nf oriminal proceed- 
ings pondiug the hearing of the appeal : 

Held— That to make a declaration in the rule 
for stay of proceedings as to the correctness or 
otherwise of tho order of tho District Judge 
would be to prejudge an is .' up which is likely to 
oome before the Bench who will hear tho appeal. 
Tho proceedings against the appellant uuder 
Ss. 193 and 209, I P.C., wore stayed pending the 
bearing of the appeal. Debi Mahto y. Klng- 
Eraperor, 20 C.W.N. 1110. 

ROE and JWALA PRASAD, JJ- 

(C3> S. 195 — Persdading witnesses to make 
statements, if offence. Durga Prasad y, 
Emperor, 16 Cr. L.J, 607 = 30 Ind. Cas. 651. 
See Final Part, 1915, Col. 179. 

(0.3-nj a. 196. See Sanction to prosecute. 

(64) 8. 196 — Offence pnder, what constitutes 
— Abortive attempt to secure medical oertificUte, 
no oflfloce under. See CRIM. PRO. CODE, 
No. 311, 17 Cr. L J. 388. 

(65) Ss. 197, 198, 109 — Issuing or siqning a 
false cprtificate — :I Cet tificate” meaning of 
—Civ. Pro. Code (190S), O. XXI, r. fr— 
Petition in Court stating satistaction of 
decree if a certificate within the meaning 
of the sections. 

Tho two petitioners wore oouvictrd under 
8s. 197 and 198 and Ss. 197/109 and 198/109 
respectively, the charge being that one of the 
petitioners purporting to represent the decree- 
holder in a certain suit signed and hied a 
petition iir the Court of the Subordinate Judge, 
stating, contrary to faot, that the other peti- 
tioner who was the judgment-debtor had paid 
oil the decretal amount to tho decroe-boldei 
through him, her Aramuktear. 

Held — that tho petition in question filed 
before the Subordinate Judge was not a certi- 
ficate within the purview of Ss. 197 and 198, 
.T.P.C., neither of the requirements of a “ certi- 
ficate ” within the meaning of the sections 
being satisfied in tho case. 

That there is oo provision of law which 
requires a docrce-hclder or his agent to give or 
sign a Ourtificate of payment or adjustment, 
nor is there any prc/zision of law which makes 
the statement of the decree-holt ar or his agent 
a3 to payment or satisfaction admissible in 
evidence as such certificate, that is, without 
further proof. 

That, the word “ certificate ” may be used as 
synonymous with certification but thit i/* 
oleaF.y not its meaning in Ss. 197 and 198, I P. 
G. Mahabir Thakur /. The King Emperor, 
20 C.W.N 520 = 23 C,L.J. 423 = 17 Or. L.J. 
140-33 Ind. Oas..3lG. - 

CHIT7Y and WALMSLKY.'jJ. 

(66) Is. 199. See No. 65, supra. 

(66-a; S. 201. See No. 152, infra , 

(67) 8s. 201, ZQ2-- Murder, causing evidence 
of murder to disappear — Propriety of alternative 
indictments— Principal and accessory after fact 
— Principal if can be convicted under S. 201. 
Bornanta Dhupi v . King Emperor, 20 C.W.N. 
166 — 23 •C.h J. 333^17 Or. L.J. 4 = 3 f ! Ind. 
Cas. 132. 8e« Final Pa-t, 1915, Col. 181. 
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(68) 8. 209. See LEGAL PRACTITIONERS 
ACT (XVIII OP 1879). No- 1. 14 A.L.J. 82. 

(69) 8. 209. See No. 62, supra. 

(69- n) 8. 211. Bee Cum. PRO. CODE, 
8s. 195, 476. 

(69*6) 8 211* Sec SANCTION TO PROSECUTE, 

(70) S. 211 — Offence by a man aged 65 years 
— Punishment — flow far age to be taken 
# into account in passing sentence . 

Whei o the accused was oonvicted of an offence 
under S. 211, I.P.C., of having brought a 
maliciously false charge of riot, and the Magis- 
trate, taking into consideration the age of the 
accused who was said to be about 65 years, 
imposed a fino of Rs. 1,000, held, in revision, 
that, although a somewhat severer punishment 
should be imposed, the disoretionof tho Magis- 
trate ought not to be interfered with to euhanoe 
the sentence. 

Ayling, J . — The offence is one which should 
ordinarily be punished with a substantive sen- 
tence of imprisonment. The age of the accused 
is a factor to bo taken into consideration in 
deciding the nature of the Bentenoe. But if 
for that reason the Magistrate deems fit only 
to impose a fine instead of imprisonment, the 
amount of the fine should bo so determined as 
to inflict ou the accused a punishment compar- 
able with what he would suffer had he been a 
younger man. Emperor v. P. R. S. Muthia 
Chetti, (1916) M.W.N. 1 = 17 Cr. L.J. 158 = 33 
Ind. Cas. G38. • 

Ardur Rahim and Ayling, jj. 

(71) 8. 211 — False information to tho Police 
— Legality of sanction to prosecute. See 
Grim. Pro. Code, No. 3, 24 O.L J. 134. 

(71 a) S. l 2ll~False charge — Proof of charge 
of spet.ific offence — Intention to set criminal law 
in motion. 

8. 211 requires great deal more than a mere 
suggestion ol an inference. There must be a 
charge of some specific offence mado wilh the 
intention and object of setting the oriminal law 
in motion against the man who is said to have 
committed the ofloDco. Further the circum- 
stances in which the statement was made and 
tho form of words used should alHO be consi- 
dered. Nga Boft She v Emperor, 3G Ind Gas. 
834. 

TWOMEY, J. 

(72) 8. 211— Proceedings in relation to which 
sanction of Court nccesHary — Information to 
Pclico followed by complaint c ; n Court. Bee 
CRIM. PRO. CODE, No. 134, 20 C.W.N. 1347. 

(73) 8. 211. Sre.No. 44, supra. 

(74) S. 215 — Cow lost from grazing ground— 
Accused taking money from complainant and 
promising to r<tum cow— Failure to do so— Ap- 
plicability of 3. 215. Sharfa y. Crown, 9 P.R, 
1915 (Cr.) =* 16 Cr. L.J. 541 = 29 Ind. Cas. 669 
= 28 P.L.R. 1916. See Final Part, 1915, Col, 
181. 

(7f& S . 224 —Escape from custody after arrest 
on charge subsequently not proved if offence 
— Opium Act (1 of 1878), Ss* 9, 15. 

The first petitioner was arrested under B. 15 
of the Opium Act for being in illicit possession 
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of opium and while in suoh custody be was 
rescued by the other petitioners. The first 
petitioner was convicted under b. 224, I.P.C., 
and the others under 8. 225, I.P.G.' The first 
petitioner was also separately jjroseouted and 
convicted under S. 9 of the Opium Aot, but 
the High Court in revision set aside that con- 
viction on the ground that the substance Beized 
from him was not opium within the meaning 
of the Aot. 

Held— That under S. 224, I.P.C., it would be 
an offence for a person to escape from custody 
aftpr he had been lawfully arrested ou a oharge 
of having committed an offenoe although he 
may not be convicted of suoh latter offence. , 

That the arrest of the first peritioner under 
B. 15 cf the Opium Aot was legal and at the 
time of tho rescue he was in lawful custody. 
Mahomed Kazi v. The King-Emperor, 20 C. 
W.N. 1294 = 43 C. 1161-17 Cr. L.J. 379 = 85 
Ind. Cas. 811. 

Sanderson, c.j., and Walmsley, j. 

(76) B. 224. See No. 47, supra. 

(77) Ss. 224, 333, 34 — Arrest made by 
Chaukidars — Causing grievous hut t to 
public servant in discharge of duty— Act 
XX of 1856, 8. 52 — The United Provinces 
Town Areas Act (II of 1914), S. 41. 

Two chaukidars arreAted one F on suspicion 
that he was in possession of stolen property. 
While he was being taken to the Phlioe Station, 
he was rescued from the custody of the chauki- 
dars by certain persons : field that, the clmuki- 
dars were not members of the Police foroe, and 
had no authority to arrest F on mere suspicion 
inasmuch as S. 52 of Act XX of 185G whero- 
under they had been appointed was repealed by 
the United Provinces Town Areas Act, 8. 41. 

Held , also, that F could not be conviotod 
under S. 333 of the Penal Code, because it was 
necessary to make out that F and the actual 
resouers were acting in pursuance of a common 
intention within the meaning of S. 34. Jafar 
Y. Emperor, 14 A.L.J. 789-17 Cr. L.J. 529 
= 36 Ind. Cas. 577- 
Sundar Lad, j. 

(78) S. 225— Thief in*custody of chowkidar— 
Rescue — Ho offence — CbowkWar, not Police 
officer— Village Choivltidaii Act (VI o/ 1870, 
D.C.), Ss. 29, 40. 

Under Ss- 29 and 40 of tho Village? Chowki- 
dari Aot (Beugil Act VI of 1870), the cliowkidar 
is not authorised to ttataiA the thief in his 
a custody and he is not a Police Officer within 
the meaning of the Aot wind, therefore, his 
custody of the thief would not be lawful ; hence 
rescuing the thief from tho custody cf the 
chowkidar is no offence under 8- 225, Penal 
Oode. Dirajaddl y. Emperor,* 17 Cr. L.J. 
164 = 33 Ind. Cas. 644. 

Greaves and Walmsley, jj. . * 

(79) 8, 225 (B) — Resistance to lawful appre- 
hension— Actual resistance necessary. • 

In order to constitute an < Hence undor S. 225 
(B), Penal Code, something more is required 
than an evasion of arreBt ar a more assertion by 
the person sought to be arrested that ho would 
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not like to be arrested or that a fight would be 
the result of suoh arrest. The officor armed 
with a warrant of arrest should produce the 
warrant before the person sought to be arrested 
and make an attempt to arrest him, and then 
if be is resisted, an oflence under the section is 
committed. Emperor y. Aijaz Husain, 14 A. 

L. J. 731 = 38 A. 506=17 Cr. L.J, 413 = 35 Ind. 
Cas. 973. 

BUNDAR LAL, J. 

(80) S- VIS— Offering insult to a public 
servant sitting judicially — Application for 
transfer. 

An application containing certain unhappy 
expressions presented to a Court, m which the 
applicants ocoupied the position of accused 
persons, does not rai&e tho presumption that 
the # iutention was to offer insult to the presiding 
officer of the Court. Murll Dhar v. Emperor, 
14 A.L.J. 247 = 38 A. 284 = 17 Cr. L.J. 163 = 33 
Ind. Cas. 643- 
PiaaoTT, j. 

(81) S. 228— Audible remark in Court— In. 
terruption of proceedings — Intention, if inferable. 
In re R&m&B&ml Oounden, 2 L-W. 686 = 29 

M. L J. 274 = 16 Cr. L.J. 610 = 30 Ind. Cas. 434. 
See Final Part, 1915, Col. 183. 

(82) S. 243. See No. 1, supra . 

. (83) 8. 255- B — Bailiff — Accused not touched 
by him— No arrest — No offence committed 
—Rscape from lawful custody — Arrest, 
— Meaning — Crim. Pro. Code, S. 46 (1). 

Where the bailiff of a Civil Court met the 
accused in the street, showed his staff, told him 
ho was under arrest but did not touch him, and 
where the accused , instead of going with him, 
walked away and entered a ehop. 

Held, that the accused was not arrested at all 
and that therefore he could not be convicted? 
under S. 225, IP.C., of tho offence of escaping 
from lawful custody. * 

Tho method of a civil arrest is not different 
from that prescribed by the Crim. Pro. Code 
( Vide B. 46 (1), Crim. Pro. Code). 

An arrest is a restraint of the liberty of the 
person. Unless there is submission, actual 
contract is necessary to effect it (a). Aludomal, 
Bon of D&budi&I y. Crown, 9 S.LtR. 141 = 17 
Cr. L.J. 67 = 32 Ind. Cas. 679. 

PRATT, J C., and BOYD, A J.C. 

References (a) l Car. and P. 163; 4 Bing. 
(N.C.) 212 and L J.R. 28 Ex. 156, R. 

# (84) S. 289— Negligent conduct with raped 
to animal. 

The essential ingredient of an offenco under 
S. 289 of «tbe Indian Penal pode is tjiat tbere 
should be probable danger to human ljfe or 
limb from the negligence shown in the itustody 
of tf?e animal. Emperor y. Shivbharan 
Ayodhy&pr&B&d, 18 Bom, L.R. 682 = 3 Bom. 
Cc. Cas. 203 = 17 Cr. L.J. 383 = 35 Ind. Cas. 816. 
Batchelor and Shah, jj. 

(85) 8 . 294- A— Keeping a place jor'drawing 
a lottery— Publishing a ptopc^il to poy any 
sum on any event or contingency relative to 
the drawing of any ticket, lot, number or 
figure in a lottery. 
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The essence of a lottery is the distribution of 
prizes by lot or chanoo, and it makes no differ- 
ence that the distribution is part of a genuine 
mercantile transaction. 

It iB not neocssary for an offence under the 
first part of S. 294-A of the Penal Code that the 
place Bhould be kept solely for the purpose of 
drawing a lottery. G. C. Chakrabatty y. 
y. King-Emperor, 9 Bur. L.T. 124-17 Cr, L. 
J. 143 = 133 lnd. Cas. 319. 

PARLETT, ,t. 

(86) Ss. 297, 441 — Meaning of the word 
“ trespass 51 — Land in which place of sopulchre 
is included belonging to accused— Effect— Gist of 
offence under S. 297 — Knowledge of accused — 
Presumption— Construction of penal statutes . 
Umar Din y. The Crown, 23 P.R. 1915 (Cr.) = 
16 Cr. L.J. 683 = 30 lnd. Cas. 731 = 40 P.W.R. 
1915 (Or ) See Final Part, 1915, Ool. 184. # 

(87) S. 299, Expl. 3— Culpable homicide 
of new born baby— Nature of proof required — 
Child when becomes a human being— English 
and Indian Law . Mussaramat Budho v. The 
Crown, 29 P.R. 1915 (Cr.) = 17 Cr. L.J 20 =-32 
lnd. Cas. 148. See Final Part, 1915, Col. 185. 

(8S) Ss% 299, 300— Charge of murder — Provo- 
cation-Insufficient — Reduction of sentence — 
Statement of accused pleading guilty , value of. 
In re Krashno Karlko, 16 Cr. L.J. 611 = 30 
lnd. Cas. 435. See Final Part, 1915, Col. 185. 

(89) Ss. 299, 300, 304, 326— Trial for murder 
—Intention of accused — Directions to jury 
— Points for the consideration of the jury . 

Where ah accused is charged with murder, 
and the jury find that the accused causod the 
injuries which resulted in death, thoy should 
be directed to find with what intention the 
accused caused the injuries. If the jury should 
find that the accused stabbed with the intention 
of oausing only such bodily injuries as were 
likely to cause death, the offence would amount 
to oulpablc homicide not amounting tomurder, 
punishable under the first part of S. 304, Penal 
Code. 

The frame of the accused’s mind at the time 
of the offence, the nature of the weapon used, 
the number and nature of the wounds, etc., are 
all considerations which should guide the jury 
in arriving at a finding as to the intention of 
the accused. Kya Nyun v. King-Emperor, 8 
L.B.R. 125 = 17 Cr. L.J. 154 = 33 lnd. Cas. 
634. 

HARTNOLL, OFFG. O.J., and TWOMEY, J. 

Reference : — 3 L.B R. 122 (123), R . 

(89-a) Ss. 299, 301— Scope of — Intending 
death of one and causing death of another— 
Murder. 

Mussnmmat Jeoli had been carrying on an 
intrigiu with a Lodh who gave her some 
poison ti administer to her husband. She 
prepared halma mixed with poison which was 
eaten by one Madan'a who died as the result 
thereof. The husband ind three others also 
partook df the halwa and suffered considerably 
but did not die. She, however, intended to 
murder her htsbaod and not Madania. — Held 
that the accused was guilty of murder, notwith- 
standing that there was no, intention actually 
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to murder Madania (a). Jeoll v. Emperor. 
15 A. L.J. 13 = 36 lnd. Cas. 473-17 Cr, L.J. 
505. 

Richards, c.j., and banerji, j. 

References: — (fl) 13 lnd. Cas. 833 — 22 M.L. 
J. 333, F. ' 

(90) S. 300— Brutal assault with lathis— 
Death caused thereby — When amounts (o mur- 
der .. Baindino walad Bago v. The Grown, 9 
8.L.R. 99 = 16 Cr. L.J. 710 = 30 lnd. Cas. 998. 
Bee Final Part, 1915, Col. 186. 

(91) S. 300. Except. 2— Proclaimed offender 
murdering Police official trying to arvest 
him- -Publication of proclamation not proved 
— Failure to file statement , effect of , 

A proclaimed offender was tried for murder- 
ing a Polioe Officer trying to arrest him. The 
prosecution failod either to file the statement 
referred to in olause 3. 8. 87, of the Cr. 
P.C., or to adduce any other evidence of publi- 
cation. Held that the aooused wsb entitled to 
the benefit of exception 2 to s 800, I.P.C., 
and was guilty of culpable homicide not 
amounting to murdor. In re Kayambu Tevan, 
17 Cr. L.J. 79 = 32 lnd. Cas. 670. 

AYLINO and NAPIER, JJ. 

(92) S. 300, cl. 3— Death caused by a single 
blow— Culpable homicide not amounting to 
murder. 

Owing to a quarrel which the deceased had 
with the accused, the latter armed himself 
with an iron-sbod Btick and struox one blow 
with* it on the head of the deoeased whioh oaused 
his death. He was oonvioted of murder. On 
appeal : 

Held, that, inasmuoh as it was possible that 
the blow struck by the accused exceeded in 
violence the injury he had in view at the 
moment of striking it, the oonviotion should 
be altered from murder to culpable homicide 
not amounting to murder. Emperor v. Bar- 
darkhan, 18 Bom. L.R. 793 = 3 Bom. Cr. O. 
211 = 17 Cr. L.J. 530 = 36 lnd Cas. 678. 
Beaman and Heaton, jj. 

(93) S. 300, Excep. 4— Accused using knife 
when there is no risk of even serious hurt 
to him — Offence. 

Exoep. 4 to S. 300, Penal Code, cannot apply 
where the aooused used a knife when there was 
no appreciable risk of even sorious hurt to his 
person. In re Muthomada Nadan, 16 Cr, 
L.J. 747-31 lud. Cas. 347. 

8ADASIVA A1YAR and PHILLIPS, JJ. 

References 4 Grim. Law Rev. 373, F. 

(94) 8. 300. See 'Nos 88, 89, supra and 
No. 103, infra. 

(95) Ss. 300, 302 — Murder — First report not 
mentioninn name of accused— Eye-witness 
denying identification of offender before the 
Police — Absence of strong motive and direct 

' evidence — Value of circumstantial evidence . 

Held, that, in the absenoe of any strong 
motivo for committing the murder and direct 
evidence of connecting the accused with its 
commission by inflicting numerous injuries 
with a knife, the following circumstantial 
evidence is insufficient for oonviotion especially 
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when the name of the offender is not given in 
'the first Report to the Polioe : — 

A person professing to be an eye-witness is 
not to be believed when he has denied having 
reoognized the culprit at the time of commit- 
ting the orime. , 

(1) Finding a blood-stained Kurta in the 
aooused’s house where he and his two brothers 
also reside. 

(2) Following traoks from {he soone of the 
murder to the house of the accused which 
correspond with shoes worn by him. 

(3) His pointing out a blood-stainel knife 
concealed in a bush on the way from the 
murderod man's house to that of his own. 
Tajoo v. The Crown. 22 P.W.R. 1916 (Cr.) = 
17 Or. L. J. 279*34 Ind. Gas. 999. 

RaTVIGAN and SCOTT-SMITII, JJ. 

(96) Ss . BOO, 304 — Culpable homicide not 
amounting to murder — Provocation , grave and 
sudden — Wife found lying with stranger , murder 
ot. Ajudhl v. Emperor, 16 Cr. L.J. 625 = 30 
Ind. Cas. 449. See Final Part, 1916, Ool. 187. 

(97) Ss. 300, excep. (2), 304 — Private defence , 
limits of the right of — Absence of warning t 
effect of — Sentence . 

The right of private defence may arise when 
a person sees a man approaohing him with a 
stick trailing in his hand, for ho might expect 
the man to hit him with the stick. Bift when 
such a person claiming the right has another 
companion by bis side who is himself properly 
armed, he should at least call ofl the person 
approaohing him with tho stick to drop dcffvn 
his stick before resorting to such a dangerous 
mode of exercising tho right as firing a shot at 
suoh person. 

Firing without giving such warning would 
bo exceeding tho right of private defenoe (a). 

In a c.iso of this kind a long term of imprison- 
ment is not called for and the sentence of a 
year’s imprisonment would be excessive. 

Leniency may wall be shown where the 
aooused has acted in good faith for the protec- 
tion of his person or property and has erred 
only in the degree of force or violeooe used or 
in aoting too hastily, as in this case. 

The eeoond part of B. 304, Penal Code, refers 
only to cases in which the otfo&der has no 
intention of injuring any one iu partiouiar (6). 
Nga Tun y. Emperor, 17 Cr. LJ, 335 = 35 
Ind. Gas. 5 LI. 

Twomby, j. 

References : — (a#£ 6) 3*L,B.R. 122, I?. 

# (98) S. 302 — Charge of murder — Quilt to be 
established beyond reasonable doubt . 

A tribunal in a case of murder has to be 
satisfied not of the probability but of the oer- 
tainty beyond any reasonable doubt, that is to 
Bay*, doubt which would operate ou the mind of 
a reasonable man, that the accused is guilty, 
Per Walsh, J. Muiammat Anandl v. Em* 
peror, 17 Or. L.J. 102 = 32 Ind. Cas, 838. 
PraaoTT and Walsh, jj. , 

(99) 8, 302— Murder— Provocation grave not 
sudden — Sentence . 

Oase in which the appollate Court upheld the 
conviotion for murder but reduoed the sentence 
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to one for transportation for life ou the ground 
that the offence was committed under serious 
provocation though not sudden. Puran v. 
Emperor, 17 Cr. L.J. 190=33 Ind. Cas. 830. 
STUABT and KANHAIYA LAL, A.J.OS, 

(100) S. 302— Murder — Proof o/, Motive, if 
absolutely necessary , before upholding con- 
viction . 

It is not an invariable rule that in all oases 
the High Court Bhould be convinced that there 
is very satisfactory proof for motive before up- 
holding a conviction for murder passed by a 
Sessions Judge Torap All v. Emperor, 17 
Cr. L J. 386 = 36 Iud. Gas. 818. 

SANDERSON, C.J., and WALJVISLEY, J. 

(100 a) S . 302 — Culpable homicide — Accused 
pointing out places of occurrence of offence — 
Presumption of gnilt^of murder . 

Wlfen an accused person charged with murder 
is able successfully to point out not one but 
several spots concerned in tho commission of 
the offence there is a presumption that he had 
something to do with the murder. Matu y. 
Emperor, 36 Ind. Cas. 838. 

JOHNSTONE, C.J., and JONES, J, 

References 12 Ind. Oas. 652 ==(1911) 2 M. 
W.N. 478 = 21 M. L.J. 1071 = 12 Cr. L.J. 564 ; 
13 M, 426 = 1 Weir 290 = 4 Ind- Dec. (N.8.) 
1009, 71. 

(101) S. 302. Bee Nos. 9, 37, 67, 95, supra 
and No. 109, infra . 

(102) Ss. 302, 149, 34 — Murder — Gana of per- 
sons — Common object of the gang— Arrest of 
two persons out of that gang— Murder of one of 
the arresting party by a member of the gang 
still at large. Emperor v. Hari Bljal, 17 Pom, 
L.R. 906 = 3 Bom. Cr. Cas. 118 = 16 Cr. L.J. 
745*31 Ind. Cas. 345. Bee Final Part, 1915, 
Col. 189. 

(103) Ss. 302, 300, cl. (2), 97. 99 and 103— 
Theft of crops — Assault on the thief with 
ohavis and dangs — Infliction of severe 
wounds— Death of the thief — Offence com- 
mitted— -Murder— Private defence of pro- 
perty— Exceeding the right— Provocation- 
Reduction of sentence. % 

The five accused persons along with another 
went out on a moonlight night artfied with 
chavis and dangs and assaulted two thiefs who 
were stealing crops from their field. In the 
oourso of their assault they indicted on one of 
the thieves severe wounds on the head and face 
as % result of which, tho wounded man died 
instantaneously or within an hour or two after 
the assault. Tho aooused who wero found to 
have had a .common object wore convicted of 
murder and sentenced to doath. • 

U eld that B. 100, Exoep. 4, cannot be inveked 
and that tho aewusod were rightly convicted of 
an offenoe under B 302, I-P.O. (a). 

Meld further that the accused indicted more 
harm tlian was neoessary for the purpose of 
defence of property and that Ss. 97, 99, E tfeep. 4 
and 103 of the Penal Code did not apply to the 
prosent case. * 

Ileld also, that as there waB some provodbtionj 
the senteuoe in the o^se of eaoh aooused wag 
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reduoed to one of transportation for life. Mam- 
mun v. The Crown, 35 P.R. 1916 (Cr ). 
Johnstone, cj„ and Broadway, j. 

References : —(a) 29 P.R. 1902 (Cr.) and SG 
0. 29G, Dist, 

(104) Ss. 302, 301— Stabbing with intent 
to came injury likely to cause death — Death 
caused thereby-' Offence. 

Held that where it was found that tho accused 
caused tbo death of the deceased by stabbing 
him with th^ intention of causing such injury 
as whs likely to cause death, the most that the 
aooused could bo convicted of on such finding 
was culpable homicide not amounting to mur- 
der, and the conviction of murder was wrong. 
Maung Aung Tun v. Emperor, 17 Cr. L.J. 544 
= 3G Ind. Cas. 592. 

FOX, C.J. 

Reference 3 L.B.R. 122, F. 

\106) Ss. 302, 328, 115, 116— Jury, misdirec- 
tion to— Confession before village Balish — 
Evidence Act, S. 24 —Person in authority 
— Abetment of murder by poisoning and 
causing hurt by means of poison— Absence 
of evidence as to amount of poison proposed 
to be administered . 

The aooused was charged under Ss. 302/115 
and 328/116, l-P.C., the case for the prosecu- 
tion being that- the accused suspecting an 
intrigue between her husband and a certain 
woman gave a powder to a girl with instructions 
to give it to the woman. Owing to the interven- 
tion of "a relative of the girl, the powder was 
not given to the woman. Tho accused asked 
the girl to give her back the powder and the 
girl returned a portion cf it. On the matter 
getting about in the village a Salish was 
summoned before whom the accused made a 
confession and produced the powder. Tho 
chemical analyser’s report was that tracos of 
white arsenic were found in the powder but it 
was not disclosed how much atsemo was there. 
It was found that the president and members 
of the Salish told the accused that if she 
confessed they would compromise tho matter. 
The Bcssionp Judge in charging the jury said 
that the confession was uot inadmissible 
because the members of the Salish were not 
persons in authority and the acoused was not 
then charged with any c Hence. 

Hpld— that the Sessions Judge misdirected 
the jury in the matter of the confession. 

fthe president of a pancliayat may be a person 
in authority within the meaning of S. 24 of 
the Evidence Act, and to tell the jury that he 
wab nqt, was clearly, erroneous, ^the matter 
depending on a question of fact, viz., wheiher 
the'fionfession was caused by any inducement, 
threat or promise, having reference to the 
oharge against the accused (a). 

That the SaUsh % being summoned to oonsider 
the oase which was heirg made against the 
&ocusett, she wia before tho Salish on that 
charge and the Sessions Judge was wrong in 
directing o!herwise. 

Thai, having regard to the inducement offered 
by the president aad rpembers of the Salish 
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to the accused, it is extremely doubtful whether 
tbo confessions should have been allowed to be' 
placed before the jury at all. It eertaiuly ought 
not to have been placed before them without 
an explanation as to how they should value it, 
having regard to the circumstanoes in whioh it 
was made. 

That the oliemioal analysis not disolosing 
how much arsenic was found in the powder, 
there waB no evidence on the record against 
tho accused aa to the amount of poison whioh 
was proposed to bo administered and it was 
doubtful whethor the case would come under 
S. 302 or S. 328, I.P.C. The Ktng-Em^eror 
y. Auehi Blbi, 20 C.W.N. 512 = 23 O.L.J. 477 
=*17 Cr. L.J. 188 = 33 Ind. Gas. 828. 

Chittjt and Walmsley, j.t. 

References : — (a) 9 C.W.N. 474 ; 11 C.W.N. 
904, R . 

(106) 8s. 302, 4C0 — Murder — Death caused 
in lurking house-trespass. See CR1M. PRO. 
CODE, No. 184, 50 P.W.R. 1916 (Cr.). 

(107) S. 304— Opium found in stomach of 
deceased — Mention in first report of deceased 
taking opium — Proof of culpable homicide 
— Acquittal . 

Where tho accused were convicted under 
S. 304, part 2, Penal Code, tor causing the 
death of the deceased by violence, and the 
medical evidence showed that the cause of death 
was either concussion of brain duo to head 
injuries or pcusibly opium poisoning, and the 
body bore no signs of injuries except four slight 
superficial lacerations but no fracture of any 
bone, while on the other hand opium was found 
in the stomach and the first report did make 
mention of tho lact that the deceased had 
admitted having taken opium : 

Held, that the prosecution had (Ailed to prove 
that the death was ciused by any aot pt the 
accused, and that they were, therefore, entitled 
to an acquittal. Jahangir v. The Crown, 16 
P.W.R. 1916 (Cr.) = 17 Cr. L.J. 147 = 33 Ind. 
Cas, 627. 

JOHNSTONE, C.J, 

(108) 8. 304. 8ee Nop. 9, 10, 15, 36, 89, 96, 
97, 104, supra. 

(109) Ss. 304, 302, 395, 39G~Dacoity~ Stuffing 
cloth into deceased's mouth in order to silence 
him — No intention to kill— Offence, la re 
Sengoda Goundan. 18 M.L.T. 103= (1915) 
M.W.N. 621 = 10 Cr, L J. G14 = 30 Ind. Cas. 
438. See Final Part, 1915, C'ol. 190. 

(110) Ss. 304, 325, 326 — Culpable homicide — 

Grievous hurt . 

Where death is oaused by blows struck to the 
deceased by several acoused persons and it can- 
not bo madtf certain which blow was struck by 
any individual aooused the conviction of any of 
them of offence under S. 304, Part TI, I.P.O,, 
cannot be maintained. Jahana v. The Crown, 
109P.L.K. 1916 = 45 P.W.R- 191GlCr.) = 17 Or. 
L.J. 451 = 36 Ind. Cas. 131. 

Broadway, j. 

References:— 37 P.R. 1914 (Or.) = 219 P.L.R. 
1915, F, 
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(111) 8. 317 -—Abandoning a child— Person 
having care of it— Mother giving the child 
to another for abandoning it— Such other 
person has the care of the child . 

The mother of a newly born child, with a 
view to dispose of the child, secretly gave it 
to her elder sister who carried it by a railway 
train and loft it in a second class oompartment. 
The child was carefully wrapped up and a 
bottle of milk was left by its side. *The 
mother was tried for an offenoe under Ss. 317 
and 109 of the Indian Penal Code, and her 
sister for an offence under 8. 317 of the Code. 
The trying Judge acquitted them both. The 
Government having appealed 

Held, reversing tho order of aoquittal, that 
both the accused were guilty of the offences 
changed. 

IV r Beaman, J . — In oases of this kind any 
person receiving an infant from its mother on 
the distinct understanding that the mother 
never desired or wished to have the child baok 
again, must in law be regarded as a person 
having tho oare of that child until he or she 
had transferred it to the care and custody of 
some other parson nr institution. Emperor 
y. Blanchl Constant Crlpps, 18 Bom. L.B. 
934 = 3 Bom. Cr. C. 217. 

Beaman and Heaton, jj. 

(112) S. 323 —Revision — Finding •of fact — 
ls£ Report by the Pohce tor using abuswe 
language— Subsequent development of the 
case into'assault — 8. 439, Grim . Pro . Code, 

Held that, when there was no montidh of 
assault in the original report made by the 
Police, exoept of using abusive language, con- 
viction under 8. 323, Penal Code, was bad in 
law and liable to be set aside on revision. 
Mool Chand y. The Crown, 1 P.W.R. 1916 
(Cr.) = 32 Ind. Cas. 847 = 17 Cr. L.J. 111. 
{JHADI LAL, J. 

(113) S3. 323, 336 — Intention — Offence . 

8. 336, Penal Cdde, should not be applied 
where the facts constitute a graver offence (a). 

Each case has to bo considered on its merits 
and especially with reference to the knowledge 
and intention of the accused (6). Emperor y. 
Mating Po Nyan, 17 Cr. L.J., 465 = 36 Ind. 
Oas. 145. 

Twomey, j 

References : — (a) P.J. 426, F. (6) 4 Tnd. Cas. 
293 = 10 Cr. L.J. 652 = 5 L.B.R. 100, R, 

(114) S. 325— Private defence — Plea of 

private defence cannot be allowed in certain 
iircumstanees. Emperor v # Beehar Anop, 17 
Bom. L.R. 888 = 3 Bom. Cr. C. 100 = 16 Cr. 
L,J. 772 = 40 B. 105 = 31 Ind. Cas. 372. Bee 
Final Part. 1915. Col. 193. . 

* (115) B. 325. See Nos. 4, 14, 16, 31, 32, 110, 
supra. 

(116) S. 326— Gutting wife's nose — ' No leni- 
ency to be shown ’ — Punishment. Slkandar y. 
Crown, 20 P.R. 1915 (Cr.) = 39 P.W.R. % 1915 
(Or.) = 16 Cr. L.J. 782 = 31 Ind. Cas. 382. Bee 
Final Part, 1915, Col. 193. 

(117) B. 326. Bee Nos. 5, 89, 110 supra and 
No. 206, infra . 

13 Cr. 
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(118) 8 . 328. See No. 105, supra . 

(119) S. 393. Bee No. 77, supra . 

(120) S. 336. Bee No. 113, supra . 

(121) Ss, 339 and 341, essentials of an offence 
under — Mamul path, whether a public path 
— Ploughing up, whether an obstruction . in re 
Rama Reddi, 2 L W 1035 = 16 Cr. L. J. 701 = 

30 Ind. Oas. 749. Bee Final Part, 1915, Col. 196. 

(122) B. 34 1. 6ee No. 121, supra. 

(1231 8 . 342— Civ. Pro . Code ( Act V of 1908), 
8. 135 —Wrongful confinement— Execution 
of decree — Arrest of judgment-debtor— Pro- 
tection while returning from Court — Stay 
en route — Liability of bailiff to punishment 
— Sentence. 

A decree-holder is guilty of an offence under 
B. 342 of the Indian Penal Code, if he causes 
arr*3t of judgment-debtor while he is returning 
from Court under circumstanoes mentioned in 
B. 135 of the Civ- Pro. Code, and the Court 
officer who arrests or makeB ovor the warrant of 
arrest to his subordinate for compliance is also 
guilty of the offenoe. 

The fact that the judgmont-debter when 
returning from Court stopped in the way to get 
a petition written for him by a petition writer 
did not deprive him of the protection afforded 
to him by law, 

On revision a lenient sentence was substituted 
for the one caused by the Magistrate against 
the decree holder under tho circumstances of 
the case. The Crown y. Ramlal, 1?1 P.L.R, 
1916 = 17 Cr. L.J. 525 = 36 Ind. Cae/493. 
CHEVIS, J. 

(124) S. 353. Sec No. 6, supra. 

(125) Ss. 361, 363— Hindu minor widow— 
Lawful guardian , who is. The Crown v. Tek 
Chand, 27 P.R. 1915 (Cr.) = 16 Cr. L.J. 780 = 

31 Ind. Cas. 380. 8ee Final Part, 1915, Col., 
196. 

(126) Ss. 361, 366, 90 —Kidnapping — Essence 
of offence — Consent of minor — Immaterial- 
ity— Consent by guardian given on mis- 
representation of fact — Effect — Evidence 
Act, 8. 3. 

The essence of the offence of kidnapping as 
defined in S. 361, Penal Code, is tho taking of 
the minor out of the keeping of tho guardian 
without tho guardian's consent (a). 

A consent given on a misrepresentation of 
fact is one given under a misconception of faot 
within the moaning of S. 90, Penal Code, "and 
the consent of a guardian bo obtained is not 
useful as ^consent undot the Penal Code (6). 

A misrepresentation hs to the intention of a 
person (in stating tho purpose for whigh the 
consent is askejl) is a misrepresentation of fact 
within the meaning of B. 3 of the Evidence 
Act. The Crown v. Muaaammat Soma, 17 P. 
R. 1 £L6 (Or.) = 36 Ind. Cas. 850. 

JOHNSTONE, O.J. and SCOTT 8MKTH, J. 

References:— (a) 2 W.R. 5 (Or.) ; 2 W.R. 61 
(Cr.) ; 3 W.R. 16 (Or.) ; 7 W.R. 39 (Cr.) ; 7 W. 
R. 62 (Cr.) ; 7 Cr. L.J. 210 ; 4 P.R. 1902i(Cr.). 
(F.B.), R, (6) 36 M. 453, R. 
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(197) Ss, 861 , 366, 109 - Kidnapping — Wheth- 
er a continuous offence — Completion of the 
offence— Abetment, 

The offence of kidnapping is completed the 
moment a girl under sixteen years of age is 
taken out of the oustody of a lawful guardian 
and is not an offence continuing until she 
returns to her guardian, and there oan be' no 
abetment of the offence by oonduot wbioh com- 
mences only after the minor has once been 
completely taken out of tbo keeping of the 
guardian and the guardian’s keeping of the 
minor is completely at an end. Abdur Rah- 
man v. Emperor, 14 A.L.J. 765 = 38 A, 664 = 
17 Or. L.J. 498 = 36 Ind. Cas. 466. 

EUNDAR LAL. J. 

(128) S, 363 — Kidnapping — Taking out of 
lawful guardiansh ip . 

The question whether the taking of a minor 
girl out of the oustody of her lawful guardian 
was or was not complete at a given moment is 
a question for determination with reference to 
the oiroum8tanoos proved in each particular 
oaBe. It may no doubt be difficult in some 
cases of kidnapping from lawful guardianship 
to determine the precise moment at which the 
taking is complete. Speaking generally, the 
keeping of the guardian would be at an end 
when the person of the minor had been trans- 
ferred from the custody of the guardian or 
some person on his behalf into the custody 
of some person not entitled to custody of the 
minor. ' Ourdlt Singh and Jawala y. The 
Crown, 55 P.L.R. 1916=25 P.W.R. 1916 (Cr.) 
= 17 Cr.L J. 236 = 34 Ind. Cas. 662. 

BHAH DIN, J. 

References 6P.R. 1894 (Cr.) ; 6 Bom. L.R. 
786, R. 

(129) B. 363. Bee No. 125, supra, 

(130) 8s, 363, 368, 34 — Kidnapping— Lawful 
guardianship — Keeping of the lawful guar- 
dian . 

A, a married woman under sixteen years of 
age, being dissatisfied with her mother-in-law, 
left her husband’o home to go to her maternal 
uncle. On the way she was induced by K to 
accompany him and he deceitfully took her to 
a village in Aligarh where she was kept in the 
house of K’s brother. Here negotiations were 
Bet on foot by K to re-marry the girl as a Jat , 
but on the girl disclosing her identity,, to 
enquirers, R left the village. Thereupon K’s 
brother took her to the thana, and pending 
enquiry by the police she lived for a month at 
his place. r 

Reid “that K was guilty of kidnapping, 
inasmuch as, although the girl left home of 
her own accord, she did not oeaae to be under 
the guardianship of the husband, hor lawful 
guardian, but that K’s brother was not guilty 
of any offenoe as be had done nothing in 
furtherance of a common intention. Karan 
Singh v. Emperor, 14 A.L.J. 792 = 17 Cr. L.J. 
632 = 86 Iud. Cas. 580. 

SUNDAK LAL, J. 
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(131) S, 365— Kidnapping— Abduction of a 
female with the intention of putting pres - 
sure upon her friends to restore a girl 
whom they had abducted— Sentence, 

Tbo accused abduoted B merely iu order to 
put pressure upon her friends to restore a young 
girl whom they had abduoted. She was 
restored a few days after B was abduoted and 
then B was also let go. It was not found that 
any harm was done to B, 

Held, that, under such oiroumstanoes, heavy 
sentences of imprisonment on the aooused were 
not neoeesary. Warts y. The Crown, 89 P.L. 
R. 1916 = 17 Cr. L.J. 472 = 36 Ind. CaB. 162. 
SCOTT-SMITH, ,T. 

(132) S. 366— Kidnapping -Abduction— Inten- 
tion— Aid by girl 13 years old. 

The appellant, a girl of 13 or 14 years of age, 
and her brother were oonvioted of offence under 
B. 366, I.P.C. 

Held , that, since for the offenoe under 
8 366 a special intent or knowledge is neces- 
sary, the girl’s conviction muBt bo set aside. 
If she did help to deceive the abduoted girl, she 
must have done so at tbo instance of her 
brother. Mussammat Mehran v. The Crown, 
53 P.L R. 1916=13 P.R. 1916 (Cr.) = 28 P.W, 
R. 1916 (Cr.) = 17 Cr. L.J. 283 = 34 Ind. CaB. 
1003. 

Bcctt-Bmith, J. 

(133) S. 366 — Kidnapping — Sentence — 
Charge rape not made during police in- 
vestigation but made at trial for the first 

time. 

At the trial the abduoted woman stated that 
rape was oommitted on her by the accused, and 
Court believing this statement, the aooused, 
were sentenced to rigorous imprisonment for 
five years and 3 months’ solitary confinement, 
Tt appeared that during police investigation she 
did not make any such statement. On appeal 
the sentence was reduced to one of three years' 
rigorous imprisonment, for the story as to rape 
could not be believed under tho oiroumstanoes 
of the case. Bela Singh v. The Crown, 54 P, 
L.R. 1916 = 17 Cr. L.J. 284 = 34 Ind. Oas. 1004. 
Leslie Jones, c. 

(134) Q. 363. Bee Nos. 126, 127, supra. 

(135) Ss. 366, 372 — Minor girl voluntarily 
leaving her guardian — Kidnapping— Selling 
minor for purpose of prostitution, Ewaz All 
Y. Emperor, 13 A.L.J. 848 = 16 Cr. L.J. 663 = 
30 Ind. Cas. 647 = 37 A*. 624. u Bee Pinal Part, 
1915, Col. 198. 

(135 a) 8. 368. -Bee No. 130, supra, 

(135- 6 1 S 369. Bee No. 221, infra, 

(136) 8. 372. See No. 135, supra, 

(137) S . 376 —Charge of rape — Delay in first 
information report— Doubt as to guilt of 
accused— Benefit of doubt, 

- Where in a oharge of rape it appeared that 
there was no direot reliable evidenoe as to the 
commission rf the offenoe and no semen or 
blood was found on the person of the prosecu- 
trix. and further there bad been great delay in 
making the first information report which had 
not been satisfactorily explained, and the family 
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ci the accused and the prosecutrix were at 
enmity with each other : 

Held , that all these circumstances combined 
to raise a doubt in favour of the aoousedaod 
that he was entitled to the benefit of the doubt. 
Abdul Rahman v. The Crown, 17 P.W.R. 
1916 (Or.) = 17 Cr. L.J. 150-33 Ind. Cas. 630. 
SHADI LAL, J. 

(138) S. 378- Theft— Dishonest intention— \ 
Removal of property with consent. 

Where the oharge against an accused person 
was theft, which consisted in the removal of a 
box belonging to himself from the possession of ! 
a Station Master with dishonest intention, that ' 
is to say, with tho intention of falsely denying 
that he ever reoeived it, and so causing wrong- 
ful loss to the Station Master or the Railway 
administration, and possibly wrongful gain to 
himself in the shape of compensation for the 
loss of the box, held that the conviction for 
theft could not be sustained, for the reason 

(1) that the accused removed the hex with the 
implied oonsent of the Station Master when he 
had paid for certain excess charged from him ; 

(2) that there was no dishonest intent, the 
burden of proving which lay on tho prosecution. 
Abdul Karim v. Emperor, 14 A. L.J. 417 = 
17 Or.L.J. 468 = 36 Ind. Cas. 148. 

PIGGOTT, J. 

(139) 8 378— Theft— Bona fide belief that 

accused is entitled to property— Whether 
good defence. • 

Ordinarily it is not a sufficient defence to a 
oharge of theft for tho accused merely to assort 
that he thought that he was acting within his 
legal rights. But if the Court finds that the 
person aoauued was bona fide acting on what he 
supposed to be his legal rights and was not 
acting dishonestly, the Court Bbould not o'inviot 
him. Bhagwat Saran Mtslr v. Emperor, 14 
A. L.J. 399 = 17 Cr. L.J. 295 = 35 Ind. Cas. 167. 
Richards, c.j. 

(140) 5. 379 — Theft — Elements necessary to 
constitute offence— Removal of property in 
assertion of bona fide claim of right . 

To sustain a oonviotion under 8. 379 it is 
neoessary to prove a diJVionost intention to take 
property out of the possession oftonother person. 
Consequently when property is removed in the 
assertion of a bona fide claim of right, the re- 
moval does not constitute theft, The claim of 
right must be an honest one though it may be 
unfounded in ljw or in fact. If the claim is 
not made in good faith but is a mere oolourable 

* pretence to obtain or to kpep possession, it is 
of no avail as a defence. Arfan All y. King- 
Erapevor. 20 C.W.N. 1270 = 17 Gr. L.J. 456 = 
36 Ind. Cas. 136. 

MOOKERJEE and SHEEPSHANKS, JJ. 

(141) 8 . 379 — Value— Magistrate's jurisdic- 
tion to try the case summarily— Cr%m. Bro. 
Code , 8. 260, cl. (1) (d) — Bengal Tenancy 
Act. 8 • 71— Paddy cut and carriednway 
by landlord from tenant's land t value of, 
for summary trial for theft. 

Bince a tenant iB entitled to the exclusive 
/possession of. the whole produoe until it ia 
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divided under S. 71 of the Bengal Tenancy Act, 
his oomplaint against landlord for theft toe 
having out and oarried away paddy worth 
Rs. 88 of which the latter waB only entitled to 
one-half, oannot be Bummarily tried by a 
Magistrate as the value of the property in this 
oase must bA regarded as Rs. 88 and not Rs. 44 
only. Shaikh Haboo v. Sheikh Karlman, 
20 C.W.N. 1212=1 Pat. L.J. 230= 17 Or. L.J. 
473 = 36 Ind. Cas. 153. 

CHAMIER, C.J. and SHARFUDDIN, j. 

(142) 8. 379— Possessory order under 8. 145, 
Crim Pro • Code , in favour of accused— 
Crops sown and cut down by accused— 
Theft. 

In this oase the allegation of the complainant 
was that certain orops were sown by him and 
that the accused had wrongfully out them* The 
Judge found that the orops were not sown by 
the complainant, but that they were sown by 
the accused. Held, that under this circum- 
stance the orops being the property of the 
aooused, tho cutting down of these orops by 
them could not constitute the offence of theft. 

The fact that a possessory order under 8. 145, 
Crim Pro. Code, had been made in favour of 
the complainant did not make any difference in 
the matter. Sarja y. Emperor, 17 Cr.L.J. 75 
= 32 Ind. Cas. 667. 

BANER.II, j. 

(143) S. 379— Theft of Crops — Order direct- 
ing complainant to be put in possession, 
whether sufficient— Effect of order. 

Where a person is charged as having com- 
mitted theft of certain orops growing on a cer- 
tain land, the fact, that in a previous oase 
between the accused and the complainant an 
order was passed directing that tho oomplainant 
is to be put into possession of the same land, id 
not conclusive as to the possession of the orops 
by the oomplainant. Held, that there must be* 
an independent finding as to who was in actual 
possession of the land and orops. In re Kota 
Appada, 17 Cr.L J. 81 = 32 Ind. Cas. 673. 
abdur Rahim and Ayding, jj. 

(144) S 379— Crops attached in execution of 
decree — Distraint by landlord — Removal of 
crops by cultivators — Theft. Erapcfror y. Rant 
Dayal, 13 A.L.J. 1058 = 39 A. 40 = 16 Cr. L.J. 
812 = 31 Ind. Cas. 828. See Final Part, 1915, 
Col. 199. 

(145) 8. 379— Theft — Dishonest intention— 

Burden of proof — Circumstances showing wer- 
tion of bona fide claim of right— Effect, 
Lontdomal Pavaraanapd y. The Crown, 9 8. 
L.R. 75=*16 Cr. L.J. 715 = 30 Ind. Gas. 1003. 
See Final Part, 1915, Col. 199. * • 

(146) 8. 379. 8ee CRIM. PRO. fcODE, 
No. 285, 14 A.TL.J. 518. 

(147) 8. 379. See Grim. Pro. CODE, 

No. 172, 17 Cr. L.J. 406. * 

(147-0) 8. 979, See No. 169, infra.* 

(148) 8s. 379, 380— Offences under— Mis- 

joinder of oharges. See Crim. PRO. Code, 
No. 193, 20 C.W.N. 672. • 

(149) 8 & . 379, 411— Criminal misappropria- 
tion— Camel found * in possassion of accused 
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about 7 months after it was lost— Reasonable 
explanation of getting it — No offence— Principle 
laid down in such cases— Revision under S. 439, 
Grim. Pro . Code — Burden of proof — Prosecution 
to establish every allegation against accused. 
Mangaya Shah v. The Crown, 41 P.W.R. 1916 
(Cr.)-62 P.L.R. 1916 = 32 Ind. Cas, 660=17 
Or. L.J. 68. See Final Part, 1915, Col. 200. 

(150) Ss. 379, 429— Theft of bullock and *<s 
subsequent killing by accused with the object 
of benefiting himself and not of injuring 
the complainant— Conviction for mischief — 
Maintainability— Essence of mischief. 

Whero a person commits theft of a bullock 
and subsequently kills it with the object of 
benefiting himself and not of injuring tbo com- 
plainant (owner), the killing does not amount 
to an offence under 8. 429, Penal Code, and the 
accused is guilty only under 3. 379, l.P.C. ' 

The essence of the offenoe of mischief is that 
the act of destruction should bo caused with 
the intention of causing wrongful loss or 
damago to the public or to the owner of the 
thing destroyed— which is not the case here, 
Jalro v. Crown, 9 8.L.R. 204 = 17 Cr. L.J. 
239-34 Ind. Cas 655. 

Pratt, j.c. and Crouch, a j.c. 

(161) S. 380. See No. 148, supra and 
No. 174, infra. 

(152; Ss. 380, 201, 611 — Theft— Causing dis- 
appearance of document. 

In this case the aooused, during the pendency 
of a civil suit brought by them on the basis of a 
forged instrument, got into the inner varandah 
Of a building where the said instrument was, 
removed it from there, and, on being pursued, 
tore it to pieces. Held that they were guilty 
of an offence under 8. 380 of the Penal Code 
v-nd also of an offence under 8s. 201 and 511 of 
the Code (i.e.) attempt at causing disappear- 
1 anoe of document. Sheonandan v. Emperor, 
16 Cr. L.J. 791 = 31 Ind. Cas. G47. 

PlGGOTT, J. 

(163) S. 381 —Evidence Act , Ss. 11, 32— 
Ownership of alleged stolen property— Witness 
stating what a deceased person had said to him 
— Admissibility of such statvment. In re 
DofRBarar Ayyar, 16 Cr. L.J. 640 = 30 Ind. 
Gas. 464. Bee Final Part, 1915, Col. 200. 

(154) S. 384 — Extortion— Specific charge, 

necessity for — Crim . Pro. Code (Act V of 
1898), Ss. 221. 222, 223. 

Failure to Btate in any substantial form the 
nature aud particulars of the offence alleged 
against tbo aooused wpuld in somo cases be a 
fatal Refect which .would, vitiate the » whole pro- 
ceedings. • Where an offence charged involves 
consequences which may be stated in a genoral 
form, such as may arise in a< case of arson 
where a man may by odq act of arson set fire and 
destroy several stacks of several persons, no .parti- 
cular is {eguired, the Daiuro of the effenoe being 
sufficiently stated by the date, timo and place 
of the setting^f fire ; hut extortion or obtaining 
money fi^m persons by unlawful means involves 
stating with some approach to aoouraoy the 
approximate amounts alleged to have been 
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obtained from eaoh person and the nature of 
the extortion used against eaoh person. It is 
not sufficient to say that at the dose of the 
evidenoe the aooused knows what is alleged 
against him. The objeot of Ss. 221, 222 and 228, 
Crim. Pro. Cede, is dearly to enable him to 
know the substantive charges which be will 
have to meet and to be ready for them before 
the evidenoe is given. Failure to oomply with 
the provisions of the said seotions is an irregu- 
larity whioh would not be oured by appearanoe 
even without objection. Ram Ohandar Sahal 
y, Emperor, 17 Cr. L.J. 411-36 Ind. Cas. 971. 
WALSH, J. 

(156) Ss. 390, 391— First report — When 
robbery is dacoity— Approver's testimony — Name 
of culprit not mentioned therein — Value of evi- 
dence of identification and production of stolen 
property. Uda v. The Crown, 26 P.W.R. 1915 
(Cr,) = 16 Cr. L.J. 634 = 30 Ind. Cas. 468. Bee 
Final Part, 1915, Col. 200. 

(155-a) 8. 391. Bee No. 155, supra. 

(156) 8. 395. Bee No. 109, supra. 

(167) S. 396. See No. 109, supra. 

(158) 8. 397. Soo No. 5, supra. 

(159) S ■ 399— 1 Preparation, ’ lohat amounts 
to— Duty of prosecution. 

In order to aommit the offence of preparation, 
it is not neoessary that the prisoners should 
have done an overt aot towards the commission 
of dqooity. What the law contemplates is that 
they should have done some aot to get ready 
for a dacoity, and the oolleotion of mon from 
diffurent villagos, coupled with the collection 
of arms, sufficiently proves the required pre- 
paration. The mere assemblage to commit 
dacoity does not amount to preparation, but 
when it is fouud, as in this case, that the 
members of the gang had taken, into their 
possession instruments for house-breaking and 
arms for the purposes of offonoe and defence, 
and they bad actually proceeded to a place near 
the scene of contemplated dacoity. Courts will 
be justified in holding that there was not only 
a mere assemblage, brt that the members of 
the assembly bad got ready for the actual 
commission o) daooity. It is not neoessary 
that the prosecution should point out the 
exaot part taken by eaoh member of the gang 
as regards preparation, provided that it ir shown 
that tho aooused were members of a gang 
which had made in faot preparation for dacoity. 
Karmun y The Crown, 6 P.R. 1916 (Cr.) = 
37 P.W.R. 1916 '(Cr.) — 17 Cr. L.J. 280 = 
34 Ind. Gas. 1000. 

SHADI Lal, .J. 

Reference :— 41 G. 360 (357), R. 

(160) Ss. 399, 402— Essentials— Assembly for 
breaching railway lines or damaging telegraphs 
— Whether punishable under. See ACQUITTAL, 
No. ^ 7 P.W.R. 1916 (Cr.). 

(161) Ss. 399, 402. Bee APPROVER. No. 1, 

2 P.W.R. 1916 (Cr.). 

(162) S. 401— Associating with gang of thieves. 
The following are neoessary to prove in order 
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to sustain a oonviotion on a oharge under 
S. 401, Indian Penal Oode : — 

i. That there existed a gang of daooits ; 

ii. That those persons were asBooiated for 
purpose of committing theft or robbery ; 

iii That theft or robbery was to be com- 
mitted habitually and 

iv. That the accused was a member of the 
gang. 

Once it was established that a gang was 
formed for the purpose of habitually commit- 
ting theft, all persons who thereafter joined that 
gang in one or more cases of theit oame within 
the purview of S. 401. This does not mean 
that any person who joins the members of suoh 
a gang m committing theft becomes ipso facto 
a member of that gang. It should be taken to 
mean that any person, who knowing of the 
existence of suoh a gang joins that gang for the 
purpose of committing even ono theft, is guilty 
under 8. 401. An acaused person may have 
taken part in a theft with one or more members 
of a gang without himself becoming member 
of that gang. 

An association with the members of a gang 
at fairs, weddings and liquor shops cannot be 
presumed against the accused as for the purpose 
of committing theft or robbery. Wasawa 
Singh v. The Grown, 110 P.LR. >916 = 47 
P.W.R. 1916 (Cr.) = 17Cr. L,J, 443 = 35 Ind. 
Cas. 1003. 

Bcott-Bmitii. 

References : — 13 P.R. 1914, Cr. ; ‘223 P.fi.R. 
1916. F. 

(163) S. 402. See Nos. 160, 161, supra. 

(164) Ss. 403, 417 — Cheating — Dishonest in- 
tention — Criminal misappropriation. Sohan 
Lai ¥. Emperor, 13 A.L.J. 1131 = 16 Or. L.J. 
796 = 31 lnd. Oas, 661. Bee Final Part, 1916, 
Col. 202. 

(166) S. 406— Criminal breach of trust— Sale 
of motor car on hire purchase system — Vindee 
pledging the car whlie the hire-purchase agree- 
ment is in force. Emperor v, Silas Moses, 17 
Bom. L.R. 670 = 3 Bom. Cr. C. 84 = 16 Or. h. 
J. 66IJ = 30 Ind. Cas. 649.® 8ee Final Part, 1915, 
Col. 203. 

(166) S. 406 — Criminal breaoh of trust — 
Artiole given to aooused under written agree- 
ment — Oompetenoy of Criminal Courts to 
deoide whether agreement was real or nominal. 
BeeORlM. PRO. 0ODE,»No. 313, (1916) 2 M.W. 
N. 166. 

(167) 8s. 406, 420. Bee STAY OF CRIMINAL 
Proceedings, No. 2, 8 P.W.R. 1916 (Cr.). 

(168) S. 409 — Offenoe committed by Chair- 
man of Union Panohayat — Sanction for prose- 
cution. Bee GRIM, PRO. Code, No. 162. (1916) 
M.W.N. 384. 

(169) Bs. 409, 411, 379— Joint trial of offeno’es 

under— Legality. See Cbim. Pro. CODE, 
No. 203, 14 A.L.J. 344. * 

(170) S, 411— Receiving of stolen property , 
conviction for— Elements of the offtnce— 
Proof of property being stolen— State of 
mind of the receiver . 
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In order to sustain a oharge of the offence of 
reoeiving stolen property under S. 411 of the 
Penal Code, it is neoeBsary to prove by satis- 
factory evidenoe that the property in question 
is stolen property and further that the aoonsed 
received the same believing it to be stolen pro- 
perty. It is not enough to Bhow that the 
receiver suspected the goods to be stolen pro- 
perty. The Grown Prosecutor v. Sankara 
Narayana Chetti, 4 L.W. 53 = 17 Cr. L.J. 313 
= 35 Ind. Cab. 488. 

SESHAGIRI AlYAR, J.* 

Reference :— 6 B. 402, F . 

(171) S. 411— Receiving stolen property — 
Proof— “ Believe ”, meaning of. 

In a charge under B. 411 of the Penal Code 
for receiving Btoien property it is not Buffioient 
for the prosecution to show that the aooused 
person was careless or that he had reason to 
suspect that the property was stolen or that he 
did rot make sufficient enquiry to ascertain 
whether the same bad been honestly acquired. 
The word “believe” is a very much stronger 
word than “ suspect, ” and it involves the 
necessity of showing that the circumstances 
were suoh that a reasonable man must have 
felt convinced in his mind that the property 
with whioh he was dealing must be stolen 
property (a). Muhammad Ibrahim v. Emper- 
or, 17 Cr. L.J. 25 = 32 Ind. Cas. 153. 

Knox. j. 

(172) B. 411. See Nos. 149, 169, supra . 

(173) 8s. 411, 467— Sentenoe passed by trial 
Court under S. 457, Indian Penal Code— 
Sessions Judge altering the oonviotion under 
8. 411 — Whether suoh alteration makos the 
trial by trying Magistrate illegal. See JOINT 
TRIAL, No. 2, 49 P.W.R. 1916 (Cr.). 

(174) Ss. 411, 457, 380 — Evidence of house- 
breaking— Surrender of stolen articles by 
accused— Possession unexplained— Offence* 

In thiB case there was no direot evidenoe 
connecting any of the aocused persons with the 
breaking into the house or £he aotual removal 
of the artioles alleged to have been stolen. But 
the properties wero recovered soon afterwards 
(i.s., four days after the theft) in conBequenoe 
of information which the Police received. 

The aooused persons did not olaim the pro- 
perties as their own and there waB no satis- 
factory explanation given by them for their 
possession of them. 

Held that this was a case in whioh the aoous- 
ed oommitted an offence under S. 411 of the 
Indian Penal Code and that there shbuld«be a 
oonviotion under that section and not tinder 
Bs. 457 or 380 Of the Oode. In re Turlmella 
Kurmanna, 17 Or. L J. 179. 

ABDUR RAHIM and COUTTS-TROTTER, JJ. 

(176) S. 416 — What constitutes cheating. 

To constitute the offenoe of oheating, the 
law does not require, and does not fay, that the 
wrongful gain must be made out of the? person' 
deoeived. The Code provides that it may be 
either wrongful loss to the person dfoeived or 
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wrongful gain to tbe person who deceived, la 
re N. Yenugopal Mudaly, 16 Cr. L.J. 763 s * 
31 lnd. 0 & 6 . 953. 

Abdur Rahim, j. | 

(176) S. 416— Acquittal— Reversion — Retrial 
— CJieating — Fact s constituting cheating — 
Crim. Pro. Code, 8. 439. Ram Chand v. Jal 
Dial, 18P.W.R. 1916 (Cr.) = 16 Cr. L.J. 667 = 
30 lnd. Cas. 641. See Final Part, 1915, Col. 
206. 

(177) S. 415 —Said— Failure to disclose prior 
mortgage or fact of existence of joint Hindu 
family— No offtnce—No duty to disclose facts 
easy of discovery with otamary care. The 
Karachi Municipality v. Bhojraj, 9 S.L.R. 
97 = 16 Cr. L.J. 706=30 lnd. Cas. 994. See 
Final Part, 1915, Col. 207. 

(177 a) 8$. 415 and 420— Dissolution of part- 
nership — Collection of old debt thereafter — 
Omission to pay to other partner— Cheating. 

A concealment oan be said to be dishonest 
only if the person was under a duty to disclose 
the faots. 

Theacoused was a partner in commission 
business. The accused and his co-partner dis- 
solved tbe business by a deed of dissolution, 
the aocueed undertaking not to interfere with 
the Company’s business without the knowledge 
of his co-partner. After the date of the deed of 
dissolution, the accused collected certain out- 
standing due to the Company and executed a 
receipt therefor. He, however, did not pay 
the amount collected to his co-partner. Held 
that the act of the accused did not amount to 
an offence of oheatii g. There was no evidence 
of any active deception practised by tho acoused 
on tbe persou who paid the money. There was 
nothing to show in the deed of dissolution that 
the accused should not collect the old debts of 
the company. It was not shown that the 
aocused acted fraudulently or dishonestly in 
thinking that he had still the right to collect 
the debts. In re t Paruchery Yenkat&ppaya 
Choudarl, 36 lnd. Cas. 872. 

KrisjANaN, J. 

References 27 A. 561 = A.W.N. (1905) 98 = 
2 A. L.J. 268 = 2 Cr. L.J. 218, R. 

(178) S. 417 — Cheating, complaint o f—Ppo- 

• ceeding quashed as prima facie case not 
made out— Pleader's promise to persuade 
client to give undertaking— Undertaking 
no 4 given— pleader % if may fas proceeded 
* against for cheating. 

In a proceeding under 8. 107, Crim. Pro. 
Code, the opposite party undertook not to go to 
the property, the rubject-matter in dispute, or 
to do any aot that was likely to involve a "breach 
of tbejpeace, on the pleader for tbeoomplainant 
agreeing to persuade complainant's master to 
file an undertaking that be would protect the 
property from sale. The undertaking whioh 
the latter offered to file, jiot having been ap- 
proved of by the opposite party, was not filed, 
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whereupon the opposite party started proceed* 
ings against the pleader under B. 417 of the 
Penal Codo : 

Held — That the proceedings should be quash- 
ed as no prima facie case of cheating had beeir 
made out. Ntreingha Kumar Mukerjee y. 
Kurandendn Mukerjl, 20 C W-N. 1112. 
CHITTYand WaLMSLEY, JJ. 

(179) S. 417. See No. 164, supra. 

(180) Ss. 4 17 ,.420 and 511—“ Valuable secu- 
rity " whether acknowledgment of receipt of 
insured parcel is— Crim Pro. Code ( Act V 
of 1898), 8. 237 (2) — Accused charged with 
an offence, if can be convicted of attempt 
to commit such offence . 

The aoousid in this case owed the oomplain* 
ants Rs. 650 and, in order to create evidence 
that he had paid that Rs. 650, filled a registered 
envelope with blank sheets of paper and posted 
it to tho oomplainants after insuring it for 
Rs. 650. The complainant gave an acknowledg- 
ment of receipt to the Post Oilloe. 

Held, that (1) the above faots did not amount 
to a complete offence of cheating but that thoy 
amounted to an attempt to oheat. 

(2) That an acknowledgment of receipt of an 
insured parcol is not a valuable security. It is 
merely eVidence that a parcel of somo sort was 
delivered to„ the oomplainantB and cannot 
operate as a discharge of any liability and iff 
not therefore k valuable security. 

(3) That the petitioner should therefore have 
been charged with an attempt to commit an 
offence under 8. 417. 

(4; Under 8. 237 (2) of the Crim. Pro. Code 
of 1898, when an accused is charged with an 
effenoe, he may be convicted of having 
attempted to commit that offence, although 
the attempt is not separately charged. S&dho 
Lai y. King-Emperor, 1 Pat, L.J, 391 = 17 Cr. 
L.J. 272 = 34 lnd. Cas. 992-. 

ROE and J W ABA PRASAD, JJ. 

(181) 8. 420. See Nos. 19, 167, 180, supra. 

(182) 8. 424. See BENGAL ACT VIII OF 
1885 (TENANCY), No. 4 2, 1 Pat. L.J. 353.. 

(183) S. 4i5— Mischief— Accused throwing 
stone at a cow after driving it from his 
master's field - Cow's legs fractured — Mis- 
chief — Limitation of right of private 
defence. 

The aocused, an agricultural labourer, was 
cutting arhar in afield whioh contained wheafi 
also. A cow belonging to a passing herd in 
charge of a grazier entered tbe field and the 
aooused drove her out. When tbe animal had 
reached the boundary of the field and joined the 
rest of the bkrd, the aooused threw two stonea 
eaoh weighing about J seer at it with the result 
that one of its bind legs was fraotured. The 
fraoture was shown by the medioal evidence to 
hav# been the result of a blow from a Btone. 
Held, (1) that tho acoused committed the 
offence of mischief, (2) to constitute tbe offence 
of misobief, it would suffioe if the person who* 
oaused the injury koew that be was likely b j 
his sot to oause damage to any person. 
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In auoh circumstances an intention to oause 
the injury might be presumed. (a) 

In the course of an aotion done in rigbt of 
privato defence, no more harm should be indict- 
ed than is necessary for the purpose of defence. 
Once the cow had left the field, the aocused 
being still at hand, no need for violenoe re- 
mained. 

It may be that impounding cattle which 
trespass upon crops affords no adequate satis- 
faction to the injured agriculturists; but that 
is no sound reason for refusing to treat as 
mischief, injury deliberately and unnecessarily 
inflicted on the offending animal (b) Emperor 
V. Mahadeo, 12 N.L R. 188. 

BROCKMAN, J.C, 

References (a) 1 N L.R. 134 at 136, F. 
(t) 1 Weir 497 ; 1 Weir 502, Z). 

(184) 8. 426. Bee CRLM. PRO. CODE, 
No. 206, 24 C.L.J. 444. 

(185) 8. 426. Bee No. 28, supra. 

(186) Ss. 426, 447 —Otdtr regarding possession 
of immoveable property following acquittal 
in case under Ss. 447 and 426 of the Penal 
Code, propriety of. 

The accused were tried for offences under 
Ss. 447 aud 426, I.P.C , for having out and 
removed somo bam bdos from a bamboo clump 
alleged by the complainant to be his. The 
trying Migistrato acquitted the .accused but 
direotod that the oomplainant was to retain 
possession of the bamboo clump i/ntil oustej by 
the Civil Court. 

Tho High Court set aside the order so far as 
it contained the direction about the bamboo 

dump. Radha Kanta Guln v. Kartik Quin, 
20 C.W.N. 1302. 

Sanderson, c. j. and Walmsley, j. 

(187) 8* 426, 447 - Mischief — Trespass- 
Trespasser's entry , whether gives him juridical 
possession - Removal cf obstruction, whether 
offence — Pathway - Obstruction. In re Dhar- 
malinga Mudall, 15 Cr. L.J. 723=* ‘26 Ind. Cas. 
171 — 39 M. 57. See Final Part, 1914, Ool. 216. 

(188) S. 429 — Maiming an animal— Cutting 
off half an ear of a ikare — Injury . 

The cutting oil of nearly one half of one oar 
of a mare whereby the animal’s sense of hearing 
is not impaired, is not a maiming within the 
meaning of S- 429, Ponal Code. The ’ maim- 
ing ’ of the section implies some permanent 
disability inflicted on the animal ; the term in- 
volves tbe notion of the privation of the use of 
tome limb or memboc involving a permanent 
injury, and not a mere disfigurement. Em- 
peror v. Anna Laxnoan Bhlntade, 18 Bom. L. 
R. 289-3 Bom. Cr. C. 194 = 1,7 Or. L.J. 253 = 
84 Ind. Oas. 973. . 

BATCHELOR and SHAH, JJ. 

(189) S. 429. See No. 150, supra . , 

(190) S. 434. See No. 48, supra. 

(191) 8. 436— Arson— Evidence of previous 
fires , unconnected with the charge under 
enquiry — Conviction on inadmissible 
evidence . 

The aooused waa convicted of arson. During 

he trial the Sessions Judge admitted tho 
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evidence of previous fires in the locality with 
which, however, there was nothing to oonneot 
the accused and, relying amongst others on that 
evidence, convicted the aooused : 

Held, that the Sessions Judge was wrong in 
admitting the evidence in question. 

Tbe High Court set aside the conviotion and 
sentence. Abdul Kadir v. King-Emperor 29 
C.W.N. 1267 = 17 Cr. L.J. 421 = 35 Ind. Caa. 
981. 

Sanderson, c.j. and Walmsley. j. 

(191-fl) S. 441. Seo CRIMINAL TRESPASS. 

(192) S. 441 — Criminal trespass— Possession 
must be actual not juridical— Grim, Pro . 
Code, 8. 345. 

Criminal trespass is an offence committed by 
entering into or remaining on property in the 
possession of another with intent to commit an 
offence or to intimidate, insult, or annoy any 
person in possession. The possession contem- 
plated is actual possession and is not merely a 
povyor of control such as a trust scheme may 
vest in the trustees. 

Where property is held in actual physical 
possession by one person I think that is the 
only person whose feelings havo to be considered 
under S- 441, Indian Penal Code. Otherwise 
we might have the juridical possessor prosecut- 
ing for criminal trespass and tbe actual posses- 
sor compounding the offence under 8. 345, Code 
of Criminal Procedure, a result wb\ph could 
never have been contemplated by Ihe Legis- 
lature. Per Twomcy , J. Tok Gyi y. The 
King Emperor, 8 L.B.R. 4*5 = 17 Cr. L.J. 
378 = 35 Ind. Cas. 810. 

TWOMEY, J. 

(193) 8. 441. Seo CRIMINAL TRESPASS, . 
No. 1, 8 L.B.R. 463. 

(194) S. 441- See No. 86, supra and ' 

No. 201, infra . 

(194 a) 8. 442. See CRIMINAL TRESPASS. 

(195) S. 442 — Thatch hut t whether a 

building . % 

A thatched hut whioh has been built for tho 
purpose of residence is a building 'used as a 
human dwelling under S. 442. Penal Code. 
Sallg Ram v. Emperor, 17 Cr. L.J. 536 = 
36 Ind. Cas. 584. 

. LINDSAY, J.O. 

(195 a) 8. 447. See CRIMINAL TRESPASS. 

(196; 8. 447 — Punjab Land Revenue Act 
(XVII of 1*687) , S. 101 U) (B) - Land transfer- 
red from one district to another — Failure to 
pass order of suspension at the time of irCtnsfer . 
Wlr Singh v. The Grown, 170 P.L.R. 1915 = 31 
P.W.R. 1916 (Cr. ) = 16 Cr.L.J. 631 = 30 Ind. 
Cas. 455. See Final Part, *1915, Col. 208. 

(197) 8. 447— Criminal trespass— EHementa 
necessary to constitute offence. See CRIM, 
PRO. CODE, No. 329, 20 C.W.N. 1071. 

(198) 8. 447. See Nos. 186, 187, supra. 

(199) S. 151. Bel No. 28, supra. 
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(199- a) S. 466. See CRIMINAL TRESPASS, 

House Trespass. 

(200) 8. 466 — Lurking house-trespass— In- 
tent . 

An accused person, though he may have 
known that, if discovered, his aot would be 
likely to cause annoyance to the owner of a 
house, cannot be said to have intended either 
aotually or constructively to cause such an- 
noyance. 

Where, therefore, it was proved that a person 
entered a house with intent to have illioit 
intercourse with a woman who was a widow 
and of age, held that he was guilty of no 
offence: Emperor v. Gaya Bhar, 14 A.L J. 
719 = 38 A. 517 = 17 Cr. L.J. 419 = 35 Ind. Cas. 
979. 

SUNDAR LAL, J. 

(201) Sa. 466, 457, 441— Conviotion under 
S. 456 wbenoharped under S. 457, propriety of 
—Criminal intention if should be specified in 
the charge in a oase under 8. 456 — Intention of 
accused how may be determined by Court. See 
CRIM. Pro. CODE, No. 200. 20 C.W.N. 1075. 

(201-a) S. 457. See CRIMINAL TRESPASS, 

House trespass. 

(202) S. 467— Revision— Finding of fact— 
Unreliable evidence— 8. 439 of the Orim. Pro. 
Code — First Report to the Police — Accused not 
found in possession of the stolen property. 
Maohhl&v. The Crown, 28 P.W.R. 1915 (Or.) 
-16 Cr. L r .J. 737 = 31 Ind. Cas. 337. See Final 
Part, 1915, Col. 210. 

(203) S. 457. See Nos. 173, 174, 201, supra % 
and Nc, 206, infra. 

(204) Sa. 457, 511, 75— Sessions case— Com- 
'mittal for offences under 6s. 457 and 75 — 
t Charge under 8. 76, omitted by Sessions Court 
' — Conviotion under 8s. 457, 511— Previous 

conviotions admitted by prisoner — Legality of 
Bentenee— Interference in appeal. See CRIM. 
Pro. Code, No. 225, 3 L.W. 403. 

(204- o) S. 458. See No. 206, infra , 

(205) S. 460. Sfee No. 106, supra, 

(206) Ss\ 460, 467, 458, 326— House breaking 
with intent to commit theft— Completion of 
the offence— Causing grievous hurt by 
stabbing , thereafter— Offence committed — 
S. 460 not applicable — Conviction undfr 

% Ss. 457, 458 and 326. 

The accused S and A , broke into the bouse of 
one T at night, with intent to commit theft 
and arnped with v deadly weapons, threatened 
and jnjuved the inmfttes, left the house on 
alarms being raised, and in the Court-yard one 
of the accused, S stabbed one R t who tried to 
seize them injuring him so that he died later 
on. The aoouBed v/ere later on pursue^ and 
captured some 700 karams from tbo village. 
On these facts, the accused were convicted 
under 8. 450, I.P.O. 

Held on appeal, that the house breaking by 
night with intent to commit theft was cjmple- 
ted first, and then as a separate transaction, 
grievous hurt wae caused by a dangerous 
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weapon, both aooused being equally liable 
under 8. 34, 1.P.C.. and that 8. 460, I.P.O., did 
not apply but Ss. 457, 458 and 326 applied (a). 
Bed Rasul y. The Grown, 27 P.R, 1916 (Or j. 
Johnstone, o.j., and chevis, j. 

References (a) 17 P.R. 1876 (Cr.) and 
2 P.R. 1682 (Or.), Ref. to. 

(207) Ss. 463, 464, 465, 29, 24— Forgery— 
Giving a false name and address in a certi- 
ficate of purchase at the time of purchasing 
arms . 

The aocused purchased revolvers and cart- 
ridges from three firms in Calcutta and on each 
oooasion signed the certificate (whioh according 
to the usual procedure in respect of the sale of 
arms and ammunition a purchaser is required 
to sign at the time of purchase) in a false name 
and giving a false address. These certificates 
are required for the identification of the pur- 
chaser and the weapons purchased. The aoou- 
sed purported to purchase the revolvers and 
cartridges for his own use. It was admitted 
that if he had given his real name and address 
ho would have had uo difficulty in purchasing 
the arms and ammunition : 

Held— That it may be that the action of the 
Acoused was not dishonest within the meaning 
of Ss. 23 and 24, I.P.C., biit he noted fraudu- 
lently and the signing of tho certificates in a 
false name aqd giving a false address amounted 
to forgery on the part of the aooused within 
the ljneauing ot Ss. 463 and 464, l.P.C. P.L. 
Gauseley y. King Emperor, 20 C.W.N. 326 = 
43 C. 421 = 32 Ind. Cas. 661 = 17 Or. L.J. 69. 
CH1TTY and WALMSLEY, JJ. 

(207-a) S. 464. See No. 207, supra . 

(207-b) 8. 466. See No. 207, supra. 

(237 -c) S. 466. See No. 213, infra . 

(207 -d) S. 467. See Nos. 3, 18, supra, 

(208) Ss. 467, 47 \— Convection both for forg - 
ing document and for using it as genuine , 
not illegal. 

A conviotion for the offenoe of forging a docu- 
ment and also for usim* it as genuine is not 
illegal in the course of the same trial (a). In re 
Madu Chlnnagi Reddl, 17 Cr. L.J. 73-32 Ind. 
Cas. 665. 

abdur Rahim and Phillips, jj. 

Reference : — (a) 23 A. 84, Diss . 

(209) 8s. 467, 471 — forged document pro- 
duced before Registrar for registration, effect of 
— Document , subsequently found to be forged fcp» 
Cowrf — Crim . Pro. a Code, S. 195— 8anct ton to 
prosecute. Abdul Ganl v. Emperor, 16 Cr. L. 
J. 617 = 30 Ind. Cas. 441. See Final Part, 
1916, Col. 211. 

(210) Ss, 467, 471 —Evidence to prove charge 
for t forgery insufficient — Knowledge that docu- 
ment t s forged, whether sufficient to sustain con - 
victiqn. Public Prosecutor y. Raraaraiu 
Yenkattappayya. 16 Cr. L.J. 701-30 Ind. 
Cas. 749. See Final Part, 1915, Col. 212. 

(211) S. 471 —Forged document mentioned 
in another document — Handwriting expert » 
evidence o/— Comparison , whether to be made 
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in Court . In re Sftthava Walk, 16 Or. L.J. 
703*30 lad. Gas. 761. Bee Final Pari, 1916» 
Ool. 912. 

<912) S. 471. See Nos. 18, 208, 209, 210* 
supra. • 

(913) 8s, 471, 466 — Using a forged document — 
Mere filing of a copy of which the original 
forged, if equivalent to user— Proof of simi- 
lar other forgeries, when proper . 

The aooueed was oonvicted under S. 471 read 
with 8. 466. I.P.O., for filing a proceeding 
under S. 107, Crim. Pro. Code, a oopy of a 
registered lease taken out from the Registration 
•Office, it being alleged that the transcript in 
the Registration Office was itself a forged inter- 
polation. Evidence was adduoed of a number 
of other registration books containing forgeries 
relating to documents in respeot of the same 
property. There was no evidence connecting 
the present accused with the makers of these 
forgeries. 

Held, that the evidence was wholly inadmis- 
sible. 

That a scries of transactions wbioh are not 
the offenoe charged can only be used as evidence 
of the intention of the person who forged the 
document and not as evidence of forgeries. 

That it is extremely doubtful whether the 
mere filing of a oopy, of wbioh the original is 
alleged to be a forgery, is user ct a forged 
document. Krishna Govlnda Pal v King- 
Emperor, 20C.W.N. 262 = 43 C. *783 = 17 ^r. 
L.J. 130 = 33 Ind. Cas. 306. 

HOr.MWOOD and MULLICK, J.T. 

(214) Ss. 471, 474 — Forgery — Hundi — Convic- 
tion not technically correct, but doing 
substantial justice not to be interfered with 
— Crim. Pro. Code, S. 537 — Admission of 
accused in trial Court how far binding on 
him . 

A Hundi purporting to have been drawn by 
a firm which never had any existence is a 
forgery. 

When A takes a Hundi from S knowing that 
the latter has fabricated it* the formor is guilty 
under 8 474, and if A negotiates, it knowing 
it to be a forged dooument, he is guilty of the 
more Berious offenoe punishable under 8. 471, 
Penal Code. 

A conviotion which iB not technically correct 
but does substantial yisticq Bhould not bo 
interfered with in*appeal. 

•An admission of the accused in the trial 
Court is binding on him if it is not improbable, 
but is fitting the oiroum^tanoeB of the oase. 
Arura Mai v. The Orowo, 3p P.W.R, 1916 
(Cr.) = 17 Or. L J. 474 -=36 Ind. Cas. 164. 

LE ROSSIGNOTj, J. 

(216) 8. 474. See No. 214, supra, • 

(215-a) 8. 478. See Trade Mark. , 

(216) 8. 478. Bee No. 2, supra, 

(217) 8s. 478, 482 — Trade mark— Importer 
using a distinctive mark has property in 
mark. 
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A distinctive mark may be adopted by a 
person who is not the manufacturer but the 
importer of goods and he will acquire the 
property in that mark as indioating that all 
goods wbioh boar it have been imported by 
him (a). Hence where the complainants, im- 
porters of hand-made sugar used a distinctive 
mark denoting that the sugar contained in the 
bags so markod had been imported by them, 
(their oustomers accepting the mark as a 
guarantee that the sugar was baud- made), and 
the accused were found as having used the 
Bame mark, whereby the oomplainants had 
established a special trade, held that the 
aooused were guilty of using a false trade-mark. 
Latlf y. Emperor, 14 A. L.J. 1080=17 Cr. L.J, 
535 = 36 Ind. Cas. 583. 

Lindsay, j. , 

Retirenc.es :-(a) 3 C. 417 ; 8 M. 149, R. 

(218) 8. 482. See No. 217. supra 

(219) 8. 486. See Nc. 2, supra. 

(220) S. 498 — Adultery — Revision — Criminal 
cases— Finding of fact — Benefit of doubt. 

The petitioner was convicted of an offence 
under S. 498, l.P.C. The case for the proseoution 
was that the complainant's wifo was shut up 
in a bouse of one of the accused. The woman 
was not discovered there by the police. Next 
day it was found that there was a hole in the 
wall between the accused’s house and the 
adjoining house which belonged to an uncle of 
tbe petitioner. There was no direct evidence 
as to original abduotion. The only other 
evidence was of two witnesses who said they had 
seen the woman and the petitioner with his 
two oo-aooused going away from the village 
3 days after the abduotion. The petitioner’s 
co-aooused were discharged and acquitted. 

Held, that benefit of doubt must bo given to 
the petitioner. As to the evidence of witnesses 
who deposed that they bad seen the woman in 
company with tho aooused. the Chief Court 
observed that such evidence is of the sort usually 
brought to bolster up oases under 8. 498. 
Naweb y. The Crown, 100 P.L.R. 1916. 
CHEVIS, J. » 

(221) 8s, 498, 369 — Complaint — Jurisdiction 
— Code of Criminal Frocedure t 8s, 169, 
238 (3). 

Where, on a charge under 8. 366, Penal 
Code, the police took up the proceedings in 
whfoh the husband of the woman appeared /is 
a witness, and he asked tbe Magistrate to drop 
the proceedings thereunder but said that he in- 
tended to prpseoute tbe pboused under [3. 498, 
Penal Code, and to get him punished, held that 
there was a 11 oomplaint ” inasmuch as be tiade 
an allegation before the Magistrate that tbe 
offence should be enquired into. Bhawanl Dat 
y. Emperor, 14 A. L.J. 233 = 38 A. 276=32 
Ind. Cas. 664 = 17 Cr. L.J. 72. 

KNOX, J. 

(222) Ss. 498, 499— Right of father of girl 
entioed away to complain, when husband stands 
by. See CRIM. PRO. CODE, No. 165, 17 Or. 
L.J. 363. • 


14 Or. 
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(223) S. 499, Excep. (8)— Accusation against 
any person to one who has lawful authority 
over that person— Good jaith. 

A defamatory statement made without ex- 
press malice, and with a bona fide belief in ita 
truth against one whoso conduct in the respect 
defamed has caused the accused any injury, to 
one whose duty it is to enquire into and redress 
such injury falls within Excep. (8) to 8. 499 
of the Penal Code. It ic not necessary for the 
accused in such a case to show that the imputa- 
tions are true in fact. He has only to show 
that he acted witti duo oaro and attention. 
Nga Poona y. King- Emperor. 9 Bur. L.T. 136 
= 8 L.B.R. 440 = 17 Cr. L.J. 213 = 34 Ind. 
Cas. 325. 

TWOMEY, J. 

(224) S, 499, Excepts. (8), (9)— Defamation — 
Compla.nt to Police Constable not privi - 
legtd— Privilege. 

Parties beforo the Court, counsel and wit- 
nesses are all absolutely privileged. But that 
principle cannot bo extended to the case of the 
complaint to a constable. (a) 

Tho two ingredients to be established under 
B. 499 (8) of the Penal Code are tho preferring 
of a complaint in good faith and preferring it to 
a persun who has authority over the person 
oomplained against. These ingredients should 
be affirmatively established by the person who 
wants to bring himself within Excep. 8, and 
that is what S. 105 of the Evidence Aot 
lays doynth). In re Kakumara Anjaneyalu, 
17 Cr. L.'.J. 381=35 lud. Cas. 813. 

SESIIAGIRI AIYAR, J. 

References: — (a) 14 Ind. Cas. 757 = 37 M. 
110 at p. 111 = 11 M L.T. 431 = 13 Cr- L.J. 
293, F. (6) 12 M. 374, D. 

(225) B. 499. See No. 222, supra. 

(226) S. 504— Insult, ingredients essential lor 
a conviction - Breach of peace t if actual, 
necessaty — Cnm. Pro. Code, S 438. 

The ingredients essential for a conviction 
under S. 604, Ptnal Code, are threefold ; first, 
intentional uiBult, secondly, provocation there- 
from, and, thirdly, intention that such provoca- 
tion should cause, or knowledge that such pro- 
vocation fvas likely to cause the person so 
insulted to broak tho public poacoor to commit 
any other offence. 

Insult may be inferred not merely from the 
words used, but also from the tone and manner 
in whioh the words are Bpoken. ' 

The law makes punishable an insulting pro- 
vocation which under ordinary oiroumstanoes 
would cause a breach of the peaoe # to be com- 
mitted; even tbrfjgh iff the particular case the 
person insulted does not oommit a breach of 
the peaoe. JaykrUhna Sanmnta v. King- 
Emperor. 24 C.LJ. 137 = 21 C.W.N. 95 = 36 
Ind. Oas. 849 

Mookkrjee and Sheepshanks, Aj. 

(227 / 8. 511. See Ordinance Vi of 1914 
(Commercial Intercourse with Ene- 
mies), t No. 1, 31 M L.J. 176 
(228) S. 511. Bee Nos, 21, 152, 180, 204, 
supra- * 


Planters Labour Aot (Madras). 

Bee MAD. ACT I OF 1903. 

Pleader and Client. 

(1) Professional misconduct — Pleader accepting 
fees for whole case and failing to appear after 
few hearing^— Presumption — Terms of engage - 
mint — Procedure. In the matter of k First 
Grade Pleader, Rangoon, 26 Cr- L.J. 707 = 30 
Infl. Cas. 995 = 8 L.B.R. 294. See Final Part, 
1915, Col. 217. 

(2) Pleader’s promise to persuado olient to 
give undertaking — Undertaking not given— 
Pleader, if may be'.proceeded against foroheating. 
See PENAL CODE, No. 178, 20 O.W.N. 1112. 

PoiaonB Act. 

Bee ACT 1 OF 1904. 

Police. 

See EVIDENCE. 

(1) Preventive powers of police officers — 
B. 149, Crim. Pro. Code — Power to stop pws 
held without license. See ACT V OF 1861 
(POLICE), No. 4, 8 L.B.R. 329. 

(2) Admission before, inadmissibility of. Bee 
ACT XI OF 1878 (ARMS), No. 1, 17 Cr. L.J. 
512. 

(3) Proceedings in relation to which sanction 
of Court necesbary— Information to, followed 
by complaint, in Court— Penal Code, B. 211, 
Bee CRIM. PRO. CODE, No. 134, 20 C.W.N. 
1347. 

(4) Evidence extracted by torture by— Evi- 
dence, value of — Duty of Police officers. See 
Evidence. No. 3. 17 Cr. L.J. 351. 

(5) Mashunamas. See EVIDENCE ACT, 
No. 13, 10 S.L.R. 7. 

(6) Information by accused to, officer on 
threat, admissibility of- Confession retracted, 
effect of. See EVIDENCE ACT, No. 8, 17 Cr. 
L.J. 33. 

(7) False statement to polioe, if offenoe. See 
SANCTION TO PROSECUTES, No. 4-6, 9 Bur. 
L.T. 203. 

Police Act. 

See ACT V OF 1861. 

Police Constable. 

(1) Defamation — Complaint to Pdlioe Con- 
stable not privileged. See PENAL CODE, 
No. 224, 17 Cr. L.J 381. 

Police Mashirnaraas. 

To be exhibited. Seo UVlDENCE ACT 
No. 13, 10 S L.R. 7. 

Police Officer. 

(1) Chowkidar, not. Bee PENAL CODE, 
17Cr. L.J. 164, 

Police Report. 

, First report to polioe— When not safe guide— 
Sentence. See PENAL CODE, No. 31, 107 P.L, 
R. )916. 

Possession. 

(1) Joint possession of property in dispute— 
Magistrate, jurisdiction of. Bee CRIM. PRO, 
CODE, No. 90, 17 Cr. L.J. 76. 
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Possession — [Concluded), 

(3) Bioting — Members of an unlawful assem- 
bly— Aooused party originally in possession- 
Complainant's party entering upon the land 
during absence of former— Accused party armed 
with sticks seeking to recover — Cqpviction, if 
sustainable— Lawful possession, what is. See 
Penal Code, No. 33. 4 L.W. 126. 

(3) Order regarding, of immoveable property 
following acquittal in case under Ss. 447 and 
426 of the Penal Code, propriety of, See PENAL 
CODE, No. 186, 20 O.W.N. 1302. 

(4) . Criminal trespass — Must bo actual not 
juridical— Crim. Pro. Code, S. 345. See PENAL 
CODE, No. 192, 8 L.B.B. 425. 

(8) Evidence of house-breaking — Surrender 
ofBtolen articles by aooused — , unexplained — 
Offence. See PENAL CODE, No. 174, 17 Cr. 
L.J, 179. 

(6) Manager nr agent, if has sufficient pos- 
session — Servant, nature of — Order under 
S. 145, Crim. Pro. Cade, if can be made against 
servants of landlord. See CRIM. PRO. CODE, 
No. 94-a, 5 L.W. 118. 

Possessory Order. 

(1) Theft of crops— Order dirooting com- 
plainant to be put in possession, whether 
sufficient — Effect of order. See PEJNAL CODE, 
No. 143, 17 Cr.L.J. 81. 

(2) Under S. 145, Crim. Pro. Code, in favour 
of accused— Crops sown and cut down by 
aooused — Theft. See PENAL CODE, No. 142, 
17 Cr. L.J. 75. 

Practice and Procedure. 

See appeal. 

(1) Duty of Criminal Court— Certainty of 
offence to be made sure of before conviction 
— Indian Emigration Act (XVII of 1908), 

A Criminal Court must in every oaso before 
it convicts, and as a general rule, before it goes 
into evidence clear the ground ayd define the 
offence whioh it is sought to establish against 
the accused. The law has always required that 
the oonviotion shall be certain and not doubt- 
ful, otherwise no man would be safe. Soope of 
seotion of the Indian Emigration Aot defined. 
Qualm All v. Eflnperor, 14 A. L.J. 1222 = 17 
Cr. L.J. 407 = 35 lnd. Cas. 967. 

Walsh, j. 

(2) See Cbim. Pro. CODE, No. 231, 9 Bur. 
L,T. 133 = 17 Or. L.J. 500 = 38 lnd. Cas. 468. 

(3) Practice— Separate trial of two accused . 

persons charged with the same offence *- 
Statement made by one acoused at the trial 
of the other, « 

When two persons are separately tried for 
the same offenoe, and one of them is a witness 
at the trial of the other, the statements made 
by him as a witness at the other trial oanaot be 
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used againBt him at his own trial. Ram Samp 
v. King Emperor, 9 Bur. L.T. 185 = 17 Cr. L. 
J. 603 = 36 lnd. Cas. 471. 

TWOMEY, J. 

(4) Criminal law— Notice to Police Inspector 
in charge before disposing ol case, Chemlkkala 
Chlnna Ball y. Emperor, (1915) M.W.N. 554 
- 16 Or. L.J. 736** 31 lnd. Cas. 176. See Final 
Part, 1915, Ool. 218. 

(5) Entries in aooount books— Books not 
prove to be kept in regular course of business — 
Objection as to admissibility, when to be taken. 
Bee ACCOUNT BOOKS, No. 1, 17 Cr. L.J. 73. 

(6) Charge, framing of, necessity of — Convic- 
tion. See ACT III OP 1911 (CRIMINAL TRIBES), 
No. 1, 17 Cr. L J. 70. 

(7) High Court — Practice — Citation of 
Bulir\gs of Chief Court of Burma — Permissibi- 
lity. See Authorities, No. l, 31 M.L.J. 
837. 

(8) Inducement to make— Lenial punish- 
ment. Seo Confession, No. i, U.B.R. (1916; 
2nd Qr., p. 113. 

(ff) Pardon how forfeited — Approver, whose 
pardon is alleged to have been forfeited, proce- 
dure in trying. Boo CRIM. PRO. CODE, 
No. 242, 8 L.B.B. 447. 

(10) Alteration of conviction from one seotion 
to another by appellate Court. See CRIM. TRO. 
CODE, No. 199, (1916) 2 M.W.N. 267. 

(11) Revision Petition under the Charter Aot 
— Death of petitioner pending revision— Abate- 
ment of proceedings— Legal representative, if 
can bo brought on record to prosecute the 
revision — Power of High Court to deal suomotu. 
See CRIM. Pro. CODE, No. 102, 4 L.W. 440. 

(13) View of plu.ee of occurrence of offence by 
Judge and jury or assessors — Notice to parties 
See CRIM. pro. CODE, No. 231, 9 Bur L.T. 133. 

(13) See CRIM. Pro. CODE, No. 243, 9 Bur. 
L.T. 76. 

(14) See Crim. Pro. Code, No. 62, 17 Cr. 
L.J. 461. 

(13) Ranotion to prosocute — Procedure. Bee 
Crim. Pro. Code, No. 145, 17 Cr. L J. 29. 

(16) 8ee CRIM. PRO. CODE, No. 197. 17 Cr. 

L.J. 64. 

(17) Practice — Magistrate also bfing com- 
plainant has no jurisdiction to pass order in 
that case. See MAGISTRATE, JURISDICTION 
OF, No. 1, 16 Cr. L.J. SOI. 

(18) Conviction both for forging dooument 

anti for using it as genuine, not illegal. See 
Penal Code, No. 208, 17 Cr. L.J. 73. ' 

(19) Aocused charged with an offence/ if can 
be oonviotfd of atterqpt to commit suoh 
offenoe. Sco PENAL CODE,*No. 180,' 1 Pat. 
L.J. 391. 

(20) One aot Constituting two offences — Con- 
viction for both offences, and separate punish- 
ment, Jegality of. See PEM4L CODE, No. 6, 
1 Pat. L.J. 373. 

(21) Praotioe— Dismissal of oomplaint by 
competent Court— Aooused acqi jit ted— Evi- 
dence considered and reasons givpn— No 
re- prosecution to be ordered. See RE TRIAL, 
No. 1, 14 A.L.J. 1070. 
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Pf actloe aod Procedure— {Concluded), 

(22) Proper Court to apply to for sanction — 
Notioe— Order granting sanction. See SANC- 
TION to Prosecute, No. 4-o, 9 Bur. L.T. 
202 . 

(23) See Crim. Pro. Code, No. 94-6, 5 L.W. 
166. 

(24) Practice — Right of appellant to reply 
to Public Prosecutor. See CKIM. Pro. CODE, 
No. 293-a, 36 Ind. Cas. 835. 

Presidency Magistrates- 

(1) Previous convictions when and how to be 
proved — Special rule if any applicable to. See 
CBIM. PRO. CODE, No. 53, 20 C.W.N. 725. 

(2) Order of discharge by — Revision by High 
Court. See CRIM. PRO. CODE, No. 330, 20 
C.W.N. 1128. 

*' « 

press. 

Power of High Court — Jurisdiction of Magis- 
trate to cancel order first exempting— Keeping 
of printing, and publication of newspapers, 
legitimate business. See ACT 1 OF 1910 
(PRESS), No. 1, (1916) 2 M.W.N. 385. 

Press Act. 

See ACT I OF 1910. 

Presumption. 

See Evidence Act, 8. 114. 

(1) 8<je Crim. Pro. CODE, No. 163, 4 L.W. 
556=17 6r. L.J. 462=36 Ind. Cas. 142. 

(2) Seo CRIM. Pro. Code, No. 232, 17 Cr. 
L.J. 92. 

(3) Possession of stolen property — House- 
breaking. See Evidence act, No. 26, 17 
Cr. L.J. 32. 

(4) Intention — , of knowledge. See Rail- 
ways ACT (1890), No. 1, 17 Cr. L.J. 361. 

(5) Culpable homioide— Accused pointing out 
plaoea of occurrence of offence — ,of guilt of 
murder. See PENAL CODE, No. 100-a, 36 
Ind. Cap. 838. 

Prevention of Gambling (Bombay). 

Bee BOM. Act IV of 1887. 

« 

Previous Conviction. 

See Crim. PRO. CODE, Ss. 221, 222. 226, 
227, 233. 234. 237, 238, 239, 247, 246, 260, 
253, 256, 260, 263, 271, 284, 287, 288, 2S2, 
297, 299, 309. 

Bee Sentence. 

(1) Previous convictions , proof of, necessity 
of t Toffore cofivictioh . 

Previous convictions against aooused persons, 
should be properly proved before sentences are 
passed on them, in re Turlmella Kurm&nna, 
17 Cr. L.J. 179 = 33 Ind. Oas. 819. 

ABDUR RAHIM and COUTTS-TROTT^B, JJ. 

(2) When and how to be proved. See CRIM. 

Pro. Code, No. 53, 20 o.w.N. 725. 

(3) TJo be set forth in charge— Irregularity, 

when curable. Bee OBIM. Pro. CODE, No. 176, 
8 L.B.R. 461. * 


Printing Press* 

Power of High Court— Jurisdiction of 
Magistrate to oanoel order first exempting— 
Keeping of, and publication of newspapers, 
legitimate business. See AOT I OF 1910 
(PRESS), No. 1, (1916) 2 M.W.N. 385. 

Prisons Aot. 

Bee ACT IX OF 1894. 

Private Defence, Right of. 

See Penal Code, Ss. 96, 100. 

(1) Right of private defenoe of property 
when arises — Title to property. Bee PENAL 
CODE, No. 13, 19 O.C. 18. 

(2) Right of, when to be exeroised. See 
PENAL CODE, No. 15, 69 P.L.R. 1916. 

(3) Injury oaueed in Belf-defenoe— Right of. 
See Penal Code, No. 14, 106 P.L.R. 1916. 

(4) Limitation of right of. See PENAL 
CODE, No. 183, 12 N.L R. 188. 

(9) Property — Assault upon thief with deadly 
weapons— Death— Exceeding right of private 
defenoe— Offence committed — Sentence— Pro- 
vocation. See Penal Code, No. 103, 35 P.R, 
1916 (Cr.). 

(6) Limits of the right of — Absence of 
warniog, effoct of — Sentenoe. Bee PENAL 
CODE, No. 97, 17 Cr. L.J. 335. 

(7) See PENAL CODE, No. 31, 107 P.L.R. 
1916. c 

Privilege. , 

See Penal, Code, S. 499. 

(1) Defamation— Complaint to Polioe Con- 
stable not privileged. See PENAL CODE, 
No. 224, 17 Cr. L.J. 381. 

Process. 

Issue of, without examining complainant on 
oath— Irregularity— No prejudice to accused 
—Curable defect. 8ee Crim. PRO. CODE, 
No. 133, 1 Pat. L.J. 592. 

Proof. 

See Evidence. 

See Evidence act, S. 114. 

Bee Presumption. 

(1) Charge of murder— Guilt to be established 
beyond reasonable doubt. See PENAL CODE, 
No. 98, 17 Cr? L J. 102. 

Prosecuting Inspector. 

(1) Complainant, right of, to oonduot prosecu- 
tion— Complainant being also — Permission, 
grant of— Discretion of Court.* See CRIM. PRO. 
CODE, No. 362, 17 Cr. L.J. 486, 

Prosecution. 

(1) More than three years after the first 
offonoe — Limitation. See ACT IV OF 1889 
(INDIAN MERCHANDISE MARKS ACT), No. l, 
10 S.L.R. 45. 

4 (2) Criminal trial — Duty to produoe before 
the Magistrate all persons Baid to have 
witnessed the ofienoe tried. See TRIAL, 
No. 1, 12 P.R. 1916 (Cr.). 

Proseeotlon, doty of. 

(1) See Evidence AOT, No. 23, 17 Or. L. 
J. 23. 
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Fvoieoatlon doty of— (Ooncluded). 

(2) See Misdirection to Jury, Nos. l 
and 3, 24 Q.L.J, 400. 

Pfovldent Insuranoe Societies Aot. 

Bee AOT V OF 1912. 

Provocation. 

See Penaii Code, 8. 800. 

(1) Reduction of eentenoe. See PENAL 
CODE. No. 103, 36 P.R. 1916 (Or.). 

(2) Murder, grave not sudden— Sentence. 
See PENAL Code, No. 99, 17 Or. L.J. 190. 

Public Conveyances (Bombay). 

Sefe BOM. ACT VI OF 1863. 

Public Gambling Act. 

See AOT III OF 1867. 

Public Interest. 

Principles governing grant of sanction — 
Reasonable ohAnce of conviction, how far 
necessary — Non-desirability of prosecution on 
grounds of publio justice — Whether a good 
ground for refusal of sanction. See CRIM. 
Pro. code, No. 138, 4 L.W. 615. 

Public Place. 

Hindu temple — Part thereof — Whether a 
publio place. See MAD. ACT III OF 1889 

(Towns Nuisances), No. i, 31 M.L.J. 285. 

• 

Publio Prosecutor. 

(1) Specially appointed— Power to withdraw 
from the prosecution of an acousfid impleadod 
into the case subsequently. See CRIM. P&O. 
Code, No. 361, 18 Bom. L.R. 266. 

(2) Practice — Eight of appellant to reply 
to. See CRIM. PRO CODE, No. 293 a, 36 Ind. 
Gas. 835. 

Public Servant. 

(1) Village Munsif . whether public servant 
under S. 197, Grim. Pro. Code. 

Where, in the trial of a civil suit, a Village- 
Munsif! ordered the attachment before judg- 
ment and subsequent removal of a cart belong- 
ing to the defendant, who thereupon lodged a 
complaint of thoft against the Village Munsif : 
Held that though the Village Munsif acted 
ultra vires of his powers, he acted as a Judge 
and could not be prosecuted without the 
aanotion required by 8- 197, Crim. Pro. Code. 
Bankarallnga Tevan v. Avudai Animal, 17 
Cr. L.J. 394 = 35 Ind. Oaa. 826. 

SESHAGIRI A1YAR,*.J. 

* (2) Chairman of Union Panchayat whether 
a— Offence of oriminal broaolf of trust commit- 
ted by him — Sanction for prosecution— Power 
to removo him from office. See CRIM. Pro. 
CODE, No. 162, (1916) M.W.N. 384. 

(3) Sec Crim, Pro. Code, No. 164-a, 17 Cr. 
L.J. 394. 

(4) Carts with unyoked oxen left across the 
street— Obstruction to publio thoroughfare— 
Union Chairman removing obstruction, use of 
insulting and abusive language by— Offenoe, if 
committed 'as such ’ — Sanction, if necessary. 
Bee CRIM. PRO. CODE, No. 163, 4 L.W. 556. 


Publio Servant— (Concluded). 

(6) Municipal Commissioner — Dismissal or 
removal from the offioe without the sanction of 
the Looal Government. 8ee GRIM. PRO. CODE, 
No. 153, 48 P.W.R. 1916 (Cr.). 

(6) Obstructing a publio servant in the 
discharge of his publio functions — Looal 
inspection by MunsifI— Waterways— Obstruc- 
tion whether punishable. See PENAL CODE, 
No. 45, 20 C.W N. 857. 

(7) Village Munsif, not removable from offioe 
—Authentication of vakalatnama. Bee CRIM. 
Pro. Code, No. 164-b, 36 Ind. Cas. 869. 

Public Street. 

Magistrate's power to pass orders under 
S. 147, Crim. Pro. Code, in respect of. See 
CRIM. Pro. code. No. 115, 16 Cr. L.J. 767. 

Punishment. 

See* SENTENCE. 

(1) Youthful offender. Bee ACT VIII OF 
1697 (Reformatory Schools), No. i, 14 a. 
L.J. 1158. 

(2) Seo ACT III OF 1911 (CRIMINAL TRI- 
BES), No. 3, 17 Cr.L.J. 392. 

(3) Inducement to make — Lonial — Praotioo. 
Bee CONFESSION, No. 1, U.B.R. (1916), 2nd 
Qr., p. 113, 

Punjab Excise Act. 

Soo PUN. ACT I OF 1914. 

Punjab Government Notifications. 

No. 61, 26th January 1897. See ACT VII 
OF 1878 (FOREST), No. 1, 51 P.W.R*. 1916, 
(Cr.). 

Punjab Municipal Act. 

Sec PUN. ACT III OF 1911. 

Railways Act (1890). 

(I) Ss. 68, 112, offence under , essence of — 
Intention — Presumption of knowledge . 

S. 112 of the Railways Act makes it ail 
offence in any person to enter a railway carriage 
in contravention of S. 68 of the Aot with intent 
to defraud a Railway administration and 
S. 68 provides that no porson shall, Without 
tho permission of a Railway servant, outer any 
oarnage on a Railway for the purpose’of travel- 
ling therein as a passenger unloes he has with 
him a proper pass or ticket. 

The rules of the Railway Company are that 
a *Jcket is only available for the particular 
railway journey for which it is issued and if' a 
person is unable to travel, by the train by 
which he intended to travel then he ought to 
go baok to the StAtion Master for a re'und of 
tho money he paid for the tioket. * 

Tho essence of t an offence under that S/ll2 
of the Railways' Aot consists of an intent to 
defraud the Railway Company. 

Where a person is charged under tho section 
for having travelled with a tioket issued the 
previous day, until there is evidence from which 
it could be clearly inferred that he ’knew that 
the tioket had been used before, it is very 
difficult to Bay that,thero is anything from 



219 THE CURRENT INDEX, 1916. 


220 


Railways left (1890)— {Concluded). 

which an intention to oheat the Railway 
Company could be inferred. 

Even supposing that a breaoh of the rules 
was committed and the man knew that he 
ought not to have travelled on the seoond day, 
it iB very difficult to say that he intended to 
oheat the Railway Company as long as he 
held a ticket which represented the fare paid. 
Manlndro Nath Mitter v. Bengal Nagpur 
Railway Co. 17 Cr. L.J. 361 = 35 Ind, Cas. 665. 
HARRINGTON and TEUNON. JJ. 

(2) S 101. See PENAL CODE, No. 6, 1 Pat. 
L.J. 373. 

(3) 8. 112. See No. 1, supra . 

Railway Station. 

Order forbidding jatrawals to frequent. See 
ACT V OF 1861 (POLICE), No. 5, 14 A.L.J. 
1072. 

Receiving Stolen Property. 

(1) Bee CRIM. Pro. CODE, No. 201, 17 Cr. 
L.J. 477. 

Reference. 

To High Court — District Magistrate — 
Decision by Session Judge. See CR1M. PRO. 
Code, No. 312, 18 Bom L.R. 796. 

Reformatory Schools Act. 

See ACT VIII OF 1897. 

Registration Act (1908). 

(1) Ss. 82, 83 —Sanction — Jurisdiction — For- 
gery of will presented for registration . 

No prosecution for an offenoe under S. 82 of 
the Registration Aot can be initiated without 
the permission of one or other of the different 
registering authorities mentioned in S. 83. 
Hussain Khan v. Emperor. 14 A.L.J. 412 = 
38 A. 354 ~ 17 Or.L.J. 465 = 36 Ind. Cas. 145. 
Richards, cj. 

Reference :— 27 Ind. Cas. 208, F . 

(2) S. 83. See No. 1, supra . 

Regulations. 

1. — Imperial. 

2. — Bomday. 

3. — Madras. 

r 

/.— imperial. 

Regulation 111 of 1901 (Frontier Crimes). 

8. 11— Applicability to Hindus of Leiah 
To/isii, Musaffargarh district — Reference of 
case to a girga under S. 11 — Jurisdiction of 
Deputy Commissioner of Musoffarqarh- Bhola 
Ram v. The Crowo,'25 P.R. J9i6,(Cr ) = 16 Cr. 
L J. 7^0=31 Lid. Cas. 646. See Final Part, 
19i£, Col. 221. 

t- 

2 .— Bombay. 

Regulation YI11* of 1827 (Administration of 
Instates). 

False statement in the course of a non- 
judioial inquiry — Indian Penal Code, S. 193. 
See Af?T X OF 1873 (OATFS), No. 1, 10 S.L. 
B. 64. 


3,— Madras. 

Regulation IX of 1816 (Zlla Magistrate). 

(1) 8. 10 —Punishment of putting in stocks— 
Test for determining whether it is degrad - 
ing to inflict the punishment— Shanars. 
Shanars are not a “ servile oaste ” but one on 
the members of which it is improper to infliot 
so degrading a punishment as confinement in 
Btooks.(a) 

Shanars do not belong to “ any of the 
lower castes of the people on whom it may not 
be improper to inflict so degrading a punish- 
ment ” as putting in stocks under S. 10. Reg. 
IX of 1816. 

A Mala, a Hindu pariah , was a person on 
whom it may not ordinarily be improper to 
inflict eo degrading a sentence, but it would be 
otherwise if it could be shown that on adopting 
Christianity he adopted also the Christian 
moral and sooial standards instead of those of 
his caste. 

In the oase of Shanars they would, at least 
at the present day, regard themselves degraded 
by the infliction of such punishment. That is 
one important tost for determining the question 
whether the second condition of the section 
applies. In re Madasamy Nadan, 17 Cr. L.J, 

4 = 32 Ind. Cas. 131. 

AJ3DUR Rahim and Ayling, jj. r 

References:—(a ) 24 M. 271 — 1 Weir 928 and 
6 M. 247 = 1 Weir 927, F. 

Regulation XI of 1816 (Village Police). 

S. 10— Gnvandla ryot — Confinement in stocks 
-V Escape from custody— Liability under S. 224, 
I.P.C, In re Uppala Kotayya, 18 M.L.T, 
310 = 16 Cr. L.J. 672 = 30 Ind. Cas. 656. See 
Final Part, 1915, Col. 221. 

Remand. 

See Crim. Pro. CODE, 8. 344. 

(1) See CRIM. PRO, CODE, No. 309, 8 L.B, 
R. 361. 

(2) See Crim. Pro. Code, No. 65, 39 M. 
928. 

Renewal of Enactments. 

See ACT I OF 1915 (EMERGENCY LEGIS- 
LATION Continuance), No. l, 20 C.W.N. 
1327. 

Rent. 

Madras City Municipalities Act, Ss. 130, 
176— Gross annual— What is. See MAD. ACT 
III of 1904 (Madras City Municipal), 
No. 1, (1916) 2 M.W-N. 130. 

Repeal of Enactments. 

See ACT I OF 1915 (EMERGENCY LEGISLA- 
TION CONTINUANCE), No. 1, 20 O.W.N. 1327- 

Reply, right of. 

(1) Practice— Right of appellant to reply to 
public proneoutor. See CRIM. PRO. CODE, 
No. 293 a 36 Ind. Cas. 835. 

R&ldence. 

(1) Residence, change of— What is. 

Change of residence seems to import some- 
thing of a more definite oharaoter than a meet 
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Reaidenee— (Concluded ) . 

casual journey involving a oouple of nights 
■pent away from home, la re Charles George 
Hedloger, 17 Gr. L.J. 67-82 Ind. Oas. 659. 
Ooutts-Trotter, J. 

Res Judicata. 

(1) Application for maintenance— Allegations 
of cruelty — Dismissal of application on failure 
to prove cruelty — Subsequent application on the 
same allegations — Mot maintainable. Bee 
Grim. Pro. Code, No. 354, 24 P.R. 1916 
(Cr.). 

Restitution of Conjugal Rights. 

Order for maintenance — Subsequent deoree 
for, effect of refusal to comply with deoree. 
See GRIM. PRO. CODE, No. 352, 9 Bur. L.T. 
162. 

Retrial. 

See Crim. Pro. Code, S. 423. 

See Revision. 

(1) Practice— Dismissal of complaint by com- 
petent Court — Accused acquitted — Evidence- 
considered and reasons given — No re-prose- 
cution to be ordered . 

Where a competent Court haB dismissed a 
l oase after considering the evidence, and giving 
thorough and careful reasons on the facts, an 
accused party who has stood his trial ought not 
to be ordered to run the risk again, unless there 
is clear evidence of miscarriage of justice. 
Hashmat All y. Emperor. 14 A. L.J. 1075 = 17 
Cr. L.J. 459 = 36 lnd. Cas. 139. 

Walsh, j. 

(2) Appellate Court when may send case for 
re-trial— Ss. 6, 7, i4cf III of 18R9 ( Madras 
Towns Nuisances)— No evidence as to house 
being common gaming house— Duty of Magis- 
trate to acquit. In re Mogarabara Pattan, 
28 M. L.J 379 = 17 Cr. L.J. 193 = 34 Ind. Oas. 
305. See Pinal Part, ^915, Ool. 222. 

(3) Magistrate on appeal writing a judgment 
of four linos— Revision— Re-trial. See CRIM. 
Pro. Code, No. 50, 14 A. L.J. 279. 

(4) Appellate Court seeing aside conviction 
and sentence, ordering re-trial, and directing 
the Magistrate to take additiouaf evidence and 
to record a fresh decision on the original and 
additional evidence — Legality — Prejudice to 
aooused— Procedure. See CRIM. PRO. CODE, 
No. 298, 1 Pat. L J. 99. 

(5) See Crim. Pro, Aode, No. 309, 8 L.B. 
R. 361. 

Revenue Court. 

Sanotion granted in respeot of false state- 
ments made before a— Civ. Pro. Code (Aot V of 
1908), S. 70— Revisional power of High Court, 
See CRIM. PRO. Code, No. 336, 14 A.L J. 
1077. 

Review. ( , 

See High Court. Jurisdiction of. 

(1) Of judgment of High Court— Finality of 
order — Order not sealed — Revision. See GRIM. 
PRO. OODE, No. 272, 14 A.L.J. 61. 


Review— (Concluded). 

(2) Revision, power of Sessions Judge to, 
orders passed in. 8ee GRIM. PRO. CODE, 
No. 806. 8 L.B.R. 377. 

(3) Of judgment by Sessions Court— Inoom- 
petenoy. See GRIM. PRO. CODE, No. 273, 25 
P.R. 1916 (Or.). 

(4) Uoder ol. 26 of the Letters Patent. See 
Mis - direction to Jury, Nob. 1 and 2, 24 0, 
L.J. 400. 

Revision. 

See Grim. Pro. Code, Ss. 435. 436, 437, 
439. 

See High Court, JURISDICTION OF. 

See SANCTION TO PROSECUTE. 

(1) Applicant not diligent in applying to High 
Court in revision— Effect— Nature of revi- 
sionai jurisdiction. , 

The revieional jurisdiction of the High Court 
is discretionary and it will not interfere in 
revision at the instance of applicants who do 
not show reasonable diligence in proseouting 
their cases. Avadh Beharl Mlsra v. Dwarka 
Prasad Singh, 1 Pat. L.J. i65. 

CHAM1ER, C J., and JWALA PRASAD, J. 

(2) Crim. Pro. Code, S. 435— Revision by 
Sessions Judge of order passed by District 
Magistrate — District Magistrate, inferiority 
of, to Sessions Judge for purposes of revi- 
sion. 

Held, that the Court of the District Magis- 
trate was for the purposes of revision a Court 
inferior to that cf the Sessions Judge (a). 
Harkaran Slagh v. Harnara Singh, "19 O.O. 
108= 17 Cr. L.J. 223 = 34 Ind. Cas. 335. 
Lindsay, j. 

Reference 9 B. 100. R . 

(3) Accused's guilt not free from doubt — 
Revision — High Court's interference. 

Case in which the High Court on revisioq 
set aside the oonviotions and Bentenoea passed 
on the accused on the ground that the question 
of the guilt of the aooused was not free from 
doubt. Jotlndra Nath Baral v. Emperor, 17 
Cr. L.J. 460 = 36 Ind. Cas. 140. 

SANDERSON, C.J., and WALMSLEY, J. 

(4) Criminal revision — Proceedings under 
Chap. XII of the Crim. Pro. Coda, revision 
of— High Court's power of revision limited 
to proceedings initiated without jurisdic- 
tion— Magistrate's omission to state in the 
p» eliminary order that he ivas satisfied that 

* a dispute existed , effect of— Crim. Pxo. 
Code , S. 439. 

S- 439 of the Crim. Pro. Code, does not oon- 
fer upon any High Court any power to take any 
proceedings : it only sets out’ the powers of 
revision that the High Court possesses in lases 
which have come before it. 

If au applicant can show to tho Court by 
copies of the proceedings or .perhaps by affida- 
vit, that the Magistrate in question was not 
a first class Magistrate or a Sub-Divisional 
Magistrate exercising jurisdiction, or that there 
was no information that a dispute existed likely 
to cause breach of the peace concerning any 
land or water or boundaries thereof then he will 
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Revision — (Continued), 

have shown prxma facie to the Court that 
the proceedings in question were not proceed- 
ings undor Chap. XII at all, whether or no 
tho Magistrate might have called them so, 
and in that case the Court of the Judioial 
■ Commissioner would have power under S. 435, 
ol. (1) of the Crim. Pro. Code to oall for the 
record and satisfy itself as to the correctness, 
legality or propriety of the order passed and as 
to the regularity of the proceedings. 

There is nothing in S. 435 (3), Crim. Pro. 
Code, to prevent the Court of the Judicial 
Commissioner interfering iu proceedings which 
purported to be proceedings under Chap. XII 
in a case where the Magistrate has initiated the 
proceedings without jurisdiction to do so. 

A mere omission by the Magistrate to set out 
in the preliminary order that he was satisfied 
that a dispute existed does uot affect his 
jurisdiction. Ud&l Bhan Pratab Singh v. 
Ram Samujh. 19 O.C. 136. 

KENDALL and MUHAMMAD, A.J.CS. 

(3) Serious riot-’ Revision— Sentence, reduc- 
tion of* 

In the case of very serious rioting the High 
Court will uot in revision interfere with the 
sentence passed by the lowor Court and reduce 
the same on the ground that certain persons on 
the side of the accused also sustained injuries. 
Noor Mahommed v. Emperor, 17 Cr. L.J. 
300 =* 35 Ind. Cas. 172. 

Lindsay, j. 

(6) Gharge , framing of — Revision by High 
Court. 

The High Court will not interfere in revision 
with an order framing a charge against an 
accused person. Bankaralinga Tevan v. 
Avudal Animal, 17 Cr. L.J. 394-35 Ind. Cas. 
82G 

Skshagiri'Aiyab, j. 

(7) Revision against acquittal— Power of High 

Court — Interference — Want of notice to District 
Magistrate in criminal appeal— Only an irrcgu- 
arity. Yellayan Arobalam v. Solal Serval, 
(1915) M.W.N. 540-16 Cr. L.J. 600 = 30 Ind. 
Cas. 152 = 39 M. 505. See Final Part, 1915, 
Col. 223. • 

(8) Cr\ninal cases— Finding of fact— First 
report— Benefit of doubt. Mohabli alias Mubba 
and Samandi v. The Crown, 188 P.L.R. 1915 
-34 P.W.R. 1915 (Cr.) = 16 Cr. L J. 699 = 30 
Ind. Cas. 747. See Final Part, 1915, Col. 223, 

(9) Plvidonre for the prosecution found tc* be 
wSak and biased — Benefit of doubt — Couviotion 
set aside in revision. See ACQUITTAL, No. 2, 
66 P.L R. 1916. 

(10) •SeeACTl OF 1910 (PRESS), Vfo. 1, (1916)* 
2 M 4 WN. 385. 

(11) Partition proceeding^ submitted to 

Collector for confirmation — Summons issued to 
aooU8ed to appear^ Leforo Collector— Refusal to 
take summons— Penal Code, S. 174. 86e U.P. 

act III op 1901 (Land Revenue), No, l, 14 
A. L.J. 1069. 

(12) Ordtr of aoquittal— Interference in revi- 
sion when justifiable and when not. See CRIM, 
Pro. Code, No. 290, 9 Bur. L.T. 47. 


Revision— [Concluded). 

(13) Revision — Time within which High' 
Oourt must be moved— Praotioe. See CRIMr 
PRO. CODE, No. 324, 20 C.W.N. 1170. 

(14) High Court’s power to call for a finding 
or for additional evidence — Power of High Court 
under Chafer Act. See CRIM. PRO. CODE, 
No. 115, 16 Cr. L.J. 767. 

(15) Review of judgment of High Court- 
Finality of order— Order not'sealed — Revision. 
See Crim. Pro* Code, No. 272, 14 A.L.J. 61. 

(16) See Crim. pro. Code, No. 156, 29 P. 
R. 1916 (Cr.). 

(17) — Sanction granted in respeot of false 
statements made hefore a Revenue Gourt-r-Civ. 
Pro. Codo (Act V of 1908), S. 70— Revisional 
power of High Court. See CRIM. PRO. CODE, 
No. 336, 14 A.L J. 1077. 

(18) Petition under the Charter Act— Death 
of petitioner peuding revision— Abatement of 
proceedings — Legal representative, if can be 
brought on record to prosecute the revision — 
Power of High Court to deal suo motu . See 
Crim. Pro. Code, No. 102, 4 L.W. 440. 

(19) Power of Sessions Judge to review orders 
passed in. Sao CRIM. Pro. CODE, No. 306, 8 
L.B.R. 377. 

(20) Concurrent jurisdiction of Sessions 
Judge and District Magistrate in. See CRIM. ^ 
PRO. CODE, No. 309, 8 L.B.R. 361. 

(21) »3ee CRIM. PRO. CODE, No. 320, 10 S. 

L R. 68. 

(22) See CRiAi. Pro. CODE, No. 155, 17 Cr. 

L.J. 184, “ 

(23) Magistrate’s refusal to examine witnesses 
— Declining jurisdiction — Irregularity. Sec 
Crim. Pro. Code, No. 100, 17 Cr. L.J. 217. 

(24) High Court, interference by. See CRIM. 
PRO. Code, No. 92, 17 Cr. L.J. 266. 

(25) See CRIM. PRO. CODE, No. 340, 17 Cr. 
L.J. 316. 

(26/ Sec CRIM. Pro. CODE, No. 109, 17 Cr. 
L.J. 346. 

(27) See CRIM, PRO CODE, No. 62, 17 Cr. 
L.J. 461, 

(28) See SANCTION TO PROSECUTE, No. 4, 
52 P.W.R. 1916 (Cr.J. 

(29) See SANCTION TO PROSECUTE, No. 2, 
31 P.W.R, 1916 (Cr.). 

(30) Soe Crim. Pro, Code, No. i, 5 L.W. 
165. 

Right of Reply. • , 

(1) Ss. 292, 289, Crim. Pro. Code — Construc- 
tion — Documents .exhibited on behalf of accusld 
during croos-examination of prosecution witnes- 
ses — Prosecution whether has right of reply— 
Test under S. 292. Seo CRIM. PRO. CODE, 
No. 230, 43 C. 426. 

(2) Practice— Right of appellant to reply to 
public proseoutor. Bee CRIM. PRO. CODE, 
No. 293-a, 36 lud. Cas. 835. 

Rljfht of Suit. 

(1) Power of Court to issue certiorari when 
issued— When aot judioial— Duty of Magistrate 
under Press Act, S. 3, ministerial — Exercise of 
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Right of Suit— (Concluded). 

power by ministerial or executive officer in 
excess— Remedy. See ACT I OF 1910 (PRESS), 
No. 3, (1916) 9 M W.N. 497. 

(2) See Crim. Pro. Code, No. 94*6, b L.W, 

165. 

Right M Way. 

Dispute as to — Local enquiry, report on — 
Statements of parties, order on — Jurisdiction. 
See Crim. Pro. CODE, No. JIG, 17 Cl*. L.J. 
478. 

Rioting. ^ 

Stie PenMj Code, Ss. H7, 143. 

(1) See Crim. Pro. Code, No. 939, 17 Cr. 
L.J. 99. 

(2) Charge of— Evidence— Common object, 
mention of. See PENAL Code, No. 99, 10 
Cr. L.J. 809. 

(3) Serious- riot — Revision — Sentence, 
reduction of. See REVISION, No. 5, 17 Cr. L. 
J. 300. 

Road. 

(1) No right to d:g up, or drain. Hoo IT.P. 
Act I of 1900 (Municipalities), No. 3, 17 
Cr. L.J. 404. 

Rule 28 and No. 437, 3rd October 1904, r. 1. 

See ACT VII OF 1378 (FOREST). Hp- J , 51 
P.W.R. 1916. 

8ale. 

Attachment and, nf property o! in aWgifd- 
ing offender— Application for return of property 
or its Bale-proceeds made after two > cars barred 
—Remedy if attachment, <feo., illegal. S?e 
Crim. Pro. Code, No. 17, 40 P.W.R. 19IG 
(Or.). 

Sanction to Prosecute 

Bee CRIM. Pro. CODE, Ss. 195, 197, 470. 

(1) Sanction after complaint was brought, not 

good. • 

Held, that a sanction to prosecute obtained 
after bringing a complaint for any of the 
offences speoifiod in 6. 195, Crim. Pro. Code, 
1898, is bad iu law, consequently a conviotiou 
based upon suoh a complaint is illegal aud 
is liable to be set aside evon in revision. Raja 
Ram Y. The Crown, 33 P.W.R. 1916 (Cr.) = 17 
Cr. L.J. 405 *» 36 lad. Caa. 9C5. 

Broadway, j. 

(2) Application for sanction to prosecute can- 
not be dismissed *w default— Revision — 

* 3s. 196 and 439, Crim. Pro. Code {Act V 

0 / 1898). 

Held , that an application under S. 195, 
Crim. Pro. Code (Act V of 1899), for oanotiou 
to' proseouto for any of tho offences specified 
therein should either be granted or refused 
on tho merits but cannot bo dismissed iu dofuiUfc’ 
if the applicant is absent on any of (lie dates 
fixed for its hearing. Dhanpat v. Kesho Ram, 
34 P.W.R. 1916 (Cr,) = 17 Cr. L.J. 417*35 
Ind. Cas. 977. 

Soott- Smith, .j. 

Reference 61 P.W.R. 1914*4 P.R. 1915, 


Sanction to Prosecute— (Continued). 

(3) Crim. Pro . Code , 8. 196— Order by 
Collector euo motu for prosecution of person 
complaining against his subordinate . 

It is not essential to tho vitality of a sanction 
that it should be addressed to a particular 
complainant, for the sanction only removes the 
bar put up by B. 195 on the jurisdiction of the 
Court. But sanction implies, the existence of a 
person who dosirea to prosecute, and it iB not 
desirable that the sanction should he an 
abstract thing which may float about the 
world like bit of thistle r^own until it oomes 
into contact with some possible prosecutor. 

A sanction is not a direction to prosecute. 
L haves the private prosecutor to exercise his 
unfettered discretion as to whether he will 
proceed or rot. 

When iho Collector oadera a prosecution he 
puts himself in the position of a prosecutor, 
and, i.., by that very fact, disqualified from per- 
forming the judicial or quasi- judicial function 
of* deciding wbether to grant a sanction or not. 

Whore, on a complainr, being made to the 
Olteeior of a District against one of his 
subordinates, the Collector, suo motu , passed 
an order for the prosecution of ihe applicant 
under S. 182, Indian Penal Code : Held that 
the order was merely au executive order and 
not a sanction. 

Where the Collector anted suo motu and 
without notice to the complaiuant, it would he 
merely an executive order. Ab such, it is a 
mere brutum ful m-nand has not tho effect of a 
sanction. Dodumal v. Tho Crown, fO 8.L.R, 
65 — 17 Cr. L.J. 305 = 35 Ind. Cas. 481. 

Pratt, j.u. aud Crouch, a.j.c. 

(1) Crim. Pro. Code , Ss. 109, 195, 439— 

Sanction— False statement before a Judicial 
Officer of one District making inquiry into 
the sufficiency of security under S. 109, 
Crim. Pro. Code, taken by a Magistrate of 
another District — S. 193 of Penal Code. 

Held, that a Magistrate of one District has 
no jurisdiction to make an inquiry into tho 
sufficiency of security taken uuder S. 109, 
Crim. Fro. Code, 1898. from, a vagrant by a 
Magistrate of another District even if tho latter 
authorizes the former to do 60 , as a Magistrate 
of District has no power to delegate his powers 
to a Magistrate of another District, consequent- 
ly no perrou making a false statement in that 
inguiry can be prosecuted for perjury under 
S. 195, Crim. Pro, Code, In such a case the 
sanction granted by the inquiring Judicial 
Officer to prosecute the person under 8. 193, 
Indian Penal Code, for, intentionally paaking 
a false statement before him *is illegal an£ is 
liable to bo set aside even on revision(a). K’auda 
Bakhsh v. The Grown, 52 F-W.R. 1916 (Cr.). 
Siiah Din, J. 

References'. — (a) 18 P.R. • 1906*19 P.W.R. 
1906; 77 P.W.R. 1914=* 6 P.R. 1914 (Cr.), F. 

(4-a) Crim. Pro. Code. S. 195— Proper Court 
to apply to for sanction — Notice — Order 
granting sanction. • 

Ordinarily an application for sanction to pro- 
secute for giving falso ovidouoe should^ be made 


16 Or. 
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Sanction to Proseoute— (Continued), 

to the Court in which the alleged false evidence 
was given. When application is made to 
another Court it is incumbent on such Court to 
send notice to the opposite side to show cause. 

An order granting sanotion to proseoute 
should show the reasons why sanction was 
granted. Nga Aung Gyl v. King Emperor, 9 
Bur. L.T. 202. 

ORMOND, J. 

(4-b) Crim. Pro . Code (Act V of 1898), S. 195 
— Indian Penal Cede (Act XLV of I860), 
S. 193. 

An order granting sanction to proseoute for 
giving false ovideuce ought to specify the state- 
ment alleged to bo false. 

It is no oflenco to make a false statement to 
the Police. Nga Po Yin Y. King-Emperor, 9 
Bur. L.T. 203. 

Ormond, j. 

(4-c) Crim. Pro . Code (1898), Ss. 196, 476— 
Sanction to prosecute— Order granting, or 
refusing sanction by lower Court— Appeal— 
Po7oer of superior Court to convert proceed- 
ings into one undtr S. 476— Jurisdiction. 

Whon a o:isa of perjury or forgery is brought 
to the notice of the District Court under 8. 195, 
Crim. Pro. Code, that Court has power to con- 
vert proceedings to obtain or to revoke sanction 
refused or granted in a lower Court under 
S. 195, into proceedings under 8. 476, Crim. 
Pro. Code. Arablca Prasad y. King-Emperor, 
1 Pat. L,J . 607. 

IfOE, J. 

(8) Sanotion when necessary— Irregularity, 
when not curable. Bee ACT XI OF 1878 
(ARMS), No. 4, 8 L.B.R. 452. 

(6) Abetment of forgery— Sanction of Civil 
Court to prosecute— Document produoed by 
party in Civil Court— Prosecution without 
sanotion whether legal. See CRIM. PRO. CODE, 
No. 152, 14 A.LJ. 74. 

(7) Criminal breach of trust committed by 
Chairman of Union Panchayat — Banction for 
prosecution whether necessary— Authority to 
give sanction. EJeeCRIM. PRO. CODE, No. 162, 
(1916) M.W.N. 384. 

(8) CIVil Court taking aotion under 8. 476, 
Crim. Pro. Code— Interference of High Court in 
revision under 8. 439, Crim. Pro. Code- 
Legality— High Court's interference under 
8. 115, Civ. Pro. Code, when justifiable— Sanc- 
tion to prosecute — Whether notice necessary, 
BeeCRIM. PRO. CODE, No. 351, U.B.R. (1915), 
3rd Qr., p. 83. 

(9) <GranLiug sanction to prosecute witness 
before* the close of trial— Impropriety— No 
grdund for quashing proceedings. See CRIM, 
PRO. CODE, No. 337, 9 8 L.lt. 176. 

(10) Jurisdiction of District Court to grant 
sanction as an appellate Court. 3e6 CRIM. 
PRO/ CODE, No. 150, 67 P.L.R. 1916. 

(11) False statements made by witness before 
committing Magistrate in tho mofussil— High 
Court's power to direct prosecution for perjury 
—Case sent to nearest First Class Magistrate, 
Bee CRIM. Pro. COPEi No. 347, 43 o. 542, 


Sanction to Prosecute— (Concluded). 

(12) False information to the Police-Legality 
of sanction. See CRIM. PRO. CODE, No, 8, 24 
C.L.J. 134. 

(13) Ordor of Small Cause Oourt refusing 
sanotion— Appeal to District Judge— Maintain- 
ability — Position and powers of District Judge. 
See Crim, Pro. Code, No. 158, 1 Pat. L. J. 
206. 

. (14) See Crim. Pro. CODE, No. 338, 29 
P.R. 1916 (Cr.). 

(13) Judicial proceedings — * Court ’—Person 
giving false evidenoe in such inquiry — Compe- 
tency of Magistrate to grant. See GRIM. PRO. 
CODE, No. 2, 34 P.R. 1916 (Cr.). 

(16) Court abolished but re-eBtabliehed with 
curtailed territorial limits — Jurisdiction — 
Sanotion for prosecution for offence committed 
before abolition. See CRIM. PRO. CODE, 
No. 147, 16 Cr.L J. 787. 

(17) Procedure. See CRIM. PRO. CODE, 
No. 145, 17 Cr.L J. 29. 

(18) Contradictory statements— Opportunity 
to explain to bo given. See CRIM. PRO. CODE, 
No. 159, 17 Cr.L.J. 93. 

(19) Statement made by a person in the 
course of proceedings under 8. 476 of the Crim. 
Pro. Code— No right to oross-examine the wit- 
ness — Statement cannot go into evidenoe at the 
trial if # the witness is not forthooming. See 
Evidence act, No. 20, 18 Bom. L.R. 204. 

(20) Soq.Letters Patent, N.W.P.,No. l, 
17 Cr. L. J. f37. 

* /21) Order by a Magistrate under S. 476, 
Crim. Pro. Code— His successor in office refer- 
ring the matter to a Subordinate Magistrate- 
Conviction after reoeipt of report by latter 
officer— Irregularity — Curable defect — 8. 637, 
Crim. Pro, Code. See CRIM. PRO* CODE, 
No. 351a, 1 Pat, L J. 553. 

(22) Sanation by District Magistrate after 
withdrawal of prosecution. See CRIM. PRO. 
CODE, No. 264 a, 36 Ind. Cas. 842. 

Scheduled Districts Act. 

See ACT XIV OF 1874. 

Search Warrant. 

See Crjm‘ Pro. CODE, 8. 96. 

(1) When illegal. See CRIM. PRO, CODE, 
No. 25, 12 P.W.R. 1916 (Cr.), 

(2) Searoh warrant— Inquiry prior to issue 
thereof under S..100, Crim. Pro. Code— Nature 
of proceedings — Judicial proceeding. Bee 
Crim. Pro. Code, No. 2, 34 P.R. 1916 (Or.). 

(8) 8ee CRIM. PRO. CODE, No. 24, 17 Or. 
L.J. 543. 

Security. 

See ACT I OF 1910 (PRESS), No. 3, (1916) 

2 M.W.N. 497. 

. 

Security for Good Behaviour. 

See Crim. Pro. Codb, Be. 107—110, US, 
111, 131, 133. 

See SURETY. 

(1) Evidenoe. See OBIM. PRO. CODB, 
Ho 61, 17 Or, L.J. 181. 
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Beoarlty Proceeding!. 

(l) See Revision, No. 4, 19 O.d. 136. 

(3) Sureties, fitneBB of, in bed livelihood 
0 &B 6 B. See SURETY, No. 2, 17 Or. L.J, 95. 

(8) Immoveable properties, if to be oonsider* 
ed in deoiding fitness of surety. Soe SURETY, 
No. 1, 17 Cr. L.J. 97. 

Sentence. 

See Appeal. 

Bee Crim. Pro. CODE, Ss. 35, 123, 397, 42*3. 
See Previous Conviction. 

See Revision. 

(1) Enhancement of sentence— In lieu of one 
week's imprisonment , Its. 50 fine or in 
default one week's rigorous imprisonment 
amounts to— Where particularly accused 
had already suffered 4 days' imprisonment 
—Ss. 423 and 439 of Crim. Pro. Code. 

Held , that Rs. 50 (fifty) fine or in default one 
week’s rigorous imprisonment altored by the 
appellate Court instead of one week’s rigorous 
imprisonment only, amounts to enhancement 
of sentence, particularly where the accused has 
already undergone several days' imprisonment. 
Mam Chand v. The Crown, 5 P.W.R. 1916 
(Or.) = 17 Cr. L.J. 212 = 34 Ind. Cas. 324. 
RATTIGAN, J. 

(2) Perverse finding— Misconduct in proce- 
dure— Heavy .sentence— Penal Code ( Act 
XLV of 1860), Ss. 147, 152. 

Case in which it was held that* there was 
a lamentable misoarriage of justice and very 
heavy sentences passed as the result of a secies 
of judioial blunders. 

Savage sentences are sometimes passed as the 
combined result of erroneous view of the law, 
unjuatifiablo and sometimes perverse findings 
of fact, and misoonduot in procedure. Badri 
Praasd v. Emperor, 17 Cr. L.J. 343 = 35 Ind. 
Cas. 619. 

Walbh, j. 

(8) Heavy, reduction of. See ACT XI OF 
1878 (ARMS), No. 5, 17 Cr.L J. 80. 

(4) Playing with cards for insignificant 
stakes. Bee BOM. ACT IV OF 1367 (PRE- 
VENTION OF GAMBLING^ No. 3, 18 Bom. L. 
R. 940. 

(5) To be awarded in exoise oas5s. See PUN. 
ACT I of 1914 (EXCISE), No. 1, 63 P.L.R. 
1916. 

(C) Appeal — Right of — Joint trial — Non- 
appealable, against somo aooused and appealable 
sentence againBt •cue — Appeal at instance of 
formor — Maintainability. Soe CRIM. PRO. 
CODE, No. 288, 31 M.L J. 837. 

(7) Different trials— Concurrent sentences — 
Legality. See CRIM. PRO. CODE, No. 13, 24 
O.L.J. 54. 

(8) Several sentences of different kinds— 

Applicability of 8. 35, Crim. Pro. Code— 
Sentences how to run — Sentence when defective 
Id form. Soe CRIM. PRO. CODE, No. 11, 23 
O.L.J. 696. • 

( 9 ) 'Concurrent sentences' — Of imprison- 
ment, what is implied in. See Crim. Pro. 
CODE, No. 277, 17 Cr. L J. 480. 

(10) Parsed by trial Court under S. 457, 
Indian Penal Code— Sessions Judge altering jbhe 


Sentenoe— (Concluded). 

oonviotion under S. 411— Whether suoh altera- 
tion makes the trial by trying Magistrate 
illegal. See JOINT TRIAL, No. 2, 49 P.W.R, 
1916 (Cr.). 

(11) One aot constituting two offonoee— Con- 
viotion for both offences, and separate punish- 
ment, legality of. See PENAL CODE. No. 6, 
1 Pat. L.J. 373. 

(12) Provocation— Reduction of. See PENAL 
CODE, No. 103, 35 P.R. 1916 (Cr,). 

(13) Enfranchisement of sentence. See 
PENAL CODE, No. 32, 31 P,R. 1916 (Cr.). 

(14) Murder — Provocation grave not sudden. 
Boo Tknal CODE, No. 99, 17 Cr. L.J. 190. 

(13) Private defence, limits of the right of — 
Absenoo of warning, effeofc of. See PENAL 
CODE, No. 97, 17 Cr. L.J. 335. 

(16J Aooused convicted under several provi- 
sions of the Penal Code— Sentenoe how to be 
awarded. See PENAL CODE, No. 4, 14 A. L.J. 
738. 

(17) Offence by a man of 65 years — Age how 
far to be taken into account in passing sentenoe. 
See PENAL CODE, No. 70, (1916) M.W.N. 1. 

(18) Wrongful confinement — Execution of 
deorec— Arrest of judgment-debtor — Protection 
while returning from Court— Stay en route— 
Liability of bailiff to punishment. See PENAL 
CODE, No. 123, 121 P.L.R. 1916. 

(19) See PENAL CODE, No. 31, 107 P.L.R. 
1916. 

(20) Serious riot— Revision— Reduction of. 

Boo REVISION, No. 5, 17 Cr.L.J. 300- . 

• 

Separate Punishment. 

One act constituting two offences — Conviction 
for both offences, and, legality of. See PENAL 
CODE, No. 6, 1 Pat, L.J. 373. 

Separate Sentences. 

(1) See Penal Code, No. 32, 31 P.R. 1916 
(Cr.). 

Servant. 

(1) Manager or agent, if has sufficient posses- 
sion — Nature of possession of— Order under 
S. 145, Crim. Pro. Code, if cai^be made against 
sorvauts of landlord. Sec CRIM. PRO. CODE, 
No. 94-a, 5 L.W. 118. 

Sessions Case, 

Committal for offences under Ss. 457 and 75, 
I. P.C.— Charge under 8, 75, omission of, by 
Setfcions Court— Conviction under Ss. 457 and 
611, l.P.O. — Previous convictions admitted By 
prisoner — Legality of sentence — Interference in 
appeal. See CRIM. PRO. CODE, No. 225, 3 
L.W. 403. * • 

Sessions Judge. •* 

See Magistrate, Jurisdiction of. 

(1) Power of, to call for proceedings before an 
inferior* Court — Discretion of — Interference in 
revision. Bee CRIM. PRO. CODE, No. 1€8, 14 
A. L.J. 146. 

(2) Charge, amendment of, by, arter expres- 
sion of opinion by assessors, whether *legal. 
See CRIM. TrO. COD$2, No. 184, 60 P.W.R, 
1916 (Or.), 
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Sessions Judge— [Concluded). 

(3) Reference to High Court— District Magis- 
trate-Decision by. Seo CRIM. PRO. CODE. 
No. 319, 18 Bom. L R. 790- 

(4) Revision, concurrent jurisdiction of, and 
District Magistrate in. S^o CRIM. Pro, CODE, 
No. 309, 8 L.B.R. 301. 

(5) Revision, power of, to review orders parrel 
in. See CRIM. PRO. CODE, No. 300, 8 L.1I. 
R. 377. 

(6) Sentence passed by trial Court under 
S 457, Indian Penal Code, altering the convio 
tion under K. 4 1 l--Wheihcr &ueh alteration 
makes tbo trial by trying Magistrate illegal. 
Seo JOINT TRIAL, No. 9, 49 P.W.R. 19 1G 
<Cr.). 

(71 District Magistrate, inferiority of, to, for 
purposes ot revision. See REVISION, No. 2; 19 
O.C. 108. 

« 

Setting aside Conviction. 

(1) Under Penal Code, S. 395. See PENAL 
CODE, No. 32, 31 P.R. 1916 (Or ). 

Shanars. 

Are not a “ servile ca*>lc ** but one on the 
members of which it is improper to inflict so 
degrading a punishment ,i«* confinement in 
stocks. See Mad. Reg. IX of ISIMZilv 
Magistrate), No. i. 17 C.-.L J. i. 

Small Cause Court. 

Ordor of Small Cause Court refusing sanction 
to prosecute— Appeal to District J udge — M iin- 
tainabiflty— Position and powers of 1». i net 
Judge. See CRIM PRO. CODE, No. 153, 
1 Pat. L J. 906. 

8tamp Act (1869). 

(1) S. 62 (6), and Sch I, 4W. 85- Armldus- 
tak, whether it requires stamp — Conviction 
under 8. 69 (6), if maintainable -- Schedule 
of Stamp Act, if exhaustive. 

The schedule attached to the Stamp Act 
must be treated as exhaustive. 

An agreement for a Jca.-e, whereby no rent is 
reserved and no premium pud or nmoiy 
advanced, is not included in the schedule and 
does not requiro a stamp. 

Held, ch a construction of amnlausl^k which 
was for a term of seven years but wherein no 
rent was fixed, that the document did not 
require etamp, and so the conviction of the 
executant ot the document under S 62 (5) of 
th? Stamp Act was <ct aside. Museamiriat 
Bunder Kucr v. King-Emperor, 20 C.W.N. 923 
-lPat. LJ. 36(3 — 17 Cr.L.J. 495-30 Ind. 
. Cfta. 17$. 

.ROE and J aval a Prasad, j.t. 

(2f S. 64, cZ. (c) — “ Any other act, ” meaning 
of — Document insufficiently stamped - Pro- 
secution under the section, if maintainable. 

The words “any other Act” in cl.* (9 of 
S. 64 oh the Indian Stamp Aot, mean an act of 
a like nature to those which are specified in 
ols. (a) and ^5) ; arid thus *bo mere fact that a 
person-outs a stamp m a document, whi h he 
knows not of proper value would not bring tho 
case within cl. fc) o l the soction (a), Chhak 


Stamp Act (1899)— (Concluded). 

Mai V. King Emperor, 24 O.L.J. 441-210. 
W.N. 248 = 17 Cr.L.J, 166 = 36 Ind. Gas. 146. 

SANDERSON, O.J., and RICHARDSON, J. 

< Deference : — : 23 M. 155, 72. 

(3) Ss. G5, <70— Offence under 8 . 65 — Prosecu- 
tion without Collector's sanction under 8 . 70 — 
Illegality. Crown v. Ramjllal, 21 P.R. 1915 
(Or.) =38 P.W.R. 19 1 5 (Or.)=l6 Cr.L.J. 787- 
31 Ind.C.ia. 613. See Final Part, 1915, Col. 928. 

St. 3 & 4 Will. IY, c. 89 (Government of 
India Act, 1833). 

S. 43. Sue Act I of'IOio (Press), No. I, 
(J9iGj 2 M. W.N. 385, 

St. 24 & 29 Yict., c. 67 (Indian Councils Act, 

1861). 

Ss. 22, 23. See ACT I OP 1915 (EMERGENCY 
Legislation continuance), No. i, 20 C. 
W.N. 1327. 

St. 24 & 25 Ylct., c. 104 (Charter Act). 

(1) Powers of High Court under— How to bo 
construed. See GRIM. PRO. CODE, No. 1 15. 

16 l.’ L.J 767 

(2) S. 15. Sec CRIM. PRO. Code, No. 102, 
4 L.W no. 

St. 9 & P Geo. Y, c 61 (Government of India 
Act, 1915). 

(1/ High 'Court— Powers of superintendence 
— Jntirfcrencr with order passed under S. 145, 
CnKi. Pro Code. Seo HIGH COURT, JURIS- 
DICTION OF. No. 1, l P.it. L.J. 3iG (8.B.). 

(2) S. 107. Sea CRIM. PRO. CODE, No. 109, 

17 U. L.J. Jld. 

(3) Government of India. See CRIM. PRO. 
CODE, No. 91-5, 5 L.W. 165- 

Stay of Criminal Proceedings. 

(1) Stay of criminal proceeding— Institution 
of civil suit after criminal prosecution — 
Inccmpetency of Sessiws Judge to stay 
criminal proceedings — Opinion of Civil 
Court )iCt binding cn Criminal Court — 
lie vision— S. 489 rf Act V ot 1898. 

Held, th it ii Sessions Judge has no power at 
all to sLay criminal proceedings pending before 
a Magistrate subordinate to him. 

Held, a ho, that tho decision of a Civil Court, 
especially of a Small Cause Court, can havo no 
influence on the proceedings in a Criminal 
Court. ** 

Held, further that criminal proceedings arc 
not to bo stayed where a civil suit in connec- 
tion therewith has been instituted long after 
tbo prosecution w<>a started. Tirath Ram v. 
Arura Mai, 9 PAV.R. 1916 (Cr ) 
LE-ROSSJGNOL, j. 

• # (2) Staying cnmxnal proceedings — Charge 
under Ss 406 and 420, Penal Code — 
c < Several persons claiming the property — 
Civil suit brought by the accused after the 
charge was framed against him that the 
property belonged to him—Ss. 344 and 439 
— Crim Pro, Code ‘-Where proceedings are 
to be stayed , 
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Stay of Criminal Proceeding*— {Concluded). 

Held , that, to avoid a regrettable oonfliot of 
deoisions between the Civil and Criminal Courts 
the oriminal proceedings in a oase under Ss 406 
and 420, Penal Code, should be stayed where 
several persons have turned up to olaim the 
property i the subjeot of the obarge, and the 
aooused haB brought a civil suit to deolare that 
the property belongs to him without unneces- 
sary delay. 

In this oaso the oivil suit was brought on 4th 
October after the oharge was framed against 
the aooused on 3rd October, and the accused’s 
excuse was that the Civil Courts wore closed 
during September. 

Held, also, that it is not advisable to stay 
oriminal proceedings as a matter of course, but 
eaoh oase should be duly dealt with according 
to its own particular circumstances. Nur Din 
Y. The Crown, 8 P.W.R. 1916 (Or ) = 17 Cr. L. 
J. 205 = 34 Ind. Cas. 317. 

CHRVI8, .7. 

(3) Stay of proceedings in a criminal case — 
Practice— Point of issue to be appropriately 
decided by Civil Court— Decision of a Civil 
Court affecting a. criminal case— Power of 
Court under S. 344 of Orim. Pro. Cede — 
Revision— S. 439 of the same Code . 

Held, that the parties should not be encour- 
aged to resort to tbc Criminal Courts in cases 
in whiah the point at issue between them is one 
which can more appropriately bo decided by a 
Civil Court {a). • 

Held, also, that a Court of Justice has inher- 
ent jurisdiction tp stay proceedings in a caso 
pending before it, and S. 344, Crim. Pro. Code, 
empowers a Criminal Court to adjourn an 
inquiry cr trial for any reasonable cause. 

Held , further, that, although a decision of a 
Civil Court is not technically binding upon a 
Criminal Court, ]but it is in favour of an accused, 
it creates such a doubt in his guilt that it would 
almost become impo.^iblo for tho lattor Court 
not to give him its benefit. Pars Ram v. 
Jalal Din, 4 P.W.R. 1916 (Cr.)=32 Ind. Cas 
135 = 17 Cr. L.J. 7. 

Shadi lad, j. 

References (a) 33 P.h*. 1910 (Cr.) =50 P.W. 
R. 1910 (Cr.) = 8 Ind. Cas. 1161^12 Cr. L J. 
60, F, 

(4) Criminal proceedings , stay of, pending 
disposal of civil proceedings. Mahomed Ibra- 
him Ravuthar y. Kattayan, )G Cr.L J. 637 = 
30 Ind. Cas. 461. Ste Final Part, 1915, 
qol. 228. 

(5) By Sessions Judge— Propriety. See CRIM. 
PRO. CODR, No. 25, 12 P.W.R. 1916 (Cr.). 

Stocks. 

(1) Punishment of putting in— Test for deter- 
mining whether it is degrading to ioilirt the 
punishment — Shandrs. See Mad. HkG. IJC 
of 1816 (Zila Magistrate), No. 1 , 17 Cr. 
L.J. 4. 

Stolen Property. 

(1) Reoovery of — Oonduot — Evidence, See 
Evidence ACT, No. 2, U.B.R. 1916, 2nd Qr„ 

P. 114. 


Stolen Property— (Concluded), 

(9) Possession of — House-breaking — Pre- 
sumption. See Evidence Act, No. 25, 17 
Cr. L J. 32. 

Subordinate Magistrate. 

Power of District Magistrate to aommit 
accused for trial on evidence recorded by — . 
See CRIM. PRO. CODK, No. 8, 12 N.L.R. 146. 

Subordination of Courts. 

(1) Single Judge of High Court, position of, 

A single Judge of the High Court sitting 
alono cannot be said to be aa authority subordi- 
nate to any other Bt nch of tbc High Court. A 
Judge sitting to trannaot work properly allotted 
to him is the High Court itself just as any other 
Bench. Ramjas v. Mahadeo Pershad, 17 Cr. 
L.J. 537 = 36 Ind. Cas. 586. 

Richards, c j., and banerji, . 1 . 

Succession Certificate. 

Application for — Allegations false-— Enquiry 
under 8. 476, Crim. Pro. Code — Order for pro- 
secution under 89. 193, 209, I.P.C. — Appeal 
pending in High Court— Stay of oriminal 
proceedings. See PENAL CODE, No. 62, 20 C. 
W.N. 1116. 

Suicide. 

Appearance of accused— Surety for appoar- 
ance— Failure to appear— by accused —Forfeit- 
ure of surety- bond. See CRIM. PRO. CODE, 
No. 367, 18 Bom. L.R. 683. 

» 

Summons. 

Partition proceedings submitted to Collector 
for confirmation— Issued to accused to appear 
before Collector — Refusal to take summons — 
Penal Code, 8. 174— Revision. See U. P. ACT 
III of 1901 (Land Revenue), No. i, 14 a.L. 
J. 1069. 

Surety. 

See CRIM. PRO. CODE, 8s. 106 to 110, 112, 
114, 121, 614. 

(1) Surety, fitness of— Immoveable properties , 
if to be considertd . % 

The sufficiency of a surety should, be consi- 
dered from a general view of his stability and 
tho property which ho holds. 

Tho sufficiency of surety is not to be regarded 
Bimply from the point of viow of the moveable 
property which he posses 60 s. It is obvious that 
a man may possess Rs. 1,000 to-day when he 
passes a bond and get rid of it to-morrow when 
the bond is passed and have no property against 
whiob the Court can proceed* On the other 
hand, if he hAS immoveable property,' though 
that cannot bo attaohed under S. 514, Cfim. 
Pro. Code, it is nevertheless a much better 
safeguard. A man can always raise money on 
bis imtnoveable property if*it is not oncum- 
bered ; and he would probably prefer .to do 
that than go to jail in the event of his bond 
being forfeited. Per Chitly, J, *Nasuruddl 
Karlkar v. Emperor, 17 Cr. L.J. 97 = 30 Ind. 
Cas. 833. 

CHITTY and WAEMSLEY, JJ. 
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8 a re ty — ( Concluded ) . 

(2) Sureties t fitness of— in bad livelihood 
cases . 

Ia a bad livelihood case, whoro throe sureties 
were required, it is not necessary that each one 
of the throe should live in the immediate neigh* 
bourhood of tho aocused. RomeBh Chandra 
Dutta Chowdhury v. Emperor, 17 Cr. L.J. 95 
= 32 Ind. Cas. 687. 

SHARFUDDIN And TEUNON, JJ. 

(3) Appearance of accused— for appearance — 
Failure to appear — Suicide by accused — Forfeit- 
ure of surety bond. See CK1M. PRO. CODE, 
No. 367, 18 Bom. L.R. 683 

(4) Surety’s immoveable properties, to be 
taken into consideration in deciding as to their 
fitness. Bee GRIM. PRO. CODE, No. 44, 17 
Cr. L J. 91. 

Survey. • 

Surveyor — Placing boundary marks and 
measuring lands— No authority to, the lauds 
— Act done iu good faith — Obstruction to 
surveyor — Offence committed. See PENAL 
CODE, No. 48, 31 M.L.J. 305. 

Survey and Boundaries Act (HadraB). 

See MAD. ACT IV OF 1897. 

Temple. 

(1) Hindu — Whether a public place— Gaming 
— Meaning. 8 lo Mad. ACT III OF lb89 
(TOWNS NUISANCES), No. I, 31 M.L.J. 285. 

(2) Dispute us to possession and management 
— Whether d dispute as to ‘ use of land ' within 
S. 145 or 147, Crim. Pro. Code. See CRIM. 
Pro. CODE, No. 106, 17 Cr. L.J. 235. 

Tenancy Act (Bengal). 

See BEN. ACT VIII OF 1885. ' 

Thatch hut. 

(1) Whether a building. Bee PENAL CODE, 
No. 195, 17 Cr. L.J. 536. 

Theft. 

See PENAL CODE, Ss. 378 to 381. 

(1) House- breaking with intent to commit — 
Completion of the offence — Causing grievous 
hurt by stabbing, 4 thereafter— OPonce commit- 
ted. See* PENAL CODE, No. 206, 27 P.R. 
1916 (Cr.). 

(2) Joinder of charges — Offences of Fame kind 

— Two acts of, in same night — Legality of 
single trial for both offences. Sec CRIM. PRO. 
CODE, No. 196 a, 36 Ind, Cas. b73. * 

Thief. 

(1) In custody of chowkidar — Rescue — No 
ofiencet See PENAL CODE, No. 78, *17 Cr. L.J. 

164v ' 

• 

Thumb Impressions. » 

See Evidence. 

(1) Examination of accused— of accused and 
opiniop of experts on such impressions inadmis- 
sible— Evidence Act (I of 1872), S. 73. * See 
Crim. Pnq. Code, No. 340, 17 Cr. L.J. 316. 

Tolls. « 

Right to oollaot. hoc* CRIM- PRO. CODE, 
No. 107,< 24 O.Lj. 437. 


Town AreaB Aot (U.P.) 

See U.P. ACT II OF 1914. 

Towns Nuisances Aot (Madras). 

See Mad. Act 111 of 1889. 

TradeM&rk, 

See PENAL CODE, B. 478. 

(1) Trade mark, infringement of—Merchan • 
diss Marks Act (IV of 1889), 8. 16— Limita* 
tion— Acquiescence* 

Tbero is nothing in 8. 15 of the Merchandise 
Marks Aot, 1889. to prevent proseoution, pro- 
vided that tho infringement alleged againBt the 
aooused was in point of time within the period 
limited in the section. 

The owner of a trade mark cannot Etand by 
for several years while his trade mark is being 
infringed continuously and then bring a crimi- 
nal complaint in respeot of some recent instanoe 
in which there has been an infringement. 
Abdul Majid v. Emperor, 17 Cr. L.J. 488 = 36 
Ind. Cas. 168. 

TWOMRY, J. 

References : — 10 Ind. Cas. 787*4 Bur. L.T. 
83 = 12 Cr. L.J. 246, F. 

(2) Sgo Crim. Pro. Code, No. 24, 17 Cr, L. 
J. 543. 

(3) Importer using a distinctive mark has 
property in mark. See PENAL CODE, No. 217, 
14 A.L.'J. 1080. 

Transfer of Criminal OaBes. 

See Crim. Pro. Code, 8. 628. 

Sfee Magistrate, Jurisdiction of. * 

(1) Transfer , grounds for — Expression of 
opinion by Judge in counter case— Judge's 
competence to try subsequent case — Princi- 
ples that influence the Court in granting or 
refusing application for transfer . 

The basis of all applications for trannfor of 
criminal cases must be that the accused must 
have a reasonable apprehension that he will not 
receive a fair trial (a). • 

The aooused has no reasonable ground for 
apprehension that ho will not have a fair trial, 
merely because the Judge in a former proceed- 
ing, arising out of a counter case to the one now 
coming before him, as expressed oortain views 
upon tho evidence in the former ease as to 
which of the two versions iB correot. 

Judges are presumed to bo upright men who 
will approach each case from the point of view 
of that case alone, and not permit their minds 
to be aficoted in any wiy by anything that has 
gone before that case. t 

Judges are not believed to be so easily 
prejudiced, because one incidental part of the 
case before them has been deoided in a previous 
case ; they will shut their eyes entirely to any- 
thing that may be alleged in favour of the 
accused in a subsequent trial. 

( Held that a Judge is not iuoompetent to try 
a oase of rioting merely because be has tried 
and* decided a counter-case and expressed an 
opinion. Amrit Moodal Y. King-Emperor, 1 
Pat. L.J. 399. 

SHARFUDDIN and ROE, JJ. 

References :—(a) 1 O.W.N. 426 ; 36 0. 904 ; 
33 \ 683, F. 
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Transfer of Criminal Oai es— (Concluded). 

(3) Gas® under S. 110. Grim. Pro. Code— 
Jurisdiction to transfer under S. 526. See 
Grim. Pro. Code, No. 66, 78 P.L.R. 1916. 

(3) See GRIM. PRO. CODE, No. 206, 24 CL. 

J. 444, 

Trespass. 

See Criminal Trespass. 

See House trespass. 

Bee PENAL CODE, 8s. 441, 460. 

(1) Murder— Death caused in lurking house. 
Bee Grim. Pro. Code, No. 184, 50 P.W.R. 
1916 (Or.). 

(2) Griminal — Possession must be aotual not 
juridical— Crim. Pro. Code, S. 345. See PENAL 
CODE, No. 192, 8 L.B.R, 425. 

Trial. 

See JOINT-TRIAL. 

See RE TRIAL. 

Criminal trial— Duty to produce before the 
Magistrate all persons said to have witness- 
ed the offence tried. 

All persons said to have witnessed the offenoe 
tried should be produced before the Magistrate, 
though it is not necessary for a Public Prose- 
cutor to tender in the Session Court any wit- 
ness whom ho may have reason to believe will 
give false evideuco. Kalmi v. The Crown, 12 
P.R. 1916 (Cr.)-39 P.W.R. 1916 (Cr.f»17 Cr. 
L.J. 267 — 34 Ind. Cas. 987. 

CHE VIS atfd SCOTT- SMITH, JJ. 

Reference :-19 O.W.N. 28, R. 9 # 

Ultra VlreB. 

(1) See ACT VII OP 1878 iFOREST), No. 2, 
10 S.Ii.R. 9. 

(2) Ordinances 3 and 5 of 1914— Power of 
Governor- General in Oounoil to pass Act em- 
bodying provisions of ordinances — Ordinance 
3 of 1914—8. 11, effect of. See ACT I OF 1916 
(EMERGENCY LEGISLATION CONTINUANCE), 
No. 1, 20C.W.N. 1327. 

(3) See Crim. Pro. Code, No. 85, 22 P.R. 
1916 (Cr.). 

(8) Delegation of power to Looal Government 
— Notification of Looal Government not. See 
ORDINANCE III OP 1914 (FOREIGNERS), No. 
3. 17 Cr. L.J. 67, 

Union Chairman. 

Obstruction to publio thoroughfare— 
removing obstrqption, *use of insulting and 
abusive language by— Offence, if committed 1 as 
&uoh publio servant '—Sanction, if necessary. 
Bee CRIM. PRO. CODE, No. 163. 4 L.W. 556 

Union Panohayat. 

Ghairman of — Criminal breach of trust oom 
mitted by him— Ghairman whether a 11 publio 
servant "—Sanction for prosecution — Power to 
remove him from office. See CRIM. PRO. CODfe 
No. 162, (1916) M.W.N. 384. 

U P. Land Revenue Aot. 

Bee U.P. AOT III OF 1901. 

U.P. Municipalities Act. 

See U.P. AOT I OF 1900. 


U.P. Town Areas Aot. 

See U.P. ACT II OF 1914. 

Unlawful Assembly. 

See Penal Code, Ss. 143, 147, 148, 149, 154. 
(1) See CRIM, PRO. CODE, No. 232, 17 Cr. 

L J. 92. 

Unwritten Laws. 

8ee AOT I OF 1910 (PRESS), No. 1, (1916) 2 
M.W.N. 385. 

Yakalatnaraa. 

(1) Village Munsiff— rubllo servantnotremov- 
able from effioe— Authentication of. See 
Crim. pro. Code, No. 164-6, 36 Ind, Cas. 869. 

Yaluablo Security. 

Whether acknowledgment of receipt of 
insured parcel is. See PENAL CODE, No. 180, 

1 Pat. L.J. 391. 

Village Ghowkldarl Act. 

See Ben. Act VI of 1870. 

Ylllage Magistrate. 

(1) Complaint to— Discharge of accused — 
Award uf compensation under 8. 250, Crim. Pro, 
Code. Sec CRIM. PRO. CODE, No. 209, 4 L.W. 
73. 

(2) Prosecution launched as result of informa- 
tion given to — Discharge of accused— Order of 
compensation as against informant— Validity. 
See Crim. Pro. Code, No.2ll-a, 32 M.L J. 78. 

(3) Magistrate if includes. See CRIM- PRO. 
Code, No. 211a, 32 M.L.J, 78. 

Village Munslf. 

(1) Whether publio servant under S. 197, 
Crim. Pro. Code. Bee PUBLIC SERVANT, No. 1, 
17 Cr. L J. 394. 

(2) Publio servant not removable from effioe 
— Authentication of vakalatnama. See CRIM. 
PRO. CODE, No. 164-6, 36 Ind. Cas. 869. 

Village Police Regulation. 

See Mad. Reg. XI OF 1816. 

Waiver, 

See ACT I OF 1910 (PRESS), No. 3, (1916) 9 
M.W.N. 497. 

War. 

See Ordinance VI of 1914 (Commercial 
INTERCOURSE WITH ENEMIES), No. 1, 31 M. 
LJ. 178. 

Warrant. 

(1) Running away to. avoid arrest under, of 
Civil Court, when no offenoe. See PENAL 
CODE, No. 47, 17 Cr. L.J. 71. 

(2) Exeoutioii by Nazir of warrant addressed 
to bailiff— Resistance— No offenoe— No data 
menttoned in warrant witdin which it is to 
be exeoutod— Illegality. See PENAL .CODE, 
No. 44 o, 1 Pat, L.J. 560. 

Warrant Case. ” 

Disoharge ofaoeused for absence of complain- 
ant— Legality See Crim. pro. code, No, 214* 
20 O.W.N, 698. 
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Whipping Act. 

See AOT IV OP 1909. 

Withdrawal of Prosecation. 

(1) Sanction by Distriot Magistrate after. See 
Grim. Pro. CODE, No. 264-a, 36 Ind, Cas. 942. 

Withdrawal Petition. 

Meaning of compromise and— filed by com- 
plainant praying that tho case may be Btruck 
off without hearing— Whether compromise or 
withdrawal— Proogdure in warrant cases for. 
SeeCRIM. PRO. CODE, No. 208, 20 O.W.N. 
1209. 

Witness. 

Sec APPROVER. 

See Grim. Pro. Code, 8 298. 0 

See Evidence. 

See Evidence act. 

Contradictory statements by witness in one 
and tho same deposition— -Prosecution for per- 
jury— Presumption in favour of Rood faith. 
8ee PENAL CODE, No. 53, 9 S.L R. 202. 


Workman. 

(1) Contractor not artificer labourer or. See 
act Xlll op 1859 (Workman’s breach op 
Contract), No. 4, 9 Bur. L.T. 108. 

(2) Breach of contraot— Jurisdiction of Magis- 
trate where employer resides or carries on 
business. See ACT Xlll OP 1859 (WORKMEN'S 
Breach op Contract), No. 3, 10 S.L.R, 66. 

Workmen’s Breach of Contract Act. 

See ACT XIII OF 1859. 

Wrongful Confinement. 

See Penal Code, 8. 342. 

Execution of deoreo — Arrest of judgment- 
debtor— Protection while returning from Court 
—Stay en route— Liability of bailiff to punish- 
mcDt— Sentence. See PENAL CODE, No. 123, 
121 P.L.R. 1916. 

Youthful Offender. 

Punishment. See ACT VIII OF 1897 (RE- 
FORMATORY SCHOOLS), No. 1, 14 A.L.J. 1158. 

Zilla Magistrate Regulation. 

See MAD. REG. IX OF 1816. 
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Digest of Mysore Chief Court Reports. 
(Criminal Cases). 


Caste. 

Defamation of oaste as whole—' Viloma 
Jati,’ a defamatory expression — Publication — 
Privilege, See PENAL CODE (MYSORE), No. 1, 

30 Mys. 285. 

Commitment. j 

Commitment to Sessions Court when illegal. 1 
See CRIM. PRO. CODE, No. 1, 20 Mys. 319. 

Grim. Pro. Code. 

Ss. 207, 354, 526 (1) (e) and (iv)— Com- 
mitment to a Court of Session. 

It is illegal for a Magistrate to commit for 
trial to a Court of Session a case which he is 
oompetent to try, unless he is of opinion that 
tho offence under enquiry cannot be adequately 
punished by him. 

When it is expedient for the ends of justice 
that a case triable by a Magistrate should bo 
tried by a Court of Session, the Chief Court 
can make an order under B. 526 (l)»fe) and (i id, 
Grim. Pro. Code. , 

A Magistrate committed to tho Cous<. of i 
Sessions two oaBes, one of dacoity exclusively 
triable by a Court of Session, the f thrr of 
offences under 8a. 356 and 448 of tho Penal 
Code which he himself was competent to try ; 
his reason for committing the latter case was 
that it wbb counter to the former, the prosecu- 
tion witnesses in one ca36 figuring as defence 
witnesses in the other and the accusod persons 
in one as witnesses in the other. i 

The charge of d^ooity being withdrawn in 
tho Court of Sessions, the Sessions Judge refer- 
red the ease to the Chief Court to quash the 
commitment. 

Held , that the commitment was illegal and 
the case should be tried by tho Magistrate him- 
self, the oiroumstanoes not requiring an order 
by the Chief Court under 8. 526. In re 
Davood Khan, 20 Mys 3)9. 

Miller, o j. and 1 ’aramariva aiyar.j. 

Defamation. • $ 

• Defamation of a oaste as a whole — 1 Viloma 
Jati,’ a defamatory expression — Publication — 
Privilege. Soe Penal Code (Mysore), No. I, 
20 Mys. 285. 

Ptaal Code (Mysore). 

8. 499 — Expl. 2 and Excep. 9- Defama- 
tion of a caste as a whole— 'V iloma Jati,’ 
a defamatory expression — Publication — 
Privilege. 

A oaste as a whole may bo defamed as a 
oolleotion of persons within the meaning of 
Expl. 2 to S. 499 of the Penal Code. The 
expression Vilfima Jati used of a caste is a 
defamatory expression and its use may be 

16 Oz. 


Penal Code (Mysore)— (Concluded). 

punihbable as a defamation. The" proteotion 
afforded by tho 9th exception to S. 499 was 
held not to extend to the publication in a news- 
paper available to the publio in general, of.'an 
imputation made for tho proteotion of*'the in- 
terests of the caste to which the makers of the 
imputation bolonged. Borayya v. Bhojappa, 
20 M.ys. 285. 

MILLER, O.J. and PARAMA8IVA IYER, J. 

Regulation III of 1899 (Mysore General 

ClauseB). 

S. G. Bee REGULATION IV OF 1906 (MY- 
SORE MINES), No. 1, 20 Mys. 292. 

Regulation IY of 1906 (Mysore Mines). 

S. 17 — Amendment of— General Glauses 

Regulation (III of 1899), S. 6. 

Where an undesirable who was expelled from 
tho premises of a Mining Company by an order 
issued by the Superintendent of that Company 
ULder S. 17 of Regulation IV of 1306, re- 
entered after the amendment of that seotion in 
1914 . 

Held , that his re entry did not amount to 

an offence. Government v. Annamalay alias 
Gundal, 20 M>s. 292, 

Miller, c.j. and Chandrasekhara 

a IYER. J. 

Regulation YII of 1906 (Mysore Municipal). 

S, 96 . 

The procedure laid dowu in S. 96 explained, 
i An intimation or application by an intending 
j builder must conform lo the requirements pre- 
soribed if it is to bo regarded as sufficient notioe 
under sub-S. (1). Where, therefore, it is 
unaccompanied by the plan prescribed by bye- 
law, it cauuot be regarded as a valid notioe for 
the purpose of enabling the applicant under 
eub-S. (4) to proceed with the work as being in 
accordance with the specification contained in 
a notice given by him. 

The powers of a Municipal Council in dealing 
with a notice given undor sub S. (1) must be 
exercised as defined in sub-Ss. (2) and (3), with 
strict reference to the work proposed in the 
uotice. It is not oompetent to a Municipal 
Council to refuse to deal with such a notioe 
until jome formality not required by the 
Munioipal Regulation is satisfied : and suoh a 
refusal may be ignored by the applicant as if 
the Municipal Council bad taken r o action on 
his application. M. B. Muddalya v. Govern- 
ment, 20 Mys. 279. 

Chandrasekhara Aiyer and Parama- 

SIVA IYER, JJ 
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REPORTS. 

A. 

. . . 

... India'! Law Reports, Allahabad Berios. * 

A.L.J. 


.. Allahabad Law Journal.* 

A.W N 


.. Allahabad Weekly NoD'S. 

13. 


... Indian Law R'lporfcB, Bombay Series.* 

B.H.O. 


... Bombay High Court Reports. 

13 L.R. 


... Bengal Law Reports. 

Bom. L.R. 


.. ... Rom bay Law Reporter.* 

Bur. L.R. 


... Burma Law Reports. 

Bur. L. T. 


... Burma Law Times.* 

C. 


... Indian Law Rcports f Calcutta Series * 

C.L.J. 


... .Calcutta Law Journal.* 

C.L.R, 


... Calcutta Law Reports. 

G.W.N. 


... Calcutta Weeklj Notes.* 

C.P.L r. 


... Central Provinces Law Reports. 

(Jr. L.J 


. . Criminal Law Journal of India. 

I. A. 


Liw Reports, Indian Appeals.* 

lud. Can 


liidi til Case 1 - * 

L. W. 


. . L iw Weekly- * 

L.BR. 


... Lower Bur mi Rulings.* • * 

M. 


Indnn Law Reports, Madras Series. * 

M.H (3- 


Madras High Court Reports. 

M.L.J. 


.. M nlras Law Journal. ' 

M.L.T. 


... M;dr> Liw Times,* 

M. W N. 


.. Madias Weekly Notes.* 

M.l.A. 

... 

Moore’s Indian Appeals. 

Mys. 

... 

.. Mysore Chief Court Reports,* 

N.L.R. 


... Nagpur Law Reports,* 

N.W.P.H.C. ... 
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o.o. 


.. Oudh Cases.* 

Pat,. L. J. 


... ... Patna Law Journal.* • 

P.R. 


Punjfih Record.* 

P.L R. 

.. . 

... Punjab Law Reporter.* 

P.W.R. 

... 

... ... Pun jib Weekly Reporter.* 

a. l.r. 

... 

... Sind Law Reporter.* 

T L.R. ... 


...• Truvanroro Law Reports. 

, U.13.R 

... 

... Uppe>* Burma Rulings.* 

W R. 

... 

... ... Sutherland’s Weekly Reporter. 
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Appl. 
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... Applied. 

Appr. 


... Approvod. 

D. or Distd. 


... Distinguished. 

Disc. 


... Discussed. 

Dias. 


... Dissented from. 

Exp. 


... Explained. 

F. 


... Followed. 
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Obs. 

(P.C.) 

R. or Refd, to 
(S.B.) 

(N B ) — (I) T 


Full Bench. 

Observed. 

Privy Gounoil. 

Referred to. 

Special Bench. 

his publication embodies C.*m*r from tho Reports marked above with asterisks. 


(*i) In tho Punjab Rocord and the Punjab Law Reportor, the oases aro known by their num- 
bers and not by the pages whoro the> are printed ; (e,g I 1 P.R. 1911 would mean Caso No. 4, in 
the Punjab Rooord of 1911. The same explanation applies to tho Punjab Law Reportor also. It 
has also to bo remarked that the Punjab Record and the Punjab Law Reporter have been divided 
into two sections, Civil and Criminal. 


(3) For Cases from Reports other than tho’o pubhshod m India, the volumes and pages are 
printed exaotly in the manner they aro to bo found in tho original oases wherein they are 
referred to. 
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27 G 229, Sheo Nath Saran v. Sukh Lai Singh. ..R... 12 N L R 46 — 32 Ind Cas 996 
27 0 242(251), Ram Chandra Mukerjee v. Ranjit Singh. ..F... 31 M L J 431 — 35 Ind 
Oas 877 

27 C 317, Government of Bengal v. Senayat AIL. .Exp). ..35 Ind CaB 782 
27 G 362, Abdul Hossain v. Kashi Shahu...Dlis. .20 OWN 967-24 C L J 235-35 Ind 
Gas 348 

27 G 479, Raj Narain Mitter v. Ekadasi Bag. ..F... 34 Ind CaB 409 

27 G 484, Shyama Charan Mitter v. Debendra Nath Mukerjee... A pp*... 24 0 L J 331 
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27 C 814, Surendra Kumar Basu v. Kunja Behari Singh... F.. 33 Ind CaB 593 
27 G 827, Srieh Obander Bose v, Naohim Kazi...F...l Pat L J 506 
27 0 943, Radhamani v. Colie tor of Khulna.. .R... 20 OWN 773 — 36 In»2 Cas 890 
27 G 1023, In the matter of Puma Chandra Pal...Dlis...24 C L J 190-20 C W N 1284 

27 C 1023. In the matter of Purna Chandra Pal...R...l Pat L J 576 

28 0 53, Mourg Tha Huyin v. Ma Tbin Myah...R...49 P W R 1916 — 32 Ind CaB 853 ... 
28 0 73, Phul Chand Ram ▼. Nursingh Pershad Mi8ser...R.,.35 Ind Cas 404 

28 G 122, Bholanath Dass v. Prafulla Nath Kuodu Chowdhry... Expl... 3 L W 339— • 
(1916) 2 M W N 64-33 Ind Cas 443 

28 C 266, Khankur Abdur Rabman v. Ali Hafez... F... 35 Ind Cas 102 1 

28 C 353 (P C), Udwant Bingh v. Tokhan Singh. ..R... 36 Ind Cas 600 
28 0 452, Bhooni Money Dosses v. Natobar Biswas. ..R...U B R (1915) 4th Qr 98 — 33 
• Ind Cas 673 • 

*28 C 475, Rariba Ramau Saha v. Pran Nath Roy. ..R... 20 OWN 645 — 35 Ind Gas 5&7 
28 C 483, Udoy Kumari Ghatwalin v. Hari Ram Shaba... D... 30 M L J 861 — 34 Ind Gm 
381 — 40 M 302* 

96 C 517, Lalaguraj Prasad v. Golab Chand. ..R...1 Pat L J 180-34 Ind Cas 288 
28 0 591, Hariah Chandra Neogy v. Nvphi Kanta Banerjee...F...l Pat L J 149 — 34 Ind 
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28 Ofl69, Srimoban Thakur v. Mao Gregor.. .Appr... 20 OWN 1276-1 Pat L J 393 — 
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29 G 167, Gulam Khan v. Mahommad Hussain. ..R... 30 M L J 465 *32 Ind Oas 881*39 
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30 0 788, tfinnatunnessa Khatun v. Govindra Nath Mukerjee...F...35 Ind Gas 797*21 
0 W N 375 

30 C 794, Upendra Chandra Mister v. Tara Prasanna Mukerjee...R...l Pat L J 589 
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31 C 970, Ujalbi Bibee v. Umakanta Karmokar...R...35 Ind Cas 743 ... 1320 

31 C993, Krishna Behari Son v. The Corporation of Calcutta... Diet. from. ..(1916) 2 M W 

N 280—31 M L J 773 ... 5 

31 G 1081, Bhagwat Rajkoer v. Shoo Golam Sahu...Rel. on. ..35 lad Cas 443 ... 431 

32 C 62. Abinash Chandra v. Hari Nath Shaha...R...60 P R 1916-88 P W R 1916-33 Ind 

Oas 763 ... 805 

32 0 129 (P C), Jagadiodra Nath Roy v. Hemanta Kumari Debi...R...34 Ind Cas 543 ... 1252 

32 C 129, Jagadiodra Nath Roy v. Kbmanta Kummari Dob. ..F... (1916) 2 M W N 87 — 

4 L W 369-34 Ind Cas 945 * ... 1417 

32 G 198 (2L7|, Chatterput Singh v. Manaraj Bahadur. ..R... 30 M L J 565 — 19 M L T 

390-34 Ind Cas 778 ... 428 

32 0 296, Khiarajmal v. Daim...R...31 M L J 222- (1916) 2 M WN 233-35 Ind Cas 124 311 

32 C 296, Khiarajmal v. Daim...R...31 M L J 39-35 Ind Oas 154 ... 448 

32 0 296 (P 0), Khiarajmal v. Daim...R...18 P R 1916-33 Ind Cas 802 ... 1111 

32 C 296, Khairaj Mall v. Daim...D...l Pat L J 261 ... 1112 

32 C 296 (P C), Khiarajmal v. Daim...R.. 50 P W R 1916 = 32 Ind Cas 961 ... 1298 

32 C 627, Mahomed Wabib v. Mahomed Amir. ..D.. .3 L W 192 — 19 M LT 134 — (1916) M 

WN 188-30 MLJ 341-32 Ind Cas 899 ... 984 

32 C 527, Muhammad Wahib v. Muhammad Amoer...R...20 C WN 983 — 1 Pat L J 374 985 

32 0 734, Hari Shankar Dutt v. Kali Kumar l J atru...R...36 Ind Cas 615 ... 570 

32 0 837, Mohesk Narain v. Nawbut Pathak...0...24 C L J 165 — 20 C W N 1258 — 35 

Ind Oas 36 ... 560 

32 C 837, Mohesh Narain v. Nawbut Pafchak...R...24 C L J 165-20 CW N 1258 = 35 

Ind Cas 36 ... 560 

32 C 891, Har Pershad Lai v. Dalmardhan Singh. ..R... 35 Ind Cas 87 ... 1093 

32 C 1023, Madhu Sudan Sen v. Kamini Kanta Sen. ..Rel. ..20 OWN 1113— 1 Pat L J 

253-36 Ind Cas 126 ... 899 

32 C 1023, Madhu Sudan Sen v. Kamini Kanfha Sen. ..R... 33 Ind Cas 502 ... 908 

32 0 1051, Atul Krishna Sircar v. Sanyasi Charu Sircar.. .F...1 Pat LJ 16 — 34 Ind 

Cas 375 ... 671 

32 C 1077, Krishna Chandra v. Bhairab Chandra. ..R.. .32 Ind Cas 608 ... 373 

39 C 92, Berhamdeo Pershad v. Tara Chand...R...12 N L R 90 — 34 Ind Cas 704 ... 1003 

33 0 140 (P G), Jotindra Mohan Tagore v. Jarao Kumari. ..D... 34 Ind Cas 409 ... 1384 

33 0 200, Hassan Kuli Khan v. Nakohkadi...R...23 C LJ 635-34 Ind Cas 97 ... 76 

33 C 257, Harihar Ojhi v. Dasarathi Misra...R...33 Ind Cas 441 ... 296 

33 C 410, Gokul Das v Eastern Mortgage and Agency Co...R...3l P R 1916 — 34 Ind 

Cas 937 ... 1106 

33 C 425, Jaggeswar Dutt v. Bhuban Mohan Mitra...R...32 Ind Oas 359 • ... 1094 

33 C 584, Bhabatosh Bannerjee v. 8oleman...F...31 M L J 690 — 4 L W 465 — 20 M L T 

450-(l917)M WN 112-40 M 204 ... 1411 

33 G 613, Imam Ali v. Baij Nath Sabu...F...36 Ind Cas 530 ... 1399 

33 C 773 (P C), Ismail Mus^ajee Mookerdam v. Hafiz Boo. ..R... 35 Ind Cas 455 ... 1094 

33 O 881, Bhajahari SahaBaoikya v. Behary Lai Basak...F...31 Ind Gas 816 ... 999 

33 O 881, Bhajahari Saha Banikya v. Behary Lai Basak...F...8 L B R 157 — 33 Ind Gas 

554 ... 1339 

33 G 990, Ram Ranjan Chakravarthy v. Indra Narain Das. ..R... 34 Ind Gas 48 ... 1091 

33 G 899, Chairman of the Purnea Municipality v. Sivasankar Ram...F...l Pat L J 306 

-35 Ind Cas 358 ... 251 

^33 0 967, Ja/iu Nath v. Rup Lal...F...23 C L J 26-20 OWN 370-43 C 790-35 lad 

Cas 305 ... 607 

83 O 967 (979), Jadu Nath Poddar v. Ruplal Poddar...R...9 SLR 108-32 Ind Gas 630 717 

83 O 985, Royzuddi 8heik v. Kali Nath Mookerjee...R...31 M L J 133 -(1916) 2 M W N 

236-36 Ind Gas 903 ... 49 

83 O 1047a Maniram Seth v. Bath Rupohand...D...41 P R 1916—33 P W R 1916—32 

Ind Gas 497 » ... 966 

33 O 104 i, Maniram Seth v. Seth Rupohand...R...4 LW 49-20MLT 129 — 31 M L J 

231-35 Ind Gas 575 ~ 960 

* Read 35 Ind Cas 383 for 35 Ind Oas 183. 
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35 C 346, Banwari Mukunda Deb v. Bidhu Sundar Thakur...F...33 Ind Cas 693 ... 67 

35 C 420, Bharat Dayal Singh v. Debi Dayal 8ahu...D . 35 Ind CaB 455 ... 1094 

35*C 470, Ioharan Singh v. Nilmoney Balidar...F...l Pat L J 525 ... lip 

35 O 470, Ioharan 8iogh v. Nilmoney Balidar...R...96 Ind Cas 11 ... 1344 

36 0 481, Mahadeo Singh v. Sheo Karan. ..R... 14 A L J 8 = 38 % 111—32. Ind Cas 104 * 809- 

35 C 525, Bhyam Chunder Mardraj v. Secretary of State.. .R... 85 Ind Cas 97 a ... 881 

35 C 647, Bhilabati v. Roderigues...F...23 C L J 235-31 Ind Cas 812 ... 96 
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35 0 651, Petbal Permal Chetty v. Maniandy Servai..R...9 8 L R 108=32 Ind Oas 
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35 C 575, Jadu Lai Sahu ?. Jauki Koer...R...20 C W N 1048 = 1 Pat L J 174-94 Ind * 
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33 Ind Caa 513 ... 935 

35 0 837 Gobinda Ohandra Pal v. Dwarka Nath Pal...F...l Pat L J 663 ... 1087 

35 C 845, Indra Bibi v. Jain Sirdar Ahiri...R...43 0 333 — 36 Ind Gas 391 ... 933 
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36 C 936, Banoharam Majumdar v. Adya Nath Bhattaoharjee...R...33 Ind Cas 157 ... 1362 

36 C 960, Singer Manufacturing Co. v. Raja Prasad.. .R... 10 S L R 4 — 36 Ind Cas 96 ... 540 
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37 C 674, Shamsundar Saha v. Anath Bbandhu Baba. ..F.. .32 Ind Cas 788 ... 1379 

37 0 610, Kishori v. Ujir...R...23 C L J 635-34 Ind Cas 97 ... 76 

37 C 733, Hari Narain Singh Deo Bahadur v. Sriram Chuckerbutty...Rel on. ..20 0 

WN 1135-1 Pat LJ 275 ... 925 
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88 C 270 (P G) Jatindra Nath v. Prasanna Kumar Banerji...D...33 Ind Cas 211 ... 876 

38 C 342, Hossianara Begam v. Rahimannessa Begam...R...3 L W 22 — 32 Ind Cas 173 ... 1070 

38 C 394, Kumud Nath Chovdbry v. Jatindra Nath Chowdbry...R...30 Ind Cas 247 ... 406 

38 0 468 (P C), Bhagabati Barmanya v, Kaliobaraa Singh.. .R... 31 M L J 33 — 20 M L T 

221 = 4 L W 189-35 Ind Can 150=40 M 540 ... 832 

33 C 482, Namuna Bibi v. Rosha Miah...Not F...3 L W 601 — 35 Ind Cas 240 ... 425 

38 0 637, Raj Lakshmi Dasee v. Katyayini Dasee...D...20 OWN 1099-24 C L J 110 — 

44 C 47 = 34 Ind Cas 869 ... 1192 

38 C 639 (668), Rajlakshmi Dasee v. Katyayani Dasee. ..R...U B R (1916) 2ndtQr 119 — 

36 Iud Cas 10 ... 678 

88 0 639, Rajalaksbmi Dasee v. Katyayani Dasee.. .F... 30 Ind Cas 927 ... 323 

38 0 639, Raj Lakshmi Dasee v. Katyayani Dasee.. .D... 32 Ind Cas 893 ... 1037 

w3fl 0 721, Ravanenhwar Prasad Gingh v. Ohandi Prasad Singh. ..Affirmed. ..43 C 417 — 

36 Ind Cas 499 (P G) ... 753 

39 0 87, Dinesh Chandra Roy Chowdhury v. Biraj Kamani Dasi. ..R... 32 Ind Cas 267 ... 1451 

39 C 138, Afazuddi Khao '.v, Prasanna Gain.. .D... 24 0 L J 180 — 36 Ind Cas 669—21 

C W N 829 ... 97 

39 0 220, Midnapore I'amindari Co., Ltd v. Naresh Narain Ray. ..Dili... I PatL J 596 ... 440 

39 0 946, Jarat Kumari v. Bissessur...R...23 0 L J 209 — 34 Ind Cas 783 ... 889 

89 0 284, <Lalit Mohan Ghose v, Gopal Chauk Coal C6. f Ltd. ..R... 34 Ind Cas 609 ... 544 

39 0 299, Mir Sarwargan v. Fakhruddin Mahomed Chowdhuri...D...33 Ind Oaa 994 ... 1065 

39 C 298, Kartiokohaodra Ghose v. Ashutosb Dhara...F...31 Ind OaB 393 ... 386 

39 0 304, Raghunandanr Ramanuja Das v. Bibhuti Bhusan Mokerjee...F...l Pat L J 137 659, 1953 



TABLE OF OASES, OVERRULED, FOLLOWED, BTC. 


XXXI 


39 0 993, Hasan Molla v. Tasiruddin...D...43 0 666 
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39 G 666, Angullia & Oo. v. Sassoon ft Oo...F ft R...8LB R 367 - 9 Bar L T 209-36 Ind 
Oaa 262 

39 0 696, Durga Prasad Singh v. Braja Rath Bose...ReI. on...20 OWN 1135-1 
Pat L J 276 

39 0739, Lodna Colliery Oo., Ltd v. Bepin Bepari Bobo.. .R... 30 M L J 120—32 Ind Oaa 
906 

39 0 822, Shib Kristo Daa & Co. v. Satiah [Chandra Datta...F...44 P W R 1916—34 Ind 

Oaa 177-66 PL R 1917 

40 0 29, Parbatty Debya v. Mathura Nath Banerjee...R...36 Ind Caa 650 

40 0 89, Bhawani Kuw&r v. Mathura Prasad Singh. ..Din. ..30 M L J 391 — (1916) 2 M 
W N 92 — 35 Ind Caa 224 
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reversed. ..20 M L T 430 (P C)=2l OWN 97-18 Bom L R 1022-14 A L 
J 1199-31 M L J 886-24 C L J 609- (1916) 2 M W N 566-6 L W 462 
-36 Ind Cas 1-44 C 1 (P C) 

40 C 113, Majibar Rahman v. Muktashod Hossein... R... 31 M L J 264 — 34 Ind Cas 401 
40 C 274 (P C). Tripurai Pal v. Jagat Tarini Dasi...R...U4 P R 1916 
40 0 477, Emperor v. Har Prasad Das... Appf...(J B R (1915) 3rd Qr 83-32 Ind Cas 674 
40 0 534, Lakshmi Bibi Kajvani v. Aial Bihary Haidar. ..F... I Pat L J 33 — 34 Ind 
Cas 733 

40 C 545, Hurish Ohundra Roy v. Sheikh Atir Mahmud. ..R... 35 Ind Cas 630 
40 0 698. Kanhyalal v. National Bank of India.. .R...9"B L R 213-34 Ind Cas 492 ... 

40 C 698 (P 1 0), Kanhay a Lai v. National Bank of India. ..R... 31 M LJ 264 = 34 Ind 
Cas 401 

40 C 704, BisseBwar Sonamut v. Jasoda Lal...F...20 0 W N 952 = 1 Pat L J 214-34 
Ind Cas 57 

40 C 721, Debi Prasad Chowdhry v. Golap Bhagat...R...30 Ind Cas 678 
40 C 721, Debi Prasad Chowdury v. Golap Bhagat...R...10 8 L R 49 — 35 Ind Ca9 681 ... 
40 0 721. Deby Prasad Chowdhury v. Golap Bhagat...R...35 Ind Cas 49-25 C L J 391 
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41 C 1, Harioharan Ghosh v. Manmatha Nath Sen. ..F... 35 Ind. Cas 337 
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Oas 185 

41 C 493, Durga Prasad SiDgh v. Rajendra Narayan Bagohi...F...20 C W N 347 — 32 
Ind Oas 251 

41 C 654 (660) (P C), Barhamdeo Prasad v. Tara ChaQd...R...12 N L R 90 = 34 Ind Cas 
704* 

41 0 746, Hari Oharan Saha v. Barau Khan...F...3l M L J 509- (1916) 2 M W N 278- 
4 L W 408-36 Ind Caa 437 
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41 0 793, Bijoy Gopal Mukerjee v. Girindra Nath Mukerjee. ..R... 36 Ind Cas 49 — 25 
CL J 391 • 

41 C 866, Muhammad Musa v Abdul Hassan Khan. ..D... 31 Ind Cas 397 • 

41 C 914 (P C) Ahmod Musaji Baleji y. Hasban Ebrahim Sfilpji...F...(191G) 2M WN 341 
41 0 926 (P C), Arthur Henry Forbes v. Maharaj Bahadur Singh. ..F... 34 Ind Cas 145 
41 C 990, Nanda Kumar Howladar v. Ram Jiban Howladar...R...35 Ind 0®a 847 ..* 

41 C 1125, Gopeshwar Pal v. Jiban Chandra ...R...31 Ind Cas 260 
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42 0 72, (P C) Ragunath Das v. Sundar Das. ..R.. .32 Ind Oas 489 * 
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42 0 172, Dayamoyi v. Ananda Mohan Roy Cbowdhry...F...30 Ind Gas 252 ... 86 

42 0 172, Dayamoyi y. Ananda Mohan Roy Ohowdbury...R...38 Ind Gas 718 ... 98 

42 G 172, (224), Dayamoyi y. Ananda. ..R... 24 C L J 113 — 36 Ind Gas 719 ... 894 

42 0 172, Davamoyi y. Ananda Mohan Roy Ohowdhury... App). ..32 Ind Cai 1003 ... 913 

42 0 172 (F B), Dayamoyi v. Ananda Mohan Roy. ..R... 33 Ind Cas 112 ... 1058 

42 G 172, Dayamoyi v. Ananda.. .F... 23 0 L J 804 = 20 G W N 686=33 Ind Gas 49 (FB) 1139 

42 0 172, (F B) Dayamoyi v. Ananda Mohan Roy Chowdhury...F. . 1 Pal L J 267 = 33 

Ind Gas 937 ... 1140 

42 C 172, Dayamoyi v. Ananda Mohan Roy Chowdhuri...R...23 G L J 659 = 32 Ind Cas 

1003 ... 1140 

42 0 244, Jalandhar Thakur v. Jbarula Das. ..D... (1916) M W N 473=3 L W 590=34 

Ind Cas 898 ... 840 

42 0 286, Amjadennissa Bibi v. Rahim Baksh Shikdar. .R...31 M L J 264 = 34 Ind Gas 

401 ... 523 

42 G 346, Kunja Behari Beal v. Durga Prasad Singh. ..R.. .20 OWN 1135 = 1 Pat L J 

275 ... 925 

42 0 370, Ganesh Bhagat v. Sarada Prasad Mnkerjee...R ..36 Ind Gas 615 ... 570 

42 0 384, Ramohandra Martand v. Vinayak Venkatieh...R...l Pat L J 324 = 35 Ind Gas 

687 ... 773 

• 42 C 455, Mahamaya Debi v. Haridas Haidar.. .R... 30 M L J 222 = 32 Ind Cas 976 = 

40 M 105 ... 804 

42 C 489, Raja Srinath Roy v. Dinabandhu Ben.. .D... 24 G L J 158 = 34 Ind Gas 228 708 

42 0 536, Kulada Prasad v. Kali Das Naik...R...4 L W 104 = 20 M L T 204 = 36 Ind 

Gas 782 ... 831 

42 C 561, Mahim Chandra y. Hara Kumari...R...4 L W 104 = 20 M L T 204 = 36 Ind Cas 

782 ... 831 

42 0 625, Akhoy Kumar Banerjee v. Corporation of Caloutta...R...4 L W 200=35 Ind 

Gas 983 ... 993 

42 G 652, Khagaram Das v. Ramsankar Das Pramanik...R...34 Ind Cas 609 ... 544 

42 G 652, Khagaran Das v Rama Sankar Das Pramanik...Expl and D...35 Ind Gas 111 665 

42 G 690, Abdul Majid v. Kherode Chandra Pal. ..R... 34 Ind Cas 609 ... 544 

42 0 849. Sheonandan Lai v. Zainal Abdin...R...31 M L J 530 = 20 M L T 376 -(1916) 

2MW N 306 = 4 LW 415 = 89 M 997 ... 1430 

42 G 876, Hari Kishen Bhagat v. Kashi PrdSad 8ingh...R...20 MLT 148 = 31 M L J 

406=4 L W 149 = (1916j 2 M W N 137-36 Ind Gas 407 ... 817 

42G876 (PG), Hari Kishen Bhagat y. Kashi Prasad Singh. ..R... 35 Ind Cas 49 = 25 

G L J 391 ... 825 

42 0 942, Budamdhi Coal Go., Ld. v. Empire Goal Co., Ld....R-..30 M L J 120=32 Ind 

Caa 906 ... 944 

43 G 743, Ioharan Singh v. Nilmoney Balidar...R...36 Ind Cas 11 ... 1344 

43 G 938, Meah Uzir Ali Sardar v. Bavai Behara...R...36 Ind Cas 813 ... 370 

Calcutta Law Journal. 

1 C L J 73, Mohabharat Baha v. Abdul Hamid. ..R... 36 Ind Gas 292 ... 998 

1 C L J 248, Rajendra Nath Ghose v. Tarangini Dasi...R...36 Ind Cas 650 ... 316 

1 C L J 3C3, Shaik Jonab Ali y. Rakibuddin Mallik...F...33 Ind Gas 593 ... 67 

1 C L J 315, Baijnath Goenka v. H. Holloway.. .R... 3 L W 336 = 34 Ind Gas 302 ... 331 

1 0 L J 325, GhuUm Sarvar y. Muhammad Ambar Ali Khan... Din.. .34nlnd Gas 672 ... 1262 

1 0 L J 337, Surjiram Marwari y. Barhamdeo Persad...R...36 Ind Cas 650 ... 316 

1 C L J 406, Birbhudder v. Kalpaturu...F...l Pat L J 208 = 36 Ind Gas 290 ’... 485 

1 C L J 437, Mohesh Narain y. Nawbut Pattak...D...24 G L J 165 = 20 0 W N 1258 = 

35 Ind Gas 36 ... 660 

1 0 L J 584, Khiarajmal y. Daim...R...50 P W R 1916 = 32 Ind Cas 961 ... 1298 

2 C L J 20, Prinoe Mahomed Buoktyar Shah v. Rani Dbajamoni...R...20 OWN 1135 = 

1 Pat L J 275 ... 925 

2 C L J 142, Haranund Naskar y. Doyal Ghand Naskar...F...l Pat L J 306 = 35 Ind Gas 

358 ... 251 

2 C L J 166, Mofazzed Karin y. Mahammad...R...4 L W 104 = 20 MLT 204 = 36 Ind 

- Cas 782 ... 831 

2 C L J 166, Mofazzul Karim y. Mohammad. ..R... 32 Ind Gas 516 ... 1028 

2 C L J 202, 8urjiram Marwari y. Barhamdeo Persbad...F...36 Ind Gas 630 ... 1399 

2 0 L J 311, R*j« Baikunto Nath Dey Bahadur y. Udoy Chand Maiti...F...34 Ind Gas 

341 ... 687 

2 0 L J 343. Bibi Jawahir y. Chatterput Singh.. .R...1 Pat L J 238 = 34 Ind Gas 482 ... 215 

. 2 0 L J 959. Bhandi Bingh y. Ramadhin Singh.. .F...1 Pat L J 525 ... 118 

2 0 L J 869, Bhandi Bingh v. Ramadhin Roy.. .F... 32 Ind Gas 922 ... 883 


1 Read 40 M 105 for 40 M 115 
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2 0 L J 570, Badan Chandra Das v. Rajeswari Debya...R...84 Ind Gas 912—21 OWE 
868-44 0 272 

2 C L J 188, Brojo Lai Rai Chowdhury v. Tara Prasanna Bhattaoharji...B...84 lnd Gas 
566 


, 3 C L J 205, Jaggeswar Dutt v. Bhuban Mohan Mitra...R...32 Ind Oas 858 
3 C L J 224, Srinibash Daev. Manmohini Dasi...D...4 L W 104 — 20 MLT204 — 86 
Ind Gas 7R2 

3 0 L J 481, Ahmad Wali Khan v. Shamsh-ul-Jahan Begam...R...86 Ind Gas 292 

3 0 L J 576, Imam Ali v. Baij Nath 8ahu...F...36 Ind Cas 530 

4 0 L J 22, Jadu Nath v. Rup Lal...F...23 C L J 26-20 C W N 370-43 C 790-35 Ind 

Cas 305 


4 0 L J 296, Chauduri Mehdi Hasan v Muhammad Hasan. ..R... 32 Ind Oas 516 

4 C L J 530, Ratan OhaDd Oswal v. Deb Nath Barua...R...36 Ind Cas 999 

5 0 L J 33, Kazi Newaz Khoda v. Ram Jadu Dey...F...33 Ind Oas 593 

5 0 L J 106, Sunder Koer v. Rai Sham Krishen...R...30 Ind CaB 323 476, 

5 C L J 270, Jagat Tarini v. Nabagopal...R ..23 0 L J 667 — 34 Ind Cas 693 

6 0 L J 315, Gangadas Bhattar v. Jogandra Nath Mitter..F...36 Ind Oas 5S0 

5 0 L J 611, Gurdeo Singh v. Chandrika Singh ..R...34 Ind Cas 929 — 25 C L J 822 — 21 

C W N 693 • 

6 0 L J 699. Rameshwar Singh v. Secretary of State for India. ..R.. .36 Ind Gas 265 ... 
60L J5 (PC), Kossowji Isaur v. G, I. P. Railway Co,...F...32 Ind CaB 711 

6 O L J 19, Hari Mohan v. Surendra...D...24 G L J 85 
6 O L J 46, Hakim Lai v. Ram Lai. ..R... 34 Ind Oas 609 
6 O L J 46, Hakim Lai v. Ram Lai. ..R... 36 Ind Cas 530 
6 C L J 92, Hazari Mull v. Janaki...R...23 0 L J 310 — 33 Ind Cas 685 
6 O L J 102, Ramyad v. Bindeswari.. R...23 C L J 310-33 Ind Cas 685 
6 C L J 216, Indu Bbusan v. Annapurna. ..R & F...36 Ind Cas 448 — 21 OWN 240 
6 O L J 383, Harihar Pershad v. Bholi Pershad...R...32 Ind Oas 291 
6 C L J 410, Hakim Lai v. Mooshahar 8ahu...F...33 Ind Cas 695 
6 C L J 427, Musammat Bibi Umatul Batul v. Musammat Naoji Koer ..R...36 Ind 
Cas 616 

6 C L J 427, Umatul v. Nanji...R...23 C L J 561 = 34 Ind Cas 702 
6 C L J 472, Mir Waziruddin v. Lain Deoki Nandan...Appt...32 Ind Cas 703 
6 O L J 490, Roy Radha Kissen v. Nauratan Lall...R...32 Ind Cas 587 
6 C L J 601, Thomas Barelay v. Syed Hussain Ali Khan...R...l Pat L J 16 — 34 Ind 
Cas 375 

6 O L J 601, Thomas Barclay v. Syed Hosnein Ali Khan. ..D... 20 OWN 849 — 34 Ind 
Cas 76 

6 0 L J 612, Jugdeo Singh v. Habibulla Khan...F.. 1 Pat L J 228 — 36 Ind Oas 208... 
6 O L J 621, Lilabati Misrain v. Bishun Cboboy...R...31 M L J 280 = 4 L W 264 — 36 
Ind Cas 678 

6 C L J 659, Bieheswar Dayal v. Harbans Sahay...R...34 Ind Cas 617 

6 C L J 735, Jogendva Nath Roy v. Baladeb Das. ..R... 36 Ind Cas 100 , 

7 C L J 36, Phul Kumari v. Ghanshyam Misra...R...36 Ind Cas 616 

7 OLJ 107, Ram CharanNaeka v. Hari Cbaran Guha...R...33 Ind Oas 502 
7 0L J 439, Banwari Mukunda Dob v. Bidhu Sundar Thakur.. F...33 Ind Cas 593 ... 

7 C LJ 496, Gobinda Chandra Paul v. Dwarka Nath...F,..l Pat L J 208 — 36 lnd 

Oas 290 * 

7 O L J 499, Ioharao Singh v. Nilmoney Balidar...R...S6 Ind Oas 11 
7 O L J 504, Mohabir Tewari v. Purbhoo Nath Chowbey...R...36 Ind Oas 650 
7 O L J 553, Hiramoti Dassya y. Annoda Prasad Ghosh. ..R... 33 Ind Cas 502 
7 O L J 663, Balaswar v. Bhagirathi...R...23 C LJ 26 = 20 CWN 370-430 770-35 
Ind Cas 305 

7 O L J 615, Madan Mohan Gossain v. Kumar Rameswar Malia...F...24 C L J 453—35 

Ini Gas 28 

8GL J 1, Samarendra Chandra Deb Burman Barathakur v. Birendra Kishore Deb 
Burman...Not Appr...36 Ind Oas 255 , 

8 O L J 359, Atur Singh v. Thakur Singh. ..R... 32 Ind Cas 291 a ,... 

9 0 L J 91, Sundari Danya v. Mohamed Zanp...R...47 P R 1916 — 150 P L R 1916—136 

P W R 1916-34 Ind Cas 646 

9 0 L J 388, Baroda Prosad Banerji v. Gajendra Nath. ..R... 32 Ind Cas 267 , 

9 0 L J 505, Midnapore Zemindary Co. v. Riahikesb...F...l"Pat L J 273 

10 C L J 144, Ananda v. Makram Ali. ..R. ..23 C L J 635 — 34 lnd Oas 97 
10 C L J 203, Managie Singh v. Sabeb RamJ3ingh...R...30 Ind Oas 323 

10 C L J 284, Abhiram v. Syama Oharan...F...24 OLJ 40-21 OWN 117-84 Ind Cas 


AO 0 L J 297, Muhammad Kamil y. Imtiaz Fatima... F... 106 P W R 1916#-34 Ind OaB 
219-60 P LR 1917 
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10 0 L J 313. Izzatunnisa Begam v. Kunwar Par tab Singh... R... 36 Ind Gas 733 ... 437 

10 0 L J 430, Golab Koer v. Badshah Bahadur.. .D... 33 Ind Cas 849 ... 700 

10 C L J 428, Mussammat Gulab Koer v. Badshah Bahadur. ..R... 30 OWN 845-36 

Ind Gas 557 ... 699 

10 C L J 473, Rudhika Nath Sarkar v. Rakhal Raj Gayen...D...35 Ind Gas 684 ... 99 

10 C Ij J 503 (510), Satya Kumar Banerjee v. Satya Kripal Banerjee...R.. 30 M L J 308 

= 3 L W 322 = 33 Ind Gas 961 ... 796 

10 C L J 503, Satya Kumar Banerjee v. Satya Kripal Banerjee.. .R.. .3 L W 379 = 19 M 

L T 346 = 35 Ind Gas 243 ... 1031 

11 C L J 45, Kharda Co. Ld. v. Durga Charan...F...23 C L J 489 = 20 C W N 1000 = 33 

Ind Cas 670 = 44 0 367 ... 1267 

11 C L J 56, Mullukohand Das v. Satish Chandra Das... R... 34 Ind Cas 45 ... 77 

11 C L J 56, Mulluck Chand v. Satis. ..F... 23 C L J 580 ... 78 

11 C L J 116, Nawab Ali Khan v. Wahid Ali...R...30 Ind Cas 249 ... 174 

11 C L J 148, Chowdhry Mahadeo Prasad v. Mathura Tanti...F...l Pat L J 536 ... 1243 

11 0 L J 317, Nemai Chand Adhya v. Mir Golam Hossein...R...32 Ind Cas 205 ... 1044 

11 C L J 346, Sarbesh Chandra Easu V. Hari Dayal Singh. ..D... 32 Ind Cas 849 ... 700 

11 0 L J 346, Sarbesh v. Khetra Pal.. .R... 23 OLJ 606 = 20 CWN 929 = 36 Ind Gas 

655 ... 1333 

11 C L J 364, Jahandar Bakhsh Mallick v. Ram Lai IIazra...R...36 Ind Cas 792 ... 533 

11 C L J 461, Aghore Nath Mukorjee v. Kamini Debi...F...31 M L J 97 = (1916) 2 M W 

N 96 = 20 M L T 284 = 4 L W 133 = 35 Ind Cas 266 ... 1247 

11 C L J 512, Mabulla v. Rani Hemangini ..F...23 C L J 489 = 20 CWN 1000 = 33 Ind 

Cas 670 = 44 C 367 ... 1267 

11 C L J 543, Singhoeram Podder v. Bhagbat Cbander...R...l Pat L J 238 = 34 Ind 

Cas 482 ... 215 

11 C L J 591. Chandra Kant Das v. Rama Nath Barman. ..R... 36 Ind Cas 537 ... 912 

11 C L J 601, Raseswari Chowdhurani v. Rajah Sir Sourendra Mohun Tagore. „R... 36 

Ind Cas 528 ... 81 

11 C L J 606, Mahammad Zeaullah Miah v. Sukliannessa Bibi...R...36 Ind Cas 528 ... 81 

11 0 L J 639, Mir Eusuf Ali Haji v. Panohanan Chatterjee...R...34 Ind Cas 48 ... 1091 

12 0 L J 6, Safdar Ali v. Kishun Lai.. .Relied on. ..20 CWN 1203 = 33 Ind Cas 581 ... 405 

12 C L J.65, Nistarini Dasi v. Kazim Alini...D...39 M 1026 ... 303 

12 0 L J 91, 8arodakanta Dass v. Gobindo Mohan Dass...R...20 CWN 986 = 1 Pat 

L J 377 ... 1310 

12 C L J 108, Golab Misser v. Kumar Kalanand Singh. ..F...1 Pat L J 67 = 35 Ind 

Cas 427 ... 81 

12 C L J 130, Ali Molla v. Haidar AU...R...30 M L J 361 = 34 Ind Cas 381 = 40 M. 302... 347 

12 0 L J 147, Tara Sundari Debi v. Saroda Charan Bannerjee...F..,30 M L J 361 = 34 

Ind OaB 381 = 40 M 302 ... 347 

12 C L J 195, Pandab Dowari Das v. Ananda Krishun Chakravarthi...R...35 Ind Cas 

695 = 25 CL J 556 ... 90 

12 0 L J 205, Nawab Khwaja Muhammad Khan v. Nawab Husaini Begam.. .F... 30 Ind 

Cas 934 ... 793 

12 C L J 211, Ramrup Das v. Mohunt Sujaram Das.. .F... 36 Ind Cas 831 ... 376 

12 G L J 312, Mon Mohun Karmokar v. DwarkaNath Kannokar...Dlss...33 Ind Cas 71... 336 

12 C L J 312, Manmohun Karmakar v. Dwarka Nath Karmokar.. .F.. .3 L.W 339= (1916) 

2 M W N 64 = 33 Ind Cas 443 ' ... 1266 

12 0 L J 328, Madhab Mani Dasi v. Lambert... Relied on. ..20 CWN 686 = 32 Ind Cas 

931 ... 1012 

12 0 L J 368, Zohra Bibi v. Zabeda Khatoon...R...36 Ind Cas 813 ... 370 

12 C L J 368, Zohra Bibi v. Zebeda Khatoon...Appr...32 Ind Cas 906 ... 461 

12 C L J 410, Shama Bibi v. Chairman of Baranagar...R...l Pat L J 149 = 34 Ind Cas 

149 ... 1056 

12 0 L J 591, Sir Rameswar Singh v. Jaideb Jha...D...24 C L J 371 = 35 Ind Cas 563... 1258 

12 C L J 609, Jugal Mohini Dasi v. Sri Nath Chatterjeo...D...35 Ind Cas 584 ... 99 

^12 C L J 642, KaBhi Kinkar Sen v* Satyendra Nath Bhadro*..D ..36 Ind Gas 243 , . 529 

12 CL J 642. Kasi Kinkar v. Satyendra.. .Rel.. 1 Pat L J 190 ... 898 

12 C L J 642, Kasi Kinkar Sen v. 8atyendra Nath Bhadra...F...24 C L J 371=35 Ind 

Gas 563 ... 1258 

13 C L J 85, Na£&r Chandra Kundu v. Ratnamala Debi. ..R... 32 Ind Cas 267 ... 1451 

13 C L J 119, Purnachandra Sarbajna v. Rasik Chandra Chakrabarti...R... 36 Ind Gas 

528 ... 81 

13 C L J 5121, Kumud Nath Chowdhry v. Jatindra Natl* Chowdhry. ..R... 30 Ind Cas 247 .. 406 

*13 C L J 255, Golam Mowla v. Abdool Sower Mondul...R...43 C 195 = 34 Ind Gas 152 = 

25 G L J 357 


* Read 25 C L J 357 for 25 C L J 195. 
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13 0 L J 271, Bepin Behari Mitter v, Tinkowri Patbak...R.. .33 Ind Cas 698 
13'0 L J 277, Sham Chandra v. Qodadbar Mandal...R...l2 N L R 12 = 32 Ind Gas 242... 
13 0 L J 675, Kbunni Lai ▼. Kanwar Govind Krishna Narain...F...30 Ind Gas 927 
13 0 L J 693, Nawab Bahadur of Murshidabad v. Haris Chandra Aoharjee...F...30 Ind 
Gas 669 

13 0 L J 649, Manik v. Bani...F...24 0 L J 539 

13 C L J 649, Manik Borai v. Bani Oharan...R...20 OWN 773 = 36 Ind Cas 890 

14 C L J 20, Dmesh Chandra Boy Chowdury v. Biraj Kamani Dasi...R...32 Ind Cas 267. 
14 C L J 110, W. M. Grant v. Bam Rekjia Bhaghat...R...34 Ind Cas 45 

14 C L J 110, Grant v. Bam Bekha...F...23 0 L J 680 

14 0 L J 136, Gooool v. Debendra...D...23 C L J 485 = 21 C W N 165 = 33 Ind Cas 967... 
14 C L J 143, Benode Lai Pakrasi v. Pran Chandra Pakraei...R...30 Ind Cas 384 
*14 C L J 170, Hanhar Chatterjee v. Dinu Bera...R...43 G 195 = 34 Ind Cas 162= 26 C 
L J 367 

14 0 L J 467, Abdullah v. Kunja Behari Lai. ..F... 34 Ind Cas 534 

14 C L J 467, Abdullah v. Kunja Behari Lai. ..F... 36 Ind Cas 610 

14 C L J 507, Bam Awatar v. Tulsi Prosad Singh. ..F... 31 Ind Cas 678 
14 C L J 530, Bangea Das v. Genalal Jba...F...35 Ind Cas 404 

14 O L J 572, Lokenath Bidyadhur Mohapatra v. Jahaftia Bibi...R...34 Ind Cas 841 ... 

15 C L J 7, Imrit Chamar v. Sndhar Paoday...F...36 Ind Cas 610 

16 C L J 61, Jadunandan Prosad Singha v. Koer Kallyan Singh. ..F.. .31 Ind Cas 978 ... 
15 C L J 69, Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri...D...33 Ind Cas 994... 
15 C Ij J 122, Ali Mahomed y. Nayan Bajab...F...20 C W N 948 = 33 Ind Cas 448 

15 C L J 138, Bai Kishori Ghose v. Kumudin Kanta Ghnse...R...35 Ind Cas 344 
15 C L J 258, Gora Chand Haidar v. Basanta Kumar Haidar. ..R... 36 Ind Cas 813 
15 C L J 388, Nalini Behary Ray v. Fulmani Dasi...D...20 C W N 849-34 Ind Cas 76... 

15 C L J 411, Mahomed Ibrahim Hossein Khan v. Ambika Pershad Singh. ..R... 36 Ind 

Cas 732 

15 C L J 446 (448), Bal Kishan Lai v. Topeswar Singh. ..R.. .20 OWN 845 = 35 Ind Cas 
557 

15 C L J 672, Abdul Karim v. Abdul Rahaman...R...20 C W N 948 = 33 Ind Cas 448 ... 

16 C L J 684, Mohamaya v. Ram Khelawan...F...31 M L J 97 = (1916) 2 M W N 96 = 20 

M L T 284 = 4 L W 133 = 35 Ind Cas 266 

15 C L J 684, Mohamaya v. Ram Khelawan...R...23 C L J 256 = 20 OWN 562 = 33 Ind 

Cas 34 

16 C L J 9, Parbatty Debya v. Mathura Nath Bannerjce...R...36 Ind Cas 650 
16 C L J 24, Dukha Mandal v. Grant.. .F.. .32 Ind Cas 794 

16 C L J 67, Sbeodhani Pandey v. Mabarani Beni Pershad Koeri...F...l Pat L J 479 ... 

16 C L J 77, Ranjit Misser v. Ramudar Singh. ..Dies. ..20 C W N 967 = 24 C L J 235 = 35 

Ind Cas 348 

16 C L J 144, Jarip v. Dorfa...F...24 C L 3 538 
16 C L J 144, Jarip v. Dorfa...D...24 0 L J 539 
16 C L J 217, Secretory of State v Forbes... Rel... 33 Ind Cas 450 
16 C L J 225, 8ree Kanta Pershad Hajari v. Irshad Ali 8arkar...D...36 Ind Cas 404 
16 C L J 264 (270), Bamjiban v. Dhikku...R...23 G L J 256 = 20 C W N 562 = 33 Ind Cas 
34 

16 O L J 296, Mathura Prasad v. Tota Singh. ..D.. .36 Ind Cas 404 
16 C L J 318, Dinabbanahu v- Mashuda...R...31 M L J 513 -(1916) 2 M W N 296 = 4 L 
W 507 = 20 M L T 391 

16 G L J 381, Digambar Nanda v. Secretary of State.. .R.. .36 Ind Cas 795 
16 C L J 383, Pajir ud-din v. Secretary of State. ..R... 36 Ind Cas 795 
16 C L J 427, Satti Prasad Garga v, Radba Nath Maithi...R...l Pat L J 154 = 36 Ind 
Cas 197 

16 C L J 436, DJiaram Cband v. Manji Sahu...F...23 C L J 26 = 20 CWN 370 = 43 C 
790 = 35 Ind Cas 305 

16 C L J 520, Sianaman v. Sham Oharan...R...24 C L J 523 = 21 CWN 776 

16 C L J 539, Arsadulla v. Mansub...D...23 C L J 485 = 21 C W.N 155 = 33 Ind Cas 957 

16 C L J 613, Sujjad Husain v. Nawab Abid Husain Khan. ..Ref to.. .30 Ind Gas 239. ... 
16 C L J 629, Chaudhri Mohammad Mehdi Husan Khan v. Sri Mandir Das ...R...36 
Ind Cas 562 

16 C L J 629, Muhammad Mehdi Husan Khan v. Sri Mandir Das. ..R... 32 Ind Cas 349. 

16 O L J 629, Mohammad Mehdi Hasau Khan v. Mandir Das. ..F... 30 Ind Cas 258 ... 

17 C L J 30, Aisa Siddika v. Bidhu Sekhar Banerjee...Rel on. ..35 Ind Cas 17 

17 O L J 50, Ashutosh Dhar v, Joy Lol Sardar...R...36 Ind CaB 528 .., 

17 C L J 125, Ramesbwar Singh Bahadur v. Rateshwar Singh. ..D... 36 Ind Cas 579 
17 C L J 143, Muhammad Ismail Khau v. Sheomukh Roy. ..R.. .33 Ind Cas 114 

* Read 25 0 L J 357 for 25 O L J 195. 
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17 0 L J 146, Nil Madhab Parhi v. Haran Frosad Parhi...F...84 Ind Oaa 106 
17 0 L J 209, Radba Madhab Paikara ▼. Kalpataru Roy. ..F... 34 Ind Oaa 494 
17 0 L J 230, Lakhi Narain Shaw v. Dhanada Kumar GhoBe...F...30 Ind Oaa 688 
17 0 L J 938, Ram Narain v. Laohmi Narain. ..R... 35 Ind Gas 76 — 21 0 W N 209 
17 0 L J 239, Ram Narayan Singh v. Krishna Ohandra Ghose...R...85 Ind \Oas 76—21 
0 W N 209 

17 0 L J 384, Madan Mohan Singh v. Raj KiBhori Kumari...D...80 Ind Oaa 289 
17 0 L J 388, Madan Mohan Singh ▼. Rajkishori Kumari...F...l Pat L J 563 
17 0 L J 411, Hidayet Ali v. Kamaland 8ingh...D...l Pat L J 157-35 Ind Oaa 544 ... 

17 C L J 435, Adit Singh v. Sukhraj Rai...R...24 0 L J 363-36 Ind Oaa 884-44 0 555. 

17 0 L J 499, Debi Prosad Ghowdhry v. Golap Bhagat...R...SO Ind Oas 578 

18 0 L J 18, Purno Chandra v. Bejoy Oband...R...3l M L J 39 — 35 Ind Oaa 154 
18 C L J 74, Gobind v. Banarsi Prosad. ..R... 23 C L J 635-34 Ind Gas 97 

18 0 L J 133, Lakhi Narain Jagdeo v. Krittibaa Das. ..R... 34 Ind Oas 48 
18 0 L J 209, Ram Nath Singh v, Basanta Narain Singh.. .F... 20 0 W N 1174 — 35 Ind 
Gas 873-1 Pat L J 406 (F B) 

18 O L J 214, Nistarioi Debi v. Rai Mohan Biswas.. .F... 20 OWN 1174—35 Ind Oaa 
873-1 Pat L J 406 (F B) 

18 O L J 223, Abdul Jalil v. Amar Cnand Paul. ..F... 20 OWN 1174 — 35 Ind Oaa 
873 = 1 Pat L J 406 (F B) 

18 O L J 321, Khirodamoyi Dasi v. Adbar Chandra Ghose...D...20 OWN 1174 — 35 Ind 
Gas 873-1 Pat L J 406 (F B) 

18 O L J 859, Hanaeswar Ghosh v. Rakhal Das Ghose...D...36 Ind Cas 771 
18 O L J 509, Godai Molla v. Aminuddi Hc.wladar...R...36 Ind Cas 528 
18 C L J 556, Ramtaran v. Harioharan...R... 23 O L J 231 — 33 Ind Oas 17 
18 OL J 559, Durga Oharan Mahto v. Raghunath Mahto...R...34 Ind Oas 875 

18 O L J 603. Deb Narain Dutt v. Ohunni Lai Ghose (Ram Sadhon Mandal)...R...36 

Ind Oas 792 

19 O L J 155, Bagirathi Dass v. Baleswar Bagarfci...R...36 Ind Cab 650 

19 0 L J 213, Puohha Lai v- Kunj Behari...R...l Pat L J 238 — 34 Ind Gas 482 

19 0 L J 601, Budbai v. Sonaullah...R...20 OWN 1048-1 Pat L J 174-34 Ind Oas 210 

20 0 L J 15, Jugal Kishore Marwari v. Ohintamoni Roy.. .R... 36 Ind Oas 999 
90 C L J 44, Ishani Dasi v. Gopal Chandra Dey...R...33 Ind Gas 157 

20 CL J 52, (F B), Dayamoyi v. Ananda Mohan Roy Ghowdhry. ..F. ..32 Ind Cas 252 ... 
90 0 L J 52, Dayamoyi v. Ananda Mohan Roy Chowdhury...R...33 Ind Oas 718 
20 0 L J 62 (90) (F B). Dayamoyi v. Ananda.. .R... 24 G L J 113-36 x nd Oas 719 
20 0 L J 52, Dayamoyi v. Ananda Mohan Roy. ..R... 33 Ind Can 112 
20 0 L J 52, Dayamayi v. Ananda. ..F... 23 C L J 304 — 20 OWN 586 (F B)— 33 Ind 
Cas 49 

20 0 L J 62 (F B), Dayamoyi v. Ananda Mohan Roy Chowdhury...R...23 0 L J 559 — 32 
Ind Gas 1003 

20 0 L J 107, Rai Oharan v. Biswa Nath. ..R... 23 0 L J 310 — 33 Ind Gas 685 
20 O L J 129, Adhar Chandra v. Pulin Behary...F...14 A L J 415 — 33 Ind Cfca520 
20 0 L J 140, Nuri Mian v. Ambioa Singh... R... 24 CL J 363 — 36 Ind Cas 884-44 G 
665 

20 0 L J 375, Ravi Veeraraghavulu v. Bomma Devara Venkata. ..F... 30 Ind Cas 372 ... 
20 0 L J 385, Raja Srinath Rov v. Dinabandhu Sen. ..D... 24 0 L J 158-34 Ind Oas 228 
20 0 L J 438, Sasibushan Mookerjee v Radbanath Bose... F... 150 PWR 1916-11 P R 
1917-16 P L R 1917-35 Ind Can 616 

90 0 L J 448, Durgi Nikarini v. Goberdhan...F...24 0 L J 30 

20 0 L J 448 (454), Durgi Nikarini v. Goberdhan Bose. ..R... 20 OWN 1005 — 33 Ind 
Oas 899-44 0 403 

20 0 L J 476, Kamini Debi ▼. Promotho Nath Mookerjee...F...8 L B R 213 — 9 Bur L T 
195-33 Ind Oas 664 

20 0 L J 555, Ragunath Das v. Sundar Das. ..R... 32 Ind Cas 489 

21 0 L J 167, Mohendra v, Shamsunne8sa......F...23 0 L J 82 — 33 Ind Oas 273 

21 O L J 192, Faizuddin Khan Raju Akab...R...36 Ind Oas 743 

21 0 L J 193, Faizuddin Khan v. Raju Akab...R...36 Ind Oas 100 

21 0 L J 237 (P C), Kunwar Digambar Singh v. Kunwar Ahmed Sayeed Khan.. .R.. .36 
Ind Oas 668 * 

21 0 L J 253, Jjokenath Singh v. Dhakeewar Prosad. ..Rel... 24 0 L J 88—35 Ind Oas 26 

91 O L J 253, Lokenath v. Dhakeswar.. R...24 G L J 165-20 0 W N 1258-86 Ind Oas 86 

21 0 L J 253, Babu Lokenath Singb v. Babu Dhwakeshwar Prosad Narayan 8ingh...B 

...38 Ind Oas 100 , 

21 C L f 667, Bbyama Oharan ▼. Prafnlla 8undari...F...23 0 L J 82—83 Ind Gas 273 ... 

21 C L J 628, Kumnd Kumar Bose ▼. Hari Mohan Samadar.. F...36 Ind Oas 798 

22 0 L J l t Bal Gungadfcar Tilak v. Shri Shrinivas Pandit.. .R.. <32 Ind Oas 291 
99 0 L J 1, Ba! Gongadhar Tilak ▼. Shri Srinivas Pandit... R... 82 Ind Oas 287 
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OOL. 

33 0 L J 90, Atul Chandra Singha v. Kunja Behari Singha, ...F... 20 OWN 1174—85 

lad Gas 878-1 Pat L J 106 (F B) ... 1153 

33 C L J 106, Abmadallab Ohowdhury v. Harkaru Saha. ..R... 38 Ind On 718 ... 99 

39 0 L J 290, Hazari Lai Sarkar v, Khaunish Chandra Roy. ..P... 33 lad Gas 598 ... 67 

33 C L J 811, Bouwang Raja Ohallapharoo y. Banga Behary San... R... 84 Ind Gas 609... 544 

33 0 L J 811, Bouwang Raja Ohallapharoo Chowdhury v. Banga Behary 8en...Expl& D 

...35 Ind Gas 111 ... 665 

32 0 L J 316, Sures Chandra v. Lalit Mohan Datta...R...114 P R 1916 ... 1449 

22 0 L J 352, Gopeswar Saha y. Jadab Chandra. ..R... 34 Ind Cas 609 ... 544 

22 0 L J 380, Narak Lai ▼. Magoo Lai.. .F... 23 0 L J 26-20 C W N 370-43 C 790-35 

Ind Gas 305 ... 507 

32 0 L J 409, Satis Chandra Ghose v. Rameswari Dasi...F...32 Ind Cas 849 ... 700 

22 C L J 415, Jhumak v. Debu Lai. ..R... 23 0 L J 561-34 Ind Cas 702 ... 998 

22 C L J 419, Ioharan Singh v. Nilmoney Balidar...R...36 Ind Cas 11 ... 1344 

23 C L J 235, Kalipada v. Shekhar Basini...Overraled...20 C W N 967-24 C L J 235- 

35 Ind Cas 343 ... 1284 

23 C L J 583, Basi Nath Pal (Kashi Nath Pal) v. Jagat Kishore Aoharjee Chowdhry 

...R...3G Ind Cas 882 ... 650 

24 C L J 38, Biseswar v. Bhsgabati...Rel. 00...24 C L J 166-20 C W N 1258-35 Ind 

Gas 36 ... 560 

Calcutta Law Reports. 

1 C L R 113, Maharajah Pertab Narain Singh v. Maharanee Subhao Koer...R...6 P W 

R 1916 = 41 P L R 1916-31 Ind Cas 699 ... 1442 

1 0 L R 453. Sreenath Chunder Cbowdhry v; Mohesh Chunder Bhandopadhya...F...34 

ind Cas 409 .. 1384 

2 C L R 249, Abhassi Begum v. Moharanee Rajrop Kunwar...R...36 Ind Cas 976 ... 889 

4 C L R 226, Suraj Bunsi Koer 7. Shoo Prasad SinRh...R...36 Ind Cas 44 ... 760 

4 C L R 2S2, Meokjee Khetaee v. Kasowjee Dovaohund...R...i2 N L R 174 ... 313 

4 G L R 638, Joykishore v. Panohoo Baboo.. .R.. .20 OWN 489 — 23 C L J 372 — 

43 C 944 = 34 Ind Cas 10 .... 809 

5 C L R 374, Sikher Chuod v. Dulputty Singh... R... 29 C L J 606-20 OWN 929-36 

Ind Cas 655 ... . 1392 

5 C L R 522, Beoharam Paul v. Bhugwan Chunder Ghose. ..F... 33 Ind Caa 520 ... 686 

6 C L R 76, Imrit Konwar v. Roop Narain Singh. ..F... 30 Ind Cas 927 ... 823 

6 0 L R 260, Abboy Churn Pal v. Rally Persbad Ohat.erji...R...36 Ind Cas 11 ... 1344 

6 C L R 282, Anderson v. Juggodumba Dabi...R...108 P R 1916 = 146 P W R 1916-35 

Ind Cas 458 ... 195 

6CLR 322, Moniram Kalita v. Keri Kolitani...R...32 Ind Cas 338 ... 825 

6 C L R 528, Dooli Chand v. Birj Bookan...Expl...23 (J L J 501 = 21 C W N 218 — 33 

Ind Cas 568 ... 641 

6 C L R 593, Lekraj Knar v. Mappal Singh. ..R... 30 Ind Cas 503 ... 1436 

7 C L R 141, Brojo Mohun De Siroar v. Sheikh Dengu...F...32 Ind Cas 510 ... 66 

7 C L R 141, Brojo Mohun De Sirkar v. Sheikh Dengu...F...32 Ind Cas 757 ... 643 

7 C L R 293, Radha Pershad Misser v. Monohur Das. ..R... 30 Ind Cas 289 ... 926 

7 C L R 364, Radha Gobind Roy Saheb v. Inglis...R...31 M L J 324-200 WN 1311- 

(1916) 2 M # W N 224-39 M 617 = 4 L We486 = 20M|L T 435-14 A L J 1114 
= 18 Bom L R 1007-25 0 L J 69-36 Ind Cas 902 (P C) ... 1010 

8 C L R 1, Rtmkishore Chuckerbutty v. Rally Kanto Ohuckerbutcy...Appl...32 Ind 

Cas 687 ... 826 

8 C L R 433, Poorna Chundor Sen v. Prosunnocoomar Dass...R...36 Ind Cas 968 — 10 

8 L R 72 ... 1189 

9 0 L R 57, Jotendro Mohan Tagore v. Jugal Kishore.. .F... 32 Ind Cas 587 ... 826 

9 0 L R 173, Purbati Churn Deb v. Ainud-din...R ..166 P W R 1916-2 P L R 1917- 

35 Ind Gas 645 ... 1153 

10 C L R 61, Doollohand v. Birj Bookun...Expl...23 CL J 601—21 CWN 318 — 93 

Ind Cas 668 • ... * 641 

11 C L R 1133(P C), Mungnl Pershad Diohit v, Grija Kant Lahiri...D...32 tnd Cas 74A ... 686 

11 C L R509, Jaggamoni Daai v. Nilmoni Ghosal...R...S3 Ind Cas 91 ... 1046 

12 0 L R 467, Rhidoy Krista MUtri v. Nabin Chandra Sen...Appr...l Pat L J 604 ... 902 

12 0 L R 560, Rash Behary Bysaok v. Sudden Chunder Singh. ..R... 31 Ind Gas 444 ... 305 

13 0 L R 109, Mackintosh v. Crow.. .R... 80 Ind Cas 323 ... 543 

13 0 L R 418, Isri Datt Koer y. Hansbntti Koerain...R...41 P W R 1916—32 Ind Gas 891. 312 

CalcuttA Weekly Notes. 9 

1 C W N 52, Mathura Das v. Raja Narindar Bahadur... R... 36 Ind Gas 685 ... 9 859 

1 G W N 225, Rajah Bree Nath Roy y. Gadadhar Daa...F...8 L B R 450 - 9 Bar L T 

945-85 Ind Gas 988 ... 451 
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1CWN 437, Moti SiDgh v. Ramdhari Singh. ..D... 30 Ind Gas 333 
10WN 458, Moharaneev. HareDdra...D...33 G L J 136 = 32 Ind Gas 300 
1 0 W N 530, Girindra Chandra Ganguli v. Rajendranath Ohatterjee...R...34 Ind Gas 534. 
1CWN 534, Ohand MoneeDasyav. Santo Moni D<tsya...R...33 Ind Gas 574 

1 G W N 665, Kailash Mondul v. Baroda Bundari Dasi...R...S6 Ind Cas 650 
3 0 W N 100, Rebells v. RebelIs...R.. 23 0 L J 79 = 33 Ind Gas 14 

a 0 W N 132, Hari Nath Karmakar v. Raj Chandra Karmakar...R...33 Ind Gas 502 

2 0 W N 318, Kailash Mandal v. Nabadwip Chandrakar...F...l Pat L J 547 

3 0 W N 330, Dhurmadas v. Brohmo Dutt...F...20 G W N 418 = 32 Ind Gas 388 

3 G W N335, Brijmohun Dobay v. Bungsidhur...R...102 P R 1916 = 36 Ind Cas 594 ... 
a 0 W N405, Nabu Mondal v. Gholim Mulliks...Rel...20 C W N 1113 = 1 Pat L J 253 = 
36 Ind Gas 126 

2 C W N 693, Jamina Bibi v. Seri Chand...F...23 C L J 147 = 35 Ind Cas 45 

3 0 W N 750. Monindra Chandra Nandy v. Troyluckho Nath Burat...R...43 0 1052 = 

34 Ind Cas 115 

3 G W N 55. Dulali Bewa v. Saroda Kinkar Paulit...R...l Pat L J 163 
SOWN 62, Ram Saran v. Mahomed Latif . F...34 Ind Cas 75 
3 0 W N 168, Bhama Oharan y. Abdool...R...20 OWN 773 = 36 Ind Gas 898 
3 0 W N 226, Dintarini Dasi v. Broughton. ..Rel... 33 Ind Gas 211 

3 0 W N 255. Krishna Kishore Neogi v. Mir Mahomed A1L..R...102 P R 1916 = 36 Ind 
Cas 594 

3 C W N 278, Satish Chandra Guha v. Ohander Kant Pyne...R...10 SLR 38 = 35 Ind 
Gas 551 

SOWN 341, Nityanund Roy v. Banshi Chandra Bhuijan...R...35 TndQas 885 
3 G W N 384, Gobindo v. Basant...D...23 C L J 125 = 32 Ind Cas 200 
3 C W N 464, Sharoop Dass Mondal v. Joggassur Roy Cbowdhry...Rel...20 OWN 661 
— 33 Ind Cas 923 

3 C W N 568, Nishachand v. Kanohiram...R...20 OWN 773 = 36 Ind Cas 890 
3 C W N 637, Srinath Daps v. Ilari Pada Mitter...R...35 Ind Cas 49 = 25 G L J 391 ... 

3 0 W N .730, Annapurni Nachiar v. Forbes.. .R.. .20 OWN |489 = 23 C L J 372 = 43 C 
944 = 34 Ind Cas 10 

3 W N 763, Rajandra Kumar Bose v. Mohim Chandra Ghose...Appr.. 1 Pat L J 604 ... 

4 0 W N 110, Gopal Chandra Banerjoo v. Poorna Chandra Banerjee...D...97 P R 1916... 
4 0 W N 153, Balkishen Daa v. W. F. Legge...F...36 Ind Cas 597 

4 C W N 162, Raj Narain Das v. Bhama Nando Das Chowdhry...R...36 Ind Gas 611 .. 
4 0 W N 274, Beni Pershad Koeri v. Dudhnath Roy. ..R... 32 Ind Cas 827 
4 0 W N 574, Madhab Chandra Pal v. Rejoy Chand Mahatab...R...33 Ind Cas 602 ... 

4 C W N 690, Jogemaya v. Girindra. ^D... 23 C L J 125 = 32 Tnd Cas 200 
4 C W N 593, Radhamani v. Colleotor oi Khulna.. .R... 20 OWN 773 = 36 Ind Cas 890 . 
40WS 667, Nilkanta Chaki v. Ghatoo Sheikh.. .R... 34 Ind Cas 912 = 21 C W N 363 = 
44 0 272 

4 C W N 818, Surendra Kumar Basu v. Kunja Behari Singh ..F...33 Ind Cas 593 ... 

4 C W N 818, Surendra Kumar Basu v. Kunja Behari Singh. ..R... 33 Ind Cn& 593 

*6 0 W N 33 (P C), Garuradhwaja Prosad v. 8uprun Dhwaja Prasad... Rel oh.. 20 C W 
N 876=1 Pat L J 109 = 35 Ind Cas 383 

5 G W N 114, Mourg Tha Huym v. Mha Thein Myah...R...49 P W R 1916 = 32 Ind Cas 

863 

6 C WN 128, Hiramoni v. Radba...R...14 A L J 35 = 33 Ind Cas 810 

5 C W N 137, Maharajah of Bhart.pur v. Rani Kauno Dei. ..R... 36 Ind Cas 500 
5 C W N 226, Ghulam Jilani v. Muhammad Hassan...R...107 P W R 1916 = 117 P B 
1916 = 34 Ind Cas 192 = 70 P LR 1917 

5 0 W N 273, Peary Mohan Mukherjee v, Narondra Krishna Mukhcrjee...R...32 Ind 
CaB 906 

5 C W N 285, Mahomed Alam v. Dilbar Khan. ..F... 12 N L R 103 = 36 Ind Cas 534 ... 

5 0 W N 343, Nabin Chander Soot v. Nawab Ali Sarkar...R ..1 Pat L J 238 = 34 Ind 

Gas 482 

6 C W N 454, Raj Narain Ghosh v. Abdul Rahim.. .R... 20 C W N 699 = 1 Pat L J 129= 

, 34 Ind Cas 370 

5 0 W N 545, Vaduseva v. Maguni...R...20 OWN 773 = 36 Ind Cas 890 

6 G W N 756, Radha Raman Saha v. Pran Nath Roy...R...20 C W N 845 = 35 Ind Oas 

567 

6 0 W N 111, Ram Taran v, Asmat Ullah...R...l Pat L J 190 
6 0 W N 209, Dinobundu Shaw Chowdhry v. Jogmaya Dasi. ..R... 36 Ind Oas 510 
6 0 W N 226, Ghulam Khan v. Muhammad Hassan l ..R...ll P W R 1916-28 P R 1916 
~ -31 Ind Oas 700 

60 W ISP S41 (P C), Karuppanan Servai v. Srinivasan Ohetty...Ref to. ..30 Ind Oas 289... 
* Read 95 Ind Cas 383 for 35 Ind Cas 183. 
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SOWN 249, Benimadhub Goraia v. Lalmoti Daai...F...20 OWN 680=32 Ind Oaa 186. 
6 0 WN 242, Beni Madhab Gorain v. Lalmoti Daai...F...20 OW N 847-32 IndCaa 251. 
6 0 W N 329, David Yule v. Ram Rhelwan Bahai. ..D... 36 Ind Caa 56 
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18 0 W N 55, Durga O ha ran Mahto v. Raghunath Mahto...R...34 Ind Cas 875 ... 1128 

18 C W N 66. Durga Prosad Singh v, Rajeudra Narain fragohi...R...20 OWN 680 — 32 

Ind Cas 185 668 

18 0 W N 66, Durga Prasad Singh v. Rnjendra Narayan Bagohi...F.,.20 C W N 347 — 

32 Ind Cas 251 ... 888 

18 C W N 3G6, Hanseswar Ghosh v. Rakhal Das Ghosh. ..D... 36 Ind Cas 771 ... 54 

18 0 W N 473, Nabadipendra v. Madhusudan...F...23 C L J 429-34 Ind Cas 444 ... 1172 

18 C W N 492, Jnanendra Nath Bo«*g v. Khulna Loan Co. Ltd. ..R... 31 ML J 513 

— (191G) 2 M W N 296 = 4 L W 507-20 M L T 391 ... 1082 
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18 C W N 896. Gulab Kuer v. Ram Ratan Pandey...R...34 Ind Cas 857 ... 1226 

18 C W N 907, Mohendra Nath Biswas v. 8yam Lai Banerjeo...D...33 Ind Cas 420 ... 907 

18 C W N 929, Musammat lliran Bibi v. Musammat Sohan Bibi...F...30 Ind Cas 927... 323 

18 C W N 942, Darik Dhakari v. Aswini Kumar Nag. ..D.. .33 Ind CaR 211 ... 876 

18 0 W N 971 (F B), Dayamoyi v. Ananda Mohan Roy Chowdbry...F...30 Ind Cas 252 * 85 

18 C W N 971, Dayamoyi v. Anandha Mohun Roy Ohowd5ry...R...33 Ind Cas 718 ... 99 
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18 0 WN 1133, Badiatannoasa Bibi v. Ambioa Charan Ghose. ..D... 36 Ind Cas 673 ... 291 

18 C W N 1263, Laohmi Chaud Jhawnr v. Ilemendro Perehad Ghose... R...I Pat L J 71 

= 35 Ind Cas 431 ... 1134 

18 0 W N 1335, Tshani Dasi v- Gopal Chandra Dey...R. ..33 Ind Cas 157 ... 1362 
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19 C W N 140, Gopini Debi v. Ram Taran Tewary...R.. 1 Pat L J 604 ... 902 

19 C W N 143, Protap Chandra Roy v. Judhistir Das...R...l Pat L J 604 ... 902 

19 0 W N 203, Kunja Behari Seal v» Durga Prasad Singh. ..R... 20 C W N 1135 — 1 Pat 

L J 275 ... # 925 

19 0 W N 250, Mahomed Musa v. Aghoro Kumar Ganguli...R...20 C W N 1054 — 31 

ML J 68-14 A L J 797 (1916) 2 M W N 23-34 Ind Cas 921 (P C) ... 515 

19 C W N 282, Jambu Parasad v. Mobomed Nawab Aftab Ali Khan. ..F... 9 Bur L T 197 1239 

19 0WN 393 (P C), Kunwar Digambar Singh v. Kunwar Ahmad Sayoed Khan. ..R... 36 

Ind Cas 668 . ... . 175 

19 0 W N 468, Abdul Ali v. Syed Rajan Ali. ..D... 36 Ind Cas 610 • ... 654 

19 0 W N 514, Krishna Lai v. Salim Mahomed. ..F... 33 Ind Cas 110 "... 101 

19 C W N 525, Durgi Nikarini v. Goburdhan BoBe...R...20 C W N 1005 — 33 Ind Cas 899 

-44 0 403 . ... 1409 

19 0 W N 623, Patiram Banerjee v. Kankinara...D...20C W N 365 — 35 Ind Cas 3 ... 279 

19 C W N 637-N, Shashi Bhusan Hazra v. Aswini Corner Samanta...R...35 Ind Cas 

696 - 26 OL - I 666 _ ... 90 

19 C W N 649, Kista Bar v. Srimati Banamoyi Debai...F...l Pat L J 364 ..." 1011 

19 C W N 729, Bal Gangadbar Tilak v, Sbri Shrinivas Pandit.. .R... 32 Ind Cas 291 ... #789 


Read 17 0 W N 889 for 17 C W N 829. 
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20 0 W N 1, Budha Singh v. Lalta Singh.. .R...1 Pat L J 324 — 35 Ind OaB 687 ... 773 

20 0 W N 39, Ahmadullah Ohowdhry v. Harkaran Saha.. .R... 33 Ind Cas 718 ... 99 
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2 I A 7, Mahomed Sbumeool Hooda v. Bhewukram...D...82 Ind Oas 469 
2 I A 7, Mahomed Sbumeool Hood v. 8bewukram...R...32 Ind Gas 107 
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— 35 Ind Cas 36 .. 660 
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19 I A 166, Prosuono Coomar Sanya] v. Kasi Das 8anyal...Appr...30 M L J 238-3 L 
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43 C 944 = 34 Ind Cas 10 ... 809 
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28 I A 35, Maharajah of Bharatpur v. Rani Kanno Dei. ..R... 36 Ind Cas 500 ... 340 
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3u Ind Cas 299 (P C) ... 1034 
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1 * Read 36 Ind Cas 292 for 26 Ind Cas 292. 
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30 I A 114 (P 0), Mohori Bibee v. Dharmodas. 32 Ind Cas 638 
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39 I A 197, Rangoon Botatoung Company v. The Collector. Rangoon. ..D... 31 M L J 324 
= 20 C W N 1311 -(1916) 2 MW N 224 = 39 M 617 = 4 L W 486 = 20M L T 
435 = 14 A L J 1114= 18 Bom L R 1007 = 25 CLJ 69 = 35 Ind Cas 902 (P C) 

39 I A 218, Shamu Patter v Abdul Kadir...Rel OD...20 OWN 699 = 1 Pat LJ129 

= 34 lud Cas 370 

40 I A 40, Suraj Narain v. Ikbal Narain ..R.. .20 OWN 1085 = 14 ALJ 822 = 20 M 
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Read 32 Ind Cas 526 for 32 Ind Oas 525. 
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* Read 9 Ind Cas 377 for (1911) Ind Gas 377. 
t Read 'SI Ind Gas 700 for 21 Ind Gas 700. 
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933-1 Pat L J 374 ... 985 

17 Ind Cas 396, Moha\nmad Mehdi Hasan Khan v. Mandir Das. ..F... 30 Ind Cas 258 ... 671 

17 Ind Cas 396, Muhammad Mehdi llasan Khan v. Sri Mandir Das. ..R... 32 Ind Cas 349 670 

17 Ind Cas 396, Chaudri Muhammad Mehdi Hasan Khan v. Sri Mandir Das.. .R... 36 Ind 

Cas 562 ... 290 

17 Ind Cas 442, Kodi Venkatappa Row v. Barnala Surayanarayana...R...30 Ind Cas 322 568 

17 Ind Cas 581 y Brij Lai v. Ram Rattan.. .D...42 PWR 1916-32 Ind CaB 719 ... 392 

17 Ind Cas 619, Velayutham Pillay v. Vytbilingam Pillay...R...32 Ind CaB 608 ... 973 

17 Ind Cas 729, Sri Narain v. Lala Raghubans Rai...R...36 Ind Cas 44 ... 760, 767 

17 Ind Cas 735, Ram Nath v. Bulaqi Ram.. .R... 74 PWR 1916 = 58 P R 1916 = 32 Ind . 

Cas 454 ... 766 

17 Ind Cas 917, Digambar Nanda v. Secretary of State. ..R... 36 Ind Cas 795 ... 89 

18 Ind Cas 1, Naku Umma v. Ragava Monon...R...32 Ind Cas 107 ... 1051 

18 Ind Cas 1, Naku Umma v. Raghavan Mouoc...D...32 Ind Cas 459 ... 1050 

18 InU Cas 212, Ayula Guruvaya v. Ayula Venkanna...R...G0 P R 1916=88 PWR 1916 

= 33 Ind Cas 763 . t ... *805 

18 Ind Cas 417, Avathani Muthukrisbnier v. Sankaralingam Pillai...R..30 Ind Cas 323 543 

18 Ind Cas 571, Muhammad Ismail Khan v. Sheomukh Rai...R...33 lud Cas 114 ... 1024 

18 Ind Cas G10, Sundar* Riddiar v. Subbrah Roundao...R & Expl...51 PWR 1916 — 

53 PR 1916-33 Ind Cas 474 (FB) • ... 1077 

18 Ind Uas 621, ABhutosh Dhar v. Joy Lai Sardar...R...36 Iqd Cas 528 ... 81 

18 Ind Oas 701, Gian Chand v. Behari Lai. ..R... 11 PWR 1916 = 28 P R 1916-t31 Ind 

Oas 700 • ... • 263 

13 Ind Caa 715, Bipin Behari Bejali v. Kanti Chandra Mandal...Expl.. 36 Ind Caa 732... 349 


* It is wrongly printed as 17 Ind Cas 5 = 17 O L J 284 at p.426. 
t Read 31 Ind Cas 700 for 21 Ind Oas 700. 
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18 Ind Oas 734, Muhammad Karimullah Khan v. Jhaman Singh. ..D.. .34 Ind Gas 755... 
18 Ind Oas 752, Nafcwar v. Alkbu...P...36 Ind Car 610 

18 Ind Cab 796, Sajawal v. Sodagar Singh. ..R... 104 P W R 1916=934 Ind Cas 209 = 58 P 

L R 1917 

19 Ind Cas 249, Ramephwar Singh v. Mahendra Narayan Kuer...F...l Pat L J 521 
19 Ind Cas 273. Debi Prosad Chowdhry v, Golap Bhagat...R...30 Ind Cas 578 

19 Ind Oas 676. Hakim Ali Khan v. Dalip Singh. ..D... 51 P W R 1916 = 53 P R 1916 = 
33 Ind Cas 474 (F B) 

19 Ind Cas 686, Bhagirathi Dass v. BAleswar Bagarti...R...36 Ind Cas 650 
19 Ind Cas 739, Durga v. Tnfca Ram. ..R... 32 Ind Cas 551 

19 Ind Cas 824, Sivatha Muthu Asari v. Revd. J. N. H. Mesguita...R...33 Ind Cas 57 ... 
19 Ind Cas 931, Rakhal Chandra Ghosh Mozumdar v. Ashutosh Ghosh.. .F... 37 P W R 
1916 = 32 Ind Cas 640 

19 Ind Cas 961, Waryan Singh v. Mahtab Singh. ..D... 16 P W R 1916 = 25 PR 1916 = 32 
Ind Cas 121=67 PLR 1917 

19 Ind Ca9 963, Ambika Charan Guha v. Tarini Charan Chanda. ..F...1 Pat L J 472 N 
= 36 Ind Cas 77 

19 Ind Oas 989, Chamatkarini Dasi v. Tgiguna Nath Sardar...F...36 Ind Cab 243 

20 Ind Cas 1, Parbati v. Sir Rameshwar Singh.. .F... 14 A L J 347 = 38 A 357 = 33 Ind ‘ 

Cas 737 

20 Ind Cas 630, Deb Narain Dutt v. Ohuni Lai Ghose (Ram Sadhan Mandal)...R...36 
Ind Cas 792 

20 Ind Cas 683, Hanseswar Ghosh v. Rakhal Das Ghose. ..D... 36 Ind Cas 771 
20 Ind Cas 758, Rabban Bibi v. Sohadra Bibi... D... 150 PWR 1916=11 PR 1917 = 
16PLR 1917 = 35 Ind Cas 616 

20 Ind Cas 773, Bbagwan Din Singh v. Fakir Singh. ..R.. .32 Ind Cas 345 
20 Ind Cas 810, Darga Charan Mahto v. Raghunath Mahto...R...34 Ind Cas 875 

20 Ind Cas 894, Lalman v. Nand Lai.. .F... 30 Ind Cas 503 

21 Ind Cas 69, Baldeo Singh v. Puttu Lai. ..F... 35 Ind Cas 845 

21 Ind Cas 87. Imam Ali Patwari v. Arfatunnessa...R...32 Ind Cas 707 
21 Ind Cas 308, Batcha Bahib v. Abdul Gunny. ..R.. II P W R 1916 = 28 P R 1916=* 31 
Ind Cas 700 

21 Ind. Cas 618, Abdul Ali v. Syed Rejan Ali. ..D... 36 Ind Cas 610 

21 Ind Cas 681, Gangu Reddi v. Samarapathy Mudali...F...30 Ind Cas 721 

21 Ind Cas 774, Sheo Gobind Singh v. Dhanukdhari Singh. ..N & F...8 L B R 427 = 

9 Bur L T 169 = 33 Ind Cas 1003 

21 Ind Cas 848, Kanakasabai Mudaliar v. PonnuBaini Mudaliar...F...30 M L J 504 = 34 
Ind Cas 766 

21 Ind Cas 925, Wali Muhammad v. Bahawal Baksh...R...107 PWR 1916=117 PR 
1916 = 34 Ind Cas 192 = 70 P L R 1917 
21 Ind Cas 957, Godai Molla v. Aminuddi Howladar...R...36 Ind Cas 528 

21 Ind Cas 979, Rash Behari v. Mahendra Nath Ghose. ..F... 31 Ind Cas 269 

22 Ind Ca3 267, Asghari Khanam v. Raj Bibi...R ..32 Ind Cas 516 

22 Ind Cas 291, Mariappa Annam v. Hari Hara Iyer.. .F... 32 Ind Cas 45 

22 Ind Cas 570, Sidhesuri Pershad Narain Singh v. Dharamjit Narain Singh. ..R & F... 

I Pat L J 472 N = 36 Ind Cas 77 

22 Ind Caa645, Dowlat Rai v. Khub Lai Singh. ..R.. 35 Ind Cas 455 , 

22 Ind Cas 685, Mrs. Christiana Benshawn v. Benarasi Prosad Chowdbuty...ConB... 
3 L W 521 = 34 Ind Cas 791 

22 Ind Cas 785, Hussaina v. Bahib Nur...R...135 PLR 1916 = 117 PWR 1916 = 

• 35 Ind Cab 342 

22 Ind Cas 795, Sultan Singh v. Badhawa Singh.. .R...5 PWR 1916 = 42 PLR 1916 = 

31 Ind Cas 725 

23 Ind Cas 6, Binga Aiyar v. Venkataramana Aiyar...R...3l M L J 147 = (1916) 2 M W 

N 284 = 36 Ind Cas 507 

23 Ind Cas 102, Musammat Ghure v. Musammat Sital Kuar...R...30 Ind Cas 258 
23 Ind Oas 231, Ram Jijawan v. Mohammad Abdul Hassan Khan. ..R... 34 Ind Cas 304 ... 
23 Ind CastlOl, Badiatannessa Bibi v. Ambica Charan Ghose. ..D... 36 Ind Cas 673 
23 Ind Cab 532, Gafur Khan v. Secretary of State for India. ..D... 30 Ind Cas 372 
23 Ind Cas 553, Vogoti Chengiah v. Putha Ramadu...R...31 Ind Cas 209 
23 Ind Cas 562, Jajneswar Saha v. Satish Chandra Saha. ..R... 36 Ind Cas 100 
23 Ind Oas 805, Ram^samy Chottiyaf v Sundara Reddiar...F...35 Ind CaH 455 
23 Ind Cas 839, Abdul Aziz v. Tafaz-ud-diu...R...14 A L J 409 = 38 A 358 = 34 Ind Cas 272 
• 28 Ind Oas 925, Thakar Das v. Ram Dass...R...ll «P W R 1916 = 23 P R 1916 = 31 Ind 
Oas 700 
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Read 31 Ind Cas 700 for 21 Ind Cas 700, 
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COL. 

23 lad Oab 943, Sheikh Abdul Rahman v. Kale Khan... R... 36 Ind Caa 668 ... 176 

23 Ind Caa 951, Kotliandapani Naidu v. Kuppuswami Naioker...F...38 Ind Caa 568 ... 685 

24 Ind Caa 25, Saeeduddin Khan v. HiraIal...R A F...1 Pat L J 472 N = 36 Ind Caa 77 390 

24 Ind Oas 80. Jugal Kiahore Marwari v, Ghintamoni Roy. ..R... 36 Ind Caa 999 ... 1017 

24 Ind Caa 217, Ponnuswamy Padayaohi v. Karupudayan...F...35 Ind Caa 121 ... 128 

24 Ind Cafi 243, Midnapore Zamindari Go. Ltd. v. Nitya Kali Daai ..Dill.. .48 P R 1916 

= 142 P W R J916 = 34 Ind Caa 681 ... 588 


24 Ind OaB 252. Shiam Sundae Lai v. Buddha Lal...R & F...1 Pat L J 472 N = 36 Ind 

Gas 77 ... 390 

24 Ind Caa 304, Raghunath Das v. Sundar Das... R... 32 Ind Caa 489 ... 686 

24 Ind Oas 3C9, Musammat Hican Bibi v. Musammat Sohan Bibh..F...30 Ind Can 927 823 

24 Ind Oas 369, Cbettikulam Prasanna Venkataohalla Reddiar v. Collector of Trichino- 

poly...R...30 Ind Cas 240 ... 361 

24 Ind Cas 470, Gobind Ram v. Rani Suraj Kaur...R...33 P R 1916 = 31 Ind Caa 794 ... 586 

24 ind Cas 470, Gobind Ram v. Rani Siraj Kaur...D...17 P W R 1916 (F B) ... 586 

24 Ind Cas 519, Patinharkuru Valiabban Chattan Rajah Avergal v. Rama Varma...R... 

34 Ind Cas 519 ... 1128 

21 Ind Cab 7G6, Kothandapani Naidu v. Kuppusamy Naicker...F...33 Ind Cas 558 ... 685 

24 Ind Cas 860. Pitambar Mahapaira v. Bhagabat Lai. ..T... 35 Ind Cas 838 ... 101 

24 Ind Cas 904, Aleman Rama Row v Beorotary of State for India. ..F.. 35 Ind Cas 121... 128 

25 Ind Cas 84, Ramo«wsir Mandal v. Priivabati Dobi...R...35 Ind Cas 49 = 25 C L J 391 825 

25 Ind Cas 208, Mogh Raj Vaish v. Abdullab Khan...R . 33 Ind CaH 527 ... 993 

25 Ind Oas 236, Ishani Dasi v. Gopalohandm Dey...R...33 Ind Obr 157 ... 1362 

25 Ind Cas 267, Sasibhushan Mnokerjee v. Radhana'h Boso...F...150 P W R 1916== 

11 P R 1917 = 16 P L R 1917 = 35 Ind Cas 616 ... 327 

25 Ind Cas 305, Rivi Veeraraghavulu v. Bomuia Devara Venkata.. ,F... 30 Ind Cas 372... 373 

25 ind Cas 325, Waryam Singh v Mahtab Singh.. .D... 16 P W R 1916 = 25 P R 1916 = 


= 32 Ind Cas 121 = 67 P L R 1917 ... 684 

25 Ind Cas 573, Muthukrishmi Iyengar v. S inkaranarayana Iyer. ..R... 36 Ind Cas 100... 949 

• 25 Ind Cas 583, Nidamurthi Ivrisbnamuri hy v. G4rjiparthihngam...Not F...11 P W R 

1916 = 28 P R 1916 = 31 Ind Cas 700 ... 263 

25 lud Cas 591, Ghulam Sarvar v. Muhammad Ambar Ali Khan. ..Dias. ..34 Ind Cas 672 1262 

25 lud Cas 643 Walayat Husain v. Nam Lai... R... Ill P W R 1916 = 146 PL R 1916 = 

I 128 P R 19)6 = 34 Ind Cas S22 ... * 310 

25 Ind Cas 723, Amir Begani v. Harder Muhammad Ismail Khan. ..D... 150 P W R 1916 

= 11 P R 1917- 1C P L R 1917 = 35 Ind Cas 616 ... 327 

25 Ind Cas 823, Ram Din v. lvayesth PatshaU, Allahabad. ..Diet. ..19 O C 321 1161, 1162 

25 Ind Cas 833, Kunchapudy Anantha Venkata Voeraraghava Charyulu v. Malli- 

karjuna Prasada Naidu. ..F... 32 Ind Cas 45 ... 379 

25 Ind CaB 891, Srimath Kidambi Jagannatha Charyulu Ayyavarlu v. Pidipiti Kutum- 

barayadu...R...35 Ind Cas 121 290, 867, 1184 

25 Ind Cab 89), Kidambi Jagannath.icharyulu v. Pidipiti Kutumbarayadu...R...31 Ind 

Cas 209 ... 376 

25 Ind Caa 905. Ram Adhim Misra v, Bitla Baksh Singh. ..R... 36 Ind Caa 709 ... 1117 

25 Ind Cas 917, Gur N.iraiu v. Gulzari Lal...R. .33 Ind Cas 785 785 

26 Ind Cas 1, Singaram Cbettiar v. Kalyauasuudarain Pillai...R...3Q ML J 260 = 32 

Ind Oas H 13 = 39 M 1035 ... 811 

26 Ind Cas 32. Jagannatfc v. Laobman Das. ..R... 36 Ind Cas 906 ... 50 

26 Ind Cas 67, Uavulapali Papi Reddi v. Nanduru Peda Venkataoharyulu...R.. 31 Ind 

Caa 209 .. 376 

26 Ind Cas 93. Kithirosan Chcttiar v, Ramaswamy Chottiar...F...10 SLR 53 = 35 Ind 

Cas 530 ... # 436 

26 Ind Oas 242, Lala Singh v. Harzari Singh.. .R... 30 Ind Cas 364 ... 183 

26 Ind Cas 346, Ponnuswamy Iyer v, Permaye...R...36 Ind Cas 100 ... 949 

26 ind Cas 747, Saripalli Vonkatarayagopala Raju v, Pota Narahsayya...F...36 Ind Cas 610 654 

26 Ind Cas 922, Ahamad Raza Khan v Ram Lai. ..F... 36 Ind Cas 100 ... 207 

26 Ind Cas 922, Ahmad Raza Khan v. Ram Lai. ..R... 36 Ind Caa 743 ... • 209 

27 Ind Cas 1, Muasammat Bibi Bakhtun v. Saved Ahmed Ishaque...R...36 Ind Cas 100... 949 

27 Ind CaH 31, Nga HU Gyaod v. Mi Ya Po...R...30 Ind Cas 364 263 

27 Ind Oas 61, Dayamoyi v. Ananda Mohun Roy Chowdhry...F...30 Ind Cas 252 ... 85 

27 Ind Cas 61, Dayamoyi v. Ananda Mohan Roy. ..R... 33 Ind Caa 112 # ... 1088 

27 Ind Cas 61, Dayamoyi v. Ananda Mohan Roy Chowdhury...R...33 Ind Caa 718 ... 99 

27 Ind Caa 135, Sadhu Oharan Dutta v, Hara Nath Dutta.!.D...20 OWN 1174 = 35 Ind 

Cas 873 = 1 Pat L J 406 (F B) . 1162 


* Read 31 Ind Oas 700 for 21 Ind Oas 700. 
t Read 128 P B 1916 for 128 P R 1915. 
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97 Ind Cas 199, Rash Behari v Bhagwao Ohunder...F...62 P W R 1916 = 110 P R 1916 

= 145 P L R 1916 = 35 Ind Cas 494 = 17 CrLJ 318 ... 51 

97 Ind Cas 999, Gulab Kuer v. Ram Ratan Pandey...R...34 Ind Oas 857 ... 1996 

97 Ind Cas 939, Nistarini Debya v. Behari Lai. ..B... 114 P R 1916 ... 1449 

97 Ind Cas 455t The Hindustan Assurance and Mutual Benefit Society Ltd. v. Mulraj 

...D...150 P W R 1916 = 11 P R 1917 = 16 P L R 1917 = 35 Ind Cas 616 ... 327 

97 Ind Cas 465, Babu Lokenath Singh y. Babu Dhwakeshwar Prosad Narayan Singh 

...R...36 Ind Cas 100 ... 949 

27 Ind Oas 568, Vardiparthi]Ramayya v. Korukonda Jagannadam...R...31 Ind Cas 911... 256 

27 Ind Cas 625, Meugens v. Sutlej Flour Mills, Ferozepur..,R...38 P W R 1916=32 Ind 

Cas 619 ... 400 

27 Ind Cas 640, Mt. Misri v. Mt. Cbauli...R...149 P W R 1916 = 8 PL R 1917 = 35 Ind 

Oas 608 ... 1287 

27 Ind Cas 677, Mukta Nath Roy v. Jitendra Nath Roy...D...4 L W 255 = 31 M L J 357 

= 34 Ind Cas 849 = 40 M 550 ... 17 

97 Ind Cas 944 (945), Narasimha Ohutii v. Vijiapala Namur. ..R... 66 P R 1916 = 130 P L 

R 1916 = 117 P W R 19P5-35 Ind Cas 321 ... 404 

28 Ind Cas 92, Faizuddin Khan v. Roju Akab...R...36 Ind Cas 100 ... 949 

28 Ind Cas 22, Faizuddin Khan v. Reju‘Akab...R . 36 Ind Cas 743 ... 209 

28 Ind Cas 34 (P G), Kunwar Digambar Singh v. Kunwar Ahmed Sayeed Khan ..R...36 

Ind Cas 668 ... 175 

28 Ind Cas 60, Senmal Niha lchand v. Mulomal Rahimal... Dias. ..107 PWR 1916 = 

117 P R 1916 = 34 Ind Cas 192 = 70 PLR 1917 ... 267 

28 Ind Cas 79, Arunaohalam Chetty v. Rangasamy Pillai...F...36 Ind Cas 831 ... 569 

28 Ind Oas 91, Sennava Reddiar v. Venkatacbala...R...97 P R 1916 ... 441 

28 Ind Oas 180, Ali Bakhsh v. Ghurai...R...30 Ind Cas 281 ... 1931 

28 Ind CaB 200, Darbha Lingayya v. Darbba Kanakamma...F...30 Ind Cas 897 ... 823 

28 Ind Cas 304, Mohabir Pershad Chowdhury v. Chandra Shekar Sahai...D...150 P W 

R 1916 = 11 P R 1917 = 16 PLR 1917 = 35 Ind Cas 616 ... 327 

28 Ind Cas 360, Mussammat Jagdei v. Sohan Lai. ..F... 36 Ind Cas 732 ... 427 

28 Ind Cas 433. Nissim Bokhor v. Sultanalli 8hustary...F...9 Bur LT 99 = 33 Ind Cas 96 837, 1377 
28 Ind Cas 483, Nissim Isaao Bekhor v. Sultanalli 8hustary...F...9 Bur L T 99 = 

33 Ind Cas 96 ... 1163 

28 Ind Cas 840, Perumal Gramani v. Mahamad Kasim Sahib. ..F... 33 Ind Cas 57 ... 1418 

28 Ind Cas 871, Avula Cbaramundi v. Marriboyina...R...l Pat L J 238 = 34 Ind Cas 482 215 

28 Ind Cas 959, Namberumal Chetti v. Pasumarthy Kannia Chetty. ..R... 30 M L J 504 

= 34 Ind Cas 766 ... 771 

29 Ind Cas 237, Mahammad Husain 8aib v. Abdul Karim Saib...F...32 Ind Cas 39 ... 342 

29 Ind Cas 265, Tara Chand v. Official Liquidators of Peoples’ Bank of India Ltd...R... 

5 P W R 1916 = 42 PLR 1916 = 31 Ind Cas 725 ... 480 

29 Ind Cas 275, Narain Beeviammal v. KadirMeera Sahib Tarayan...R...36 Ind Oas 100 949 

29 Ind Cas 294, Thiruvenkatachariar v. Thangayi Ammal...D...3G Ind Cas 771 ... 54 

29 iDd Cas 475, Krishna Aiyar v. Cbakrapani...R...30 M L J 504 = 34 Ind Cab 766 ... 771 

29 Ind Cas 555, Nand Kishore Pande v. Muhammad Hasan... F.. 33 Ind Cas 556 ... 908 

29 Ind Cas 556, Venkata Perumal v. Prayag Dassji...R...31 M L J 513= (1916) 2 M WN 

296 = 4 LW 507 = 20 ML T 391 ... 1082 

29 Ind Oas 639, Bal Gungadhar Tilak v. 8hri Shrinivas Pandit. -.R... 32 Ind Cas 291 ... 789 

29 Ind CaB 639, Bal Gangadhar Tilak v. Sheri Srinivas Pandit. ..R.. .32 Ind Cas 267 ... 1451 

29 Ind CaB 724, Lahar Puri v. Puran Nath. ..R... 34 Ind Cas 875 ... 1128 

30 Ind Cas 45, Kumud Kumar Bhose v. Hari Mohan Samadar...F...36 Ind Cas 798 ... 407 

30 Ind Oas 111, Ganesh Bhagat v. Sarada Prasad Mukerjee...R...36 Ind Cas 615 ... 570 

30 Ind Oas 238, GurCharan Prasad v. Mussammat Baohni...D.. 36 Ind Cas 732 ... 427 

30 Ind Cas 399, Rayappa Shanbhag v. Gopal Subbayya Shanbbag...R...32 Ind Cas 99 989 

30 Ind Oas 491, Jas Ram v. Attar Cband...D...148 PWR 1916 = 7 PLR 1917 = 35 Ind 

Cas 677 ... 982 

30 Ind Cas 586, Hidayat Ali Khan Sahib v. Kbader Kban Saheb...R...36 Ind Cas 100 ... 949 

*30 Ind Cas 596, Appaiyya Sbetty v. Mahammade Behari. ..R... 32 Ind Cas 526 ... 911 

30 Ind Cas 703, Mutojuburi Sivaramayya v. Singumahanti Bujanga Rao...Dlsi... 

80 P W R 1916 = 33 Ind Cas 730 ... 55 

30 Ind Cas 755, Cbakkara Kannan v. Varayalankandi Kunhi Pokker...D...32 Ind Cas 459 1050 

80 Ind Cas 75£b Cbakkara Kannan v. Kunhi Pokker..,F...32 Ind Cas 107 ... 1061 

80 Ind Gas 839, Ramasamy Chetti v. Bank of Madras. ..F.. .62 PWR 1916 = 110PR 

1916=145 PL H 1916-35 Ind Cas 494 = 17 CrLJ 318 ... 51 

30 Ind Cps 845, Abdul Rahim Sahib v. Kullappa £k>wnden...D...149 P WJt 1916— 

8 PLR 1917 = 35 Ind Cas 608 ... 1287 


Bread 32 Ind Cas 626 for 32 Iud Cas 525. 
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31 Ind Cas 4, Bubramania Iyer v. Venkataramier...R...lll P W R 1916 — 146 P L R 
1916- • 138 P R 1916-34 Ind Cas 822 

31 Ind Gas 54, Kamta Pershad v. Industrial Bank of India Limited... R... 4 P WR 1916— 

36 P R 1916-45 P L R 1916-34 Ind Oas 746 
31 Ind Gas 80, Ahmed Din v. Atlas Trading Company of Delhi.. .F... 107 PWR 1916 
-117 P R 1916-34 Ind Cas 192-70 P L*R 1917 
31 Ind Oas 305, Subba Aiyar v. Subba Aiyar...Appr...31 M L J 247 
31 Ind Gas 249, Hazari Lai Sarkar v. Khaunish Chandra Roy. ..F... 33 Ind CaB 593 
31 Ind Oas 478, Upadhayayulu Yegnanarayana v. Kothalanka Makkayya...F...33 Ind 
Cas 561 

31 Ind Gas 528, Muthu Gownden v. Anantha Gownden. ..F... 33 Ind Cas 503 
31 Ind Gas 543, Narasimma Hegadthi v. Billa Kesu Pujari...D...32 Ind Oas 459 

31 Ind Gas 852, Ramaohandra Mardaraja Deo v. Dukko Podhano. .R...3 LW 485 — 

(1916) M W N 396 = 31 M L J 214 = 34 Ind Cas 730 

32 Ind Gas 39, Balaji Row v. Harirama Cbetty...F...3 L W 468-34 Ind Oas 756 
32 Ind Cas 44, Thandavaroya Mudali v. Bubramania Gurukkal...R...32 Ind Cas 46 
32 Ind Oas 76, Talagapa Tavudu v. Zamindar of Tar)a...Ei*'l & D...4 L W 278—35 Ind 

Cas 640 

32 Ind CAs 437, Icharan Singh v. Nilmoney Balidar...R...d6 Ind Ca* 11 
32 Ind Cas 510, Gando Fatuni v. Surat Patuni...F...32 Ind Cas 757 
32 Ind Cas 791, Meeah Uzir Ali Sardar v. Bavai Behara...R. .36 Ind Cas 813 

32 Ind Cas 952, Bayyana Ramayya v. Nidamarthi Krishnamurthi...F...33 Ind Cas 71... 

33 Ind Oas 42, Fakirqjmnd Lallu Bhai v. Nagincband Kalidas...R...34 Ind CaB 929 = 25 

O L J 322 = 21 C W N 693 

33 Ind Cas 137, Bulwant Bingh Ram Chandra v. Bakharam Mancharam...D...20 C W 
N 1174 = 35 Ind Cas 873 = 1 Pat L J 406 (F B) 

33 Ind Cas J4G, Dattatraya Ramohandra Savale v. Ajmuddin Fakruddin...D...20 C W 
N 1174 = 35 Ind Cas 873 = 1 Pat L J 406 (F B) 

33 Ind CaB 163, Ma Htwc v. Maung Luu...R...3G Ind Cas 464 

34 Ind Cas 177, Bhai Kahan Singh v. Rai Bahadur Lula Mohan Lai.. .Dies.. .107 PWR 

1916 = 117 P R 1916 = 34 Ind Cas 192 = 70 P L R 1917 
34 Ind Cas 320, Ambica Tcwari v. Emperor... DI bi from. .36 Ind Cas 878 

34 Ind Cas 372, Buppu Nayakan v. Perumal Chetfcy...R...lll PWR 1916 = 146 P L R 

1916 = *128 P R 1916 = 34 Ind Cas 822 

35 Ind Cas 298, Basi Nath Pal (Kashi Nath Pal) v. Jagat Kishoro Acharjee Chowdhry 

...R...36 Ind Cas 882 

Indian Jurists. 

1 Ind Jur 679, Maharaj Pertab Narain Bingh v. Maharana Bubhao Kooer...R...G PWR 


1916-41 P L R 1916-31 Ind Cas 693 ... 1442 

4 Ind Jur 423, Lekraj Kuar v. Mappal Bingh. ..R... 30 Ind Cas 503 ... 1436 

7 Ind Jur 252, Jaggamoni Dasi v. Nilmoni GhoBal...R...33 Ind Cas 91 ... 1045 

7 Ind Jur 657, Isri Dutf Koer v. Hansbutti Koerain...R...41 PWR 1916 = 32 Ind Cas 831 812 

6 Ind Jur 135, Allunni v. Kunjusha...R...36 Ind Cas 650 ... 316 

8 Ind Jur 396, Gopaldas Gokuldas v. Puranmal PremBukhdas...R...36 Ind Cas 732 ... 1402 

9 Ind Jur 202 (P 0), Run Bahadur Bingh v. Lucho Koer. ..F... 33 Ind Cas 620 ... 315 

9 Ind Jur 274, Pittapur Raja v. Buriya Ram...Rel...30 Ind Cas 607 ... 393 

10 Ind Jur 151,Nanomi Bnbuasin v. Modhun Mohun...R...36 Ind Cas 44 ... 760 

10 Ind Jur (N 8) 336, (1863) Layoook v. Pickles.. .R... 148 PWR 1916=7 PLR 1917 = 

36 Ind Cas 577 ... 982 

f 10 Ind Jur 428, Rewa Mahton v. Ram Kishen 8iDgh...R...36 Ind Cas 681 ... 351 

12 Jur N B 697, In re National Savings Bank Association. ..R... 36 Ind Cas 980 ... • 481 

13 Ind Jur 251, Tilukdbari Singh v. Ghulham Mahton. ..R. ..36 Ind Cas 404 ... 6 

4 17 Ind Jur 534, Tasadduk Rasul Khan v. Ahmad Husain. ..R... 36 Ind Cas 292 ... 422 

Law Weekly. 

lhW 206, Kothandapani Naidu v. Kuppuswami Naioker...F...33 Ind Cas 558 ... 685 

1 LW 218, PonnuBamy Padayaohy v. Karupudayan...F,..35 Ind Cas 121 ... 128 

1 L W 339, Aleman Rama Row v. Secretary of State for India... F... 35 Ind Cas 121 ... 128 

1 L W 529, Lodd Govindoss KrishnadoBB v. Rukmaui Bhai...Rel on.. .36 Ind CaB 

1003-6 LW 147 ... 28 

1 L W 567, Ragunath Das v. Sundar Das. ..R.. 32 Ind Cas 489 • ... 686 

1 L W 648 (P 0), Musammat Hiran Bibi v. Musammat Bohap Bibi...F...30 Ind Cas 997. 823 

1 L W 687, Bingaram Ohettiar v. Kalyanasundaram Pillai.,.F...3 L W 19 = (191G) M W N 

28-32 Ind Oas 265 . ... • 1003 


* Read, 128 P R 1916 for 198 P R 1915. 
t Read 36 Ind Cas 681 for 36 Ind Oas 581, 
} Read 36 Ind Gas 292 for 96 Ind Oas 292. 
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21 M 91, Arunaohollam Chetty v, Meyyappa Chetty«..R...31 ML J 816 = 5 L W 246 ... 326 

21 M 128, Maruda Muthu Nadan v. 8rinivasa Pillay...F...3 L W 278 = 19 MLT 239 = 

= 32 Ind Caa 993 ... 812 

21 M 153, Ittappan v. Manavikrama...R...31 M L J 816 = 5 L W 246 ... 326 

21 M 153, Ittappan v. Manavikrama...F...31 Ind Caa 078 ... 664 

21 M 167, Ramachari v. Duraiaami PilUi...R...20 MLT 479 ... 1316 

21 M 179, Seshadri Ayyangar v. Nataraja Ayyar...F...4 L W 611 ... 669 

21 M 179, Seshadri Ayyangar v.&Nataraja Ayyar...F...35 Ind Cas 204 ... 1423 

21 M 363, Giddayya v. Jaganatha Row. ..D... 32 Ind Caa 527 ... 1285 

21 M 366, Marimuthu v Saminatha PiP*i...F...3 L W 338 = 34 Tnd Caa 431 ... 7 

21 M 494, Rafcnam Ay>»r v. Krishna Dag.. .Dies. ..14 A L J 401=38 A 339 =34 Ind Cas 

231 ... 1011 

22 M 11, Gajapatbi Rajah v. Suryanarayana...F...31 Ind Cas 871 33 

22 M 20, Nettakaruppa Goundan v. Kumara^ami Goundan.. .Commented on. ..4 L V/ 

77 = 20 M L T 176 = 31 M L J 865 = (1916) 2 M W N 125 = 39 M 981 = 35 
Ind Caa 418 ... 987 

22 M 117, Srinivasa Swiini v. Ramanuja Cbariar...Not F...95 F R 1916 ... 613 

22 M 126, Subba Reddi v. Cbengalarama...D...63 P R 1916=160 J* W R 1916-3 F L R 

' 1917 = 35 Jnd Cas 555 ... 614 

22 M 137, Pcrianna Chotty v. S^ith Indian Railway Co. ...Cons. ..20 C W N 790 = 

23 C L J 547=44 C 16 -34 Ind Cas 130 ... 1221 

2*2 M 166, Chalamayya v. Varadayya... Relied upon... 109 P W R 1916 = 154 P L R 1916 

= 34 Ind Cas 714 ... 779 

22 M 187, VenkaUcbandrasekhara Raz v. Alaka Rajamba Maharam...R...31 M L J 39 

= 35 Ind Cas 154 ... 448 

22 M 220, Robert Fisher v. The Sc-retary of State. ..R... 39 M 808 = 31 Tnd Caa 310 ... 124 

22 M 256, Venkata Chandrappa v. Venkatarama Reddi...R...33 Ind Ca3 798 ... 47 

22 M 261, Mayandi ChcHi v Oliver. ..F... 31 Ind Cas 678 ... 664 

22 M 291, Ramanappa v. Official Liquidators, Bellary. ..R.. .5 P W R 191G = 42 P L R 

1916 = 31 Ind Cas 725 ... 480 

22 M 295, Kunhayan v. Ifchu Kutfci.. F...32 Ind Cas 927 ... 347 

22 M 323, Zamorm of Calicut v. Narayanan Mussad...R...94 P R 1916 ... 318 

22 M 337, Mahomad Rawthan v. Mahomed Husin Rowthan...R...9 SLR 150 = 32 Jud 

Cas 582 ... 1351 

22 M 347, Mayan Pdthuti v. Pakuran...R...18 P R 1916 = 33 Ind Cas 802 ... 1111 

22 M 364, Pararaeshraya v. Seshagiriapp c »...R...35 Ind Cas 347 ... 116 

22 M 383, Sri Raja Ran Venkata Surya Mahipati Rama Krishna Rai Bahadur v. Tbo 
Court of Wards and Venkata Kamari Mahipati 8urya Rao...R...l Pat L J 
629 ... 747 

22 M 481, Anantanarayana Aiyar v. KulUlam Pillai...F...l Pat L J 437 559 & 1253 

22 M 508, Pranal Anni v. Lakshmi Anni...F...l Pat L J 208 = 36 Ind Cas 290 ... 485 

23 M 16, Karuppannan Chetti v Bulokam Chctti...R...3l M L J 147 = (1916) 2 M W N 

• 284 = 36 Ind Cas 607 ... 796 

23 M 18, Beat v. liaji Muhammad Sait. ..R... 12 N L R 9 = 32 Ind Cas 238 ... 1134 

23 M 28 (32), 8riniva?aohariar v. Raghavaohariar...R...31 M L J 26 = (1916) 2 M W N 258 

= 36 Ind Caa 116 ... 321 

23 M 60, Viraraghava Avyangar v. PonnammaI...R...3l MLJ 513 =*(1916) 2MWN 

296 = 4 L W 507 = 20 MLT 391 ... 1082 

23 M*70, Muhammad , Esuph Ravutan v. Pattamsa Ammal...R...32 Ind Cas 516 ... 1028 

23 M 82, Puramathan Somayajipad v. Sankara Menon.. .R... 4 L W 228 = 34 Ind Oas 551 369 

23 M 89, Marappa Gaundan v. Rangasami Gaundan...F...12 NLR 161 ... 756 

23 M 184, Narayana Partar v. Raghava Pattar...R...30 MLJ 565 = 19 MLT 390 = 34 

Idd Cas 778 ... 428 

23 M 195, Ramanathan Chettiar v. Lewai Marakayar...F...31 Ind Cas 393 ... 336 

23 M 227, Mahomed Mira v. Bavvasi Vijava...F...l0 SLR 53 = 35 Ind Cas 530 ... 436 

23 M 271 c (279), Gnanasambanda Pandara Bannadhi V. Velu Pandaram...R...34 Ind Cas 

188 ... 978 

23 tf'486 v Venkata Kriabuamma v. Annaparnamma...DIu...30 MLJ 266 = 19 MLT 

286=32 Ihd Gas 253 ... 740 



TABLE OP OASE8 OVERRULED, FOLLOWED, BTC. 


IiXI 


• GOB. 

33 M 490, Samiya Mavali v. Minammal...ippT...30 M L J 4Q2 (FB) = 39 M 725 = 33 

Ind Gas 602 ... 569 

23 M 501, Kanni Ammal y. AmmakaDnu...R...12 N L R 100 = 34 Ind Gas 675 ... 819 

23 M 521, Venkata Krishna Ayyar v. Thiagaraja Chetti. ..D,. .99 P R 1916 ... 1114 

23 M 593, 8ornavallicimmal v. Muthayya Saetrigal.. F...31 Ind Gas 816 ... 999 

23 M 597, Krishna Ayyar v. Krishnaswamy Iyer...F... # 3L Ind Gas 317 ... 784 

23 M 597, Krishna Ayyar v. Kriehnaeami Ayyar... F... 3 L W 463 = 33 Ind Gas 691 ... 765 

24 M 243, Muhammad Jafar v. Muhammad Ibrahim... R.. .4 L W 228 = 34 Ind Cas 551 359 

24 M 284, Jagannadba Kao v. Kamaraju...R...30 M L J 21 = 39 M 608=33 Ind Cas 894 734 

24 M 326, Lakshmana Chetti v. Chinnathambi Chetti ...R...30 ML J 465 = 32 Ind 

Gas 881 = 39 M 853 ... 447 

24 M 326, Lakshmana Chetty v. Chinnathambi Chetty...D...34 Ind Gas 518 ... 486 

24 M 345, Maharaja of Jeypore v. Jammanadhora...F...(1916) 2MWN 269 = 4 L W 

499 = 36 Ind Cas 801 ... 213 

24 M 350, Gururaj imrnah v. Venkatakrishnama Chetti. ..D... 48 P R 1916 = 142 P W R 

1916 = 34 Ind Cas 681 ... 588 

24 M 377, Immudipattam Thirugnana Kondama Naik v Periya Dorasami...R...33 Ind 

Cas 121 ... 1395 

24 M 508, Harischandra Deo v. Narayana . F...31 Ind Ct*B 871 ... 33 

24 M 508, Hansohandra v. Narayana.. .R... 12 N L R 47 = 32 Ind Cas 998 ... 34 

24 M 639, Kadir Baoha v. Abdul Rahman...R...14 A L J 35 = 33 Ind Cas 810 ... 36 

24 M 646. Vifivanathan Chetti v. Ramanatban Chetti. ..D.. .4 L W 225 = 31 M L J 438 = 

(1916) 2 M W N 249 = 35 Ind Cas 891 ... 375 

24 M 081, Nityananda Gantayet v. Gajapati Vasudevr Devu...R...4 L W 101 = (1916) 2 

M W N 118 ... 320 

25 M 26, Ahinsa Bibi v. Abdul Kader Saheb...F...33 Ind Cas 5G4 ... 961 

26 M 103, Sawarimuthu v. Aithurusu Rovvtber...F...20 M L T 512 = 31 M L J 839 = 5 L 

W 443 ... 1327 

25 M 149. Budarsanarn Maistri v. Narasimhulu Maistri...F...31 Ind Cas 18 ... 783 

25 M 149, Sudartanam Maistri v. Narasimhulu Mai<>tri...F...32 Ind Cas 955 ... 790 

25 M 149 (J56 Suderaanam Maistri v. Narasimhulu Maistri...R...31 M L J 472 = 35 Ind 

Cas 52 ... 799 

25 M 149, Budarsanam Maistri v. Narainhulu Maistri. ..R... 49 P W R 1916 = 32 Ind 

Cas 853 ... # 1156 

25 M 1G6, Kiobilappa Naickar v. Ramanujam Pillai...R...92 P R 1916 = 36 Ind Cas 614 957 

25 M 343, Sarikaranarayana Vadhyar v. Bankaranarayana Iyer ..R...3Q Ind Cas 323 ... 543 

25 M 431, Penasaini v Krishna Ayyan...F...3 L W 579 = (1916) M W N 471 = 31 M L J 

93 = 20 M L T 381 = 35 Ind Cas 157 ... 413 

25 M 525, King Emperor v. Balu Kuppayan...D...35 Ind Cas 415 ... 1360 

25 M 540, Pamu Sanyasi v. /jamindar of Jaypur...F...3 L W 517 = 19 M L T 374 = (1916) 

M W N 391 = 34 Ind Cas 180 ... 142 

25 M 67 2, Moiyyalu Nadan v. Anjalay...R...31 M L J 690 = 4 L W 465 = 20 M L T 450 

— (191*7) M W N 112 = 40 M 204 ... 1411 

25 M G78. Venkayyamma Garu v. Venkataramanayyamma Bahadur Garu...R...32 Ind 

C.\h 291 ... 789 

25 M 678, Venkayyamma Garu v. Venkataramanayyamma Bahadur Garu. ..R.. .6 P WR 

1916 = 41 PLK 1916 = 31 Ind Cas 693 ... 1442 

26 M 31, I/'iktihmanaswami Naidu v. Rangamma...F...151 P WR 1916 = 35 Ind Cas 620 1254 

26 M 143, Breetamulu v. Kriatamma ..R...30 M L J 260 = 32 Ind Cas 813 = 39 M 1035... 811 

26 M 176, Ramasarai Cbottiar v. R.G. Orr...Not F...31 M L J 827 = 5 L W 472 ... 1288 

26 M 176, Ramasami Chnttiyar v. R. G. Orr...R...20 M L T 281 = 4 LW 245 = (1916) 2M 

W N 215 = 36 Ind Gas 202 ../ 367 

26 M 195, Karampalli Unni Kurup v Tbekka Vittil Muthorakutti...F...31 Ind Cas 678 664 

26 M 330, Kadp* Moidin Marakayyar v. Mutbukrishna Aiyar...R...31 M L J 222 = (1916) 

3 M W N 233 = 35 Ind Oas 124 ... 311 

2G M 334, Vadali Mamidigadu v. Kotipalli Ramayya...R...12 N L R 100 = 34 Ind Cas 675 819 

26 M 339, Gunnaiyau v. Kamakshi Ayyar. ,.R... (1916) MWN 473 = 3 L W 590 = 34 Ind • 

Cas 898 • ... 840 

26 M 361, Karedla Vijayaraghava Porumalayya Naidu v. VemavarapuBitaramayya...F... 

3 L W 43 = 30 M L J 29 = 19 M L T 25 = 32 Ind Cas 211=39 M 700 ... 357 

26 M 376, Sadagopachariar v. Rama Rao...F...12 N L R 130 = 30 Ind Oas 534 , ... 1139 

26 M 410, Raja of Venkatagiri v. Isakapalli Subbiah.. .D.. .4 L W 186 = 31 M L J 857 

= 35 Ind Gas 646 * ... 1253 

26 M 484, Uangaswaray Naieken v. Komacammal...F .33 Ind Cas 760 . ¥ 1090 

26 M 499, Paramen Chatty v. Sundararaja Naick...R...U B R (1916) 1st Qr 105 = 

9 Bur LT 38 = 34 Ind Cas 249 = 10 Bur LT 8 ... • 4 


* Read 31 Ind 0&b 317 for 32 Ind Oas 317. 
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. COD. 

26 M 505» Bundari Ammal v. Subramaniya Ayyar.. .Not appl. ft Diet.. .19 O 0 119 = 33 

Ind Cbb 601 ... 780 

26 M 637, Goverdhana Doss v. Veerasami Chetty. ..£...81 P W R 1916=86 P R 1916 = 

33 Ind Cas 876 ... 1080 

26 M 637, Goverdhan Doss v. Veerasami Chatty... R... 8 Bur LT 261=30 Ind Oas 710 

= 8 LB R 266 ... 1076 

26 M 664, Vijiaraghava Chariar v. Emperor... F... 12 N L R 130 = 36 Ind Cas 634 ... 1139 

26 M 539, Dharmakarta of Tinnanore Temple v. Luobmi Das...F.,.4 L W 654 ... 121 

26 M 627, Subramanyam v. Venkamma.,.R...30 MLJ 265 = 19 MLT 286=32 Ind Cas 

253 ... 740 

26 M 681, Buryanarayana v. Venkataramana...R...30 MLJ 265 = 19 MLT 286 = 32 

Ind Cas 253 ... 740 

26 M 760, Ramaswami Ayyar v. Vythinatba Ayyar...R...94 P R 1916 ... 318 

26 M 760, Ramaswamy Aiyar v. Vaithinatha Ayyar.. .R... (1916) M W N 286 = 34 Ind 

Cas 456 ... 1266 

26 M 792, Veerasokkaraju v. Papiah...D...30 M L J 391 =» (1916) 2 M W N 92 = 35 Ind 

Cas 224 , ... 343 

27 M 21, Baminatba Aiyar v. Venkatasubba Ayyar. ..R.. .20 C W N 1303= 1 Pat L J 

485 = * 35 Ind Cas 888 * ... 969 

27 M 32, Gopalswami Chetty v. Arunachollam Chetty.., F... 31 Ind Cas 18 ... 783 

27 M 102 (104), Voorana Pillai v. Mutbu Kumara...R...94 P R 1916 ... 318 

27 M 131, Abdul Azizkhan v. Appayasami Naicker...F...43 0 332 = 36 Ind Cas 321 ... 922 

27 M 157, Nalam Lakshmikanthani v. Erisbnasamy Mudaliar...R...30 MLJ 120 = 32 

Ind Cas 906 . ... 944 

27 M 192, Ramanathan Chetty v. Murugappa Chetty. ..F.. .9 SLR 209 = 34 Ind Cas 909 803 

27 M 202, Theyyan Nair v. Zamorin of Caliout...F...32 Ind Cas 982 ... 1052 

27 M 211, Ismal Kani Bowthan v. Nazar Ali Sahib. ..D... 36 P W R 1916 = 32 Ind Cas 558 1039 

27 M 229, Tottempudi Venkataratnam v. Tottempudi Seahamma...R...34 Ind Cas 875 ... 1128 

27 M 255, Ponnusami Mudali v. Mandi Sundara Mudali...R...107 PWR 1916- 117 

P R 1916=34 Ind Oas 192 = 70 P L R 1917 ... 267 

27 M 266, Vikrama Deo v. Pattanna Devi... F... (1916) 2 M W N 269 = 4 L W 499 = 36 

Ind Cas 801 ... 213 

27 M 300, Karuppai Nachiar v. Sankaranarayanan Chetty. ..R ft discussed.. .32 Ind Cas 

' 291 ... 788,789 

27 M 332, Sree Sankarachari Swamiar v. Varada Pillai. ..D... 31 Ind Cas 632 ... 527 

27 M 348, Muthu Venkataohelapati v. Pyinda Venkatachelapati...R...9 Bur L T 67 ... 1234 

27 M 368, Goseti Subba Row v. Varigonda Narasimham...F...31 Ind Cas 678 ... 664 

27 M 424 (426), Naganada Davay v. Bappu Chettiar...R...30 MLJ 587 = 19 MLT 396 

= 34 Ind CaB 751 ... 980 

27 M 478, Parameahwaran Nambudiri v. Vishnu Embrandci...Not F...31 MLJ 827 = 5 

L W 472 ... 1288 

27 M 528, Mahalinga Nadar v. Ganapathi Subbien...R.,.33 Ind Cas 891 ... 552 

27 M 677, Viaalakshi Ammal v. Sivaramien...R...12 N L R 29 = 33 Ind Cas 700 ... 742 

27 M 577, Visalakahi Ammal v. Sivaramien...R...31 MLJ 147 = (1916) 2 M W N 284 = 

36 Ind Cas 607 ... 796 

27 M 591, Vodanayaga Mudaliar v. Vedammal...Rel on. ..35 Ind Cas 17 ... 1343 

28 M 1, Subramanian Cbetti v. Arunaohelam Cbotti...F...3 L W 422 = 31 MLJ 466 = 

20 M L T 345 = 33 Ind Cas 532 * ... 834 

28 M 23, Subbaraya Mudaliar v. Vadantachariar...F...3 L W 512 = 35 Ind Cas 88 ... 313 

28 M 57, Govinda Pillai v. Thayammal...R...G0 P R 1916 = 88 PWR 1916=33 Ind Cas 

763 ... 805 

28 M 161', Subroya Chetty v. Rangammal...F...36 Ind Cas 1000 ... 549 

28 M 197, Pydigantbam Jagannada Row v. Rama Doss Patnaiok...R...31 MLJ 280 = 

4 L W 264 = 36 Ind Cas 678 , ... 359 

28 M 202, Bhavadasan v. Narayana...Cons...l2 N L R 47 = 32 Ind Cas 998 ... 34 

28 M 227, Maturi Subbayya v. Kota Knsbnayya...R...30 MLJ 120 = 32 Ind Cas 906 ... 944 

28 M/236, Aiyavu Mooppan v. Swaminatha Kavundan...F...35 Ind Cas 356 = 9 Bur L T 

183 ... 1296 

28 M 288, Jagannath Charry v. Rama Rayer...F...9 Bur L T 172 ... 1338 

28 M 344, Sokkanad v. Varmi...F...19 M L T 66 = 30 MLJ 211= (1916) M W N 81 = 32 

Ind Cas 427 ... 1155 

28 M 349, Singarappa v. Talari Sanjivappa...R...31 Ind Cas 106 ... 988 

f28 M 389, Naraina Naika v. Vasudevaf Bhatta...R...32 Ind Cas 526 ... 911 

-28 M 399, Vijayaraghawalu Naidu v, Srinivasulu Naidu...F...3 L W 34 = 19 M L T 146 

=(1916) M W N 78 = 32 Ind Cas 484 1 ... 674 


* R?ad 35 Ind Cas 888 for 35 Ind Cas 488. 

* Read 32 Ind Cas 526 for 32 Ind Cas 525. 



TABLE OF GABES OVERRULED, FOLLOWED, ETO. 


LXUI 


28 M 406, Paromboth Manakkal v. Pathengathil Musamu...R...(1916) M W N 171 =83 
Ind OaB 624 

28 M 467 (464), Somasundara Mudali v. Kulandavelu...R...31 M L J 26*- (1916) 2 M W 
N 268-35 iDd Oaa 116 

28 M 473, Vaidhinadaaamy Ayyar v. Somasundaram Pillai...F...39 M 1026 
28 M 620, Somu Pillai v. The Munioipal Counoil of Mayavaram...D...l Pat L J 37-34 
Ind Oaa 754 

28 M 626, Muthunaiyan v. Sinna 8amavaiyan...R...24 0 L J 103 — 20 OWN 1335 — 

35 Ind Oas 7 

29 Ml, RoopLal v. Lakshmi Dobs.. .R... 31 M L J 147- (1916) 2 M W N 284-36 Ind 

Oaa 607 

29 M 29, Sri Raja Simhadri Appa Row v, Prattipati Ramayya...F...39 M 1049 — 32 Ind 
Cas 612 

29 M 46, Ratnaohalam Ayyer v. Venkatarama Ayyer...R...31 M L J 613 -(1916) 2 M W 
N 296-4 L W 607-20 M L T 391 

29 M 52, Venkatanarasimha Appa Row Bahadur v. Sobhanadri Appa Row Bahadur 
.~R...30 M L J 132-0916) M W N 279-33 Ind Cas 901 
29 M 72, Muthuraman Ghetty v. Krishna Pillai. ..R.. .9 SLR 108 — 32 Ind Caa 630 ... 

29 M 116, Krishna Ayyangar v. Venkatarama Ayyangar PatL J 324 — 35 IndCaB 

687 

29 M 118, Manian Patter v. The Madras Ry. Oo...F...10 B L R 4 = 36 Ind Gas 96 
29 M 118, Manian Patter v. Tho Madras Ry. Go...R...12 N L R 177 
29 M 155, Ghinnam Rajamannar v. Tadikonda Ramaohendra Rao...F...43 C 201 — 31 
Ind Gas 157 

29 M 175, Chettiatil Muhammad v. Kunhi Koru...R...79 P W R 1916-103 P R 1916— 
133 P L R 1916-35 Ind Caa 110 

29 M 200, Venkataramanaya Pantulu v. Venkatramana Doss Pantulu...R...3G Ind Cas 44 
29 M 212, Somasundaram Chettiar v. Narasimha Chariar.. .Overruled. ..3 L W 38—19 M 
L T 62 = 30 M L J 51 = 0916) M W N 93 = 39 M 129-32 Ind Cas S69 (F B) 
29 M 234, Mylan v. Annavi Madan...F...3 L W 552 = 35 Ind Gas 480 
29 M 234, Mylan v. Annavi Madan...R...33 Ind Cas 134 

29 M 305, Ramakrishna Ayyar v. Bubrahmania Ayyan...R...31 M L J 530 — 20 M L T 
376 = (1916) 2 M WN 306-4 L W 415-39 M 997 
29 M 309, Arunaohelam Ghetty v. Ramanatham Ghetty and Alamelu Acbi...R...31 M L • 
J 207 = 35 Ind Cas 70 

29 M 312, Ganapathy Ayyar v Chonga Roddi...F...33 Ind Cas 71 
29 M 336, Kurri Veorareddi v. Kurri Bapireddi...F...31 Ind Oas 919 
29 M 336, Kurri Voerareddi v. Kurri Bapireddi...D...3 L W 457 — 30 M L J 559 — 19 M 
L T 369-34 Ind Cas 488 

29 M 336 Kurri Veeraroddi v. Kurri Bapiroddi...Appr ..18 Bom L R 455 = 40 B 498 ... 
29 M 336, Kurri Veerareddi v. Kurri Rapireddi...R...33 Ind Cas 121 
29 M 421, Nannuvien v. Muthusami Dikshadar...R...l8 P R 1916 — 33 Ind Cas 802 
29 M 437, Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Rangayya Appa Row... 

Dlaa...l8 Born* L R 258 = 40 B 429-34 Ind Cas 423 
29 M 501, Vythilingam Pillai v. Kuthiravattah Nair...D...32 Ind Cas 982 

29 M 519, Arunaohella Row v. Rangiah Appa Row...F...4 L W 48 — 20 M L T 129 — 31 

ML J 231 = 35 Ind Cas 575 

30 M 6, Chidambaram? Chettiar v, Sami Iyer... R... 30 M L J 565 — 19 ML T 390—34 

Ind Cas 778 

30 M 15, Kooni Meera v. Mahomed Moera...F...12 N L R 130 — 36 Ind Cas 534 
30 M 30, Oheruevath Thalangal Bapu v. Nerath Thalangan Kanaran...R...36 Ind Cas 
999 ..1 

30 M 50, Venkamma v. Bubramaniyam...R...30 M LJ 265 — 19 MLT 286 — 32 Ind 
Cas 253 

30 M 54, Badhti Krishna Ayyar v. Kuppan Ayyangar.. .F.. .9 3 LR 191 = 34 Ind Cas 
• 493 

30 M 96, Ramakrishna Reddi v. Kotta Kota Reddi...R...ll P R 1916 — 59 P W R 1916 
— 33 Ind Cas 138 

30 M 169, Lakshmi Does v. Roop Laul...F...3 L W 457«3Q M L J 559 = 19 M L T 369 
-34 Ind Oas 488 

30 M 185, Sadagopaohariar v. Krishnamoorthy Row.. .F... 35 Ind Cas 106 
30 M 185, Sadagopaohariar v. Krishnamoorthy R&O...F...12 N L R 130—36 Iftd Oas 
534 

30 M 231, Kattika Bapanamma v, Kattika Kriatnamma...F...31 Ind Gas 678 

30 M 255, Ramaswami Naiok v. Ramaawaini Ghetty. ..D... 39 M 1026 

30 M 265, Ramasami Naiok v. Ramasami Chettv...R...32 Ind Oas 416 

30 M 274. Gopala Row v, Maria Susaya Pillai. ..F... 32 Ind Cas 714 

30 M 279, Vaidyauatha y. Eggia...D...30 M L J 361=34 lad Oas 381—40 M 302 


God. 
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COL. 

30 M 300, Gopalan Nair v. Kunhan Menon...F...31 Ind Cas 919 ... 036 

30 M 363, Dharanikota v. Budharazu 8urayya...R...18 P R 1916 = 33 Ind Gas 802 ... Ull 

30 M 454, Rajah of Kalahasti v. Achigadu...R...30 ML J 391 = (1916) 9 M W N 92 = 

36 Ind Cas 224 * — 3*3 

30 M 461, Mangalathammal v. Narayanaswami Iyer... R.. .31 M LJ 513 = (1916) 2 M 

W N 296 = 20 M L T 391 = 4 L W 507 1082, 1269 

30 M 461, Mangalathammal v. Narayanaswamy Aiyar.. .F... 31 Ind Gas 269 ... 1275 

30 M 535, Sankara Bhatta v. Subraya Bhatta...R...30 Ind Oas 247 ••• 406 

31 M 19, Suppa Pillai v. Nagayasami Thumbiohi Naicker...F...30 Ind Oas 486 903 

31 M 28, Ramaswami Kone v. Sundara Kone...F...3 L W 29 = 19 MLT 137 = 32 Ind 

Cas 401 ... 387 

31 M 28, Ramaewami Kone v. Sundara Kono...F...31 Ind Cas 457 ... 703 

31 M 71, Chelavadi Kotiah v. Poloori Alamolammal...D...4 L W 112 = 1917 MWN 

139 = 85 Ind Cas 594 ... 1013 

31 M 86, Veerappa Gbetty v. Tindal Ponnen...R...32 Ind Cag 320 ••• 391 

31 M 310, Sri Rajah Venkata v. Sri Raja Savavevi Venkata. ..R...1 Pat L J 581 ... 748 

31 M 328, Ekambar Gramany v. Munisawmy Gramany...R...126 P R 1916 ... 564 

31 M 337, 8amoo Pattar v. Abdul 8ammad Sahib, ..F.. .31 M L J 133 = (1916) 2MWN 

236 = 36 Ind Cas 903 ... 49 

31 M 345, Atohutayya v. Thimmayya...R...30 M LJ 465 — 32 Ind Gas 881 = 39 M 853... 447 

31 M 385, Maailamania Pillai v. Thiruvangadam Pillai. ..R... 94 P R 1916 ... 318 

31 M 431, Narasimba Rao v. Gangaraju...R...31 M L J 257 = 35 Ind Cas 98 ... 977 

31 M 442, Subramanian Ohetty v. Veerabadran Chetty...D...31 Ind Cas 978 ... 464 

31 M 446, Challasubbiah Saatri v. Palury Patiabhiramayya...R...30 M L J 260 = 32 Ind 

Cas 813 = 39 M 1035 ... 811 

31 M 469, Saravana Pillai v. Sesha Roddi...R...9 Bur L T 59 = 31 Ind Caa 896 ... 463 

31 M 485, Kondeli Kama Row v. Nukamma...F...30 Ind Cas 606 ... 716 

31 M 531, Somasundarum v. Vadivelu...R...20 C W N 773 = 36 Ind Oas 890 ... 1414 

31 M 634, Sowcar Lodd Govind Doss v. Muneppa...Not F...3 L W 171 = 32 Ind Cas 821 1132 

32 M 88, Gurumurthi Reddy v. Gurammal...R & Discuss. ..32 Ind Cas 291 ... 789 

32 M 136, Bultan Bahib Marakayar v. Chidambaram Chettiar...F...3 L W 191 = 19 M L 
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17 M L J 43, Sunder Koer v. Rai Sham Krishen...R...30 Ind Cas 323 475, 543, 949 

17 M L J 99, Ayyakannu Nada .* v. Muthiah Nadar.. .D... 4 L W 258 — (1917) M W N 104 

-36 Ind Oas 1001 .. 22 

17 M L J 126, Somusundaram v. Krishnamurthi...D...(1916) 2 M W N 14 = 31 M L J 

138-4 L W 27-20 MLT 172-35 Ind Cas 219 ... 1166 

17 M L 7 160, Lashminarayana Sastry v. Venkayya...D...S3 Ind Cas 446 ... 824 

17 M L J 201, Ramasami Naick v. Ramasami Chetty.. .R... 32 Ind Cas 416 ... 521 

17 M L J 296, Fathuma Bevi y. Hanumantha Row.. .R... 12 N L R 9 — 32 Iod Cas 238 1134 

17 M L J 347 (P G), KesBowji Issur v. G, I. P. Railway Co...F...32 Ind Cas 711, ... 462 

17 M L J 393, Arunachala Reddi v. Subba Reddi...F -3 L W 171-32 Ind Cas 821 ... 1132 

17 M L J 436, Sankara Bhatta v. 8ubraya Bhatta...R...30 Ind CaB 247 ... "406 

17 ML J 469, Kamparti 8ubbayya v. Kurnam Madduletiah...R...35 P R 1916 — 52 P W 

R 1916-33 Ind Cas 948 ... 1280 

17 M L J 511, Suppa Pillai v. Nagayasami Thumbiohi Naioker...F...30 Ind Cas 486 ... 903 

17 M L J 618, Pbul Kumari v. Ghanshyam Misra...R...36 Ind Cas 615 ... 570 

18 M L J 34, 8aravana Pillai v. Sesha Ruddi...R...9 Bur L T 59 — 31 Ind Cas 896 ... 463 

18 M L J 228, Atohutayva v. Thimmayya...R...30 M L J 465 — 32 Ind Cas 881 — 39 M 

853 ‘ ... 447 

18 M L &»379, Atar Singh v. Thakur Singh. ..R... 32 Ind Cas 291 ... 789 


* Reid 31 Ind Cas 700 for 21 Ind Cas 700. 
t Read 32 Iud Cas 526 for 32 Iud Cas 525. 



TABLE OF 0ABE8 OVERRULED, FOLLOWED, BTO. 


LMC 


18 M L J 463, Narayana Mudali v. Raghavammal...R...4 L W 502 •■(1917) MWN 111... 

18 M L J 548, Palaniappa Obettiar ▼. Bavari Naidu...R...31 M L J 513 — (1916) 2 M W 

N 296-20 M L J 391-4 L W 507 1062, 

18 M L J 576, Kondeti Kama Row v. Nukamma...F...30 Ind Oas 606 

18 M L J 590, Narasimha Rao v. Qangaraju...R...31 M L J 257 — 35 Ind Gas 98 

19 M L J 124, Bayyana Ramayya v. Nidamarthi Krishnamurthi...F...33 Ind OaB 71 ... 

19 M L J 980, Srinivasa Swami Aiyangar v. Athmarama Iyer.. .F... 31 Ind CaB 678 

19 M L J 504, In the matter of Ganapati Saatri...R...24 0 L J 190—20 OWN 1284 
19 M L J 511, East India Distilleries and Sugar Faotories v. Tinnevelly Sarangapani 
Bigar Mills Go., Ltd...R...5 PWR 1916-42 P L R 1916-31 Ind Gas 725... 

19 M L J 631, Rasbid-un-nissa v. Muhammad Ismail Khan.. .R... 31 M L J 39 — 35 
Ind Gas 154 

19 M L J 671, Ramasami Ghettiar v. Oppilamani Ghettiar...R...31 ML J 222 — (1916) 2 
MWN 233-35 Ind Cas 124 

19 M L J 682, Izzatunnisa Begam v. Kunwar Partab Singh. ..R... 36 Ind Cas 732 

19 M L J 725, Damodara Nadar v. Manioka Vaohaka Dasika Pandara Sannadhy...D~. 

32 Ind Gas 527 

19 M L J 743, Krishnaswami Aiyangar v. Rungaswami Aiyangar.. .F... 3 L W 512-35 
Ind Gas 88 

19 M L J 752, Navakotti Narayana Ghetty v. Lngalmga Ghetty.. .Overruled. ..3 1 M L 
J 575 = 20 MLT 407 — (1916) 2 M W N 363-36 Ind Cas 921-40 M 308 

(F B) 

19 M L J 762, Navakoty Narayana Cbetty v. Logalinga Ghetty. ..R... 33 Ind Oas 994 ... 

19 M L J 757, Mothe Aohayya Garu v. Municipal Council, Ellore...F...30 Ind Gas 683... 

19 M L J 760, Chandramathi Ammal v. Ndirayanasami Iyer. ..F... 3 L W 524 — 33 Ind 

Gas 660 ••• 

20 M L J 71, Krishna Iyer v. Secretary of State. ..D... 33 Ind Cas 503 

20 M L J 97, Nanammal v. Collector of Trichinopoly...F...30 M L J 361 — 34 Ind CaB 
381 = 40 M 302 

20 M L J 136, Nayana Naiokan v. Syod Gulam...F...3 L W 35 = 32 Ind Cas 731 
20 M L J 196, Nawab Ali Khan v. Wahid AH...R...30 Ind Cas 249 

20 M L J 204, Kambinayani Javvaji Timmaji v. Kambinayani Javvaji...F...30 Ind Cas 
927 

20ML J 380, Govindasami Thevan v. Dorasamy Pillai...R...36 Ind Cas 732 
20ML J 614, Nawab Khwaja Muhammad Khan v. Nawab Husaini Begum. ..F... 30 
Ind Cas 934 

20 M L J 814, 8anthalva v. Manjanna 8betty...D...32 Ind Cas 97 
*20 ML J 944, Adiraya Shetty v Billa Tyampu...R...32 Ind Cas 626 

21 M Li J 132, 8ubramania v. Beoretary of State.. .R... 20 C W N 773 — 36 Ind Cas 890. 

21 M L J 213, Mulla Veetil v. Aohuthan Nair...R...8 Bur L T 261 =30 Ind CaB 710 — 8 

L B R 266 

21 ML J 246, Chinnu Pillai v. Kalimuthu Chetty...R & D...30 MLJ 592 ~ 34 Ind Cas 
794 • 

21 M L J 263. Suryanarayana Rao v. 5arabhaiah...R..,30 MLJ 465 — 32 Ind Cas 891 — 

39 M 863 

21 M L J 359, Siva Subramania Mudaliar v. Gnanasammanda Pandara Sannadhi...R... 

31 MLJ 530 = 20 ML T 375 — (1916) 2 MWN 306 — 4 L W 415* 39 M 
997 • 

21 M L J 359, Bubbramania Mudaliar v. Gnanasammanda Pandara 8annadhi...F...33 
Ind Cas 527 

21 M L J 387 (P 0), Bhagabati Barmanya v, Kalioharan Singh. ..R... 31 MLJ 33 — 20 M 
L T 221=4 L W 1H9-95 Ind Gas 150-40 M 540 
21 M L J 456, Sami Ayangar v. Laxmi...R...32 Ind Gas 608 
21 M L J 500, Aiyanaobariar v. Lakshmi...R...12 N L R 100 

21 M L J 546, Vydinatha Iyer v. Subramania Patter.. .R... 31 MLJ 513 — (1916) 2 M W 
• N 296-4 LW 607-20 MLT 391 

21 M L J 588, Appu Pattar v. Kurumba Umma ..F...(1916) 2 M W N 312— 31 M L J • 
733-4 LW 676 

21 M L J 645, Ghunni Lai ▼. Govind Krishna Narain...F...31 M L J 87 —33 Ind Cas 687 
21 M L J 645, Khunni Lai v. Kanwar Govind Krishna Narain...F...30 Ind OaB 927 ... 

21 M L J 849, Karuppiah Pillai v. T. R. HariRow...R...31 MLJ 530 — 20 M L T.375 — 
(1916) 2 M W N 306-4 L W 416-39 M 997 
21 M L J 990, Venkataohala Reddi v. Rangiah Reddi...R*...30 MLJ 465—32 Ind Gas 
881 -39 M 853 

21 M L J 1020, Narasayya Hegde v. Vitlaprabhu... Overruled.. .19 MLT 24—3 L W So 

— 32 Ind Oas 3 ••• « 


• Read 89 Ind Oas 526 lot 32 Ind Gas 525. . 
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91 M L J 1074, Jamna Das v. Sabapatby Gbetty...F...36 Ind Gas 878 
21MLJ 1096, Goverdhan Doss v. Krishna Doss...F...30 M L J 391 = (1916) 9 M W N 
92 = 35 Ind Gas 224 

21 M L J 1156, Mir Sarwarjan v. Fakhruddin Mahomed Ghowdhuri...D...33 Ind Cas 994. 

22 M L J 23, Kalliani Amma v. Govinda Menon...D...32 Ind Gas 459 
22 M L J 23, Kalliani Umma v, Govinda Munon...R...32 Ind Cas 107 

22 M L J 204, Govinda Pillai v. Meenatohi Aohi...D...30 M L J 361 = 34 Ind Cas 381 = 
40 M 302 

22 M L J 207. Gopala Aiyar v. Ramaswamy SastrigaI...R...31 MLJ 530 = 20 M L T 
375 = (1916) 2 MWN 306 = 4 L W 415^39 M 997 
22 MLJ 247, Dr Albrecht v. Bathee Jcllamma.. F...30 MLJ 504 = 34 Ind Cas 766 ... 
22 M L J 247. Albreoht v. Bathee Jellama...F...12 NLR 35 = 32 Ind Gas 977 

22 MLJ 468, Mahomed Ibrahim Hosain Khan v. Ambika Pershad Singh. ..R... 36 Ind 

Cas 732 

23 M L J 131, Rama Brahman v. Venkatanarasu Pantulu...D...(191G) 2 M W N 263 ... 

23 M L J 210, Sujjad Husain v. Nawab Abid Husain Khan. ..Ref to. ..30 Ind CaB 239 ... 

93 M L J 244, Hyderman ICutti v. Syed AH...R...3 L W 379 = 19 M LT 346 = 35 Ind Cas 

243 

23 M L J 339, Ariyaputhira Padayachi v* Muthukumarasawmy...F...31 Ind Cas 678 ... 

23 M L J 360, Usuman Khan v. Nagalla Dasanna...F...31 Ind Cas 678 

23 M L J 360, Usuman Khan v. Nagalla Dasanna...R...36 Ind Cas 959 

23 M L J 371, Ranga Row v. Emperor. ..D... 32 Ind Cas 527 

23 M L J 741, Chaudhri Mahommad Mehdi Hasan Khan v. Sri Mandir Das...R...36 Ind 
Cas 562 

23 MLJ 711, Mohammad Mehdi Hasan Khan v. Mandir Das. ..F... 30 Ind Cas 253 ... 

23 M L J 741, Mohammad Mehdi Hasan Khan v. Sri Mandir Das. ..R.. .32 Ind Cas 349. 

24 M L J 66, Velayutham Pillay v. Vythilingam Pillay ...R...32 Ind Caa 608 

24 M L J 112, Vuppulun Atchayya v. F Ksnchumati Venkata Seetaramachandra Row 
...F...31 Ind Cas 209 

24 M L J 135, Avathani Muthukrishnier v. Sankaralingam Pillay. ..R... 30 Ind Cas 323 
24 M L J 240 (F B), Krishnan v. Damodaran...R...30 MLJ 201 = 39 M 12 = 32 Ind Cas 
165 = 39 M 12 

24 M L.J 352, Muniya Konan v. Perumal...F...14 A L J 65 = 38 A 154=35 Ind Cas 23. 
24 M L J 534, Veerappudayan v. Muthu Karappan Thevan...F...4 L W 184 = 36 Ind Cas 
551 

24 M L J 538, Secretary of State v. Bhanamurthy...R...30 MLJ 600 = 34 Ind Cas 803. 
24 M L J 577, Krishnamachariar v. Krmhnamachariar...F...30 M L J 504 = 34 Ind Cas 766. 
24 M L J 592. Raja of Ramnad v. Arunachallam Chettiar...R...30 MLJ 565 = 19 M L 
T 390 = 34 Ind Cas 778 

24 M L J 642, Hivatha Muthu Asari v. Rovd. J. N. H. Mesquita...R...33 Ind Caa 57 ... 

24 M L J 693 (695), Veradarajulu Chettiar v. NarayanBami Cheity...F,..3 L W 143 = 

(1916) M W N 169 = 33 Ind CaB 16 

25 M L J 50, Appalaswami v. Raja of Vizianagaram...F...3 L W 485 = (1916) M W N 39G 

= 31 M L J 214 = 34 Ind Cas 730 

25 M L J 261, Sheik Meera Sahib & Co. v. Sheik Naina. ..R... 41 P R 1916 = 33 P W R 
1916 = 32 Ind Cas 497 

25 M L J 315, Korapalu v. N rayana...F...39 M 1049 = 32 Ind Cas 512 
25 M L J 405, Doraisami Serumadan v. Nondisarai Saluvan...R & D...30 M L J 592 = 34 
Ind Cas 794 

25 M L J 476, Ramakrishna Pillai v. Karunakara Menon...R...3 L W 67 = 30 MLJ 294 
, = (1916) M W N 267 = 32 Ind Cas 408 

* 25 M L J 507, Batcha Sahib v. Abdul Gunny.. .R.. 11 P W R 1916 = 28 F R 1916 = 31 
Ind Cas 700 

25 M L J 510, Gangu Reddi v. Samarapathy Mudali...F...30 Ind Cas 721 
25 M L J 512, Ramkishore Kedarnath v. Jainarayan Ram Rachbpal...R ft D...30 MLJ 
592 = 34 Ind Cas 794 

25 M'L J 637, Narasamma Hegadthi v. Billa Kesu Pujari...D...32 Ind Cas 459 

25 M Jj J 637, Narasamma Hegadthi v. Billa Kesu Pujari...F...31 Ind Cas 854 

26 M L J 19, Muthu 8astrigal v. Visvanatha Pandhara Sannadhi...D...(1916) 2 M W N 

14 = 31 MLJ 138 = 4 L W 27 = 20 M L T 172 = 35 Ind Cas 219 
26 M L J 83, Varadiah v. Raja Kumara Venkata Perumal...R...31 MLJ 513 = (1916> 2 
M W N 296 = 4 L W 507 = 20 M L T 391 
26 M L J 166, Yellammal v. Ayyappa Naick...R...31 MLJ 257 = 35 Ind Oaa 98 
26 M L Jil89, Subbiah Naioker v Ramanathan Chettiar... F... 31 M L J 22 
26 M L J 189, Snbbial; Naicker v. Ramanathan Chettiar.. .R... 31 MLJ 90 = 20 M LT 
«• 327 = 35 Ind Oas 237 


Ooiu 


343 

1065 

1050 

1051 

347 

1430 

771 

732 

1402 

494 

240 

1031 

664 

664 

1116 

1285 

290 

671 

670 

973 

376 

543 

218 

10G3 

1407 

130 

771 

428 

1418 

34 

134 

966 

925 

762 

94 

263 

945 

752 

1050 

1051 

1156 

1082 

97T 

328 

330 - 


Read 31 Ind Gas 700 lor 21 Ind Caa 700. 
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26 M L J 189, Subbiah Naicker v. Ramanathan Chettiar...F...3 L W 339* > (1916) 3 M 
WN 64-33 IndCas 443 

26 M L J 385, Ponnusamy Padayaohi v. Karuppudayan...R...30 M L J 600 =31 Ind Cas 
803 

26 M L J 385, Ponnusamy Padayaohi v. Karupudayan...F...95 Ind Cas 131 
" 26 M L J 315, Bundarambal Ammal v. Yogavana Gurukkal...Not F...30 M L J 222= 
32 Ind Gas 975 = 40 M 105 

26 M L J 460, Ganesh Rao v. Tulja Ram Rao...R& D...30 ML J 592 = 34 Ind Cas 794 

2G M L J 537. Chettikulam Prasanna Venkatachala Reddiar v. Collootor of Triohino- 

poly...R...80 Ind Cas 240 

26 M L J 576, Nanjaya Mudali v. Bbanmuga Mudali...R & D...30 M L J 592 = 34 Ind 
Cas 794 

26 M L J 604, 8eetharam Naidu v. Balakrishna Naidu...R...34 Ind Cas 617 

27 M L J 30, Annie Reasant v. Narayamab...R...30 ML J 21=39 M 608 = 30 Ind Cas 

894 

27 M L J 149, Musammat Hirala Bibi v. Musammat Bohan Bibi,..F...30 Ind Cas 927 ... 
27 M L J 160, Ragunath Das v. SuDdur Das. ..R... 32 Ind Cas 489 

27 M L J 156, Kunhambi v. K*lanathar...F...31 Ind Cas 565 

• 27 M L J 179, Thaogirala Chiranjivi v. Raja Munikya Rao...F...30 M L J 222 = 32 Ind 
Cas 975 = 40 M 105 


1266 

130 

128 

804 

752 

361 

752 

760 

734 

823 

686 

725 

804 


27 MLJ 233, Brimath Kidambi Jagannatha Charyulu Ayyavarlu v. Pidipiti Kutumba- 

rayadu...R...35 Ind Cas 121 290. 867, 1194 

27 MLJ 409, Maharaja of Bobbili v. Venkataramanujulu Naidu. ..R & D...30 M L J 592 

= 34 Ind Cas 794 ... 752 

27 MLJ 451, Ravi Vecrarughavulu v. Romm* Devara Vonkata...F...30 Ind Cas 372 ... 373 

27 M L J 497, Muthu Karuppan v. Mutbu...F...12 NLR 3 = 32 Ind Cas 233 ... 1389 

27 M L J GOO. Muf hukrishn.i Iyangar v. Bankaranarayana Iver...R . 36 Ind Cas 100 ... 949 

27 M L J 621, Adaikulam Chetty v. Bubban Chetty. ..D... 35 Ind Cas 455 ... 1094 

27 M L J 634, Ramakrisbna Patter v. Narayana Patter. ..R... 39 M 808 = 31 Ind Cas 310. 124 

27 M L J 645 Hindustan Assurance and Mutual Hone fit Society, Ltd. v. Rail Mulraj... 

D...150 P W R 1916 = 11 V R 1917 = 16 P L R 1917 = 35 Ind Cas 616 ... 327 


27 M L J 690. Karyan Kandy Patupurail Choria Chinkandan v. Ayiliah Kushitath 
Krishnan Nambiar...F.. 34 Ind Cas 931 

27 MLJ 718, Zammdar of Challapalli v. Rajalapati Bomayya...R...30 MLJ 600 = 34 

Ind Cas 803 

f 28 M L J 96, Gopammal v. Srinivasa Aiyang*r...F...30 MLJ 508-= 34 Ind Cas 432 . 

28 M L J 118, ArunachaUm Chetty v. Rangasamy Piilai...F...3G Tnd Cas 831 

28 MLJ 140, Venkatachallam Chetty v. A, N. R. M. Narayanan Chotty...Expl...31 M 
L J 687 = 1 L W 455 = 11916) 2 M W N 361 = 36 Ind Cas 812 
28 M L J 251, Sowcar Kamurudoen B*hib v. Noor Mahamed Usraan Sahib.. .F.. .3 L W 
96= (19IG> M W N 220 = 32 Ind Cas 434 
28 M L J 260, Darbha Li»>g*yya v. Dharba Kanakamna...F...30 Ind Cas 897 
28 M L J 262, Karumvkara Monon v. Krishna Menon...F...31 Ind Cas 913 
28 M L J 285. Chidatnbara Mudaliar v. Knshnaswami Pillai...Expl...3 L W 24-30 M 
L J 59 = 32 Ind Cas 80 = 39 M 939 

28 M L J 378, D*si Bvarnam v Deivanaywg*m PiIlai...R...31 MLJ 690 = 4 L W 465 = 
20 M L T 450 = 119171 M W N 112 = 40 M 204 
28 MLJ 525, PaydannaPv. Lakshminarasamma...R. .31 MLJ 39 = 35 Tnd Cas 154... 
28 M L J 556 (PC), Kunwir Digambar Singh v Kunwar Ahmed Sayeed Khan...R... 
36 Ind Cas 668 

28 M L J 598, Byed Abamad Sahib v. The Magnesite Byndioate, Ltd...F...3 L W 542 = 35 
Ind Can 147 

28 M L J G69. Patiuharkuru Vallabhan Chatian Rajah Avorgal v. Rama Varma...R... 

34 Ind Cas 875 

29 M L J 1, Rajah of Pittapur v, Gani Venkat Bubba Row. ..R... 81 Ind Cas 250 
29 W L J 34, Bal Gangadbar Tilak v. Bhri Bhrinivas Pandit... R... 32 Ind Cas 291 
29 M L J 34, Bal Gangadhar Tilak v. Bbri Bhrinivas Pandit... R... 32 Ind Cas 267 

29 M L J 233, Somiammal v Vellaya 8ethurayan...D...30 MLJ 268 = 39 M 1042=32 
Ind Cas 198 

29 M L J 236, Sundarammal alias Sowbhagiammal v. Subramania Chettiyar...F...31 
Ind Cas 739 

[ 29 M L J 381, Appayya Bhetty v. Mahammade Beari...R...32 Ind Cas 526 
29 M L J 481, Cbakkara Kannan v. Kunhi Pokker...F...32 Ind Cas 107 


1048 

130 

732 

569 

1204 

351 

823 

433 

402 

1411 

448 

175 

568 

1128 

975 

789 

}451 


1135 

911 

1061 


* Read 40 M 106 for 40 M 116. 

t Read 28 M L J 96 for 28 M L J 98 and 30 M L J 608 for 20 M I 4 J 608. 
t Read 32 Ind Oai 526 for 32 Ind Oaa 526. 



LXXII 


TABLE OF 0ASE8 OVERRULED. FOLLOWED. ETC, 


COL. 

29 M L J 481, Maohikandi Parkurn Maramittath Tharuvil Moothaohettiam Veettil 

Cbakkara Kannan v. Varayalankandi Kunhi Pokker...R...31 Ind Caa 385... 1046 

29 M L J 481, Maohikandi Parkum Mararoiltath Tharuvil Moothaohettiam Veettil Chak- 

kara Kannan v. Varayalankandi Kunhi Pokker...Not F...91 Ind Gas 854... 1051 

29 M L J 481, Chakkara Kannan v. Varayalankandi Kunhi Pokker...D...32 Ind Caa 459. 1050 

99 M L J 504, Thandavaroya Mudali v. Subramania Qurukkal...R...32 Ind Oas 46 ... 383 

99 M L J 546, 8egu Chidambarama v. Sareddi Hussainammah...R...30 M L J 260 s3 32 

Ind Caa 813 = 39 M 1035 ... 811 

29 M L J 583, Arumugasundara Maharaja Pillai v. Naraaimha Aiyar...Appr...30 ML J 

391=3(1916) 2 M W N 92 = 35 Ind Cas 224 ... 343 

29 M L J 685, Muthu Goundan v. Anantha Goundan...F...33 Ind Cas 503 ... 628 

29 M L J 693, Silu Peda Yellingadu v. Sri Raja Ravu Venkata Kumara Mahipati Burya 

Rao Bahadur. ..F...3 L W 521 = 34 Ind Caa 791 ... 1012 

29 M L J 698, Goanambal Animal v. Veerasami Chotti...R...3 1 M L J 222 = (1916) 2 M 

W N 233 = 35 Ind Cas 124 ... 311 

29 M L J 755, Thiruvenkatachariar v. Thangayi Ammal...D...36 Ind Caa 771 ... 54 

29 M L J 816. Soundararajam v. Arunaohellam Chetty...R & D ...30 M L J 592 = 34 Ind 

Cas 794 ... 762 

29 M L J 830, 8oundatarajam v. Arunaihellam Chatty... R & D...30 M LJ 592 = 34 Ind 

Cas 794 ... 752 

30 M L J 116, Musahar 8ahu v. Lala Hakim Lai.. .R... 30 M L J 565 = 19 MLT 390 = 

94 Ind Cas 778 ... 428 

30 M L J 274, Thlruvambala Deaikar v. Chinna Pandaram...F...35 Ind Oas 204 ...1423 

# 30M L J 486. SuppuNayakan v. Perun^l Chatty.. .R... Ill P W R 1916= 146 P L R 

1916=128 P R 1916 = 34 Ind Cas 822 ... 310 

31 M L J 319, 8ri Raghunatha Doss v. Maharajah of Jeypore...F...31 M L J 827*6 L W 

472 ... 738 

Madras Law Times. 

1 M L T 28, Venkataramanaya Pantulu v. Venkataramana Doss Pantulu...R...36 Ind 

Caa 44 ... 760 

1 M L T 106 (P C), Chaudbri Mehdi Hasan v. Muhammad Hasan. ..R... 32 Ind Cas 616... 1028 

1 M L*T 143, Ahmad Wali Kban v. 8hamah-ul Jahan Begam...R...36 Ind Cas 292 ... 1408 

1 M L T 395, Cheruvath Thalangal Bapu v. Nerafch Thalangan Kanaran...R...36 Ind 

Cas 999 ... 1017 

1 M L T 432, Krishnan Embrandi v. Marakkar...R...34 Ind Caa 125 = 9 Bur L T 199 ... 1302 

2 M L T 75, Bunder Koer v. Rai Sham Knshen...R...30 Ind Caa 323 475, 543, 949 

2 M L T 167, Ramaaamy Naick v. Ramasami Chetty...R...32 Ind Can 416 ... 52i 

2 M L T 248 (F B), Ram Shankar Lai v. Ganesh Prasad. ..R... 32 Ind Cas 359 ... 1121 

2 M L T 435 (P C). Kessowji Iasur v. G.I.P. Railway Go....F...32 Ind Cas 711 ... 462 

2 M L T 506, Phulkumari v. Ghanahyam Mihra...R..,36 Ind Cas 615 ... 570 

3 M L T 38, Bisheawar Dayal v. Harbana 8abay..F...35 Ind Caa 455 » ... 1094 

3 M L T 71, Baravana P-llai v. Besha Reddi...R...9 Bur L T 59 = 31 Ind Caa 896 ... 463 

3 M L T 103, Suppa Pillai v. Nagayasami Tharabichi Naioker...F...30 Ind Cas 486 ... 903 

3 M L T 187, Kamparti 8ubbayya v. Kurnam MadduleLiab...R...35 P R 1916 = 52 P W 

R 1916 = 33 Ind Cas 948 ... 1230 

3 M L T 221, Firozi Begam v. Abdul Latif Khan. ..R... 32 Ind Oas 86 ... 380 

4 M L T 27, 8amarendra Chandra Deb Barman Barathakur v. Birendra Kishore Deb 

Barman.. .Not Appr...36 Ind Cas 255 ... 1345 

4 M L T 90, Malliaheri Ileatb Vasudevan Nambudri v. Kovoor Cbatbath Kannan 
Nambiar...F...3l ML J97 = (1916) 2M W N 96 = 20 3\I L T 284 = 4 L W 
133 = 36 Ind Cas 266 ... 1247 

4 M L T 207, Atar Singh v. Thakur Singh. ..R... 32 lad Cas 291 ... 789 

4 M L T 331, Kondeti Kama Row v. Nukamma...F...30 Ind Caa 606 ... 716 

4 M L T 446, Jumai Kanjar v. Abdul Karim Khan.. .F.. .36 Ind Cas 999 ... 1017 

6 M,L T 74, Gurumurthi Reddy v. Gurammal...R A Disc. ..32 Ind Cas 291 ... 789 

6 M L T 84, Srinivasa Swami Iyengar v. Athmarama Iyer.. .F... 31 Ind Cas 678 ... 664 

6 M L T 177, Damodara Nadar v. Mauiok Vaohaka Desika Pandara Saunadbi...D... 

32 Ind Cas 527 ... 1985 

6 M L T 192, Venkataobari y. Rangaswami Iyengar. ..D... 35 P R 1916 = 52 P W R 1916 

33 Ind Cas 948 ... 1280 

6 M L T 277, Izzatunniha Begam v. Kunwar Partab Singh. ..R... 36 Ind Cas 732 ... 427 

6 M L T 306, Kiishna Iyer v. Beoretary of State.. .D... 33 Ind Cas 503 ... 628 

7 MT L T*66, Mothe Aohayya Garu y. Municipal Counoil, E)lore...F...30 Ind Cas 683 ... 126 

7 L T 233, Nayakoty Narayanaohetty v. Loyalinga 0betty...R...33 Ind Caa 994 ... 1066 

Read 128 P B 1916 for 128 P B 1916. 
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TM L T 340, Kambinayani Javvnji Timmaji v. Kambinayani Jivvaji Subbaraju...F... 
30 Ind Gas 927 

7 M L T 376, Abdulla Bea*y v. Mammali Beary...F...33 Ind Cas 627 
*8MLT 108, Adirayn Shetty v. Billu Iyanpu...R...32 Ind Gas 626 

8 M L T 132, Govindaswamy Tbevan v. Dorasawmy Pillai...R...36 Ind Gar 732 

8 M L T 147, Nawab Khwaja Muhammad Kbau v. Nawab Husaini Begam...F...30 Ind 
Cas 934 

8 M L T 213, Santhalva v. Manjanna Bbetty.. .D... 32 Ind Gas 97 

8 M L T 226, Arunaohellam Chottiar v. Haji Sheikh Meera Rowther...F...32 Ind Gas 

944 

M LT 326, Kakranayya v. Padayya...R...30 M L J 222 = 32 Ind Cas 976 = 40 M 105... 

9 M L T 139, Venkataobaciar v. Satiagopachariar...R...32 Ind Cas 669 
9 M L T 263, Sami Ayangar v. Laxmi...R...32 Ind GaB 608 

9 M L T 316, Gopisetti Naraioswami Naidu v. Tallawraju Venkatasubarayudu...F...30 
Ind Gas 927 

9 M L T 431, Mulla Veetil v. Achuthan Nair...R...8 Bur L T 261 = 30 Ind CaB 710 = 8 L 
B R 266 

9 M L T 464, Uukmani Ammal v. Krishnamaohary...R...39 M 641 =33 Ind Cas 66 

10 M L T 25, Khunni Lai v. Kanwar Govind Krishna Nr rain. ..F... 30 Ind CaB 927 

10 M L T 71, Subramania Mudaliar v. Gnanasammanda Pandara Sannadhy...F...33 
Ind Cas 527 

10 M L T 179, Bhogaraju Venkatarama Jogiraj v. Adappalli Beahayya...F...30 Ind Gas 
927 

10 M L T 278, Jamna Das v. Sabapathy Chetti...F...36 Ind Cas 878 

10 M L T 313, Burugapalli Sriramulu v. Nandigam Subbarayadu...R...156 P W R 1916 = 

2 P L R 1917 = 35 Ind Cas 545 

10 M L T 399, Kalliani Amma v. Govinda Menon...D...32 Ind Cas 459 
10 M L T 399, Kalliani Amma v. Govinda Menon...R...32 Ind CaB 107 

10 M L T 450, Boyinapalli'Veougopala Rao Garu v. Venkatarayudu...F...4 L W 654 ... 

11 M L T 201, Akilandam Pillai v. Cbinnaswami Moopac...D...33 Ind Cas 623 

11 M L T 265, Mahomed Ibrahim Hossein Khan v. Ambika Pershad Singh. ..R... 36 Ind 

Cas 732 

12 M L T 1, Br»j La) v. Suraj Bikram 8ingh...R...32 Ind Cas 569 

12 M L T 240, Madhavaiya Chetty v. Damodaram Chetty. ..F... 32 Ind Cas 955 

12 M L T 240, Madhavaiya Chetty v. Damodaram Chetty. ..F... 31 Ted Cas 18 

12 M L T 330, UHuman Khan v. Nagalla PasaDna...F...3l Ind Cas 678 
12 M L T 330, Usuman Khan v. NagaDa Dasanna...R...36 Ind Cas 959 
12 M LT 350, Rauga Row v. Emperor... D... 32 Ind Cas 527 

12 M L T 361. Sajjad Ilusain v. Nawab Abid Husain Khan. ..Ref to.. .30 Ind Cas 239 ... 
12 M L T 392, Chaudhri Mahamraad Mehdi Husan Khan v. Sri Mandir Das. ..R... 36 
Ind Cas 562 

12 M L T 392, Mohammad Mehdi Ha^an Khan v. Mandir Das. ..F... 30 Tnd Cas 258 ... 

12 M L T 392, Muhammad Mehdi Husan Khan v. Sri Mandir Das. ..R... 32 Ind Cas 349 

12 MLT 425, Ariyaputhira Padayachi v. Muthukumarasawmy...F...31 Ind Cas 678 ... 
12 M L T 493, Kodi Venkatappa Row v. Barnala Surayanarayana...R..,30 Ind Cas 322. 
12 M L T 600, Knryan Kandy Patupurail Cheria Ohirukandan v. Aylliath Kushithath 
Krishnan Nambiar.,.F...34 Ind Cas 931 
12 M L T 610, Volayuthan Pillay v. Vythilingum Pillay...R...32 Ind Cas 608 

12 MLT 644, Muhammad Lmail Khan v. Sheomukh Rai...R...33 Ind Cas 114 

13 M L T 20, Avathani Muthukrishnier v. Sankaralingam Pillai. ..R... 30 Ind Cas 323 ... 

14 M L T 110, Janki Pershad Singh v. Dwarka Pershad Singh. ..Dlst... 20 MLT 362 = 

14 A L J 1083 = 18 Bom L R 834 = 4 L W 538 = 31 M L J 804 =>(1916) 2 M- 
W N 655 = 38 A 552 = 25 C L J 1=21 OWN 410 = 19 O C 2S0 = 36 Ind 
Cas 299 (P C) 

$14 M L T 314, Batoha 8ahib v. Abdul Gunny. ..R... 11 P W R 1916 = 28 P R 1916 = 
a 31 Ind Cas 700 

14 M L T 534, Mariappa Annara v. Hari Hara Iyer.. .F.. .32 Ind Cas 45 

14 M L T 562, Gajapatby Maharaju Garu v. Sondi PrabJada Bissoyi Ratuo...R.. .30 M 

L J 132 = (1916) M W N 279 = 33 lud Cas 901 
16 M L T 240, 8ubbaraya tteddiar v. Rajagopala R?ddiar...D...32 Ind Cas 984 

15 M L T 299, Ponnusaray Padayaohi v. Karupudayan...F...35 lud Cas 121 

16 M L T 196, Muthukcisbna Iyangar v. Bankaranaraya Iyer. ..R... 36 Ind CaB 10CT 

16 M L T 262, Ravi Veeraraghavalu v. BommaDevara Venkata... F... 30 Ind Cas 372 ... 
16 M L T 363, Ragunatb Das v, Sundar Das.. .R... 32 Ind Cas 489 ... 


COL. 


828 

993 

911 

1402 

793 

1431 

464 

804 

832 

973 

871 

1076 

416 

823 

993 

823 

574 

1153 

1050 

1061 

121 

1274 

1402 

832 

790 

783 

664 

1116 

1285 

246 

290 

671 

670 

664 

668 

1048 

973 

1024 

543 


1034 

263 
. 379 

723 

1394 

128 

949 

373 

686 
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* Read 32 Ind Gas 626 for 32 Ind Cas 625 
t Read 40 M 106 for 40 M 116. 
t Read 31 Ind Oaa 700 for 21 Ind CaB 700. 
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COL. 

16 M L T 399, Venkamma v. Manikkam Nayani Varu...R...31 Ind Cas 87 ... 417 

16 M L T 399, Venkatamma v. Manikyam Nayani Varu...R...31 MLJ 513 = (1916) 2 

M W N296 — 4 L W 507 — 20 ML T 391 ... 1082 

*16 M L T 423, Ramasundaram Pillai v. Savundarathammal...F...30 M L J 222 = 32 

Ind Cas 976 = 40 M 105 ... 804 

16MLT 438, Kuppusawmy Iyengar v. Narayana Iyengar. ..Confirmed. ..19 M L T 24 

= 3 L W 36=32 Ind Cas 3 ... 374 

16 M L T 530, Ponnusawmy Iyer v. Permayo...R...3G Ind Cas 100 ... 949 

16 M L T 610, Balakriahna Mudaliar v. Raju Mudaliar...R...31 MLJ 472 = 35 Ind Cas 52 799 

17 M L T 78, Visvanatha Santhasingarao v. Ramchandra Mardraja Deo...F...4 L W 

143 = 36 Ind Cas 593 ... 968 

17 M L T 80, Jaganadha Saha v. Rama Sahu...F...3 L W 576 = (1916) 2 M W N 256 = 

36 lud Cas 210 ... 970 

17 ML T SO, Jaganadha Sahu v. Rama 8ahu...F...4 L W 148 = 36 Ind Cas 593 ... 968 

17 M LT 154, Arnnaohalam Chetty v Rangasamy Pillai. ..F... 36 Ind Cas 831 ... 569 

17 M L T 193 (P C), Kunwar Digambar Smgh v. Kunwar Ahmed Sayeed Khan. ..R... 36 

Ind Cas G68 , ... 175 

17 II L T 424, Mahomed Hussain Sahib v. Abdul Kareem Sahib. ..F.. .3 L W 468 = 34 

Ind Cas 756 ' ... 1013 

17 M L T 424, Mahammau Husain Saib v. Abdul Karim Saib...F...32 Ind Cas 39 ... 342 

17 M L T 432, Thiruvenkatachariar v. Thaugayi Ammal...D...3G Ind Cas 771 ... 54 

18 M L T 1, Bal Gangadhar Tilak v. Shri Shrimvas Pandit. ..R... 32 Ind Cas 291 ... 789 

18 M L T 142, ldubilly Sivvaddi v. Sri Rija Viswaswar Niasanka...R.-30 MLJ 132 = 

(1916) M W N 279 — 33 Ind C{«.s 901 ... 723 

18 M L T 200, Munjuluri Sivaramayya v. Singumahanti Bujanga Itao...DlBB...80 P W 

R 1916 = 33 Ind Cas 730 ... 55 

18 M L T 209, Hakeem Patte Muhammad v. Sheik Davood...R...30 MLJ 338 = 31 Ind 

Cas 475 ... 1382 

18 M L T 243, Abdul Rahim 8ahib v. Kullappa Gowndan...D...149 P W R 1916 = 8 P L 

R 1917 = 35 lud Cas 608 ... 1287 

18 M L T 255, Chakkara Kannan v. Kunhi Pokker...F...32 Ind Cas 107 ... 1051 

18 M L T 255, Chakkara Kannan v. Varayalaukandi Kunhi Pokker...D...32 Ind Cas 459. 1050 

1 18 M L T 536, Appayya Sbetty v. Mahammade Beari...R...32 Ind Cas 526 ... 91 1 

18 M L'T 400, Chinna Karupan v. Moyyappa...R...24 C L J 514 = 36 Ind Cas 641 ... 314 

18 M L T 476, Muthu Goundan v. Anantha Goundan...F...33 Ind Cas 553 ... 628 

18 II L T 519, Distriot Judge of Kistna v. Hanumanulu... Appr...24 C L J 190 = 20 C 

W N 1284 ... 935 

19 M L T 245, Moothethuth Kanari v. Hari 8henoy...R...3l MLJ 39 = 35 Ind Cas 154 448 

119 M L T 364, Suppu Nayakan v. Perumal Chetty. ..R... Ill P W R 1916=146 P L R 

1916 = 128 P R 1916 = 34 Ind Cas 822 ... 310 

Madras Weekly Notes. 

(1910) M W N 60, Kambinayani Javvaji Timmaji v. Kambinayani Jivvaji 'Subbaraju 

...F...30 Ind Cas 927 ... 823 

(1910) 1 M W N 145, Subraveti Ramiah v. Gundala Ramanni...R...39 M 54 = 33 Ind Cas 

705 ... 991 

(1910) M W N 313, Nawab Khwaja Muhammad Kban v. Nawab HuBain Begum.. .F... 

30 Ind Cas 934 1 ... 793 

(1910) M W N 390, Govinda8wamy Thevan v. Dorasamy Pillai.. .R.. .36 Ind Cas 732 ... 1402 

(1910) M W N 419, Adiraya Shetty v. Billa Tyampu...R...32 Ind Cas 526 ... 911 

(1910) M W N 436, Sri Raja Viswaswara v. Gorla Budarado...R...30 MLJ 132 = (1916) 

M W N 279 = 33 Ind Cas 901 ... 723 

(1910) M W N 608, Santhalva v Manjanna 8hetty...D...32 Ind Cas 97 ... 142) 

(1910) MWN 688, Arunaobellum Ohettiar v. Haji Sheik Meera Rowtber...F...32 Ind 

Cas 944 ... 454 

(1910) MWN 713, Vala Subramania Pillai v. Sankara Subbu Naidu...F...3 L W 34 = 

19 M L T 146 = (1916) MWN 78 = 32 Ind Cas 484 ... 674 

(1910) M W N 782, Maohana Vajhala Dikshatalu v. Gorugantula Yaggamma...Over 
ruled. ..31 MLJ 48 = 20 M L T 62=(1916) 2 M W N 1 = 4 L W 1 = 39 M 
987 = 35 Ind Cas 185 (F B) ... 441 

(1910) M W N, 1 798, Rukmani Ammal v. Krishnama Chari. ..Doubted. ..(1916) MWN 

203 = 19 MLT 228 = 33 Ind Cas 67 ... 263 

(1911) 1 M W N 50, Malayaodi Gountlan v. Subbaraya Vanavaraya Goundan. ..D... 34 

„ Ind Cas 617 ... 760 

* Bead 40 M 105 for 40 M 115. 
t Emi 32 Ind Cas 526 for 32 Ind Cas 525. 

J Bead 128 P B 1916 for 128 P B 1915, 
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Col. 


1 M W N 166, Mulla Veetil v. Aohuthao Nair.. R...8 Bur L T 261a 30 Ind Gas 710*8 L 

B R 266 ... 1076 

(1911) 1 M W N 233, Gopisetti Naraiuswami Naidu v. Tallanraju Venkataaubarayudu 

...F...30 Ind Gas 927 ... 871 

(1911) 1 M W N 432, Khunni Lai v. Kanwar Govind Krishna Narain...F...30 Ind Caa 927 823 

(1911) 2MWN 259, Jamna Das v. Sabapatfay Chetti...F...36 Ind Caa 878 ... 674 

(1911) 2 M W N 307, Venkata Kumara Mahipati Surya Rao v. breerama Charyulu...F... 

34 Ind Caa 354 ... 1273 

(1911) 2 M W N 406, Vadasapu Appandhora v. Vyrioherla Veerabhadra Raju...R,..30 M 

L J 132 — (1916) M W N 279-33 Ind Caa 901 ... 723 

(1911) 2 M W N 467, Chidanibaramma v. 8egu Balayya...D...3 L W 192 = 19 M L T 134 

= (1916) M W N 188 = 30 MLJ 341 = 32 Ind C*g 899 ... 984 

(1911) 2 M W N 487, Kalliani Amma v. Govinda Menon...D...32 Ind Caa 459 ... 1050 

(1911) 2 M W N 487, Kalliani Amma v. Govinda Motion. ..R... 32 Ind Caa 107 ... 1051 

(1911) 2 M W N 585, Veeramathari v. Subraraania Iyer... D.. .3 L W 34 = 19 M L T 146 

= (1916) M W N 78 = 32 Ind Caa 484 ... 674 

(1912) M W N 22, Mir Sarwarjan v. Eakhruddm Mahomed Chowdburi...D...33 Ind 

Cab 994 ... 10G5 

(1912) M W N 172, Akil-indam PilDi v. Chinnaswaini Mt.opau...D...33 Ind Caa 623 ... 1274 

(1912) M W N 367, Mahomed lorahim Hof-sein Khan v. Ambika Pershad Singh. ..R... 

36 Ind Oafl 732 ... 1402 

(1912) M W N 669. Sita Ham v. Ram Lal...Rel. on. ..30 M L J 258 = 39 M 1042 = 32 

Ind Caa 198 ... 888 

(1912) MWN 754, Sonnia Narayana v. Alagiriswamy Aiyangar...R...34 Ind Can 417... 1349 

(1912) M W N 854, Ariyaputhira Padayaahi v. Muthukumaraflawmy ...F...31 Ind Caa 

678 ... 664 

(1912) M W N 959, Gangnsefcli Ramuya v. Kallika Peraya...R...34 Ind Caa 617 ... 760 

(1912) M W N 976, Sajjad Hussain v. Nawab Abid Husain Kban...Ref to. ..30 lud Cas 239 246 

(1912| M W N 982, Ranga Row v. Emperor... D... 32 Ind Caa 527 ... 1285 

(1912) M W N 995, Unman Khan v. Nagalla Da«-anna...F...31 Ind Caa 678 ... 6G4 

(1912) M W N 995. Usman Khan v. Nagalla Dasanna...R...36 Ind Caa 959 ... 1116 

(1912) M W N 101 1, Seetharama Chotty v. Sheshia Cbottv...Not F...3 L W 463 = 

33 Ind Cub 691 ' ... 765 

(1912) M W N 1052, Mohammad Mchdi Husan Khan v. Mandir Das. ..F... 30 Ind Caa * 

258 ... 671 

(1912) MWN 1052, Mu bar;, mad Mehdi liusan Khan v. Sri Mandir Dab. ..R... 32 led 

Caa 349 ... 670 

(1912) M W N 1052, Chaudhri Mohammad Mchdi Husan Khan v. Sri Mandir Das...R... 

36 Ind Ca H 562 ... 290 

(1912) MWN 1091, Naujappa v. N*ujappa Kao.. .F... (1916) MWN 203 = 19 MLT 

228 = 33 Ind Cas 07 ... 263 

(1913) MWN 27, Muhammad Ismail Khan v. Sbeomukh Roy. ..R... 33 Ind Caa 114 ... 1024 

(1913) MWN 339, Kummatha Vittil Kunhi Kuthaiai Ilaji v, Rev. Antoni Goveas 

...F...(1916) MWN 324 ... 1005 

(1913) MWN 1024, Imbichunni Nair v. Narayana Nambudri...F...31 Ind Caa 978 ... 464 

(1914) MWN 62, Mariappa Annam v. Hari Hara Iyer. ..F... 32 lud Cas 45 ... 379 

*(1914) MWN 65, Nidamurthi Krishnamurthy v. Garjipartbilingam...Not F...11 P W 

K 1916 = 2t? P R 1916 = 31 Ind Cas 700 ... 263 

M1914) MWN 142, Batcha Sahib v Abdul Gunny.. .R... 11 P W R 1916 = 28 P R 1916 

= 31 Ind Cas 700 ... 263 

(1914) MWN 147, Ragunath Das v. Sundar Das. ..R... 32 Ind Gas 489 ... 686 

(1914) MWN 157, Varadaiah v. Raja Kumara Venkata Perumal Raju...F...(19l6) 2 M * 

WN J 28 = 35 Ind Cas 614 ... 1014 

(1914) MWN 179, Gajapatby Mtharaju Garu v Bondi Prahlada Bissoyi Ratno...R...30 

ML J 132 = (1916) MWN 279 = 33 Ind CaB 901 ... 723 

(1911) MWN 247, Khan Sahib Bangi Abdul Khadar Baheb v. Tho Offioial Assignee 

of Madras. ..R... 30 M L J 415 = 34 Ind Cas 602 ... « 39 

(1914) M W N 366, Nanjaya Mudali v. Shanmuga Mudali... Appr...31 MLJ 317* 

(1916) 2 M W N 166 = 4 L W 238 = 35 Ind Cas 677 ... 798 

(1914) MWN 388, Aleman Rama Row v. Secretary of State for India. ..F.. .36 Ind Cas 

121 , ... 128 
(1914) MWN 502, Veera Baaavaraju v. Balsurya Prasada Rao...R...30 MLJ 265 = 19 

MLT 286-32 Ind Cas 253 * ... 740 

(1914) MWN 587, Chettikulam Prasanna Venkataohala Reddiar v. Collector 

Triohinopoly...R...30 Ind Cas 240 ... 361 


* Read 31 Ind Gas 700 for 21 Ind Gas 700. 
t Read 31 Ind Gas 700 for 91 Ind Cas 700. 
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COE* 

(1914) MWN 620, Nagarampalli Kamesam v. Nagarampalli Butobamma...R...30 M L 

J 265 = 19 M L T 286 = 32 Ind Cab 253 ... 740 

(1914) MWN 695, Ravi Veeraraghavulu v. BommaDevara Venkata. ..F... 30 Ind Gas 372* 373 

(1914) MWN 708, Muthukrishna iyangar v. Sankaranarayana Iyer. ..R... 36 IndOas 100 949 

(1914) MWN 735, Smgaram Chettiar v. Kalyauasundaram Fillai...R ..30 M L J 260“ 

32 Ind Cas 813 = 39 M 1035 ... 811 

(1914) MWN 779, 8aripalli Venkatarayagopalu Raju v. Fota Narahsayya...F...36 Ind 

Cas 610 ... 654 

(1914) MWN 784, Maikal Servai v. Thumbuswami 8ervai.,.F...(l916) MWN 110“33 

Ind Oas 167 ... 1176 

(1914) MWN 784, Majkal v. Thumbuswamy...R...20 OWN 773 = 36 Ind Cas 890 ... 1414 

(1914) MWN 896, Partbasarathi Appa Row v. Venkatadri Appa Row. ..R.. .31 M L J 

90 = 20 M L T 327 = 35 Ind Cas 237 ... 330 

(1914) MWN 899, Muthu Karuppan Chettiar v. Muthuraman Cbettiar...F...3 L W 495 

= 34 Ind Cas 696 ’ ... 41 

(1915) MWN 118, Arunachalam Cbetty v. Rangasamy Pillai...F...36 Ind Cas 831 ... 669 

(1915) MWN 217, Nachiappa Chetfcy v. Dakshmamurthy Servai. ..F... 3 L W 463 = 33 

Ind Cas 691 ... 765 

(1915) MWN 228, Marea ThmgatharaVnal v. Travatheoswara Aiyar...R...31 M L J 269. 466 

*(1916) MWN 301, Suppu Nayakan v, Perumal Cbetty. ..R... Ill P W R 1916 = 146 P L 

R 1916= 128 P R 1916 = 34 Ind Cas 822 ... 310 

(1915) MWN 484, Bal Gangadhar Tilak v. Shri Shrinivas Pandit. ..R... 32 Ind Cas 291. 789 

(1915) MWN 577, S^gu Chidambarama v. Sareddi Hussainammah...R...30 M L J 2G0 

= 32 Ind Cas 813 = 39 M 1035- ... 811 

0915) MWN 581 (P C), Kunwar Digambar Singh v. Kunwar Ahmed 8ayeed Khan...R... 

36 Ind Cas 668 ... 175 

(1915) MWN 643, Singaravelu Pillai v. Santhanakrishna Madaliar...F...3 L W 468 = 34 

Ind Cas 756 ... 1013 

(1915) MWN 740, Chakkara Kannan v. Varayalan Kandi Kunhi Pokker...D...32 Ind 

CaB 459 ... 1050 

(1915) MWN 740, Chakkara Kannan v. Kunhi Pokker...F...32 Ind Cas 107 ... 1051 

(1915) M W N 844, Ohinna Karupan v. Meyyappa...R...24 C L J 514 = 36 Ind Cas 641... 314 

(1916) MWN 857, Appayya Bhetty v. Mahammade Beari...R...32 Ind Cas 526 ... 911 

(1915) MWN 865, Naravanaswami Naidu v. Gantayya...F...4 L W 103 = (1916) 2 M 

W N 152 = 31 MLJ 561 = 35 Ind Cas 876 ... 418 

(1915) M W N 914, Upadhayayulu Yegnanarayana v. Kothalanka Makkayya...F...33 

Ind Cas 561 ... 685 

(1916) 1 M W N 77, Bugata Appula Naidu v. Chengalvala Jogiraju...F...(l916) 2 M W 

N 191 = 4 L W 397 = 35 Ind Cas 871 ... 1334 

(1916) 2 M W N 14, 8hunmug.inatha Chettiar v. Srinivasa Aiyar...R...(1916) 2 M W N 

210 = 4 LW 261 = 31 MLJ 401 = 20 M L T 350 = 36 Ind Cas 741 = 40 M 585. 61 

(1916) MWN 113, Muthu Goundan v. Anantha Goundan...F...33 Ind Cas 503 ... 628 

(1916) M W N 133, Bayyatm Ramayya v. Nidamarthi Krishnamurthi...F...33 Ind Cas 71. 336 

(1916) M W N 443, Pranjivandas Jagjivandas v. Mehta Chenmah Phoe...F...31 M L J 

347 = 0916) a M W N 221 = 4 L W 472 = 35 Ind Cas 864 ... 1397 

Moore's Indian Appeals 

3 M I A 229, Dhuram Das Pandev v. Shama Soondari Debiab.. R...31 Ind CaB 586 ... 272 

3 M I A 229, Dburam Das Pandoy v. Shama Soondari Debiab. ..R,.. 32 Ind Cas 267 ... 1451 

5 M I A 467, The Government of Bengal v. Nawab Jafur Hodsein. ,.F... 43 0 332 = 36 

Ind Cas 321 ... 922 

6 M I A *53, Gopeekrist Gosain v. Gungaporsaud Gosain...R...32 Ind CaB 267 ... 145 1 

6 M I A 373, Hanoomanpersaud Pandey v. Mussammat Babooee Munraj Kunweree 

...Expl...35 Ind Cas 673 ... 760 

6 M I A 393, Hunoomaopersaud Panday v. Mussumat Babooee Munraj Koonweree...R... 

3 L W 413 = 0916) MWN 163 = 33 Ind Cas 833 ... ' 752 

6 M l A 393, Hunoomanpersaud Panday v. Mussumat Babooee Munraj Koonweree...R... 

12 N L*R 12 = 32 Ind Cas 249 ... 1009 

6 M I A 426. Bodhrao Hunmont v. Nursing Rao. -R...12 N L R 150 = 36 Ind Cas 518 ... 842 

6 M I A 526, 8reemutty Soorjeemoney v. Denobuodoo Mulliok...R...32 Ind Oas 107 ... 1051 

6 M I A 526, tfreemutty S^orjumooey Dossee v Danobundoo Mulliok...D...32 Ind Cas 469 1050 

7 M I A 428, Mobun Lai Snokul v. Debee Doss. ..R... 30 Ind Cas 204 ... 467 

8 M I A 66, Sonatun Bysaok v. Juggutsondree...F...4 L W 104 = 20 M L T 204 = 36 Ind 

• Cas 762 ... 831 

8 M!I A 268, Goarmoney Debia v, Khaja Abdul Ganni...R...30 Ind Cas 204 ... 467 


* Re«d i~28 P R 1916 for 128 P R 1915. 
f Read 82 Ind Oas 526 for 32 Ind Oas 626. 
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COL. 

6 M I A 529. Colleotor of Masulipatam v. Cavaly Venoata Narainapab...R...10 8 LR 49 

» 36 Ind Cas 681 ... 822 

8 M I A 629, Colleotor of Masulipatam v. Cavaly Venkata Narayanappa...R...20 M L T 

148 = 31 ML J 406 = 4 L W 149 = (1916) 2 MWN 137 = 36 Ind Cas 407 ... 817 

9 M I A 123, 8reemutty Soorjeemoney Doseee v. Denobundoo MuJliok ..Rel...97 P L R 

1916=36 Ind Gas 222 ... 830 

9 M I A 195, Burmust Kban v. Kadirdad Khan.. .R... 33 Ind Oas 114 ... 1024 

9 M I A 307, Varden Seth Sam v. Luokpathy Royjee Lallah...R...31 P R 1916 = 34 Ind 

Oas 937 ... 1106 

9 M I A 348, Ramaswamy Aiyan v. Venkata Aohari...F...l Pat L J 589 • ... 1293 

9 M I A 539, Katama Natobiar v. Rajah of Shivagunga...R & Disc. ..32 Ind Oas 291 ... 788 

9 M I A 539, Katama Naohiar v. Rajah of Shivaganga...R...35 Ind Cas 49 = 25 CLJ 

391 ... 825 

10 M I A 203, 211, 212, Sbama Prasad Roy Choudhry v. Hurro Prasad Roy Choudbry 

...F...3L W 236 = (1916) M WN 155=19 M L T 235 = 30 M L J 366 = 33 

Ind Cas 739 = 40 M 299 ... 382 

10 M I A 490, Rampershad Tewarry v. Sheoohurn Uoss...F ..32 Ind Cas 955 ... 790 

11 MI A 7, Eshenchundor v. Shamacburn...R...23 CLJ 429 = 34 Ind CaR 444 ... 1172 

11 M I A 75, Appovier v. Rama Subba Aiyan. ..Ezpl... 20 C W N 1085 = 14 A L J 822 = 

20 M L T 78=12 N L R 113 = (1016> 2 M W N 65 = 18 Bom L It 621 = 4 
L W 114 = 24 O L J 207 = 31 ML J 465 = 43 C 1031 (PC) ... 797 

11 M I A 75, Appovier v. Rama Subba Aiyan. ..R... 92 Ind Cas 291 ... 789 

11 M I A 241, Nugender Ohunder Qhose v. Sreemutiy Kaminee Doesee...R...35 Ind 

Cas 49 = 25 0 L J 391 ... 825 
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SECTION II— (CIYIL CASES). 


Ab&dl. 

(1) Abadi — Malguzart village in Central 
Provinces — Landlord proprietor of the whole 
site — Tenant — Bare licensee — Transfer by 
tenant — Whether balding on the landlord — 
Express or implied permission of lotter allowing 
transferee to occupy — Rights of sut h transferee — 
Prescription by latter — Nature of acts necessary 
to show adverse title. Narain v. Beharl, 11 
N.L.R. 126 = 31 Iud. Cas. 3G7. Sue Final 
Part, 1915, Col. a. 

(I) Non-propritfcor living outside abadi — 
Whether can bo said to have abandoned eite 
inBide he abadi. Bee ABANDONMENT, No. 2, 
108 P.W.R. 1916. 

(3) B*e Burden of Proof, No. 6 (*>), 33 
Ind. Gas. 370. . 

Abandonment. 

(1) Second appeal— Finding of fact — Adverse 
possession — Abandonment of land— Grounds 
— Misunderstanding of facts . 

The Courts dismissed ‘the plaintiff’s suit (or 
possession of a oorUm land having found that 
the plaintiff’s father had abandoned the Bame, 
for there was a mortgage by plaintiff’s father m 
favour of the defendant which he had failed to 
redeem. 

field , that the alleged mortgago was not by 
plaintiff’s lather, nor of his share, and, even if 
the mortgage were by him, it would not estab- 
lish abandonment within the period oi limi- 
tation proscribed for redemption. The rase 
having been decided on a misunderstanding of 
facts was remanded for rc-dooision. Muhammad 
Ghlragh 8hah v. Choghatta, 99 P.L.R. J9i6 = 
86 Ind. Gas. 221. 

SCOTT- SMITH, J. 

(2) Limitation— Abandonment — Adverse pos- 
session— Neighbour tethering cattle— Non- 
proprietor residing outside the tillage— Its 
effect on his residential house in the village 


Abandonment— [Continued). 

which has fallen down — Possession goes 
with title- Art. 112 of Act IX of 1908. fe 

A non-proprietor by merely living outside the 
aotual village abadi oanuot be Baid to have 
abandoned tba Bite imitie the abadi on which 
ho once had hia residential houne which had 
fallen down and had not been rebuilt for many 
jears. J 

Toe rule laid down in Art. 237 cf Mr. Ratti- 
gan’a Digest of the Punjab Customary Law, 
even if applicable in Buch a case, is of no avail 
where the proprietary body have made no 
attempt to enforce the penalty mentioned 
therein. 

The fact that one of the proprietors, whose 
house is near, began to use the vacant site by 
tethering his cattle there does not make any 
difference. 

Possession in the case of vacant Fite is 
presumed to go with the title, and its mere use 
by a neighbour lor the purpose of tethering his 
cattle ibereou cannot be regarded as adverse 
poLSosion and eoiii.equautJy Art 142 of Act IX 
of 1908 does not apply. Lachmau Das Y, 
Naretngh Das. 108 P.W R. 1910-- 101 P.L.R. 
1916 = 30 lud. Gas. z07. 

CHEV1S, J. 

13) Ground of relief . 

It it> open to a party who claims a relief on 
more grounds than Qne, to givo up any of the 
grounds at any titua ho likes befure the case is 
decided. Hirde v. Muhammad Abdul Hasan 
Khan, 80 Uni. Gas. 207. 

Stuart and Kanhaiya Lal„a.j. cs. 

(4) Abandonment — Rights of lessee's trans- 
feree — Whether extinguished bv abandonment. 
See Ben. act Vlil of 1886 ( Bengal 
TENANCY), No. 43, 33 Ind. Cas. 98. 

(6) Of tenancy. See Ben. ACT VIII OF 
1885 ( Bengal Tenancy), No. 44, 30 Ind, 
Cas. 583. 
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Abandonment— ( Concluded ) . 

(5-a) Of holding— Cultivation by sub-tenant 
— Ejectment. See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 12 (a), 32 Ind. Cis. 586. 

(6) Requisites of. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 37, 33 Ind. Cfis. 488. 

17) See ADVERSE POSSESSION, No. 6, 19 
O.C. 374. 

Abatement. 

(1) Appeal'— Death of one of several respond- 
ents pending appeal — Rights of respondents 
joint— Failure to bring on record legal re- 
presentative within time — Effect — Abate- 
ment of whole suit— Ignorance of law— No 
excuse— Failure to prove impossibility to 
become aware of respondent's death -Dis- 
missal of suit, 

Where, pending an appeal against a decree 
dismissing a suit for possession of lands, one of 
the defendants died and bis legal representative 
was nob brought on record within a period of 
six months from the dato of his death. 

Held, that tbe appeal abated in toto and 
against all the respondents(a). 

Whero the interests of dffendants reppond- 
ents are joint and the decree could not be 
reversed without the representative of the 
deceased respondent being brought on record, 
the whole appeal must abate (b). 

Held that, in the present case, as the plaint- 
iff’s suit cculd not have proceeded at all unless 
the deoeased respondent in his capacity as co- 
mortgagee had been impleaded in the first 
instauce, the lower Court was right in holding 
that tho whole suit abated. 

Ignorance of law is not a sufficient gxcubq 
for failing to bring the legal representative of a 
deceased respondent within time (c). 

71eld that, in the present care, the plaintiff 
failed to prove that ho was not, .iware of tho 
death of the respondent until such time as it 
was practically impossible for him to nl^ an 
application within the expiry of six months 
from the date of his death. Inayat v. Ganga, 
3 P.R. 1916 = 32 Ind. Cas. 899. 

SHADI LAD and LESLIE- JONES, JJ. 

References (a) and *6) 22 B. 718; 26 B. 
203 and 34 C. 1020, Not Appr.\ 41 P.R. 1915 
and 22 A. 430, Rel, on. (c) 204 P.L R. 1912, 
F.\ 41 P.R. 1915, R-\ 113 I* R. 1907, D. 

(2) Abatement same as dismissal of a suit— 
Decree - Appeal . 

Sadasiva Iyer, J.— Whero tboro is an appeal 
to tbe Dibtrict Court and a seoond appeal to 
tho High Court, 8. 115, Civ. Pro. Code, oaunot 
apply. 

An order declaring a suit to have abated is a 
deoree from which an appeal lies. The practice 
in the Madras Courts is that, when a suit has 
abated, the Court also ipso facto dismisses the 
suit, that is, it takes it off from the file of pend- 
ing suits. An abatement of a suit has t he same 
effoot ae. tho dismissal of it. The abatement 
of the suit and the passing of au order whioh 
has the forco of a deoree dismibdng the suit, 
are treated as eiuacly 'connected, if not identical, 
proceedings. 


Abatement— {Concluded). ^ 

The Rulos Committee might make this dear 
by the enactment of a rule that, in cases wborft 
suits have abatod without the neoessary or 
formal order, a deoree dismissing tho suit 
should be drawn up as on tbe date of the d 
abatement, unless the abatement is set aside by 
appropriate proceedings. 

The power uuder 8. 15 of the Charter Act can 
only be exeroiaod in extraordinary rronrcairgfl 
and subjroL to the enactments of the Indian 
iegislaturo. 

Moore, J . — The Distriot Muusif's order dis- 
missing tbe suit on tho ground that it has 
abated under O. XXII, r. 4 (3) of tho Civ. Pro. 
Code by reason of the application whioh 
had been made under sub-r. (1) of O. XXII, 
r. 4 of the Civ. Pro. Code to make the legal 
representative of the deceased defendant a party 
not having been represented within the time 
fixed by law is a decree and appealable as huoh. 
The legislature intended that an abatement of 
a suit has the sumo effect as the dismissal of it. 
Suppu Nayakan v. Peru in a l Chetty, (1916) M. 
W.N. 301 = 30 M.L.J. 4SG-19 M.L.T. 364 = 
34 Ind. Cas. 372. 

SADASTVA AlYAR and MOORE, JJ. 

(3) Decree for damages for slander reversed 
in appeal— Death of defendant during 
pendency of second appeal— Appeal lohether 
abates. 

Plaintiff obtained a decreo for damages for 
slander. On appeal this deoree was sot aside 
and the suit was dismissed. Plaintiff then 
appealed to the Chiof Court and, after the second 
appeal was filed, defendant died. 

Held, that th* appeal did not abate. Nga 
Kyet Sein y. Mi Kyln Mya, U.B.R. 1916, lBt 
Qr., 105 = 9 Bur. L.T. 38 = 34 Ind. Cas. 249. 
McCord j, JC. 

References 26 B 597 ; 26 M. 499, R, 

(4) First suit by mortgagor to redeem in his 
personal right— Abatement of suit — Seoond 
suit to redeem by his oo-paroeners whether 
barred. See CIV PRO. CODE (1882), No. 27, 
18 B *m. L R. 33. 

(5) Order of abatement— Whether decree— 
Appeal — Mitakshara — Suit by unmarried 
daughter— Death of plaintiff — Whether right 
to sue survives to her married sisters. Bee CIV. 
PRO. CODE 11908), No. 3, 14 A.L.J. 8. 

(6) Application to set asido abatement of 
appeal— Sufficient cause — Limitation— Delay 
when may be excused. 8oe ClV. PRO, CODE 
(1908), No. 548, 12 P.W.R. 1916. 

(7) Nature of suit under 8. 92, Civ. Pro. 
Code— Public trust — Suit by two worshippers 
with tbe sanction of the Advooato-Goneral — 
Death of one plaintiff, if causes suit to abate— 
Court’s power to add parties — Sanction of 
Advocate-General if necossary for such addi- 
tion. Soe CIV. PRO. Code (1908), No. 180, 
3 L.W. 305. 

(8) Application for substitution made more 
than 6 months After appellant’s death — No 
objection by respondents— Effect. Soe LIMITA- 
TION ACT (1908), No. 144, 20 C.W.N. 983. 
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Abatement of Appeal. 

See ABATEMENT OF SUIT, 

See Civ. PRO. CODE (1909), 0. XXII. 

U) Abatement — Action for malicious prosecu - 
tion— Plaintiff dying pendiyig his appeal — 
Action abates— Probate and Administration 
Act , S. 89 — " Other personal injuries not 
causing death "—Scope of— Construction of 
statutes— Rule regarding. 

Where a suit for damages for malicious 
proseoution was dismissed without costs and 
tho plaintiff died ponding bis appeal, held that 
the appeal abatod and that the plaintifl’s legal 
representatives were not entitled to prosecute 
the appeal. 

The rule that personal notions abate with the 
death of tho person injuring or injured is a well- 
established rule applying equally lo India as 
to England. 

8. 89 of tho Probate and Administration Act 
has no direct application to eases wboro the 
logal representatives being tho undivided sons 
of the deceased had not and were not in a : 
position to take out probate or letters of i 
administration. I 

i 

Tho words "other personal injuries not 
causing death ” in S. 69 of the Probate and 
Administration Act do not exclusively refer to j 
injuries similar to assault only, but also include 
injuries similar to defamatiou, such as injuries 
caused by malicious prosecution, aud wrongful 
search (a). 

Tho first rule of construction of a Btatuto is 
to give the words thoir ordinary and n Rural 
meaning. Put it is algo a recognized canon of 
construction that where tho language is not 
olear and unequivocal the Legislature should 
not be taken to have intended any substantial 
alteration of the existing law by words of 
doubtful import. 

Ordinarily where several specific instances 
are mentioned follgwod by a gonoral term with 
tho word * other ’ prefixod to it. where the rule 
of ejusdem generis is applied, the meaning of 
the general term should be settled with reference 
to all the instances precoding it. Motlram v. 
Samnaji. (1916) 2 M.W.N. 280 = 31 M.L.J. 
772. 

ABDUR RAHIM, O.O..L and IvRISIlNAN, J. 

Reference (a) 31 C. 993, Diss. from. 

(2) See Damages, Suit for, No. jl, 20 M. 
L.T. 303. 

Abatement of Rent. 

See Landlord and Tenant. 

Soo Rent. 

Lease — Lessee's possession disturbed by 
persons with paramount rights of pasturage 
over premises demised— Lessee's right to. See 
Ben. act VIII of 188*) (Tenancy). No. 68, 
34 Ind. Gas. 851. 

Abatement of Bolt. 

See Abatement of Appeal, 

Bee Giv. Pro. Code (1908), O. XXII, 


Abatement of Salt— [Concluded). 

(1) Adjudication directing, on aooount of 
plaintiff's death, whether decree— Appeal. She 
Civ. Pro. CODE (1908), No. 6, 111 P.W.R. 
1916. 

(2) Suit for malicious prosecution against 
manager of joint Hindu family— Abatement — 
Cause of action*— Survival — Legal representa- 
tive applying for setting aside abatement— 
Refusal— Appeal. See Civ. PRO. CODE (1908), 
No. 549,31 Ind. Cas. 4. 

Abkarl Act. 

Seo Mad. act I of 1886. 

Aboriginal Tribes. 

In Chota Nagpur — Law of inheritance 
applicable. See ACT X OF 1865 (SUCCESSION), 
No. id, 20 C W.N. 1082. 

Absconding Offender. 

Absconding Hindu co-parcener— Joint family 
property — Attachment of pharc - Validity and 
effect— Rights of Government and of afler-bnrn- 
son^- of the abaoondor. See HTNDU LAW (JOTNT 
Family), Nos. 4 and 3, 20 M.L.T. 53 and GO. 

Abuse of Process. 

Of Cuuit— ' What amounts to. Bee ATTACH- 
MENT be fore Judgment, No. j, 3 L.W. 82. 

Abwab. 

(1) MnJcarrari lease — Provision for enhanced 
rent for collection charges — Construction of 
contract. • 

The question whether any particular item is 
or is not an abwab must depend upon the con- 
struction of tho contract of lease in each case, 

| and the question in each case is wbethor the 
j sum claimed is really part of the rent agreed 
| upon to bn paid as consideration lor the learo. 

A kabuliat after describing tho land let out 
stated the sudder jama as Rg. 21 7-3. and the 
enhanced rtnt for a faddish (collection charges) 
as Rg, 3-1-0, the total jama being described as 
Rs. 24 8-3. The kabuliat provided for tho 
ool lection of the aforesaid rent according to tho 
kists mentioned above on failure of payment of 
the rent within the time limited. Held that 
the sum of Rs. 3 1-0 was on a proper oonstruc- 
I tiou of the Jcabuliit a part of the consideration 
for the loiuo and was as much part of # the rent 
I as the nndder jama and was not an abwab. The 
stipulation for tho payment of the collection 
charges is n-'t a stipulation, or re : :rvaticn for 
the payment of arbitrary or indefinite ceases, 
but was a definite clause in tho engagement 
contracted between the parlies which had* to be 
given effect to. Tbo landlord was therefore 
entitled to the amount so claimed by him as 
collection charges, Upeodra Lai Gupta V. 
Ataulla, 36 Ind. Cap, 404. • 

CHATTERJEA and SHEEPSHANKS. .7.7. 

References : -Si C. 834 = 8 C.W.N. 529 ; 8 C. 
730; 17 0. 131 = 16 l.A, 15a = 13 lmfc Jwr. 251 
= 5 Sar. P.O.J. 408 = 8 Ind. Dee. (N.8.) 625, 
2i; 17 Ind. Can. 173-16 C.L.J. 225 ; 7*Ind. 
Cas. 177 = 16 C.L.J. 290=40 C. 806; 12 C.W.N, 
75 ; 17 O. 726, D. 
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Abwab— (Concluded), 

(3) Written lease— A definite amount over 
and above amount stated as rent, but forming 
part of consideration, if. Bee BEN. ACT VJII 
OF 1880 (BENGAL Tenancy;, No. 37, 31 
C.W.N. 108. 

Acceleration. 

See Hindu Law (Widow), No. 19, 18 
Bom. L.R. 954. 

Accession. 

Mortgagee in possession bringing adjacent 
land urder culttvattoni if accession to the 
mortgaged lidding. 

It would be stretching the interpretation of 
tbe word “ accession” much too far to suggest 
that a mortgagee who is in possession of 10 acres 
of land and, while in such possession brings 
8 acres adjacent to it under cultivation, does 
bo as an accession to the mortgaged holding. 
Nga Cho v Mi Se MI, U.B.R, (191G), 2nd Qr., 
110-30 Ind. C*s. 7. 

BAUKDEUS, .1 

Accounts. 

(1) Mutual dealings — Oral settlement of 
accounts — Cause of action . 

In oases of mutual dealirgs even an oral 
settlement of accounts will give, rise to a sub- 
stantive cause of action. Aflyasaml Chetty v. 
Chlona Nalnar, 3 L.W. 338 — 34 Ind. Cas. 431. 
BADASIVA AIYAR ai d MOORK, JJ. 

References : — 31 M. 30G, F.\ 16 M. 339 t Nat F . 

(2) Mutual, open and current accounts — 
Limitation - Ta>t to be applied— Balance— 
Its evidential value in case of literate and 
illiterate person — Interest and compound 
interest on payments and advance made, and 
balance— Limitation Act (1908), Arts . 67 
and 85. 

Art. 8 j, Limitation Act (19CS) dees not 
apply to a c^e where (a) the plaintiff alone has 
boeu tbo o inker m ikiDg advances and receiving 
part payments from time to t.imo and tbo 
balance h^s always been in plaintiff’s favour, 
(6) no mutual and reciprocal demands have 
taken place, and (c) the defendant has never 
been in a position to make any demand. 

A suit for recovering money on account of 
advances made by tho plaintiff to tbe defendant 
in kind (grain) and cash is not governed by 
Art. 57 of the said Limitation Act. 

A suit bared cn accounts leading up to n 
balance struck is maintainable, but not on the 
balance it elf. 

There is no general rule to the effect that a 
debtor cannot go behind the balance struck by 
him ; the striking of a balance is merely a 
piece of evidence, tbo value of which mostly 
depends on thy circumstances of each case. 

Where such a balance has been struck by nn 
educated man of business, the presumption 
ordinarily: is that he has understood tbo ac- 
counts and its evidential value is great, but 
Biiohr is not tbe case where the striker jg an 
illiterate person. In tbe latter olass of oases 
tbe accounts should be thoroughly scrutinized 


Accounts— {Continued), 

by the Court through a commissioner cr other- 
wise and the plaintiff should be allowed only 
what is actually due thproon. ■* ; : 

But this does not mean that, in the oaso of 
an express or implied contract to pny interest, 
oompound interest is not allowable. 

When balances are struck from time to time, 
tbe ordinary practice is to add interest to 
principal each time a balance is struck, and so 
compound interest is bound to come in. But 
where repayments arc made between any two 
balances, the debtor is entitled to interest on 
each repayment, from tha date of tbe repayment 
to the next balance just in tbe same way ae the 
creditor is entitled to interest on any futura 
advance from the date of that advance till the 
next balance and to interest on the former 
balance. Budh Ram v. Rallt Ram, 103 P.W. 
R. 1910. 

Cue vis, .). 

(3) Limitation— Open , current and mutual 
account— Limitation Act (1908), Art. 85, 
Sch . I. 

Where tbe account of the plaintiff Bank 
showed that the defendant borrowed a sum of 
money, and on various dates during the period 
of tbo account certain sums were paid hy tho 
defendant which were all credited to the account 
and set off against the pre-exi-ting debt, interest 
being calculated evtry half year and the balance 
carried over to the following half year, held 
that the account indicated nothing more than 
the record of a ioan transaction between the 
plaintiff Bmk and the defendant, and the pay- 
ments rn.tdo by the defendant were paid in part 
discharge of the obligation under which the 
defendant lay with respect, to the Bank, and 
the suil being brought more than three yoara 
after the date of the trar.t-setien wis hnrrtd by 
time, the account not being mutual account 
withm the meaning oi Art. 85 of the Limitation 
Act. The Bank of Multan, Limited v. Kami a 
Prasad. 14 A L.J. 949 = 35 Ind. Cas. 199. 
PlOGOTT and LINDSAY, JJ. 

(4) Account , suit for— Principal and Agent- 
Proprietor appointed by a co proprietor as 
common manager ~ payment of debts on 
the estate , whether an agent of latter and , 
on his death , vf his sons — Limitation — 
Indian Limitation Act , 1877 f Act XV of 
1877), S. 8 and Sch II, Art . SO— Demand 
—Discharge and minority of some of the 
claimants to an account. 

In 1894 one N.M. a part proprietor of an 
estate, entered into an agreement with hie co- 
proprietor the respondent under which the 
latter was appointed agent for the purpose 
of collecting rents and profits from tbo ostate, 
in order gradually to pay off a heavy debt, 
rendering accounts of his management toN.M-, 
who died in July 1899 leaving three sons, two 
of wh'-m were minnra. For about two yeara 
after the death of N.M. the respondent con- 
tinued to manage the estate as before. Tha 
agency was terminated by a notice dated tho 
16th January, 1902. In September 1904, tho 
three bods sued the respondent claiming an 
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JLcooante— (Continued). 

aooount for iha whole period of the agency. 
The Subordinate Judge ordered an aooount 
from Srabau 1303 B.S. to Magh 1308 B.S. 
(July-August 1896 to 16th January 1902), 
but the High Court on respondent's appeal 
limited the aooount to five months Bhadra to 
Magh 1308 B.S. 

Held, that in tbo absence of any oross appeal 
to the High Court or of any memorandum 
Buoh as is required to be filed under S. 661 *of 
the Code of Civil Procedure, 1882, it was not 
oompetent for the plaintiff to get in this 
appeal any further remedy than tbo restora- 
tion of the ordor of the Subordinate Judge, 
and, that, having regard to the fact that it whs 
not oontended that after fcho death of N.M. 
the position of the respondent was altered or 
that he became trustee in place of an agent. 
Art. 89 of Soh. 1L of the Indian Limitation Act, 
1877, applied, and the order of the Subordinate 
Judge should be restored : 

Held, also, that inasmuch as the two plaint- 
iffs, who were minors did nos come of age 
Until after suit and the appellant who was of 
ago was not capable of giving a iluch*rgo 
which would bind the two minors, S. 8 of tho 
Indian T limitation Act, 1877, did not apply. 

The High Court acting on paragraph 3 of 
plaint held that from its language the Court 
must suppose tbo demands were going on as 
long as tbo business was in existence, although 
the dat^s of the demands wero not given or 
proved, held, that there was nothing in the 
pleading which would justify the inference 
which the High Court ban drawn, and in the 
absence of evidence no such inference could 
probably bo drawn adversely to tho claim of 
the plaintiffs (n). Nobin Chandra Barua v. 
Chandra Madhab Barua 20 M L.T. 4:10 = 21 
C.W.N. 97=18 Bom. LR. 1022=14 A.L.J. 
1199-31 M.L.J. 886 = 24 C LJ. 509 ->(1916) 
3 M W.N. 565 *P.£.) = 5 L.VV. 452 = 36 lnd. 
Cas. 1. 

LOUD SlfWV, LOUD PARMOOH and 
Mu. amkicr ali. 

Reftrence : — (a) 10 0. 108,— Partly affirmed 
and partly reversed , 

(6) Suit for money— Taking of accounts 
incidentally n ooe*Hary -Suit whether one lor 
account a —Jurisdiction of Small Cause Court. 
Bee ACT IX OP 1887 (PROVL. 8.0. COURTS), 
No. 27, 3 L.W. 14J. 

(61 See CIV. PRO. CODE (1682), No. 12, 
89 M% 1026. 

(7) Claim for, against strangers, incompe- 
tent. Bee CIV. PRO CODE (1908), No. 108, 10 
6. LB. 12. 

(8) Fraud — Re-opening of suit for, Evidence. 
Bee CIV. PRO. CODE (1908), No. 363, 35 lnd. 
Gas. 603. 

(9) Tn suit on mortgage wherein, if adjusted 
onoe for all in preliminary decree — Subsequent 
payment by mortgagee, if oan be added. See 
GlV. PRO. CODE (1908), No. 617, 35 lnd. Cas. 
95 . 


Account!— (Concluded). 

(9- a) Suit for money based on — Necessity for 
pasting preliminary decree. Bee Civ. Pro. 
CODE (1908), No. 413, 36 lnd. Cas. 210. 

(10) See CONSTRUCTION OF DEEDS, No. 4, 
10S.L.R. 68. 

(11) Ss. 60, 61— Appropriation— Payment in 
discharge of running. See CONTRACT ACT, 
No. 60, 1 Pat. L J. 474. 

(12) Suit for — CoHts of suit pending referenoe 
for account. Boo COSTS, No. 2, 20 O.W.N. 
368. 

(13) Suit for accounts — Preliminary decree — 
Appeal by defendant againr.t the whole decree 
— Defendant whether bound by valuation in 
plaint. Bee COURT FEES ACT, No. 4, 30 M. 
L.J. 402. 

(14) iSvidenoe of adoption —Absenoe of entry 
in— Evidence of surrounding oiroumstanoes. 
See HINDU LAW (ADOPTION;, No. 10, 12 N. 
LR. 164. 

(15) Bocks of account how proved. See 
HINDU LAW (DEBTS', No. 6.74 P \V R. 1916, 

(16) Manager of a jaghir appointed by Govern- 
ment — Account demanded of monies received 
by the manager in ro c noct of plaintiffs share— 
Limitation. Bee LIMITATION ACT (1908), 
No. 192, 3 L.W. 192. 

(17) Partnen-h.p — Suit for, by representa- 
tives of a deceased partner — Parties Cause of 
action. See LIMITATION ACT (1908), No. 31, 
33 lnd. Cas. 661. 

(18) Saving of limitation — Debiting interest 
in account bo -k if ^i-lTbieut-. See LIMITATION 
ACT (1908), No. 72, 9 P.W.R. 19:6. 

(19) Suit on, cf dealings — Letter by dobtor 
with Rs. 100 sent by insurance— Acknowledg- 
ment of liability — Limitation, if saved. See 
Limitation act 190-b, No. 57, 4 L.W. 148. 

(19 ii) See MALA13M* LAW (ALIENATION), 
No. a, 32 Iud. C '.a. 459. 

(20) See MORTGAGE (GENERAL), No, 48, 34 
Iud. Cas. 899. 

(21) Failure of mortgagee in pt-^ession to 
keep Effect. See MORTGAGE (tfEDKMP- 
TION), No. 15, 99 P.R. 1916. 

(22) Mortgagor allowed in pngprssiou under 
a lease — Ni uptympiit of letae amount— 
Mortgagee's nmt for - Maintainability of. See 

Mortgage (Usufructuary;. No. 4, 34 
lnd. Cas. 701. 

(23) Commisrsionrr — Taking of — ■ Powpr to 
decide questions of law (Joun.’s jurisdiction to 
decide tbe qm sti ms See QUESTION OF LAW, 
No. 1, 18 Bom. L R. 798. 

(24) Tunple Committee— Suit for declaration 
of supetvisorsbip and for production and ins- 
pection tti accounts— Limitation. See RELI- 
GIOUS Endowments Act, No. i.iJjW. 186. 

(25) Successive ext outers — Non- liability of 
seoond executor for his predecessor— Estate in 
em harassment— Sale of ^property by exeoutor. 
See WILL, No. 18, 32 lnd. Cas. 267. 
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Account Suit. 

See Civ. Pro. Code (1908), No. 60, 4 L.W. 
411. 

Accounts stated. 

Closed aooounfc— Open and current account — 
Balance. See LIMITATION ACT (1908), No. 131, 
148 P.W.K. 1916. 

Accounts, Suit for. 

(1) Pecuniary jurisdiction cf Civil Courts in. j 
AMunsifl can, in a suit for accounts, pass a i 
decree for a sum in excess of his pecuniary I 
jurisdiction. But ho cannot entertain a suit fer | 
account which is valued by the piaiutilf at a \ 
figuro above the limits of his pecuniary jurisdic- 
tion. Gopikissan y. Padamraj, 12 N.L K. 174. 
Mittra, offg, a„j.c. 


Acknowledgment— (Conceded),; 

(7) Entry in dahhalnama whether amounts 
to an. See MORTGAGE (REDEMPTION), 
No. 14, 14 A.L.J. H34. 

(8) Sec Partnership, No, 8, 8 L.B.R. 363. 

(9) Admission by partner in insolvency peti- 
tion — Effect on other partners. Sco PARTNER- 
SHIP. No. 9, 36 Ind. Cas. 389. 

Acquiescence. 

'(1) Acquiescence, tohat amounts to — Doctrine 
not to be invoked in favour of party taking 
possession of land by wrongful means . 

Tho plaintiff sued for recovery of possession 
of land on dtcluralion that n was included 
within his tenancy under iho dofenUuni.’a laud- 


Beference 9 N.L.K. 11-2, F. 

(2) Suit for account by agent, against princi- 
pal, if maintainable. Bae Principal AND 
AGENT, No. 6, 12 N.L.R. 174. 

Accretions. 

(1) Whether the section applies to, from bed 
of private river. See SEN. REG- XL OF 1825 
(Bengal alluvion and Diluvton), No. i, 
1 Pat. L.J. 536. 

Acknowledgment. 

See Limitation Act, 1908, S. 19. 

(а) Iusclveuey of manager of joint firmly— 
Entry of debt in schedule attached lo petition 
—Saving of limitation as against other mem- 
bers. Bee Hindu Law (Joint family), 
No. 33. 36 ind. Cid 3S9. 

(11 Of bOuship. See LEGITIMACY, No. 1, 

31 M. L.J. C07. 

(1-n) By third party— Remedies of decree- 
holder. See Limitation act (1908), No. 81, 

32 Ind. Caa. G08. 

(2) Joint Hindu family — Unambiguous dec- 
laration of intention to separate- Subsequent 
management by r.r.p member on behalf of all — 
Acknowledgment oy f-uch manager if binding on 
the others. See Limitat ON Act (1908). 
No. 80, 3 L.W. 231. 

(3) Agreement to refer to arbitration— Con- 
ditional promise to pay wbai» is found due when 
amounts. to an acknowlbugment. Sec LIMITA- 
TION ACT (1903), No. 31, 4 L W. 48. 

(4) Plea that money received had been more 
than repaid— Not an acknowledgment of sub- 
sisting liability. Se«i LIMITATION ACT (1908), 
No. 60, 41 P.R 1916. 

(б) Written statement in former suit — 
Statement that certaiu persons arc necessary 
parties— EffecJL— Essentials of an. Sco LIMI- 
TATION ACT (1903), No. 58, 9S L.R, 143, 

(6) Difference between part payment' and. See 
Limitation act (iS08), No. 65, 3 L.W. 676. 

(6 a) Mention of debt in schedule of insol- 
vency petition- Of debt— Saving of limitation, 
llee Limitation act '(1908), No. 67, 36 Ind, 
w 389. 


I lords who had induced him to give up possesoion 
| of the land upon a premise to pay consideration 
for it or in exchange to give landu biiuated 
elsewhere, neither of which, however, was given 
to the plaintiff. 

Held — That rncro quiescence is not ac- 
quiescence. 

Thai, the plaintiff did not stand by in such A 
manner as to induce the defendants to believe 
that lie absented to the acts of tho defendants 
and the dcctnne of acquicscnnce had no appli- 
cation in the circumsiar cts of ibe cage. 

That the defendants acquired no tuie to thG 
lands and tho Court hbould not assist ihcin, m 
disregard of the principles of ju-tice, equity and 
good conscience, to retain pns*#M mnn nt land 
which thov bud seized by quern tollable methods. 

That a Courr of *quiiy will not. have recourse 
to ihe doctrine cf estoppel or acqun scenes for 
tho benefit ot a party who aoes not c ins iu-0 
Court with oban bands. Jaharaddl Mandal 
v. Debnath Nath Choudhury, 20CW.N. 657 
= 33 Ind. Caa 762 

Mookekjee and Newhould, jj. 

(1-a) Owner standing by — Act done zn good 
faith Setting up legal right when it luould 
Oe fraudulent to do so-r-Bar of claim. 

A person who acts in such a way as would 
make it fraudulent lor him to set up his legal 
rights will not bo allowed lo sot up those rights* 

Plaintiffs tuod the defendants for possession 
of certain land after defnoliHbing a house and 
chabutra built thereon. The delopclanlg con- 
tended that they were built on their own site 
and that in any event the plaimiils were r.ot 
| entitled to got .t decree for possession as they 
I did not object fo the construction of the hmld- 
j ing and acquiesced in their construction. There 
j was ovidonce lo show that the defonoanta 
| expended about its, 1,000 on the strength of 
| their belief that the land on which they put up 
j the building belonged to them and the plaiiffc- 
I iff* were aware of their own rights at that time 
and stood by and thereby encouraged the 
defendants in the expcndituie they incurred, 
Further the circumstances proved in tho case 
showed that th^ plaintiffs were aware that tho 
defendants were acting in the belief that they 
had a right to build. Held that it was unlikely 
that the defendants would have embarked 
recklessly on a scheme of building at consider- 
able oost without believing that they had a 
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Acquiescence— ( Concluded ) . 

right to build and the plaintiffs having Btood 
by they were barred by the law of aequiescenoe 
from olaimiug the removal of the house. Held 
also that so ior as chabutra was concerned the 
circumstances having shown that the defendants 
oould not have built in the mistaken belief that 
the site belonged to ibem the direction of the 
District Judge for its demolition wan oorreet. 
Mohammad Hafizullah Khan v. Chlthru Khan, 
86 Ind. Can 100 i. 

Lindsay, j. 

References : — 16 A. 328 = A W.N. (1894)99 = 8 
Ind. Deo. (N.S ) 214; 15 Ch. D. 96 =-48 L.T. 
95 = 28 W R. 911, li . 

(2) Sun for ejectment — Proprietary title — 
Appeal. See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 50, 31 lud Cas. 857. 

(31 And riet-e-aity — Question:- of fact. 8c*o 
Alienation, No. i, 1C7 P.K. ioig. 

(1) Effect of. Ste PROICVJ E, No. 1, 23 C.L. 
J. 82. 

Acts. 

1. — Imperial acts. 

2. — Pen GAL ACTS. 

3. — ROMitiY '.Cl'S 
4 — FumiA ACTS. 

6. — C.P. ACTS. 

6. — Madras acts. 

7. — U.r. ACTS. 
e.—Ouun acts. 

9 — l'UN,J MI ACTS. 

Imperial Acts 

Act XXXII of 1839 (Interest). 

Debt payable in kind and at specified time — 
Whether intm t allowable thneon, Govindan 
Nalr v. Ghccal, ‘3b M. 404 = 30 Ind. Cus. 432. 

See Final Part, 1915, Col. 10. 

• 

Act XIX of 1841 [Succession (Property Pro 
tectiou. ] 

Ss. 5, 3 and 4 - Cura tot Conditions rucestai y 
before appointing a curator under S. 5. Madan 
Gopal v. Muasam:.«at Narbada, 1L P R. 
1915 — 28 Ind. Crie. 248=17 P.L.R. 1916. See 
Final Part, 19:5, Col. 10. 

Act V of 1844 ^Lottery). 

(i) See CIV PRO. CODE (1908;, No. 592, 3 
Bur. L.T. 228. 

Ac* XXI of 1848 (Gaming). 

(1) See CIV Pro Code (1903), No. 592,9 
Bur. L.T. *28. 

Act XXI of 1850 (Caste Disabilities Removal). 

Joint Hindu family - -M wtgaga by father 
— Suit by minor son to challenge the mortgage 
after his conversion to Muhammadanism — 
Major part of mortgage money spent on immoral 
purposes — Effect — Liability of minor son — 
Burden of proof. KtBhen Singh v. Bhagwan 
Dai, 89 P.R. 19)5 = 31 Ind. Cas. 476. See 
final Part, 1915, Col. 11. 


L— Imperial Acta— {Continued). 

Act XXYII1 of 1858 (Usury Laws Repeal). 

Usury— Abrogation of— PJquitable considera- 
tions. See MAHOMEDAN LAW — DOWER, 
No. 9. 14 A.L.J. 1055. 

Act XY of 1856 (Hindu Widows Re marriage). 

(1) Hindu widow— Re marriage — Inheritance 
— Sow by a former marriage- — Death before re- 
marriage— No right to inherit property— Effect 
of death after re- marriage — Widows whose caste 
permit te marriage — Applicability of the Act — 
Transferee from widow— Prescription— Nature 
of estate. Kashirao v. Ukarda, 11 N.L.R. 
110 = ol Ind. Cas. 290. Sec Final Part, 1915, 
Col. 12. 

(2) S. 2. Sec Hindu Law'— Widow, No. 32, 
32 Ind. Cas. 838. 

Act lI ( of 1837 (Calcutta University). 

See Legal Practitioners No. l, 54 C. 
L.J. 382. 

Act XXXY of 1858 [Lunacy (District Courts)]. 

(1) h.g million, proceedings in — Petitioner. 

• U'hethn entitl'd to have inquiry conducted 

so lung as he has loitnrsivs available — 
Discretion of Court to step proceedings for 
proper grounds . 

Under Act XXXV of 1858 a Judge has got a 
discretion to stop the proec-i dings m the irquisP 
tu ti ior proper grounds, aF, for instance, where 
medical evidence shows Hut further icq «iry is 
un necessary. A petitioner is net entitled, under 
the Ai t, to have the inquiry conducted so long 
ps ho is aide to tender witnesses for rxnr ination. 
Rahima Btbi v Hamlda Bibi, 3 LAV. 402 = 

| 33 iad. C*s. 857. 

BaDaSIVA AIYAR and MOORE. .IJ. 

References 8 A.L J. 179= 9 Ind. Cad 207, 

F, 

(2) Manager, appointment of , if tars an 
adoption by the lunatic— Finding of lunacy, 
effect of —Construction of Statute— Capacity 
to write an intelligent letter , if conclusive 
test of sound mind. — Adoption by a lunatic, 
when valid — Adoption, whtilur amounts to 
alienation of property. 

An oider appointing a manager under the 
provisions of the Lunacy Act, XXXV of 1858, 
has not ihc effect of incapacitating the lunatic 
from making an ailop'i. u tiff the order la eet 
aside Tho only *ffictofa finding*undor Act 
XXXV of 1858 that a person is aniuauc ia to 
raise a presumption that l.c continues : j be of 
unsound mind until the contrary ir shown {a ). 

An adopti u is not au act which amounts to 
an alienation of proport} like a icato n rnort- 
gago. 

In addition to affecting the stuluR, an adop- 
tion has, iu the opinion of Hindus, religious 
efficacy, and it will not be right ior lit Court 
to hold that a Hindu was deprived by any 
Statute* of the power of making an adoption 
unless there were clear and up.imliguoui 
words to tha* effect. 

The mere faot that a person can wr^te an 
intelligent letter is not* a conclusive test that he 
is not a lunatic. 



15 


THE CURRENT INDEX, 1916, 


16 


Imperial Acts— (Continued). 

Act XXXY of 1858 [Lunacy (District Courts)] 

— (Concluded). 

An adoption made by a person who was 
adjudged a lunatic under Act XXXV of 1858 
will be valid if it ie flat, isfactoiily shown that the 
adoptive father was of sound mind at the time 
he made the adoption. A man chi Seeharama 
y. Amanchl Padmanabha Row, 3 L.W. 290 
=*19 M Tj T. 243 = 33 Trd. Oas. 578. 

Wallis, c.j. and Srinivasa aiyangab, 
j. 

References : — (a) 11 Beav. 105 ; (1907) 2 Ch. 
236, 246. F . 


L— Imperial Acts— [Continued). 

Act XXI11 of 1863 (Waste LandsMConcM.). 

Radha Mahore Manfjya Bahadur, 14 4.L.J. 

1205 = 18 Bom. L.R. 1027 = 20 M.L.T. 649 
(P.C.) = (1917) M W N. 96 = 21 C.W N. 291. 
Lord Dunedin. Lord Moulton. Sir 
John Edge and Mr. Ameer ali. 

Act HI of 1865 (Carriers). 

Carriers by sea whether common carriers. 
8de CONTRACT ACT, No. 66, 18 Bom. L.R. 
126. 

Act X of 1865 (Succession). 


(3) S. 22 —Lunatic— Appointment of guardian 
— Evi lencc. 

It is not right that a person should be ad- 
judged as of unsound mind unless it is clearly 
proved that ho is so. In Fiioh cases he should 
be placed under medical observation of a quali- 
fied praotitioner whose statement should be 
recorded by the Court itself No proper enquiry 
appeared to have been made in the o,»po and it 
was remanded for rc- decision after nroocr en- 
quiry. Bhagwan Singh v. Musammor Mohan 
Bal. 96 P.L R 1916 = 36 lud. Can. 219. 

Scott Smith, j. 

Act XX of 1863. 

See Religious Endowments act. 

Act XXIII of 1863 (Waste Lands). 

8- 18 — The net applies ball land < — Burden 
of p, oof on those who plead it— Land sold 
under it—FaUe description in notice, under 
it, effect of — Suit to recover land three 
years after the sale thereof under the Act — 
Survey (of maps) as evidence of title , value 
Of. 

WaBte Lands Aot, 1863 fXXIH of 1863) i 
applies to all lands whether held by tbo Govern- 
ment or other people. 

The Waste Lands Aot, 1863, is drastic in its 
character, and makes a great invasion on ' 
private rights, and consequently those evading 
it must bring the matter trictly within its 
provisions. 

Where a plot was sold by the Government i 
acting under the Waste Lands Act. 1863, as j 
waste land, and the notice issued under the 
Aot advertised the sale of the plot in a certain 
pergunnab whereas it was not in that por- I 
gunnah ; and iho plaintiff after more than 
three years afler the lands had bean delivered 
by the Government to the purchaser, brought j 
the suit in the ordinary Civil Court against the ( 
Government to recover possession of the plot. 

Held, that inasmuch as the said notion wa3 . 
misleading the whole of the proceedings as ! 
against the nlaintiff 'ailed Pr want of proper ' 
basis ; that 8. 18 of the Aot. was clearly npplic- > 
able to the proceedings before the Bnenial 
Court, and "that Court alone, as constituted | 
under the Act, aim that the plaintiff’*, suit wan > 
not barred by that section The Secretary of | 
State for India In Council y. Maharaja 


(1) See ACT V OF 1881 (PRORATE AND 
Administration), No. 8, 9 Bur. L T. 2*6. 

(2) Ss. 7, 9, 10 — Domicile rf crigm— Domicile 
of choice— -Acquisition and abandonment of 
domicile — Burden of proof . 

The deceased was born at Goa, in Portuguese 
territory. When fourreen years of age he n me 
to Bombay and lived there nnintprrnutediy, with 
tbo exception of brief visits to Goa, till June 
1915, when he died at the ripe old are of seventy 
vnar*. He marred th*» pi : intifl in (903 He 
carried on a fairly flourishing coach- building 
business and provided himself with a house 
adjoining his factory. It appeared tba* the 
deceased had intended to retire *o Gra and 
spend tho rinsing years of bis life »h*re. Previ- 
ous to bis death, he made a will whrreby he 
gave a legacy to plain: iff of Rs. 7 a month for 
her life. The plaintiff having el< : mcd that the 
deceased had a Portuguese domicile, and that 
under the law of Portugal she was entitled to a 
moiety of bis estate : 

Held, that the deceased hod acquired a 
domicile of choice in Bombay : that in c pite of 
his intention to return to Goa that, domioile 
superseded bis domicile of origin ; and th;it the 
devolution of bis estate was governed not bv the 
Portuguese hw, but by the provisions of the 
Indian Sueoession Aot, 1865. 

Tho domicile of origin is 'hat which a nerson 
acquires at his birth from h’*s p-ir#n*q and 
follows the domioile of tho parents. Tt i* not 
nro o s°arily in itself local, that is to say, merely 
the place of birth. The damioila of origin once 
ascertained in law clings and adhere* to the 
person until he chooses to divest himsrlf of it 
by substituting a domicile of choice for the 
domioile of ori 'in. The dom.eilo of choice is 
acquired by a c )mbioation of fact with inten- 
tion. The fact is residence, and the intent ion 
is that the residence should be permanent. 
This domicile can also he discard™] bv a fact 
and intention, namely, tho fact of ahandor ing 
the residence accompanied by tho intension 
that that abandonment shall be fimil. Upon 
the more abandonment of one domioile of 
ohoice without the acquisition of another tho 
domioile of origin revives prnprio vigor* and 
without the neod of any further aot or intention 
on the part of tbo person. 

The law leans very strongly in favour of tho 
retention of tbo domicile of origin. Where a 
person alleges that a man has acquired a domi- 
oile of choioe, he must prove that that man 
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J .~ Imperial Acts— (Continued), 

Act X of 1868 (Succession) — (Continued), 

bad that intnntion. Carolina Dos Santos v. 
Daralnlo Joseph Pinto, 18 Bom. L.R. 715 -86 
Ind. Cab. 237. 

Beaman, j. 

(3) S. 8. See Legal, Practitioners, 
No. 1, 24 O.L.J. 382. 

(4) S. 9. See No. 2, supra, 

(5) S. 10. 8ee No. 2, supra. 

(6) 8. 60, scope of — Will— Placing of mark 
uruifr direction of testator , if valid c /fixture 
of mark— Attestation — Attesting witness. 

The placing of a murk by Romo person on a 
will in the presence of (he testator and by his 
direction is not an ‘ affixture by him of his 
mark to the will ’ within the meaning of S. 50 
of the Indian Succession Act ; but a signature 
put. ifhder similar circumstances is a valid 
affixture (a). 

The mere touching of a pen and banding it 
over to another who affixes the mark in testa- 
tor’s presence is uct an affixture of bin mark by 
the testator as required by the section ( b ). 

A person who signs by direction of the testa- 
tor cannot bo one oi the two attesting witnesses 
as required by the section. RadhakrLhna 
Mudaliar v Subr&ya Mudaliar, 4 L.W. 265=* 
81 M.L.J. 357=34 Ind. Gas. H49. 

Wallis, c.j. and Phillips, j. 

References: — (a.) 25 C. 9H J 27 Ind. Cum. 677, 
D. (6/ 36 M. 607, R. 

(6-a) S. 50 — Absence of attestiiion clause — 
Validity cf will. 

Where a document alleged to bo a will does 
not contain an alteration clause, it cannot be 
considered as a valid will duly executed in 
accordance with the provisions of 8. 50 of the 
BucceR ion Act. F. Burton y. Jacobson, 30 
Ind. Can 263. 

Lindsay, j c., and Kanhaiya Lal, 
A.J.C. 

(7) S. 67 — What amount? to revocation of 
the will — Tearing whether amounts to revoca- 
tion. Sea WILL, No. 2, 20 C W.N. 301. 

(8) 8. Ill — 8c.:pe an-i applicability — Validity 
of gift over. See HINDU LAW tWlLL), No. 1, 
20 C.W N. 169. 

(9> Sb. 179, 190. Bee PRACTICE AND 

Procedure, No. 2, 9 Bur. L.T. 122. 

(10) 8 . 187— Plaintiff claiming as heir of a 
legatee— Proof of will— Giant of probate neces- 
sary c Defendant (executor, applying for probate 
—Non-payment of stamp— Pi abate not granted 
— Defendant in possession of the estate — Plaint- 
iff whether can maintain action tor administra- 
tion aqamst. defendant- S. 4, Cowt Fees Act . 
Alamelammall v. P N.K Suryaprakasaroya 
Mudaliar, 29 M.L.J. 680 = 3S M. 988*31 Ind. 
Oas. 491. Sjo Final Part, 1915, Col. 18. 

(11) 8. 190. Sec No. 9, supra. 

(12) 8s. 311, 312— Demonstrative legacy — 
Interest whether payable r hereon — Time from 
whioh interest payable. See WILL, No. 8, 13 
O. 201. 

a 


I,— Imperial Ada— (Continued), 

Act X of 1863 (Succession)— (Concluded). 

(13) 8. 312, Bee No. 12, supra. 

(14) 8, 832 — Aboriginal tribes in Chota 
Nagpur — Inheritance — Laio applicable , 
Succession Act or custom — Special notifi- 
cation under 8. 332 issued at the appellate 
stage , whether has retrospective effect — 
Historical works , referred to in appeal— 
Propriety. 

Notification, dated 2nd May 1913, issued by 
the Government of India under 8. c*32 of the 
Succession Act at the Appellate plage of a ease 
did not apply where there bad already been a 
decision of a competent Court- regarding the 
rights of parties. 

In the case of codified law tbo ordinary prac- 
tice of the legislature is to make special provi- 
sion when it thinks fit to do so for the saving 
of custom, usage and ordinary rights. There 
is no authority that, after customary law has 
been stereotyped in the ferm of a statute whioh 
contains no provision saving custom, it is open 
to a Court to give effect to rus f om, much less 
to a custom inconsistent with the statute. Ab 
the Succession Act contains no clause saving 
custom, the Courts arc not competent to aooept 
custom as a reason for deviating from the 
provisions of the Act. 

References to works of history (not given in 
evidence or referred to in the Court of first 
instance) at the appellate sUpo art. irregular 
and to be avoided (a). Tun! Oraln v, Leda 
Oraon, 20 C- W.N. 1032=1 Pat L J. 225 = 36 
Ind. C»s 206. 

MULLICK, J. 

Reference : — (a) 12 M. 495, R. 

Act XI of 1863 (Small Cause Courts). 

S. 1. Seo Legal Practitioners, No. 1, 
24 C.L.J. 392. 

Act XX of 1863 (Pleaders, Mukhtars and 
Revenue Agents). 

Ss. 2, 4, 5. See LEGAL PRACTITIONERS, 
No. 1, 24 C.L.J. 382. 

Act XXIX of 1863 (Pleaders Amending Act). 

See Legal Practitioners. No. i, 24 C. 
L.J. 382. 

Act I of 1868 (General Clauses). 

8. 2 (i), (ii). Seo LEGAL PRACTITIONERS, 
No. 1, 24 O.L J. 392. 

Act IY of 1B69 (Divorce). 

(1) 8. 3, els, (1), (2) and (3) and S . 10-/>tacd 
where husband and wife rtsiae or last re- 
sided together — Court— Jurisdiction. 

Where, in a case for dissolution of marriage 
instituted in the District Court df Amballu, it 
appeared that the petitioner at.d his wife last 
lived and cohabited together at Bangalore, that 
the wife, at the time of the in?titun?m of the 
proceedings, did not reside and bid not for 
many years resided, within the District of 
Amballa, but had, at the'time of the institutio n 
of the proceedings, been living at Calcutta, 
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1 . — Imperial Acta— {Continued). 
let IV of 1869 (Dlvorc e) -(Continued). 

Held that, in the circumstances, and having 
sagard to the definitions of tho terms 4 High 
Court,’ ‘ District Judge,’ and * District Court,’ 
in B. 3, Divorce Act, the District Judge ot 
Amballa had no jurisdiction. Morton y. Mor- 
ton, 7G P.K. 191G=122P.W.R. 1916 — 139 PX. 
R 1916 (S.B.) = 35 Ind. Cas. 367. 

R\ttio\n, Scott Smith and Lis Ros- 

S1GNOL, JJ. 

(2) S. 10— What amounts io ‘ abandonment ’ 
or *dcst)tton ’ — Suit for divorce — Maintain- 
ability, Bridget Theresa Mary Glancy v, 
Janies Glancy, 8 L.B.ll 106 = 31 Ind. Cas. 261 
(F.B.). Bee Final Part, ID 1 5, Col. 20. 

(3) 8. 10. See No. 1, supra. 

(41 Ss 10 and 22 — Judicial separation — 
Cruelty of what kind requisite for divorce. 

To jut'iiiy a decree for divorce th9 adultery 
of tho hu^oaml coupli-d wuli •iecoriion without 
reasonable cause for two ye ir? or upwards, or 
adultery of the huatmid coupled with such 
cruelty as without adultery would entitle ‘Iho 
wife to a divorce a men^a ei loro, must bo 
proved. Where the uduhery r f tho husband is 
established, but the rcquiMlo desertion is not, 
no decree tor divorce ran be granted. 

The cruelty requisite to entitle a wife to a 
divorce, a v>ensa et taro must be s’i'*h as en- 
danger, life, Iirao or bc.ui.ij, oodih or menial, 
or a reason ibic apprehension of it. Ma Cho v. 
Maung.Bein. S L.H.H- 3S5 = 86 Ind CDs. 381. 
FOX, O.J., Twomey and Rom:,sON, .T.T. 

(4-fll Ss. if) a»d 22 — Divorce — Repeated acts 
of cruelty— Cumulative effect of such acts. 

Whcro iu a su.t for divor.> it is shown that 
the respondent had been guilty of repiatea act a 
of cruelty and the plaintiff had not formally 
complained on each occasion, or threatened 
divorce proceedings, such upoitcd acts would 
amount to cruelty, though each act in Hrelf 
may no 1 - be auflicient gi.und for a divorce, 
Ma Pan Nyun v. Maung Aung Thefc, 36 Ind. 
Cas. 98 1 

Ormond, j 

(5) S. 14 — Divorc° — Wife's adultety - Decree 
nisi not granted on account of provid adul- 
tery o f husband— Delay. 

An application by the husband for a decree 
for a dissolution of the mam ige on the ground 
of his wife’s adulu ry was dismissed by the 
District Judge on the ground that the husbaud 
was himself guilty of a persistent course of 
adultery. It also appeared that there was un- 
explained delay before any complaint was made 
by the husband as regards bis wife’s abandon- 
ment of him ; and also that both the husband 
and the wife had combined to withhold facts 
from the Court. On appeal : # 

Held, tjbat the High Court would not, under 
the oiroumstanoe?. interfere with the exeroise 
of tjbe learned Judge’s discretion in refusing 
the application. Palmer v. Palmer, 18 Bom. 
Ii.R. 818 — 36. Ind. Cas. 800, 

BATCfiELOF., AG.C.Ji, ana BHAII, J. 


I.— Imperial Acts -(Continued). 

Act IV of 1869 (Divorce)— (Concluded). 

(6) 8 . 17 — Decree for dissolution of marriage 
passed by Court of Divisional Judge at Nagpur 
, — Confirmation of decree by Bombay High Court 
j — Application for alimony and maintenance of 
j children lies to Nagpur Court — Nagpur Court 
not subordinate to the Bombay High Court — 

| Civ. Pro. Code (1908), S. 24 il) (<z). Minute 
I Wallace y. Arthur Wanace, 17 Bom. D.R, 
948 = 40 B. 109 = 31 Ind. Cas. 331. Bee Final 
, Bart, 1915, Col. 20. 

i (7) 8s. 19, 57— Re-marriage before expiry of 
I six months as required by 8. 57 — Validity — 
English and Indian Laic. J 3. Battle v G.E. 
j Brown, 38 M. 452 = 30 Ind. Cus 413. See 
! Final Part, 1915, Col. 21, 

| (8) S. 20 — Suit for nullity of marriage —Im- 

potence — Proof— Necessity. Edward Charles 
i Dawson v. Matty Dawson, 29 M.L.J. 103 = 30 
1 Ind. Cas. 565 (F.B.). Boo Final Part, 1915, 
j Col. 31. 

* (9) S, 22. 'Bee Nos. 4, 1-a, supra. 

(10) Ss. 22. 31 — Divorce, petition for, by wfe 
j — Adultery and deseri ton — Delay in pitdxomng, 

I when cured — Desnticn and delay, mtauing of, 

| Ma Array y. Mating E Po, 8 Bur. L.T. 32- 27 
Ind. Ca*. 601 = 3 L.B H. 250 = 9 lkii. L. r j\ 207. 

' Bee Final Part, 1915, Col. 22. 

■ (10-rz) B. 31. Ben No. 10, ttupia. 

i (11) S- 37 — Wife living with co respondent — 

I Alimony - Discretion of Court. 

Held thal the power to order permanent aii- 
mony to the who, after a deeite for divorce 
! obtained by the husband on tfce ground of 
, adultery, is a matter of dis-rrotion, In a ease 
where there w,*s no thr t tho hi s- 

j band’s co*idnc"« led to the wife’s m hr, onduct, 
and the wife was in fact under the root of the 
I eo-respondent, the Court refused to exercise its 
| discretion. W.E. Mc’gowan y. John George 
j Mcgowan, H A.L.J. r i 80 =-38 A. 6b8. 

I Walsh, .t. 

Reference 5 B.L.R 71, R. 

(12) 8. 57. 8bO No. 7 , supra. 

Act Y1I of 1870. 

B:o Court Fees act. 

| Act 1 of 1871 (Cattle Trespass). 

i S. 20 — Charge of illegal distraint — Mali - 
| cions prosecution — Suit for damages — Maw* 

: tainabihty. 

j A suit for damages for malicious proaocuthn 

I is’not confined to criminal proceedings alono, 
nor would suoh an action lie for all criminal 
prosecutions. The casi’H foi whioh Huch a suit 
lies are those in which there is cither (a) damage 
to man’s reputation or (6j danger to his liberty 
or (c) damage to his property. 

Per Seshagiri Iyer , J. — A suit for damages 
lor mlioious prosecution under B. 20 of the 
Cattle Trespass Act lies, for, though in suoh an 
aoousation there may not bo either danger to 
the liberty or damage to the property of tho 
aocused, still, there may be 11 damage to the 
reputation” of the person aooused, considering 
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I,— Imperial Acts— (Continued), 

Act I of 1871 (Cattle Trespass )— (Concluded), 

bis position in life and the motive and status in 
life of the accuser. 

Per Napier , J.— A charge of illegal distraint 
of cattle uoes not como within the mischief of 
the principle and no suit for damages lies. P. 
Y. Sriramulu Naidu y. Kolandavolu Mudall, 
20 M.L.T. 30S = (191u) 2 M.W.N, 212 = 4 L.W. 
332 = 31 M.Ij. J. 479. 

SESHAomi Iyer and Napier, jj. 

Aot 1 of 1872. 

Bee Evidence act. 

Act IX of 1872. 

See CONTRACT ACT. 

Act XY of 1872 (Christian Marriage), 

£. -l. See Guardians and Wards act, 
No. 9/ MG P.W.K. 1310. 

Act Y1II of 1873 (Northern India Canal and 
Drainage;. 

S . 47 — Lambirdar ‘paying canal dues to 
r }ovei nment. if entitled to collect it from 
Zemindar — Mualidar, whether a Zemindar 
~ Intel est on ai rears of canal awes. 

The bare facr. tbit, ni order to save himself 
from wuiry ard trouble, a lambardar paysihe 
canal due* to the Government lirst, bciore ho 
collegia irom the nut'ordiuaic Zemindars, cannot 
affect his right to collect Dorn the latter under 
the terms ot S. 47 ot the Gan-il Act. 

A muajidar ih a person who ih fiiblo to pay 
revenue to Government it the Government 
were to a-.sefcb revenue upon the laud as it ib 
empowered to do. The biro fact that, the 
Government refrains irem taking revenue from 
him makes no difference whatsoever in hid 
position. lie is a Ztmxnaar within the mean- 
ing of ti. 47. 

There is nothing in 1 ivv to forbid a Court in 
granting interest Mi aitoim of oan.il dues. 

Ram Kislnin Das v Maheshar Prasad, 32 

lnd Can. 55 G 

TUDUALL, J. 

Act X of 1873 (Oaths) 

(l) Ss. 8,9, 10 — Agtnt holding special power - 
oi -attorney authorizing him to conduct suit 
in any manner he may deem fit. -Offer oy 
agent to Ic bound by oath of other side> 

A duly authoriz d ngont holding a special 
power-of-attornay from a party to a suit en- 
abling him to conduct it in a man nor ho may 
deenl fit can make an 4 offer, ’ under S. 9 of the 
Oaths Aat, to be bound by tho oath of the 
other party and to have the oaso decidod in 
accordance therewith 

Per Tudball , J. — “Sa. 8, 9 and 10 of Aot X 
of 1873 clearly contemplate that the action 
mentioned thereiu oan bo taken by a party to 
a suit. In the Act itBelf thoro is no language 
which goes to show that the word 4 party ’ can 
be used only in its restricted sense and not in 
the wider sense. The considerations which are 
to bo found at page 458 of tho ruling in 14 B. 
are considerations whioh really apply moro to a 


t.— Imperial Acts— (Continued). 

Act X of 1873 (Oaths )— (Concluded). 

person who takes the oath than to a person who 
makes the offer.” Wasi-uz-zaman Khan v. 
faiza Blbl, 14 A.L.J. 38 = 38 A. 131 = 32 lnd. 
Gas. 348. 

TUDBALL and WALSH, JJ. 

Reference : — 14 B. 455, Diss. 

(2) S. 9 — 8ii»f on a promissory note — Agree- 
ment to abide by oath — Evidence recorded 
prior to agreement — Agreement proving 
abortive — Suit, if can be deciaed on evi- 
dence taken — Practice — Procedure. 

Where, in a suit on a promissory note, the 
plaintiff had agreed to abide by the oath cf the 
defendant, but evidence had already been 
recorded before such agreement was putered 
into. * 

Held, that on the attempt to decide the suit 
by oath proving abortive, it was competent to 
the Court to decide tho suit on the evidence 
already on rcooru it, for proper reasons* the 
plaintiff had boon permitted to withdraw his 
offer. Seshagiri v. Saukay yaoettl, 4 L.W, 
25b = (I9i7l M.W.N. 104 = 36 Inn. Cum. lhOl. 
SPENCER, J. 

Reference '. - 17 M.L.J 99, D, 

(3) 8. 9. Sea No. i. supra. 

(■1 1 S. 10. Bco No, 1, silica. 

Act 111 of 1874 (Married Women's Property). 

8. 0. Bee SUCCESSION CERTIFICATE ACT, 
No. V, 3 L.W. lliu. 

Act XI of 1876 (Pi csldency Banks). 

S. 37— Mortgage to stcure future advances 
taken by Dncciois of Bank — Excess i f powers — 
Ratification by Bank, not voui—'lhxtd £ irhes 
not entitled, to plead illegality as defence— Pro- 
visions of 8. 37 — Directory, N&g&v D&modat 
Shanbcgue v. Gudllnian Rama Rao, 17 M.L. 
T. 320 = 28 M.L.J. 444 = (19i5) M.W.N, 316 = 
29 lnd. Gas. 192 = 39 M. 101. See Final Part, 
1915, Col. 20. 

Act I of 1877. 

Bco specific Relief act. 

Act XY of 1877. 

Bee Limitation act. 

Act Y1I of 1878 (Forest). 

8 . 82 — Contract— Failure to pay overdue 
instalments— Confiscation of contractor's mate- 
rials — Recovery of amounts due for %r stahnents 
— Illegality— Justification under 8. 82 — Plea— 
Not to be raised m appeal. Chandlr&m Kara ra- 
sing v. The Secretary* of State for India, 
9 S.L.R. 51 = 31 lnd. Gas. 430. Sjc Final 
Part, 1915, Gol. 27. 

Aot 1 of 1879. 

Soe STAMP ACT, 1879. 

Act XY111 of 1879. 

See Legal Practitioners Act. 

Aot IX of 1880 (Road Cess). 

(1) 8. 20. See RENT, No. 4, 1 Pat. L.J. 521. 
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I .—Imperial Acts— {Continued). 


I.— Imperial Acts— (Continued), 


Act V of 1881 (Probate and Administration). 

(1) 5. 23 — Application for letters of adminis- 
tration — ObjectifM by persons claiming as 
adoptees— Question of adoption when to be 
gone into. 

When the applicant is entitled to a share of 
the estate, whether the caveator establishes his 
adoption or not. then it is not usually necessary 
to go into the question of adoption, because the 
applicant Ins Lstablisbed his right under 8. 33, 
Probate and Administration Act. But where 
the caveator, if ho establishes bis adoption, 
totally exclude s the applicant from inheriting, 
then ibe question of the adoption must be 
gone into, unless the Court think-j it unneoes- 
earytogr.il letu-rs of administration to any 
one. Nga Ba Sin v. Nga Po Han, U.B.R. 
(1915) 4?h Qr., p. :01 — 33 Ind. Crs. 659. 
MCCttLlj, j.c 

Reff rentes :-5 L.B.R. 78, Ex pi, ; C.A. 266 
and 275 of 1910, R. 


(1-a) Ss. HI to 33 and S. 41 —Or ant of letters 
to guardian <’/ minor not beiag executor or 
iesid‘tary legatee - Grant of letters for rriove- 
oble prove ty — Protracted trial of adminis- 
tration hr ocet dings. 

Ss. Hi to 33 of Aot V of 1881 do not allow the 
grant of loftors of administration to too guar- 
dian of a minor, who is not exr.cu’or or resi- 
duary legatee. 

Where an *?*»tr» consists mainl y of moveable 
proper tv, i.o lottery of administration is required 
to rec >r>r the said property. 

Pno-’edings under tho Act to obtain letters of 
administration should not ba protracted by the 
Coort by entf ring into questions which caunot 
ba finally determined in such proceedings (a). 
M& Kyln v. M& Shwe Hmt, 36 Ind. Cue. 266. 
I’OX, CJ., ar.d TWOMRY, .1. 

References :— (a) 3 lud. Caa. 719 = 5 L B.R. 
78. R. 

(1 5) 8. 32. Seo No. 1-a, supra. 

tl-ci 8. 33. B^e No. 1-n, supra . 

(Vd) 8. 4 1. See No. 1- i, supra. 

(2) 8 . 50 —R otation, application for - Ques- 
tion of genuineness of Will if arises- Just cause 
— Fraudulent concealment Item Court by person 
cited of tranef.tr of his interests— A$s:g*ue not 
ci ted in consequence — Assignee if may apply for 
revocation wh n assignment subs*que>.t to testa- 
tor's ( ie'ith • Mokjhadayml Dass v, Kama 
dhar Mandal, 19 C. W.N. 1108 = 31 lud, Oa*. 
702. S' C! Fmal Part. 1915, Col. 33. 


I 

i 

i 

| 

i 


i 

i 


i 

! 

i 

i 

i 


(3) Ss 50 69 — Probate, revocation of— Re- J 
version-r. if can romp, and be heard in probate 1 
proceedings— Apt licant's duty in nvplpinq for 
probate— Dis 1 net Judge, when can issue special i 
citation— Statement ns to relations of the decent- ' 
ed , misleading' th* Ct>urt , effect of— Grant of i 
probate del >ctive- Verson, when be, unt\ by pro - , 
ceedxngs to which ho wis no party — Burden of 
proof— Knowledge of proceedings— Acquiescence 
— Quiescence— Waiver. Bhyama Charan v. 1 
Prefulla Sund&ri. 21 C.LJ, 657 = 19 C.W.N. ; 
882 = 30 Ind Caa. lGli Bee Final Part, 1915, ( 
Col. 35. 1 


Aot Y of 1881 (Probate and Administration) 

—(Continued). 

(3- a) S. 50, cl. (5 )— Inaccurate inventory — 
Revocation of jjrobate — Discretion. 

It is not a proper exorcise by the Court of its 
discretion under 8. 50 (5) of the Probate and 
Administration Act to revoke a probate granted 
7 years previously merely on the ground that 
the inventory submitted when tbo probaio was 
granted under estimated the testator’s assets, 
in a case where the value of the estate left by 
the testator which consisted of trade assets and 
was large was almost a matter of conjecture, 
perfect accuraoy being hardly to be expected. 
Madd&ll Yenkata&wamy y. Subbarayudn, 
34 lud. Chs. 135- 

SADAS1VA AlYAR and MOORE, ,J.T. 

(4) 8s. 63, 65 — Scope of O. XI, Civ. Pro. 
Code — Applicability to probate proceedings— 
Affidavit of assets actually received how to be 
obtained in probate proceedings —Interroga- 
tories — Method of tidmimstiaLion -■ Power) of 
Com t to set tie interrogatories. Sta CIV. PRO. 
CODE (1908), No. 391, 43 C. 300, 

(5) S. 55, Bee No. 4, supra . 

(6) 8a. 56, 76, 98. See ClV. PRO. CODE 
(1908 No. 280, 31 Ind. Cas. 499. 

(6-a) 8. 69. Bee No. 3. supra. 

(6-6) S. 76. See No. 6, supra . 

(7) S. 82. See No. 17, infra. 

(8) Ss. 82 and 90 — Administrator's powers of 
alif-nation— Effect of alienation by adminis - 
tiators and some of the heirs — Mahome • 
dan Law - Indian Succession Act IX of 
1865), S . 269. 

The Probate and Administration Aot applies 
to Mahometan estates and overrule* all rules 
of Mahomed an Law that are inoouaistoiit with 
the provisions of the Act. 

An administrator appointed under the Probate 
and Administration Aot has no power to mortgage 
or transfer without tbo previous pormis don of 
the Court under S. 90 (31 of the Aot, and ho is 
strictly hound by the terms in which the 
permiFfiion in given. 

Permission to soil does not include permis- 
sion to mortgage, and a mortgage executed in 
profr sped ex 'rcise of a power to sell ih voidable 
under S. 90 ( L ) of tbe Act at the instance of any 
person interested in tho property. 

The powers of an execute, r under a ill Are 
much wider and are limited only by any restric- 
tions contained in the w’il appointing him. 

A f ter grant of probata or letters of 
administration no person other than suoh 
grantee shall have power to represent the 
estate of tbe deceased. 

Semhle. — Alienations of an entatc by an heir 
not being the executor or administrator will be 
valid to the extent of the share of the alienor 
in the property alienated. Bara Dhon Dhor 
y. Sharf ud-Dln, 9 Bur. L.T. 236. 

FOX, C.J. and TWOMKY, J. 

(9) Ss. 82 and 92, applicability of , to cases not 
governed by Hindu Wills Act , XXI of 1870— 
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1.— Imperial Acts— (Continued), 

lot Y of 1881 (Probate and Administration) 

— ( Continued ). 

Mofussil will — Joint executors — One executor 
taking probate — Another executor if disentitled 
to act without probate— “Executor if can re- 
nounce for consideration— Com promise between 
co-executors, if valid — Retainer execute's right 
of, if exists even though claim is barred — Limi- 
tation Act (1909), Art. 120, whether governs 
claim of executor for moneys spent on behalf 'of 
estate— -Limitation law, if applicable to adminis- 
tration actions— S. 99, Civ. Pro. Cede (1908). 
1.0. Chidambaram Mudallar v N. Krishna- 
Baml Filial, 2 L.W. 241 = 28 M L J. 285 = 28 
Ind. Caa, ,221 = 39 M. .365. Sen Final Part. 
1916, Col. 37. 

(10) S. 83— Efloct when read with 0. XXIII, 
r. 3, Civ. Pro. Code. See PROBATE, No. 3, 20 
G.W.N-. 966. 

(11) S- 80 — Appeal— Difference of opinion — 
Letters Patent, cl. (16) — Signatures, comparison 
of — Reversing the appreciation of fact Panchu 
moni Daasl v. Chandra Kumar Qhose, 22 0. 
L.J. 298 = 31 lud. Cas- 319. See Final Part, 

1915, Col. 37. 

(12) Ss. 86, 90 — Administrator's application 
to sell , granted against opposition— Appeal — 
Order if appealable as decree or irrespective of 
whether order is decree or not — Interlocutory 
orders under the Art, if appealable. Sarat 
Chandra Pai v. Benode Kurnarl Oassi. 20 
O.W.N. 28 -33 Ind. Cas. 143. See Final Part, 

1916, Col. 38. 

(13) S. 89. 8ee ABATEMENT OF APPEAIj, 
No. 1, (1916) 2 M.W.N. 2F0. 

(14) 8 89. Seo DAMAGES, SUIT FOR, 

No. 1, 20 M.L.T. 303. 

(15) 8. 90 — Alienation with sanction of 
Court— Effocl — Validity of transaction — 
Burden of proof. Seo SPECIFIC PERFORM- 
ANCE, No. 4, 23 C h J. GOO. 

(16) S. 90. See Nos. 8, 12, supra. 

(17) Ss. 90, H2 —Estate of deceased Muham- 
madan — Administrate— Powtrn of aliena- 
tion — Permission of Court— Necessity to 
obtain btfure alienation — lowers different 
from that of executor under Will — Muham- 
madan Law — Whether affeettd by the Pro- 
bata and Administration Act— Administra- 
tor -Rts powers to bind the estate- Nature 
and extent thereof. 

Under the Probate and Administration Aot, 
188 l s an administrator must comply strictly 
with the provisions of 8. 90 of the Act. 
Unlike an executor wboie powers depend 
largely on the terms of the Will appointing 
him and who has power to sell or mortgage 
unless the Will forbids it, an administrator 
has no power to alienate at all without first 
obtaining permission of the Court and he is 
strictly bound by tha terms in which the 
permission isgivon(a). 

The statutory provisions of the Probate aud 
Administration Aot apply to Muhammadan 
estates overriding any rules of Muhammadan 
Law that are inconsistent with them, It 


I,— Imperial ActB—(Continucd\. 

Aot Y of 1881 (Probate and Administration) 

— (Concluded), 

follows from S. 82 of the Act that a person 
appointed as administrator to the estate left by 
a deceased Muhammadan is the only person 
olothed with authority to aot as representative 
of the estate who oould bind tbe shares of the 
other heirs, and the administrator could not do 
so effectually unless he complied with the pro* 
vieiouB of S. 30. Ram Dhon Dhor v. 8harf- 
ud din, 34 Ind. Cas 128. 

FOX, C J. and TWOMKY, J. 

Reference : — la) i A. 710, D. 

(18) S. 92. Seo No. 9, supra. 

(19) S. 98.— Submission of accounts by execu- 
tor t - No %ower to call for yearly accounts — 

Legatee's right to inspection of accounts — 

Iltfusul — Rimeay — Administration suit — 

Executor- When becomes a trustee. 

S. 98 of the Probate and Aamiiut-lration Aot 
requires the executors tc file an inventory of 
the property within six months and such 
further time as the Court may allow and then 
to file an account after ho completed his ad- 
ministration. Tbe section m^kts it quite clear 
that there should bo one initial inventory and 
one final account after tbe completion of the 
administration. Tbe eccuon does not warrant 
an order requiting a penes of yearly acccunisfa). 

Generally speaking, an executor dismisses 
the character of exccu'nr and becalms a trustee 
wb^n the funeral and testamentary expensed 
and tbe riebto arc discharged, tbe legacies paid 
and sums set apart for investment in the trust 
created by the will (6). 

When such accounts arc submitted, the sole 
duty of tha Court is to satisfy itseli that the 
accounts filod prtma facie eatisfy tbn require- 
ments of the section ; and the Court cannot 
embark on a judicial inquiry into the correct- 
ness of the account and to require the produc- 
tion of the vouchers tc). 

A legacy or a person interested m adminis- 
tration bus the right to inspect the accounts of 
the executor (<f). If ho is denied inspection or 
is not saMt-flod with tbo result of bis inspection, 
ho may fi to an administration suit and ask foe 
administration by the Court. Hemandag 
Rarurakhiomal y. Cheliaram Dhaluroal. 9 S. 
L.R. 134=32 ind. (.as. 554. 

Pratt, j.c. 

References : — (rx) 25 C. 250, R. (b) 33 B. 429 
(4331, R. (c) 31 C. 628, R. (d) 68R.R. 128, R, 

(20) S, 98(3). 

8. 98 (3) of the Probate and Administration 
Act dooB not make it obligatory on the Court to 
require an executor or administrator to exhibit 
an inventory or account. S. 98 (1) imposes I ha 
duty ol doing this on the executor nr adminis- 
trator. If he does not do it Lhn Court may 
require him to do it, but tha(j ia a matter fOB 
its diRoretion, Moolia Casslvn vT Moolifc 
Abdul Rahim, 9 Bur. L.T. 118 = 8 L.B.K- 422 
= 35 Ind. Cas. 950. * 

FOX, 0 J. and TWOMKY, J. 

(21) S. 98. See No. 6, supra, 
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I.— Imperial Acts — ( Continued ). 

Act XXVI of 1881. 

Bee Negotiable instruments act. 

Act II of 1882. 

See Trusts act. 

Act IV of 1882. 

See Transfer of Property Act. 

Act Y of 1882. 

See Easements act. 

Act VI of 1882. 

Bee COMPANIES ACT, 1982. 

Act X1Y of 1882. 

Seo OIV. PRO. CODE, 1892. 

Act XY of 16S2 (Presidency Small Cause 
Courts). 

(1) S' 19 (a)— Jurisdiction— Suit for declara- 
tion of title — Monies in hands of third 
person — Recovery not pray able in same suit 
— Declaration , if an incidental rthef — 
Suit, whether cognizable by the Presidency 
Small Gmise Courts— Assignment of an 
incorporeal right — Requirements of, under 
Uanafi Law — Condition repugnant to the 
grant , effect of, on construction — Transfer 
of Property Act (IV of 1882). S. 130 — 
* Actionable claim , gift of, whether governed 
by S. 129. 

Where in a suit a declaration of litlo to 
monies, in third parson’s hands is prayed for rand 
the recovery of the monies themselves could not 
be sued lor in tho same imit the declaratory 
relief is not a merely incidental or subsidiary 
relief and the suit is net cognisable hy a Small 
Oauso Court. 

The assignment of monies duo under a policy 
or under promissory not™ which mu?t super- 
Bede the policy is an assignment, of in incorporeal 
right and is therefore not governed by the 
technical rulos of Mahomedau Law as to gifts 
in ail its rigidity even wheic both the parties 
are Mahomed ana (a). 

Under the Ilanafi Law ‘-be gift of an incor- 
poreal right is valid and complete provided the 
donor has done all he could be reasonably 
expooted to do to put tho donee in a position 
to get tho benefit of the right gifted and also 
has divested himself of all the indicia of title to 
the subject-matter of tho gift. 

In a consideration of the question whether 
the donor had done all acts necessary to divest 
himself of and clotho the d-.nce with all tho 
inditia of title, the fact that the gift deed con- 
tains an invalid condition ip irrelevant. 

A condition in a deed of gift that the right 
gifted shall be divested no tho donee predeceas- 
ing tho donor f u*ile according to Ilanafi Liw 
and the deed shou! 1 be construed as a deed of 
absolute gift. * 

A transit even by way of gift of an actionablo 
claim is not 30 verncd by rihap VII of the 
Transfer of Property Act, and 8. 129 has there- 
fore no application to a transfer by way of gift 
governed hy 8. 130 in Chap. VIII. Captain 


I.— Imperial Acts— {Continued), 

Act XY of 1882 (Presidency Small Came 
Courts)— (Continued). 

Byed Yaooob Sahib Sirdar Bahadur y. Pacha 
Blbl, 4 L.W. 339. 

8ADASIVA AIYAR and NAPIER, JJ. 

Reference (a) 35 C. 1 , R, 

(2) S. 19 is)— Civ. Pro. Code— Claim pro- 
ceedings— Suit to establish right— Jurisdiction of 
Small Cause Court. Rajamraal v. Narayana- 
samy Nalker, (1916) M.W.N 376-28 M.L.J. 
600 = 29 Ind. Cas. 908 = 39 M. 219. Boe Pinal 
Part, 1915, Col. 48. 

(3) S. 38 —Full Bench of the Small Cause 
Court, powers of —Full Bench , if a Court of 
appeal— Suit instituted in the Small Cause 
Court— Decree passed — New trial - Applica- 
tion to the. Full Bench preferred— Full 
Bench , if can allow suit to be Withdrawn- 
Fresh suit , institution o/, if essential — 
Withdrawal of suit , effect of. 

The Full Bench of the Presidency Court of 
Small Causes exercising jurisdiction unch r 8. 38 
of tho Presidency Small Cause Courts Aot is 
not, a Court of appeal (a), 

The legal effect of permission to withdraw a 
Fuit is to put the plaintiff in the name position 
as if ho had not filed the suit (b). 

Where the plaintiff obtained a decree in a suit 
before a single Judge of tho Court, of Small 
Causes and before tho Full Bench of tho same 
Court applied for permission to withdraw the 
suit in order to add that claim to a previously 
instituted suit in respect of tho same cause of 
action tn avoid the bar of O II, r. 2. Civ. Pro. 
Code. 

Held that the Full Bench was competent to 
grant Ruoh permission .since the addition of tho 
claim by way of amendment of tho prior suit 
may bo said to bo a fre?h suit filed for it. 
Kt'lshnaswarol Filial v. DoraUant Animal, 
36 Ind. Cas. 1003 = 5 L.W. 147. 

SRINIVASA AlYKNGAR, J. 

References (a) 1 L.W. 529, Rcl. on . (b) 

31 C. 9G5 ; 10 C.W.N. 8 ; 15 C.W.N. 998, R. 

(4) 8e. 38, 69 — Application under 8. 38— No 
orde** for re-trial or rovival of puit — Reference 
to High Court before notion to defendant 
whethrr lies. Seo CONTRACT, No. 4, 30 
M.L J. 207. 

(5) Ss. 41 , 43 and 46 to 49, scope of— Eject- 
ment order aqainst plaintiff passed by Small 
Cause Court— Subsequent suit by plaintiff 
to set aside the order— Occupancu right set 
up— Power of Courts to set aside order of 
other Courts— Express provision by legisla- 
ture — * Suit for trying the title J meaning of 
— High Court, power of, to supersede orders 
of Small Cause Courts— Specific Relief Act 
(I of 1877), S 42— Suit for a bare declara- 
tion— Long practice if can confer jurisdic- 
tion. 

When a Court is given jurisdiction by legisla- 
ture to do nortain ants or pass decrees or orders 
in certain matters, its action oannot beset aside 
by any other Court unless expressly authorised 
by the legislature in that behalf. 



99 


DIGEST OF OASES. 


SO 


i.— imperial Acts— (Continued), 

Act XY of 1882 (Presidency Small Cause 
Courts)— (Concluded). 

The order passed by a competent Court having 
jurisdiction cannot bo interfered with except in 
the manner provided by legislature unless suoh 
order is vitiated by fraud. 

Where an order of ejectment under S. 43 of 
the Presiduuoy Small Cause Courts Aot had 
been passed at the instance of tbo delend^nt 
and the plaintiff thereupon brought a suit in 
the City Civil Court, Madras, for a declaration 
of his alleged right of occupancy and for an 
injunction restraining the defendant from exe- 
cuting the order of the Small Causo Court. 

Held, that the suit was in efleot one to have 
the order of the Small Cause Court superseded 
by the decreo prayod for, tbit the case fell 
within S. 46, cl. 2 of the Aot, and that under 
Ss. 47 and 49 o? the Act, the High Court was 
the only forum prescribed for the purpose and 
that tbo City Civil Court bad tberoforo no 
jurisdiction to entertain or try suoh a suit. 

The words “ suit for trying the title l.o the 
property n occurring in S. 43 of tho Act include 
a suit in which any title, whether of a full 
owner or of a holder of a limited right, which 
is alleged by the party aggrieved by the said 
ejectment order, has to be adjudicated upon. 

Scope and applicability of Ss. 4G to 49 of tho 
Presidency Small Cause Courts Aot oonsidored. 

Held also that a suit for baro declaration of 
oooupaiicy rights was not maintainable under 
S. 42 of the Specific Relief Aot aa tho plaiutifl 
was a party to the ejectment order. 

Praotieo cannot confer jurisdiction, however 
long continued it may be. Abdul Rahiman 
Sahib v. Gangathara Iyer, 4 L.W. 402. 
OLDFIELD and KRISHNAN, ,JJ. 

(6) S. 43. See No. 5, supra. 

(7) S 46. See No. 5, supra. 

(7 a) 8, 47. Sco No. 5, supra 
(7-6) 8. 48. See No. 5, supra. 

(7-c) S. 49. Soo No. 5, supra . 

(8) 8. 69 — Presidency Small Cause Court — 
Reference — Contents and f mm. Y. Raraaswaml 
Iyer v. The Madras Times Printing and 
Publishing Co. Ltd., (1915) M.W.N. 785 = 32 
Ind. Cas. 610. Sco Final Part, 1915, Col. 49. 

(9) 8 69. See ACT III OF 1909 (PRESIDEN- 
CY Towns Insolvency), No. 7, 39 M. 689. 

(10) S. G9. See No. 4, supra . 

Aot XIX of.*1883 (Land Improvement Loans). 

S. 7. See TRUSTS ACT, No, 13, 18 Bom. 
L.R 438, 

Act II of 1886 (Income Tax). 

(1) Seizure of account books for ascertaining 
liability to pay inoomo tax — Damages for 
wrongful seizure. See DOM. ACT V OF 1879 
(Bombay Land Revenue Code), No. 5, 18 
Bom. L.R. 323. 

(9) 8s. 2 (6) and 4 and Part IV, Sch. 11— 
Income— Annuity in Mysore Province— Receipt 


I.— imperial Acts— (Continued). 

Act II of 1886 (Income Tax)— (Concluded). 

by agent in Mysore— Money remitted to annuit- 
ant temporarily resident in British India — 
Inability to pay tax. Narasararaal v. The 
Secretary of 8tate, 2 L W. 1124 = 18 M.L.T. 
524 = <19I6) M.W.N. 122 = 39 M. 885 = 31 Ind. 
C&9. 404. See Final Part, 1915, Col 50. 

Act VII of 1887 (SultB Valuation). 

(1) 8. 4— Suit by un success fill claimant — 
Value of suit for purposes of jurisdiction — 
O. XXI, r. 63, Civ. Pro. Code. M. Narayan 
Singh v. Alyasaml Reddi, 29 M.L J. 728 = 39 
M. 602 = 31 Ind.Cas. 188. See Final Part, 1915- 
Col. 50. 

(2) S. 8. See COURT FEES ACT, No. 5, 31 
lud. Cas. 607. 

(3) £. 8 —Plaintiff — Right to value suit- 
institution in Court of higher grade— Defendant 
wheu precluded from raising obji rtions — 
Estoppel. See JURISDICTION (GENERAL), 
No. 2, 9 S.L.R. 164. 

(4) S. 11— Valuation— Appeal— Jurisdiction. 
See Pre-emption, No. 9, 20 C.W.N. 1099. 

Act IX of 1887 (Provl. S.0. Courts). 

(1) S. 17— Suit instituted in the Court of the 
Subordinate Judge invested with Small 
Cause Court powers — Transfer to Munsif's 
Court— Code of Civil Procedure (1908). 
S. 24 (4). 

Held, that S. 24, sub-cl. 4 of tho Code of 
Civil Procedure, contemplates a Court vested 
with the powers of a Court of Small Causes, and 
that, when a suit is transferred from that Court 
to another Court, tho Court trying it ia to be 
deemed a Court of Small Causes and ita pro- 
cedure is to be governed by the piovisions 
of tho Provincial Small Causo Courts Act. 
Therefore when ouch a euit is transferred to a 
Munaif from the Court of a Subordinate Judge 
vested with Small Cause Court’s powers and tho 
former passes an tx parte decree in the suit, an 
application to have the ex parte decree t,et aside 
must be accompanied by a deposit of tbe amount 
of the decree or a security in rcap^ct of tho 
amount as required by tho Provincial Small 
Cau*o Court? Act, 8. 17, the provisions of which 
are mandatory. Chhotey Lai v Lakhml 
Chand Magan Lai, 14 A.L.J. 549 = 31 A. 425 = 
34Ind. Cas. 113. 

BANERJI, J. 

(2) S. 17— Application for revieiu or rehearing 
—Deposit of amount less than decretal 
amount PjjJect Dismissal of application 
— Substantial compliance with’ S* 17— 
Insufficiency. 

Whore an applicant for review or rehearing 
of a Small Causo Suit on wljom the duty of 
putting into tho Court the amount dim by him 
uuder tjie decree at tho time of hit. presenting 
tho application, deposits by mistake .in amount 
which fell short of tho amount by only 
11 annas. Held that his application eaupot bo 
entertained. 

A substantial compliance with the terms of 
S. 17. Provinoial Small Cause Court, is not 
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I.— Imperial Acts— {Continued ) , V' 

Act IX of 1837 (Provl. S. C. Courts)— (Contd.), 

enough, aa the wording of tho amotion is dear. 
Puma Chandra Sarkar v. Rassoraj Pra- 
manlk, 33 2nd. Cab. 133. 

D. CIIATTERJEE and BEACHCROFT, JJ. 

(3) S' 17 — Deposit of decretal amount or 
security while setting aside ex parte decree . 

S. 17, Aot IX of 1897, requires that at the 
time of presenting his application, the appli- 
cant must either deposit m Court the amount 
o! the decroo or give security as provided for, 
by 8. 17 of th Act. Jal Ram v. Puma, 35 
Ind. Caa. 625. 

RAFIQUE, j. 

References : — 28 A. 470 = 5 A.L.J. 295, 2? . 

(4) 8. 17 — Ex parte decree, application to set 
aside -‘Money ordered to be deposited on a certain 
day— Time extended till Hra December 1912 — 
Petition taken up on that date and dismissed 
for non-compliaice with order — Legality of dis- 
missal-jurisdiction.. Sudalayadum Peramal 
Nadan v. Sivananj Nadachl, 2 L.W. 7 29=18 

M. L.T. 199 = 39 M. 533 = 30 Ind. Cas. 544. bee 
Final Part, 1915, Col. 51. 

(5) S. 17, sub- S. (1) — Dismissal for default — 
Decree passed ex parte. 

An applicant, for an ardor to set aside an order 
of dismissal for defc^.y it; ..a applicant for 
an order to ses aside a decree ex parte. Yusuf 
Akrara v. Arfan Ali Khau, 2 .j C.L J. 147 = 35 
Ind. C*s. 45. 

MOOKERJEE and RICHARDSON, JJ, 

Reference . — 2 C.W.N. 69‘], F . 

(6) S. 17, Proviso — What it actually requires. 
Bee Civ. PRO. Code (1903), No. 378, 21 C.W. 

N. 30. 

(7) S3. 23(1), 25 —Riturn of a plaint under 
S. 21 {\)—Rzgh Cowl’s power of inter- 
ference -S. 2o, Provincial Small Cause 
Courts Act , S' 115, Cw Pro Code , 1908— 
And S, 107, Government of India Act of 
1915. 

Where a Provincial Small Cause Court re- 
turned a plaint for presentation to a proper 
Court on the grouud that tho 14 suit involved a 
question of title which should be tried m a 
regular sur, ’’and the plaintiff thereupon movod 
the High Court and nbtaiued a rule, on a 
preliminary objeotion taken that tbo order under 
S. 23 (1) is not covered by B. 25 of the Provin- 
cial Small Cause Courts Aot : 

Held — That there is a good deal of distinction 
between disposing of a case and deciding a oaso. 
A case is souiothing lens definite than a suit. 
The moaning of the word 11 decided ” as held in 
13 O.W.N. 103, Appr. [a). 

Under S. 115 ol the Civ. Pro. Code, tho High 
Court would only interfere if the question were 
one of jurisdiction. 

The Calcutta High Court’s powers under tho 
Charter Aot'have been exercised, with few excep- 
tions, only in omes whoro jurisdiction has been 
exoeedbd ot tbo Judge has ignorantly or perver- 
sely refused tu exercise or made only a colour- 
able pretence at exercising jurisd lotion vested iu 


I,— Imperial A c Is— {Continued)* 

Aot IX of 1887 (Provl. 8. C. Courts) —(Oontd,).- 

him by law* This limited power should be 
exercised only when irreparable injury would 
be caused to one of the litigants if matters were 
not set right (5) 

S. 28 (l) of the Provincial Small Cause Courts 
Aot is designed to moot oases iu which a Small 
Cause Court Judge is satisfied that the question 
of title raised is so intricate that it should not 
be decided summarily, but in a Court in which 
the evidence is recorded in full and the decision 
is open to appeal. The matter is one of discretion, 
and where discretion is vested in a Court, it is 
not open to interfereuoo unless it has been 
exercised ignorantly or perversely. Babu Gunga 
Prasad v. Nandu Ram, 20 C.W N. 1080 = 1 
Pat. L.J. 465. 

SHARFUDDIN and ROE. JJ. 

References : — (ai 13 C W.N. 403 ; 15 C.W.N. 
66G, H. ( b ) 15 O.W.N. G82 ; 15 C.W.N. 353, R* 

(8) S. 25 — Suit for recovery of money— Docu- 
ment purporting to be receipt tor amount , 
genuineness of , doubted — Revision. 

Where, in a suit for recovery of money, the 
defendant put forward a document which pur- 
ported to be a rocoipt for the amount, but tho 
genuineness of which was doubted by tho Mur.ll 
Cau^e Court : 

Held, that there was no error of law or pm- 
oedure which juulifiod tho exercise of the revi- 
sion^ jurisdiction under S. 25 of tho Provincial 
Small Cause Courts Aot. Huk&ra Singh V. 
Makhan Lai, 73 P.W.R. I9i6 = 32 Ind. Can. 
793. 

SnADI JjATj, J. 

(9) S. 25 — Entrustm?nt of a bundle contain- 
ing mcn*y to the \st defending- Bunale. placed 
inanunlo'fced box along loilh 1 st defendant's 
mzney—Loss of the bundle — Liability jut (he 
loss— Bailor and bailee— Care, degree of — Con- 
tract Act, S 151 — Ntgligence, whether a ques- 
tion of law— Finding regarding negligence by 
the First Court— Interfere me with the finding 
in revision, whether It '.gal - Finding of fact when 
interfered with i n nvision. Kayarohani 
Chettlar v. Negating* Chettlar, 2 L.W. 628 
= 18 M.L.T. 119 = (19 5) M.W.N 533 = 30 
Ind. Cas. 493. See Final Part, 19 1 5, Col. 53. 

flO) S. 25 — Revision - Limitation — Wrong 
decision— ‘Limitation Act, 1908, Art. 68 — Pun- 
jab Loans Limitation Act 1 of 1904. Bher Khan 
Y. Gokai Chaod, 171 P.L.R. 1915= 107 P.W. 
R. 1915 = 1,0 Ind. Cas. 429. See Final Part, 
1915, Col. 54 

(11) S. 25— Costs - Order depriving plaintiff 
of his costs— No sufficient qtound—Open revision 
— Promissory note — * On demand * — M-aning 
— Debtor — Duty to seek out creditor, Meghraj 
y, Johnson, 11 N.L.R. 189 = 31 Ind. Cus, 8f0« 
8ee Final Part, 1915, Col. 55. 

(12) 3. 25— Interference of High Court on 
questions of fact. Sou CIV. PRO. CODE (1903). 
No. 696, 20 C.W.N. 1110. 

(13) B. 25 — Bona fide application by dearee- 
holder for extension of time — Whether a step in 
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9.— imperial Acts— {Continued), 

Act IX of 1887(Provl. 8. 0. Court! )—{Contd.). 

aid of 9zeoution — Court holding application not 
bona fide — Interference in revision. See EXE- 
CUTION OF DECREE, No. 10, 14 AL.J. 890. 

(14) S. 35 — Revision — Interference only dis- 
cretionary. See IjANDLOBD AND TENANT, 
No. 10, 3 L.W. 408. 

(16) 8. 25. See PLEADER AND CLIENT, 
No. 1, 20 P.W.R. 1916. 

(16) S. 25. See TRUSTEES, No. 1, 35 Ind. 
Oas. 204. 

(17) S. 25. See No. 7, supra . 

(18) S. 25 and Soh. II, Art. 15— Contract for 
delivery of cattle — Suit for specific performance 
or compensation — Maintainability in Small 
Cause Court. Sec SPECIFIC PERFORMANCE, 
No. 7, 20 G.W.N. 1020. 

(19) B. 27 — Small Cause suit — Execution on 
Small Cause Bide — Order — Appeal — Revision. 
Bee Execution of Decree, No. l. 3 L.W. 
84. 

(20) S. 35— Small Cause Court— 8uit filed— 
Transfer to Munsif’s Court— Appeal— Revision. 
Bee SMALL CAUSE SUIT, No. 1, 14 A.L.J. 
705. 

(21) Sob. II (ii). See JURISDICTION OF 
SMALL CAUSE COURT, No. 1, 33 Ind.Cas. 728. 

(22) Sch . II, cl 7— Suit for enhanced Kattu- 
badi — Second appeal. 

A Buit claiming enhanced Kattubadi on the 
ground that the defendant has committed de- 
fault in the payment of the money rate is not 
a suit to onhanoe the rent under cl. 7, Soh. II, 
Provincial Small Cause Court. Such a suit is 
oognizable by a Small Cause Court. 8o no second 
appeal lies in such a suit. Chelukurl Sifca- 
ramayya v. Yenkata Rangayya Appa Rao, 
31 Ind. Oas. 871. 

Seshaqiri Aiyar and Napier, jj. 

References : — 19 M. 329 ; 22 M. 11 ; 24 M. 
608, F. 

(23) Sch. II, cl. (8)— Special authority to try 
rent suits under Small Cause Court procedure , 
if may be conferred generally on the Court. 
Safer All Mondal r. Golam Mondal, 19 C. 
W.N. 1236=* 22 O.L.J. 249 = 31 Ind. Cas. 177. 
See Final Part, 1915, Col. 56. 

(24) Sch . II, Art. 13— Scope and applicability 
— S. 102, Civ. Pro. Code— Nature of suit 
how to be determined— Wajib-ul-arz— Pre- 
silmption as to its correctness— S. 82, C.P . 
Land Revenue Act. 

Art. 13, Soh. II, Aot IX of 1887, relates 
primarily to dues claimed from the person liable 
to pay them as suoh, but does not cover a suit 
against a person who has improperly collected 
the dues from those liable to pay the same (a). 

For the purposes of S. 102, Civ. Pro. Code, 
the nature of the suit must be determined from 
the olaim as laid without regard to the nature 
of the defenoe (6). 

There is a presumption in favour of the 
oorreotuess of the wajib-ul-ar» under S. 82, 


I.— Imperial Acts— {Continued). 

AotIXof 1887 (Provl. B. 0. Courts) — {Contd.) 9 

0* P. Land Revenue Aot (c). Dhanya y. Tanya 
12 N-L.R. 47-32 Ind. CaB. 998. 
Drake-Brockman, J.O, 

References (a) 26 A. 358, F.\ 29 M. 202, 
Cons, (b) 15 B. 400 ; 32 B. 356 ; 24 M 608, R, 
(c) 6 N.L.R. 49, R. 

(26) Art . 13— Jurisdiction— Provincial Small 
Cause Courts Act , Art . 13— Suit by hereditary 
archaka for his dues . Subaraya Acharya y. 
Kesava Up&dhyaya, (1915) M.W.N, 846 = 31 
Ind. Cas. 206. See Final Part, 1915, Col. 67. 

(26) Art. 15. See No. 18, supra . 

(27) Art. 31, scope of — Suit for money — 
Accounts, taking of, incidentally necessary 
— Syit whether one for accounts— Main- 
taxability in a Small Cause Court— Juris- 
diction. 

If, for the purpose of granting relief to the 
plaintiff in a suit, it iB necessary to take ac- 
counts, the suit, though ostensibly laid for the 
recovery of a definite sum of money, is really 
one for accounts within the moaning of Art. 31 
of tho Provincial Small Cause Courts Aot, and 
a Small Cause Court haB no jurisdiction to try 
the same. 

Art. 31 of the Provincial Small Cause Courts 
Act governs all cases where the relationship of 
| tho parlies is such that one of them is bound 
to render accounts to the other. Mariappa 
Nadan v Arunaohalam Chetty, 3 L.W. 149 
= (1916) M.W.N. 169 = 33 Ind. Cas. 16. • 
SADAS1VA AlYAR, J. 

Reference.— 24 M.L.J. 693, 695, F, 

(28) Sch. II, Art. 31 — Right of fishery — 
Small Cause suit— Second appeal . 

A suit for recovery of a sum of money on the 
ground that a certain tank was the joint pro- 
perty and that the defendant caught and 
appropriated the entire fish from the tank fov 
his own benefit being a suit of small oauso 
nature, no second appeal lies. Naraln Das ». 
Harakh Naraln Lai, 31 Ind. Cas. 797. 
PlGGOTT, .T, 

Reference 23 A. 437, R. 

(29) Sch. II, Art. 31— Swif for account, what 
is — Account between silk merchant and dyer 
and dresser of silk. Kallas Chandra Mandal 
v. Klraoenda Ghosh, 10 Ind. Cas. 883—24 O. 
L.J. 187. See Final Part, 1911, Col. 43. 

(30) Sch. II, Art . 32— Suit for salvage . 

A suit for servioes rendered in saving cargo 
from a leaky boat is not a suit for salvage pnd 
is not exoludod from the cognizance of a Court 
of Small Causes under Art. 32 of tho second 
sohodule of the Provincial Small Causos Court 
Aot. M. Y. Filial v. C, K. Selkh Ebrahlm, 
9 Bur. L.T. 163 = 36 Ind. Cas. 10. ’ 

ROBINSON, J. 

(31) Art. 36 .els. (d), (e), (D— Tying deg's bott 6 
to plaintiff's bullock — Pollution — Loss 0 f 
caste— Damages— Expenses for purificata r y 
ceremonies— Suit for • recovery thereof _ 
Cognisability by Small Cause Court _• 
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/,— Imperial Acts— (Continued). 

Act IX of 1887 iProvl. S. C. Courts)— (Concld.). 

Maxim ‘qui facit pt.r alium tacit per ee* — 
Applicability. 

The ui fv ,i). , ' < i i nine' i. ) c imo pollution 
to i tic r* • fl > 1 1 a A g’s uj 1 w tho plamt- 
iLr -1 I>» i * '-k i»;ii ih.’ -u.u \ M 1 j tho pliiut- 

Hf\- iiou-iC. V r i “iif ■-!' •'ir , »rc' { tbo Lana 
>,vi: tiiyi»>g ii i> ill- t>ii , I uc ;.l.iiutitt was 
i.i.n cxUw-mii'CJi-c rij.il !i_j i" ike c adorn 

of t’ld .ii* 1 i> be: 1 to -pen «1 R-\ 50 for 

rico^ii -s yuriii i - i ; .*cf. - Plaintiff 

liled ,i 4.i- fi.r lu>. rerevury X ibo suid jush of 
R-. oO m luo bin : ! i Cuitv C<-urt. 

Jl.'iti, ijj' *i i r nuu cvgumble by lilt 
SmtU Ca‘4’0 Court ia). 

Wfafii j the object i . ui c uu-j i. ■ of reputa- 
tion, tho liam^Ly of jltc iltfooJaiu should not 
be affected by the uv rcfict that bo iv-hieves 
his end by ipphug the ih-w-. i rv free ihtough 
an animal. T o such an act the maxim ’ 7 ui 
facit per ahum j'-Kil re) sc ' abcuid b.- m uiilest-iy 
applied. 

To cause loss of reputation to i>. il. :t a. per- 
sonal wrong of a serious description, * suit for 
oompcusatic.il for which frillc under cl. Ul'l or 
cl. ( e ) of Art. Jo, Sob. 1 1 , Provincial Small 
Causes Courts Act. Nama v. Gopaiya, 1-4 N. 
D,R. 7 = 32 I rid. Cas. 230. 

DRAKE- IJllOCkMAN, J.C. 

Reft fences * — (n) 3G 13. 443 ; 13 W.R. 134 ; 5 
C. 925; 15 W.R. 170; 3 A. 717; 22 W.R. 305; 
10 A. 10, R. 

(32) Sch. II, Art. .35 (;). SCO SMALL CAUSE 
Court, No, i, 10 o.c. 236. 

(32-n) Sch. II, Art. 3S— ‘ Maintenance ' , 
meaning of— Amount payable under otder 
of District Court for education and main- 
tenance of minor. 

A suit for the recovery of the amount payable 
under an order of the District Court by tho 
guardian of the proporty of a miner to tho 
guardian of hia person for the education and 
maintenance of the minor, is not a puit for 
maintenance within the meaning of Art. 38 
of the second schedule to the Provincial Small 
Cause Courts Act. 

For the purpose of Art. 38, tho word ‘main- 
tenance * mcau3 a sum of money payable by a 
person under an obligation to support another, 
either by the general law to which ho is subject 
or under a specific contract. Manika Naiker 
y. Swarnafchammal, 32 Ind. Oas. 547. 
KUMAUASWAMI S^STill, J. 

(333) Sch. II, Art, 11 — Suit for contribution 
— Second appeal if libs. See CONTRACT ACT, 
No. 69, 23 C.L.J. 125. 

Act YU of ie33. 

See Successi x Certiitcate act, 

Act YIILcf 1890. 

See Guardians and Ward* act. 

Act IX of 1890 

See Railways act. 


I.— Imperial Acts— (Continued). 

Act IV of 1893 (Partition). 

(1) 8. "—Order for sale— 1 J lain tiff praying for 
division of a house in a particular way not 
piccluded ft am asking for sat* under the 
Act - Division inexpedient. 

In a e-uii for partition of a homo tbo plain* iff 
asking that the partition may b? tnnrij ui a 
particular way, which the Court runsnXn in- 
expedient, is not thereby precluded from a king 
fr r the «ale of tho house under the f.im i'd ’.' - of 
S. ‘2 of tho Partition Act. Madtl y Redder 
Husain, 14 A L.«L ‘V5 --3J Ind. Las. 8l0. 

RaFIQ, .7. 

Reff retires : - 5 C.W.N. 12S ; 24 M. (»*:•<) ; 32 
13. 103, R, 

(2) S. Sro PARTITION, No. 6, 20 C.W.N. 
1306. 

(J) *S. 1 - Dialling -house— JL’mbar. of fi mily 
— Joint tenancy or tenancy in ccwm n — 
S f rainier purchasing share of house — flight to 
compel him to accept money valuation — Riqnirc - 
ments of the section. Kundaudas Nanumal v. 
Dcumal Lilarara, 0 S.L.R. Hi- 30 Ind Cas. 
936. See Final Part, 19! 5, Col. 74. 

Act I of 1894. 

See LAND ACQUISITION ACT. 

Act XII of 1896 (Excise). 

Rules framed undor tho Excise Acl. See 
j Licence, No. i, 14 A.L. J. ioj5. 

Act X of 1897 (General Clauses). 

(l) See Limitation act (1908), No. 29, 101 
P. R. 1916. 

• 2) S. 3— Nature of Nankar. See NANKAR, 
No. 2, 19 O.C. 49. 

(3) S. 3 (25) — Proper useof preamble in Acte. 
See Easements, No. i, 20 C.W.N. 1158. 

(4) S. 3 (25). See NANKAR, No. 1, IS O.C. 
380. 

(5) Q. C — Applicability. See ClV. Pro. 
CODE (1908), No. lib, 20 C.W.N. 952. 

(G) s. 13. Sco Legal Practitioners, 
No. 1, 24 C.L.J. 3S2. 

(7) S. 27. See C.P. ACT XI OF 1893 (C.P. 
TENANCY), No. 2, 12 N.L.R. 42. 

Act II of 1899. 

See STAMP ACT, 1899. 

Act IX of 1899 (Arbitration). 

Ss. 19 and 5 — Civ . Pro. Code , Ss . 10 and 
151— Reference, to arbitration— Suit filed 
after reference— Court's power to stay suit. 
S. 19 of the Indian Arbitration Act is intend- 
ed to afford means of indirootly compelling a 
reference where there has bcon no reference to 
named arbitrators but only an agreement to 
refer and where the Court is satisfied that there 
is no sufficient causo why tho matter should 
not be referred. Hut though S. 19 of the 
Arbitration Act is not intonded to confer power 
on the Court to stay proceedings after a refer- 
ence, tho Court baa inherent power to stay 
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I .—Imperial Acts— (Continued)* 

Act IX of 1899 (Arbitration)— (Concluded), 

proceedings if ) t. bo nrceagary for the endg of 
justice. iB iGl, Civ. I’ro. Couo). 

Whoro !!ju f.oint bps? im.imalion that the 
pan ms ln«* pner to t'an in r -!:tutiou of tbo suit 
rofcrrrrl «;] m ifors in dispute to ao arbitration, 
Lb L F. i '.Kj, iha*i the matters in dispute vvoco 
already i , t ■‘•'.lo before another tribunal, a 
tribunal to which lIio iaw give.n fiill recognition, 
on .such inlim.tl ion the Court should oil tier 
aoj' Mio ! ho \ »al of llu'buit until an i\v.ird has 
been , »u i»li iw rf, or insist on the pl.jnnfl 
obi inning i’ iv o of the Court to revoke tbo 
refer i ul.j, 

fcl'i bug a -■ |,bo authority delegated to the 
arhiu ik r u; 1 1 1 • revoked, and it cannot bo 
rev’cku 1 i i t ».y b-*ve of the Court, bo hag 
power to ni'kc an aw ini, and there would be 
no j-apr iprc.ty c* coi duet cu the p-it of tho 
arti.tJilor in piom* img with toe rolerenco alter 
su . n’.d uuk:u he hag notice that there bag 
bes.n m applie ition for leave lo revoke the 
authority e.>, term! t.n linn t j some Court 
compufcii! lo grant ruch leave (a). 

There ran he uo indeceut coin petition between 
tho tw ) Irihun iN oo long an the Court exercises 
towards tin private tribunal that courtesy 
which S. 10, Civ. Fro. Code, compels it to 
exercise towards another Court. 

Whcro it appears desirable that the raattorg 
in dispu< • should bo tried in Court, the proper 
oourge is* not to ignore the arbitrator and 
proceed forthwith with the amt but to direct 
the defendant to taka the necessary stops to 
revoko lus suhm.csion. 

Where an application under 3. £ has been 
filed before a competent Court, tho arbitrator 
might bo guilty of improper conduct, in proceed- 
ing with tho reference so long as the propriety 
of hia doing so was still sub judice. Dhaopat- 
raal v. Kluhinlal, *0 S.L.R. 1 = 35 lnd. Caa. 
536. 

CROUCH, A .I.C. 

Reference : — (a) 7 S.L.R. 1, F, 

Act YI of 1901 (AsBam Labour and Emigra- 
tion). 

S. 22 (3) — Collector's order closing recruiting 
depot — Legality — Liability of Collector or 
Government for damages — Remoteness of 
damage — Defamation — Liability of Govern- 
ment . Robb v. Secretary of State for India, 
29 M.L.J. 280 = 39 M. 781 = 31 lnd. Cas. 224. 
See Filial Part, 1315, Col. 82. 

Act Y1II of 1904 (University), 

(n) Ss. 1, 3, University— If can hold property 
in trust — Trust constituting a charitable gift — 
Illegal conditions, effect of — University, if can 
accept grant subject to condition — Trustees— 
Exclusion of one trustee , effect of — ‘ Students ' — 
Students of other University. JItendra Math 
Palit v. Lokendra Nath Pallt, 22 O.L.J. 593 = 
34 Jud. Caa. G57. Boo Final Part, 1915, Col. 
1321. 

(6) S. 3. Soe No. a, supra . 


I, —Imperial Acts— (Continued). 

Act VIII of 1904 (University)— (Concluded). 

(1) Ss. 3, 4, 15a?id 2,‘i (I) and (2)'e) — Regula- 
tions of the Madras Univusdy, Nos. GO, 
Gl, 9G {«;), ivir; and isarl — Senate and the 
Syndicate , junciwn”, nt~~ Regulation Gl if 
ultra vires of the Senate i over of Senate 
to impose veto of Gur&.umiut on matters 
reserved Jet it elf by SIMM . . 

Tho genoni ■ •* :i ni ' if ,b vl .i»i l'.nvtr- 
sitfv.sAof (Vil! ; i ' 1 1 1 ;> il l rhe a . t.c 
sbonl i have i rt 1 • r ■ \\". . w - Syi-cJivite, 

the Executive (Kwi i. n>' i«t m :he University, 
Cm poweis oi ‘J a, fc]i.!i - ! " ‘-i iff, . r,!.]*v ■ . ,n cer- 
tain lunttoM, to tho com* m ni the Gu*u omenl, 
that the B*na*o sh* ui I pc s genor *1 rule*, in 
th* Rigitirt i ! • * . »;.„« S. 2b of the Act 

:nu that* the Sytidira-.. Crul.’ deal wirii Lhe 
admin sTrn: > m '-pr r :fb niiuiers *.ni the 
appiv.it .mi oi I he K. gu! mp-, lo fhem. A 
proccccl’ng o' t* < Sv. ,.u i ; c v’h.ol, is cent: ary 
to the RcgnJatioi - \ t ;!ii ifv.-hn -e d the 
Syndicate o.nnoL -i«‘ n* >i nu-’.^ur.' 1 cr pass 
resulutious i r t )s 0 they may be 

termed, which wu , j!u hr j t] conflict wilh, or 
effect a modiGcaCofi r \ ibe existing Regula- 
tions, or bring a’oou' i :.>’uU noch as, by Ihe 
Act, i.s ro <rvtd u* Mu S.n-.ie to duct by the 
pagsing of n Regulation. 

Where a SLfir.ut'* exprt s.-iy or by implication 
leaven tho determination ol e- rt-*m matters to 
tho Bony Corporal o errakd hy it. the latter 
has no power to deb gate ns authority on 
matter^ wiihin it.- comj ' Lonco to a third person. 
Consequently Keg. Gl. if ana in so far aa it 
purports to extend the right of protest and tho 
Government's power of vito to a resolution 
othor than a Regulation under S. 25 of Act VIII 
of 1904 or a re-olulioD on any other matter 
requiring Government Fauci ion, is ultra vires ol 
tho Senato. In rc 0. A. Natesan, 31 M.L.J. 
634 = 10 M. 125. 

COUTTS TUOTTBR and Kumakaswami 
BASTRI, .T.J. 

Act III of 1907 jProvl, Insolvency). 

(1) Ss. 4, 6— Apptal in insolvency proceedings 

— What parties entitled to notice — Annual Prac- 
tice, O, LV1II, r. 2— limitation Act (1908), 
S. 14, applicability of. Trasi Deva Rao v. 
Parameahraya, 27 Iml. f;aa. I4l = 29«M,L.J. 
451 =39 M. 74. Bt-e Final J'art, 1915, Col. 83. 

(2) Ss. 4, 1G, 47, 51— Act of Insolvency by 
agent— Effect upon principal Creditor applying 
to declare principal an msolvejit— Service of 
notice upon agent wfuthei sufficient— Scope of 
S. 1G — Relation bad. —Agency whin tcimmated. 
Kalianji Singjl Bhul v. Tho Bank of Madras, 
29 M.L.J. 788 = 3 L.W. 13 = G91G; M.W N. 12 

— 39 M. G93 = 31 lnd. Cas. 583. Set Final Part, 
1915, Col. 84. 

(3) Ss 4 (a), 1G, 18, 19, 3G — Trust created by 
debtoi in favour of three of the creditors for 
discharge of debts— Udiditv — ‘ Void ’ in 
8. 30, meaning of — What amounts *to 
** valuable consider Mien " — ‘ Third person 9 
meaning of, in S. 4 (a)— Property when 
vests in Official Receiver, 
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/. — imperial Acts— (Continued), 

left 111 of 1907 (Provl. Insolvency)— (Contd,), 

Two traders being unable to pay their debts 
convened a mooting of their oreditors and enter- 
ed into an agreement which provided inter alia 
that all the properties of the debtors should be 
handed over to three trustees who were them- 
selves oreditors of the debtors, that the trustees 
were to realise the outstandings duo to the 
debtors, sell their properties and pay the oredi- 
tors pro rata. 

Nearly 2 years after the ezeoution of the trust 
deed, the two debtors put in a petition in 
insolvency and were adjudged insolvents. 

Held that the trustees were transferees “ in 
good faith and for valuable consideration” 
within the meaning of Ss. 36 and 38 (c) of the 
Provincial Insolvency Act, and that the trans- 
fer made bona fide to the trustees by the two 
debtors cannot thoraforo be avoided (a). 

A responsibility taken by a person to whom 
properties are transferred in consideration of his 
taking such onerous work would fall within the 
expression * valuable consideration’ (6) 

The words 1 third person’ in S. 4 (a) of the Aot 
were not intended to exclude the conveyance to 
some of the creditors themselves as trustees for 
the general body of oreditors. 

The word ‘ void ’ in S. 36 of the Aot means 
only 1 voidable ' (c). 

The word ’ purobaser ’ in S. 36 is used not in 
the ordinary legal sense of one who has bought 
a property under a oontraot of sale and purchase, 
but means a person who has given valuable 
consideration (d). 

Reading 8s. 16, 18 and 19 of the Provincial 
Insolvency Aot together, it would seem to be 
fthe duty of the Court, if it intends the Official 
Reoeiver to become vested with the title to the 
insolvent’s property, to make an order under 
B- 18 appointing a reoeiver The practice which 
obtains in the mofussil of treating the Official 
Reoeiver as vested with the properties of tho 
insolvents as soon as an adjudication order is 
made, without preliminary order under 8. 18 
appointing a receiver, seems to be illegal. 
Official Receiver of Trlchlnopoly v. Soma 
Sundarara Ohettlar, 30 M.L,J. 4 15 =>34 Ind. 
Gas. 602. 

8ADASIVA AlYAR and MOORE, JJ. 

References : — (a) 19 0. 223 ; 26 B. 765, D.\ 10 
B.H.O. ’327, R. ( b ) 22 O. 14 ; 29 B. 428 ; (1875) 
10 Ex. 153, R . (e) (1914) M.W.N, 247, R . 
(d) (1888) 20 Q.B.D. 732, F, 

(4) Ss. 4 (6) and 46 (1)— Revision by Chief 
Court confined to questions of lav)— Whether 
‘ question of “ intention ” with which a trans- 
fer of property has been made is one of law 
or fact . 

Under S. 46 (1) of the Provincial Insolvency 
Aot, HI of 1907, it is not open to the Chief 
Court to interfere with an order of the District 
Judge cqade in appeal, unless it Sods that 
some question of law has been wrongly de- 
cided fa). 

The faot whether a transfer fof property was 
made with the intention of defeating or delay- 
ing oreditors is a question of faot and not of 


/.— Imperial Acts— (Continued), 

Soft III of 1907 (Provl. Insolvency)— (Contd*), 

law (5), Har Panhad v. Bhagaft Singh, 109 

P.R. 1916-36 Ind. Cas. 694. 

Johnstone, o j. and bcott-Smith, j. 

References (a) 16 A. 476 (F B.); 27 A. 192; 
21 B. 250, R. ( b ) 20 C. 93 (PC.); 2 O.W.N. 
335 ; 3 O.W.N. 255; 21 A. 496 P.C.I; 19 O. 
253 : 8 O.W.N. 690; 1 P.R. 1908; 36 P.R. 
1399 ; 36 M. 453, R, 

(5) 8. 6. See No. 1, supra, 

(6) Ss. 6, 15 and 47— Dismissal of petifton 
for benefit of the Act on the ground of dis- 
belief in the facts stated or on intention to 
perpetrate a fraud— When such dismissal 
improper . 

Where a petition in insolvency was rejected 
by the District Judge on the ground that he 
did not believe (l) that the applicant’s crops 
were destroyed or (2) that tbe cost of cultiva- 
tion wns as high as tbe applicant staled, and 
also on the ground (3) that the potition was 
made to swindle one Po Kyin who had pur- 
chased and paid for certain cattle which the 
applicant subsequently fraudulently disposed of 
to his own son ; 

Held that the Court should not have dismiss- 
ed the petition on the first two grounds under 
8. 15, as under that Bootion the Court would 
only dismiss it if it was satisfied that the 
petitioner had not the right to present tbe 
petition under 8 . 6 and it was not bb found. 

Held further that the Courts should not have 
dismissed it on the third ground as the fraud, 
if any, bad already been committed and the 
insolvency proceedings could not in any way 
prevent Po Kyin from recovering any compen- 
sation that he might be entitled to. Maung 
Po Mya v. Maung Po Kyin, 8 Bur. L.T. 282- 
30 Ind. Cas. 943. 

Ormond and Twome*, jj. 

(7) S. 7 — Leave to withdraw after adjudica- 
tion , incompetent. 

The Court would not allow an insolvency 
petition under 8 . 7 of the Provincial Insolvency 
Act to be withdrawn after an adjudication 
order has been made. 

No suit can bo withdrawn after judgment 
has been pronounced, and a decroo made, and 
it seems that it would be equally absurd to 
allow an insolvency petition to be withdrawn 
after an adjudication order has been made. 

Per Pratt , J.C.— It may be that under the 
English Bankruptcy Aot leave to withdraw may 
be given after a receiving order has been made. 
But even if that were so, that is not an analogous 
case, for a receiving order does not make the 
debtor a bankrupt or deprive him of legal title 
to his property. Here the withdrawal of a 
petition would be of no avail unless it implies 
an annulment of the adjudication. Tbe Aot baB 
specified in S, 42 the conditions on which the 
Court may annul an adjudication and ift is 
impossible that it was intended that this same 
result could be produoed by the simple device 
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1,— Imperial Acta— (Continued), 

let III of 1907 (Provl. Insolvency)— (Contd), 

of withdrawing the original petition. Re 
application of Messrs. Fleming Shaw and 
Go.. 10 8 L.E. 47 = 36 Ind. Can. 639. 

PBATT, J.O. 

(8) Ss . 12 (2) and 13 and r . 21, Provincial 
Insolvency Rules — Crtditor's petition — 
Notice to other creditors if essential — 
Adjudication without such notice, if valid — 
Private notice , if validates adjudication— 
General notice, whether can be dispensed 
with by creditors having private notice . 

Under S. 12 (2) of the Provincial Insolvency 
Aot, notice of the date fixed for the bearing of 
a creditor’s petition must be given to the other 
oroditors of the bankrupt by publication in the 
looal official gazette, and an adjudication with- 
out such notice is wholly irregular and must be 
set aside. 

Private notice to a oreditor does not, in the 
absence of the general notice, validate an 
adjudication. 

Queer e Whether creditors who have such 
private notice, can dispense with general notici? 
Nachlappa Clietty v. Thangavalu Chetty, 3 
L.W. 495 = ‘14 Ind. CaB. 696. 

8ADASIVA AIYAK and MOORE, JJ. 

References i L. W. 1012 = (1914) M.W.N. 
899, F. 

(9) 8. 13 (21). See No. 8, supra . 

(10) Ss. 13 and 47— Creditor’s petition— No 
adjudication - District Court, power of, to 
stay sale in the Sub-Court— A d interim 
Receiver , appointment of, when to be made 
— Order, setting aside of, without notice, 
irregular, in the absence of deception. 

Certain creditors of one 8. obtained decrees 
against him and in execution thereof had his 
properties attached and brought to sale. During 
the pendency of those proceedings in the Court 
of the Subordinate Jhdge of Cuddalore, another 
oreditor of S. presented a petition to the District 
Judge of South Aruot fur adjudicating 8 an 
insolvent and obtained an order for the appoint- 
ment of an ad interim Receiver and for the stay 
of sale. Tho very uext day the creditors at 
whose instance the sale proceedings were being 
oonducted applied to tho Distriot Judge for 
▼aoating his order of (he previous day and this 
he did without notice to the petitioning oreditor. 
On an appeal by the latter, held by the High 
Court that tho Distriot Judge had no jurisdic- 
tion to stay tho sale which was proceeding in 
the Sub-Court either under S. 47 of the Provin- 
cial InsolveDoy Aot or B. 161, Oiv. Pro. Codo, 
and that the order obtaining an ad interim 
Reoeiver and vestiog the properties of the insol- 
vent in him was illegal inasmuch as tho discre- 
tion given to the Insolvency Court under 8. 13, 
ol. (2) of the Provincial Insolvency Aot, should 
ordinarily be exercised only in oases where the 
property of an insolvent alleged to be absconding 
has to be preserved from destruction or dis- 
appearance. and not in order to vest in the ad 
interim Reoeiver the properties attaohed by 
other Courts in execution. 


I,— Imperial Ada— (Continued), 

lot III of 1907 (Provl. Insolvency) -(Contd.). 

Held further that the Distriot Judge acted 
irregularly in vacating his first order without 
notice to the petitioning creditor as there was 
no deception praotised upon him. Dashyam 
Redd! v. Soraasundaram Chettl, 3 L.W. 260 
-32 Ind. Cas. 897. 

SADASLVA A1YAR and MOORE, JJ. 

(11) S. 14, sub-Ss. 2, 3, and 4 and 8. 46 — 
Non-observance of procedure — Appeal. 

Held that an order declaring a person insol- 
vent which has bcon passed without observing 
the procedure laid down in 8 . 14, sub-Se. 2, 3, 
and 4 of the Provincial Insolveuoy Aot is bad 
in law and con^pquently is liable to bo set aside 
in appeal. Ralla Mai v. Jafar AH, 22 P.W.R. 
1916. • 

BhAh Din, j. 

(12) S. 15— Petition by debtor for inequitable 
and collateral purposes— Court's power to 
refuse adjudication — Decree for main- 
tenance of wife , not a debt provable in 
insolvency. 

Where a petition for insolvency is pri seated 
by tho debtor not with the bona fide view of 
obtaining an adjudication bur for an inequitable 
and collateral purpose, the Court has power to 
dismiss such petitions (a). 

Maintenance ordered to a wife by a decree of 
tho Court is not a debt proveablo under the 
Insolvency Act ; tbe reasons being that the 
amount is variable and may Lo altered by tbe 
Court in accordance wiih the means of the 
'husband and that it might be determined at 
any time by the husband and wife resuming 
cohabitation (b). Application by Pamanmal 
Hemanraal, 10 B.L.R. 28 = 35 Ind. Cas. 641. 
Pratt, j.c. 

References : — (t) 32 A. 645, F. (b) (1885) 
L. R. 15 Q.H.D. 239, F. 

(13) S. 15, Insolvency— Grounds for dismiss- 
ing petition. Tulsi Ram v. Ghulam Mahal- 
ud-dln, 10 P.W U. J9i3 (N.W.F.P.) = 82 P.L. 
R. 1916. See Final Part, 1913, Col. 81. 

(14) S. 15. See No. 6, supra . 

(15) S. 15 (1) — Applicability to petition pre- 
sented by debtor. Ratta Malik v. Tirath 
Ram, 23 P.R. 1915 = 29 Ind. Cas. 361 = 34 P. 
L.R. 1916. See Final Part, 1915, Col. 85. 

(16) 8 . 16. See Nos. 2 and 9, supra . 

(17) S. 16 (2) — Decree against the estate of 
the deceased — Insolvency of heirs after decree 
but before execution — Remedy of decree-holder — 
Liability of estate in the hands of Official 
Receiver — S- 52, Civ. Pro . Code (1908)- Gade 
Lakehrae Naraslmham Pantolu v. Pilla- 
lamarl Jaganadha Row Pantuln, 18 M.L.T. 
147 = 30 Ind. Cas. 256. Bee Final Part, 1915, 
Col. 87. 

(18) 8s. 16, 18, 36 and 46 —Sale* by three 
members of a joint Hindu family— Subse- 
quent insolvency of one member — PoweY of 
Court.to set aside safe, extent of— Shares of 
other members if affected by the insolvency 
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l .—Imperial Acts — ( Continued ). 

Act 111 of 1907 (Provl. Insolvency) — [Gontd.). 

of one member— Liters Patent appeal, if 
lies against t V (.rc'Cisr of awcteHt'H by a 
single Judge- Pt\utLv. j 

Au ■ .i’jilor (1. \b of tlu letters 

Patent ig.unM i lo d wou r f t single Judgo 
of the llpj Ooirt oxn.“'."si?^ j iri v lictioTi under 
S. 10 of th? JV f - .. i,*^, l I n. -y Act, though 
the -action fivi’i oi> ! y i i!' t-o ijjj* High 

Cr>u ,- t ti in* r rl '•<■ » jp k-vu-.'u. 

Where Uir. e mo.'.ho r s <.f a j^int Hindu 
f vmil'- >1 c h *iu -\il -deeds aud ivo of 

them w:w uh qmmi I v ,'ilj jd'caU.d .in io.ioi- 
ven in'! a* :v. w . • »■ ’ike:- ^ have the* .-.ilea 
cm '" 1 ' -■ - ii ' . 'i i ti tL ! r iji-'i’tionp. 

Held ii'. «t • v i' * Mjlirctv could 

notb*' ! ♦ -i 1. % ■ b ill* ‘ire; r f the other 1 
two mcinh ;rs could not veit m turn Official 
Receiver .\s*h "v i.cwr v-pued to :»«. declared 
iasolvenlj, -u i : n i f 1 1 ° D*. fiet Judge had no 
jurisdiction ■. ' - 5 ':i wr'i h..r hires under i 
Sa. 16. 18 and :6 ' I the Act. . 

The '"'ourt h .s n ■ ar to d; tl with the ca! itc 
aud interest - f the m.-rive-u only and thq sale 
ill rcspcci of th." - i r -• of the in olvent. Hone 
can be amni ,r -d .■ d a i r tb.i* o' the "the* 
members PalnnSapp'i Mudali v. The Official 
Receiver of T ch: opoiy, : D.W 5I-20M. 
U.T. 3.U-=ariJ{b M.W.N. 12.J -=:«2 M.L.J. 81 
= 35 Ind. Cv: .'HO. 

SEsmoim \1YAR „ 1 .'TTILMlkS. JJ. 

(19) Ss 10, '21. -21.16 U)"~rroceerfin(is in 
I'-' soil' 1 »cy — lit lea ic if .» tv mimed as \ 
that of tJ,e '.rt’oiV'/it —Appcii jnm order of • 
tclc’i't --A Jtetl f-.r Ic'Vc nt Court — Practice . 

Iu an .11 oiv- r .<‘\ p, - -'I hr , und^r Act III of 
1907, after an .'r. J* ,n h.-a- ion, the Dis- 
trict J.idg\ :i r i ,t cr ditor ‘tuzed 
eerUin p.-nptrr.y ■ .'mi' of -be •n-olvcnt. Bub- j 
s quenuy mi _ .u r * j *■ m hi-,-.* by a per 'on j 

ii liming Mu b’-.p': y •> hi * own the Court i 

held an i-nquiry .*nd --dr it. j 

Held i’v • ■ ii r .>( relea-.*3 eau'.j nos be I 
lOiuried U S. 10 th^ Act v 'it wms passed by j 

the Judge m r . 1 ex^rc ;-; I the jn-i-d>ct.irin 1 

vested in him i y -5 22 r t id with B 2.5 of U 10 j 
Act, and a-. t i :^o;i ..Min :> 'v*'oi 2 ld lii* o»<!y by i 
leave -f ill' D'-'n- 1 Coj.-t. .r tA *.<e High 
Court 1 ; dc-r S 16 ( <». . 

Wher»* an oH :r - - cprilaM- r .’lv' by leave of ! 
fcboDi-hnet (Dnri r .-f H^h Court, the 

meraoi indum of should always be ac- 

comp kMierl v a 0 ^ ui f r luai*' 1 o appeal, Hiid 
it i.hcu'd iu clo r ! 1 .b * j ■■dgn Riiting to receive 
petitions * 0 •* » h*- p . 1 is not prp-ujfHd aH one 
whkh li. o‘ im ) t, Balli v. Nand Lai, 33 
Ind. (1m. IT 

TKiUOTT 1 •' WATjSTI, JJ. 

(20) Ss \i\ a, id si - Composition before ad- 
judication Vanc'ion of Court— Conditions 
neceisary foe the grant of sanction— Ad judi- 
catign-- Proof of claims— Assent of majority 
of creditors -Discretion cf Court . 

Under the )>nvincial InscJvenoy Act, com- 
position before adjudication is an impossibility 
in spite of the wording of Ss. 16 and 27, booause 


I*— Imperial Acts— {Continued), 

Act III of 1907 (Provl. Insolvency)— (Contd.), 

there is no provision tor proof of uebtfl until 
after adjudication. Even after adjudication, 
composition is impossible if Lho debts are not 
proved ; for 8. ‘27 (2) mikes tho iibiout of the 
majority in number and throe-fourths in v ilue 
of all tho oreditoru whose debts a:o proved a 
sine qua non . The assent i® not a mcL.j fnrina- 
1 1 1 y . 

. Where a composition does not. «•. our: for H 10 
creditors anything more anutr it than what 
they would got if the btnkciipi.iy edings 

had continued, and the romoositiou ms to 

have tho efleot of compounding \ fraud ..m! is 
likely to involve the credicors .u litigaf w.i., the 
Court will not sanctum the oompo^itiou. 

The Court has a di-cretion wbieh is icco^nn:- 
od iu 8. 27 (6) of tho Provincial Insolvency Act, 
and this discretion is exercised in thn inrer'Rts 
of commercial morality. Re application by 
Messrs Fleralng.-Shaw and Co to declare the 
Firm of Sadlram Janinadas, Insolvents, 9 8. 
L.R. 181 —32 Ind. Cas. 565. 
l’KATT, J.G. 

References:— (a) 4 8.L.U. 222; 13 Q,B.D. 
433 ; 19 Q.B.D. 33, R. 

(21) Ss, 16 (G) and 36 — Date of presentation 
of insolvency petition tn incompetent 
Court , if can be heated as d>Ue adjudi- 
cation — Date of prisentati ai to proper Court, 
whether date of adjudication. 

A 11 order of adjudication on ,*p insolvenny 
petition will not for the purpnr.es of H 36 of the 
Provincial Insolvency Act- relate lick to ilia 
date of presentation ol the petition to a Ocurt 
having no jurisdiction. 

Qucere : — Whether the dato of presentation to 
the C- urt having jurisdiction can itself bo troat- 
rd as rho date of adjudication? Moharned 
Maralkkar v. Tlie Official Receiver, Tinnc- 
velly, 36 Ind. Cas. 828=11017) M.W.N. 103 = 
5 L.W. 123. 

OLOKIKliO and SADAVilVA A IV \lt , JJ. 

(22) Ss. 16,36,43 — Insolvent an am icvltvnst 
- L°ase of occuvam // holding ot acted to be 
surrendered -House ordered lo be .>old— 
(haer illetjol. 

A person who was an agriculturist by occu- 
putu.n w is adjudicated an ir solvent. Shortly 
beti.ro his iu^olvenoy he had granted a lease of 
his occupancy holding?. Tho zemindar was the 
principal creditor. Tho District Judge eirli red 
the land to be surrendered to the Zrunmaar and 
the insolvent’s house to be sold: Held that 
the order passed by rtho Di*urn;fc Judgo could 
not bo supported bocause the oceup moy hoidiDg 
and tho house were property, lho transfer or 
attachment of whioh being forbidden by law 
oould not vest eithpr in iho Court or in tho 
receiver. Sagar Mai v. Girraj Singh, 14 a.L. 
J. 1031. 

Richards, c j. and Rafiq, j. 

(23) S. 18. Bee Nos. 3 and 18, supra , 

(24) B. 19. See No. 3. supra. 

(25) S. 20. See No. 30, infra. 
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l .—Imperial Acts— (Continued). 

Act HI of 1907 (Provl. Insolvency)— (Con/d,). 

(20) S. 22 — Receiver — Court’s functions — 
Remedy of purchaser in auction . 

8. 22 of the Provincial Insolvency Aot does 
not contemplate that a lengthy inquiry should 
be held in a complaint against the irregulari- 
ties of a sale hold by a Receiver in an insol- 
vency case .is if the matter was a rogular claim 
for specific performance. Under that section 
tho Court simply ratifies, reverses or modifies 
tbo executive acts of its officer and any order 
under that section does not preclude a pai.ty 
from pursuing his ordinary remedy by a suit 
for rp'.'ific performance against the Receiver. 
A.K.R.M S. Raman Chetty v. A.Y P. Firm, 

9 Bur. L T. 61 = 31 Ind. Cas. 881- 
OltMOND and TWOMEY, JJ, 

(27) S. 22— Application to the Court for 
directing the Receiver to execute a con- 
veyance — No previous application to tho 
Receive*— Order directing the Receiver to 
cxtcntc, without jurisdiction — “ Person 
aggrieved , ” meaning of. 

O. i: V having been adjudicated insolvent his 
property vested in the Official Receiver. V had 
on U- 5- 1908 executed in favour of his fathor, 
the respondent, a pro-note ar.d au agreement, 
the Infer providing that, in case the fnmer 
were not discharged within a year it should be 
dicoh'trged by a conveyance of certain property. 
On G- 10- 10 13 the respondent asked Lbc Court 
to'ordor the Receiver to execute the necessary 
conveyance alleging that he had already put 
in an application for r.ioh execution either by 
the Court or Receiver and that no orders had 
ban p:iP*’cd Cvreon. Ono of the creditors who 
held ; mortgtgo over the property opposed the 
petition, Tbe Receiver was not mado a party 
originally to the proceedings in the lower Court. 
L5iu the High Court remanded tho ease for tho 
Receiver to be made a party. Tbo Receiver 
ha 1 no objection to tixecnto tho conveyance and 
accordingly the Court directed the execution of 
the convey anco. 

Held, on appeal by the mortgagee-creditor, 
that the application of the 6th October 19 Id, 
having Iren founded on the failure of the 
respondent’s previous potition to the Court and 
not to tho Receiver, in whom the insolvent’s 
estate vested and who alone was com pet out to 
give the conveyance, I he order of tbe Court was 
wish nut jurisdiction, being unauthorized by 
8. 22 or any other provision of tho Provincial 
Insolvency Act. 

Ei/Vin supposing that tho application of the 
6th October had been founded on the omission 
of the Heeoivor to pass any order ou a petition 
to tho Roeoivor himsolf, tho order could not bo 
supported as having been made under S. 2*2 
of the Aot inasmuch as the respondent was 
neither a “ creditor ” as bis debt had been dis- 
charged whon his right to tho insolvent’s pro- 
perty matured under the agreement, nor a 
11 person aggrieved ” ns the receiver's failure or 
refusal to give the conveyance was in no way a 
binding adjudication on that right and affected 
neither it nor respondent’s remedy by suit. 
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Nor could tbe order of the Court be support- 
ed as having been made in tbo exercise of the 
general powers of superintendence of the 
Receiver, its officer, as such was not tbe nature 
of tho enquiry held by the lower Court in thiB 
case as appears from the fact that neither it nor 
the respondent originally made f be Receiver a 
party and though in thu inquiry after rrniand 
the Receiver did not apparently attempt to 
justify his conduct, the proceedings wero con- 
tinued on evidence adduced by tho creditor. 

A “person aggrieved” vnthin tho meaning 
of S. 22 of the Act is a man against whom a 
dccisiou has been pronounced which wrongfully 
deprived him of something or wrongfully affect- 
ed his ti,tle tc. something. Tho decision must 
fiavo b?en such a* to affect tho right claimed, 
not merely to impede the person concerned in 
bie assertion of it. Munjulurl Sivaramiah v. 
Singamahanti Bhujangarao Garu, 20 M.L. 
T, 486=11917) M.W.N, 75 = 6 L.W. 255. 

OTjDJ’ TELD and KRISHNAN, .JJ. 

(28) S. 22 — Scope — Receiver — Auction- 
purchaser. 

S. 22, Act III of 1907, does not require tho 
Court to hold any enquiry. The section doos 
not contemplate that a lengthy e^niiirv phould 
be held an if tho matter vv.i j a regular claim for 
specific performance. Under ih.it section the 
Court simply ratifies, rr verses or modifies tho 
executive acta of its officer; and any order under 
that, section does nor. preclude a party from 
pursuing his ordinary civil remedy Raman 
Chetty y. A.Y.P. Firm, 91 Tnd, Cas. 684. 
OKMOKD and TWOMKY, JJ. 

(29) 8. 22. Bee No. 19 , supra. 

{30J Ss. 'll. 20— Sale by Official Receiver- 
Terms of sale proclamation modified just before 
sale — Irregularity — Piejudice to creditors — 
Power io sft aside sale — Court when will 
interfeic with Receiver’s discretion — Meaning 
of “ person agontvtd.'’ Thiruvenkatachariar 
v. Thangayi Animal, l r i M.L.T. -192 = 29 Ind. 
Cas. 294 = 29 M.L.J. 755 = 99 M. 479. Bee 
Final Pan, 1915, Col. 88. 

(31) Ss 22, 23 — Cir. Pro Code (Act V of 
1908), S. 11 — Evidence Act, S. 41— Claim 
to property attached by Receiver 9 in Insol- 
vency — Adjudication by Insolvency Court — 
Subsequent Civil suit for same telief . bar of. 

A person who r a stranger to a bankruptcy 
proceeding, and whose property h:m been ^ized 
by the Receiver in tho bankruptcy miy cither 
apply under 8. 22 of the Provincial Insolvency 
Aot to the Insolvency Court, or bring a suit in 
a Civil Court for a return of the property. A 
suit for mero declaration of title to the property 
is not maintainable as no declaration can bo 
granted against a creditor who never el.iimed 
any title or interest or against tbe dtfbtor who 
by becoming insolvent had lost all he ever had, 
or against the Reoeivcr. 8 

If the olaimant proooefds by an application 
under S. 22, the adjudication of the Insolvency 



47 


THE CURRENT INDEX, 1916. 


48 


I.— imperial Acts— {Continued). 

Act HI of 1907 (Provl. Insolvency)— (Contd.). 

Court would bar a subsequent suit in the 
Civil Court for the samo relief because— (1) the 
adjudication amounts to conclusive proof as to 
the title in respeotof the speoifio things claimed 
;jy the applicant, not merely against him, but 
absolutely within the meaning nf 8. 41 of the 
Evidence Act ; (2) the application heard and 
disposed of by the Insolvency Court is a suit 
within the meaning of 8. 11 of the Civ. Pro. 
Code so that the adjudication would operate as 
res judicata, under that section (a), and (3) upon 
geueral principles of law apart from 8. 11 of the 
Oiv. Pro. Code, a litigant who has voluntarily 
elected to submit to the decision of one out of 
two alternative Courts which are open to him 
oannot turn round aftor an adverse decision, 
and litigate the same matter in another Court 
(6). Pitaram Y. Jujhar Singh, 33 Ind. Cas. 
798. 

PlGGOTT and WALSH, JJ. 

References :— {a) 91 P.R. 1912 = 141 P.L.R. 
1912 = 92 P.W.R. 1912 = 14 Ind. Cas. 751; 22 M. 
256, R. ( b ) 6 A. 269 <P.C.) = ll I. A. 37 = 4 Bar. 
P.C.J. 489 ; 11 Ch. D. 625 = 38 L.J. B.K. 120 
= 40 L.T. 825 = *7 W.R. 898 fEogj; 14 Ch. D. 
265 = 43 L.T. 2 = 28 W.R. 876. Appl. 

(32) 8. 23. See Nos, 19 and 31, supra. 

(33) 8. 27— Insolvency proceeding , scheme of 
arrangement proposed by insolvent in— District 
Judge , duty of. under Insolvency Act— Creditors, 
approval of scheme by— Scheme proposed by 
insolvent when rejected. 8hafiq-uz zaman 
(Ghaudhari) v. Deputy Commissioner, Bara- 
bankl, 18 0 0. 125 = 30 Ind. Cas. 694. See 
Pinal Part, 1915, Col. 89. 

(34) 8. 27. Bee No. 20, supra . 

(35) Ss. 27, 42 (1)— Adjudication order , 
annulling of— Applicant, what to prove. 

B. 42 of the Provincial Insolvency Act is 
moulded on S. 35 of Statute 45 and 46 Viot., 
Chap. 62. 

An order for annulment of adjudication can 
be made only upon proof of the existence of one 
or more of the circumstances specified in sub- 
B. (1) of the 8. 42 of the Provincial Insolvency 

Aot. 

It is obligatory upon an applicant under 8. 42 
of the said Act to establish the existence of one 
or moru of the oiroumstanoes mentioned 
therein. 

Under 8. 27 of the Provincial Insolvency Aot, 
oonsent of all the creditors is not by itself 
neoessarily sufficient to justify an order of 
annulment. 

Quart Whether, if one or more of the oir- 
onmstanoes mentioned in sub-8. (1) of 8. 42 
were proved to exist, the Court could, under 
the Indian Law, as under the English law 
(where the phraseology is slightly different), 
refuse to make an order of annulment. Motllal 
Badhaktaeo v. Ganpaftram, 23 C.L.J. 220— 
84 Iod. Cae. 792. 

r MOOKERJEE and NEWBOUuD, JJ. 

(86) 8s. 31, 34 — Slewed creditor— Code of 
Civil Procedure (1908), 0. 68, cl, (2 )— Rateable 
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distribution of assets. Paraotam Dai Y. 
E. Y. David, 13 A.L.J. 893 = 30 Ind. Oa B . 779. 
See Final Part. 1915, Ool. 90. 

(37) 8 . 34 — Provident- Fund money— Remit* 
tance by money order — Post Office, agent— 
Attachment by dtcree-holder while monty in 
custody oi Post Office— No order of adjudi- 
cation — Money not capable of being kept ift 
Court . 

P wa B a Railway employee to whom certain 
money was payable on Railway Provident Fund 
Account. It was payable at Bareilly. Hil 
service had terminated ; he requested the au- 
thorities to send him the money to Simla, and 
it was remitted to him by postal money order. 
While it was still in the custody of the Post 
Office, it was attached by the respondent who 
bold a decree against P. P had applied at 
Simla to be adjudicated an insolvent but no 
order of adjudication was passed : 

Held that the Post Offioe was aoting as the 
agent of P and the attachment was good, and 
that the money oould not be retained in Court 
as no order of adjudication has been passed. 
H.W. Parmer v. Cawasjee, 14 A.L.J. 236 = 38 
Ind. Cas, 723. 

TUDBALL, J. 

(38) 8. 34. See No. 36, supra . 

(39) 8, 34 (3)— Insolvent's property purchased 
from bona fide purchaser — Validity of 
second purchase— Notice. 

Where a purchase of an insolvent’s property 
in an execution sale has been for valuable 
consideration without notice, the purchaser 
from such a purchaser even with'notioe of insol- 
vency acquires the right of hiB vendor and gets 
good title under 8. 34 (3) against the Receiver. 
Mudhu Sudan Pal v. Parbatl 8undavl Dasyaj 
35 Ind. Cas. 643. 

OHATTERJEE and NfiWBOULD, JJ. 

(40) Sa. 34, 35, 54 — Insolvency — Sale after 
adjudication — Receiver not a party — Applica- 
tion to sot aside the sale — Bona fide purchaser, 
rights of. See CIV. PRO. CODE (1909), No. 107, 
19 M.L.T. 357. 

(41) 8. 35. Bee No. 40, supra • 

(42) 8, 3 G— Mortgage by insolvent within two 
years of his adjudication— Burden of prov- 
ing good faith and consideration— Question 
of onus not important where all the evid- 
ence is before the Court— Mortgage invalid 
under S> 59, Transfer of Property Act , if 
operates as a charge under 8 . 100 of that 
Act. 

Under 8. 36 of the Provinoial Insolvency 
Aot, the onus of proving that a mortgage exe- 
cuted by an insolvent within two years of hia 
being adjudged as suoh was made io good faith 
and for valuable oonsideration and was therefore 
binding on the Reoeiver is on the mortgagee(a). 

Where all the evidenoe is before the Court, 
the question of burden of proof ia not of great 
importance. 
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An instrument wbioh is invalid under S. 69, 
Transfer of Property Aot, as a mortgage, oannot 
operate to create a charge under S. 100, Trans- 
fer of Property Act (6). 

Where a mortgage dooument is attested by 
only one witness, the question whetbor it is 
invalid as a mortgage is not one which it is 
necessary for the Court to consider in deciding 
whether the transfer is void under S. 36 of the 
Provincial Insolvency Act. Anantarama 
Alyar y. Yussufji Oomer Sahib, 31 M.L. J. 133 
-|19l6) a M.W.N. 5436 = 36 Iud. Cas. 303. 
BADAS1VA A1YAR and MOORE, JJ. 

Referencis : — (a) 19 C.W.N. 866 ; C.M.A. 5209 
of 1914, R. (6) 31 M. 337, F.\ 33 0. 985, 2?,; 17 
M.L.J. 39, Diss, 

(43) S, 3 0— Transfer of property by insolvent 
— Validity of— Burden of proof — Of good 
faith . 

S. 36 of the Provincial Insolvency Act is wider 
in its scope than 8. 63 of the Transfer of 
Property Act. Uuder the lormcr Act intent to 
defeat or delay a creditor is not necessary. All 
that is required is that the transfer must bo 
made within two years of the adjudication of 
the insolveuoy of the debtor. 

In order to determine the validity of the 
transfer by a debtor of all his property in lieu 
of a debt it is a matter lor consideration whe- 
ther a real transfer was intended by the trans- 
feror or it was merely fictitious, and whether it 
was made in good faith, the onus of proving 
good faith being upon the transferee. Muham- 
mad Hablb-uklah v. Mushtaq Husain, 14 A. 
L J. 1183. 

Walsh and Bundar Lal, jj. 

(44) S. 36, application under — Fraudulent 
transfer by insolvent — Proper person to 
opply—Prcccduie. 

Where an appliohtion under S. 36 of the Pro- 
vincial Insolvency Act (HI of 1907) has been 
made before a District Court by a creditor, on 
the allegation that the insolvent had within 
two years of the insolvency order, made a frau- 
dulent transfer of his property, such applica- 
tion being subsequently supported by the re- 
port of the Receiver, h is not competent for tbe 
Court to send the case down to a Muusif for an 
enquiry ; the only proper course open to the 
Court is to issue notice upon the transferees to 
show cause why the transfer should not be 
annulled under 8 36 of the Provincial Insol- 
vency Aot (1)1 of 1907). Upendra Mohan 8aha 
Ght dhary y. Brfndaban Behari Saha Pro- 
manlk, 33 Ind. Gas. 188. 

Chatterjee and Beachcroft, jj. 

(46) B. 86. Bee Nos. 3, 18, 91 and 99, supra . 

(46) 8s, 36| 37— Mortgage for substantial 
consideration—' Bona fides '—Test — Preference 
—Motive of the debtor — Determining factor — 
Pressure by creditor— Effect, F F. Campbell ft 
Go., Ltd. v. Mlthomal Dwarkadas, 9 S.L.R. 
66-31 Ind. O&s. 60. See Final Part, 1916, 
Col. 99. 
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(47) Ss, 36, 44— Mortgage by insolvent with- 
in 2 years of instliency— Pftil'iOn to set 
aside— Report by Official Receiver— Inquiry 
not by Court— No power to deli gate func- 
tions to Official Receiver, 

The Provincial Insolvency Act, B. 44 (4) pro- 
vides for a presumption in favour of tbe correct- 
ness of any statement in the Official Receiver’s 
report. But that dees not empower the Court 
to leave the duLy of judioial inquiry, as a pre- 
liminary to ascertain under B. 5:6, to the 
Official Receiver, or to act in the prrceedings 
under that section on evidence which it baB not 
itself taken. The Official Receiver should be 
made a party to such proceedings Blmfl 
Rowth/sr v. Kumar appa Cheltl, (1916) 9 M. 
W.N. ,182 = 35 Ind. Cas. 875. 

Oldfield and badabiva ayyar, jj. 

Reference (a) 36 A. 619, F, 

(47-a) 8s. 36 and 44 —Procetdinqs to set 
aside a lie nation ty insrhent — Rfccrd of 
statements made b(fcre Official Receiver— 
Admissibility tf such statements m proceed- 
ings before Court— Consent of parlies — 
Onus of proof. 

In proceedings under 8. 36 of the Act the 
Court is bound to take evidence and cannot 
rely on statements made before the Official 
Reoeivcr(a). 

In such cases the Court oannot treat a tbe said 
statements either as affidavits of the persons 
making them or as evidence cn commission 
taken by tbe Receiver. Where the siaUments 
were not treated as affidavits m the lower Court 
and were not shown to bavo been properly sworn 
to or to have been admissible ss affidavits in the 
enquiry before the lower Court they cannot be 
refused as affidavits in the Appebate Court. 
And they cannot be treated as evidence taken 
on commi6BioD, because to enable a Commis- 
sioner to take evidence there must be the prior 
istue of a writ of commission to him by the 
Judge. 

Mere omission to object to tbe inadmissibility 
of irrevelent evidenoe cannot cure the defeot, if 
there was no deliberate consent to waive the 
objection. 

In proceedings under S. 36 the burden of 
proving that a dooument executed by au insol- 
vent was executed in fraud of creditors lay on 
the party asserting it (6). Chinna Meera 
Rowthe v. G. Kumarachakravarthy Ayyan- 
gar, 36 Ind. Cas. 906. 

Oldfield and Krishnan. jj. 

References (a) 96 Ind. Cas- 39 — 36 A. 649 
-19 A.L.J. 889, R. (6) 19 A. 76-93 I A. 106 
-7 Bar. P.O.J. 73 = 9 Ind. Deo: (N.B.) 61, F. 

(47*6) 8s. 36 and 4 6— Adverse order against 
creditor— Right of creditor to apppal against 
order. 

Where an order is passed against the interests 
of a creditor under B, 36 of the Act the latter is 
entitled to prefer an appeal against the said 


4 
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order. Kumarappa Ghettlar v. Murugappa 
Chettlar, 36 I mi. Ca-?- 771. 

OLDFIELD and KlUbUNAN, JJ. 

(18) 6'. 37 —Moittiagc to creditor, challenged 
os preference - Preference to bt: shown inten- 
tionally fr maulent — Pressure — Previous 
underbid idinq. 

1 n urdcr t-i d.uenn’ut* whether an insolvent, | 
n the date of trail' ic! i ni sought c.. be annul- 1 
led under S. 37 of ibe Insolvency Act, wan i 
unable to p.*y fnun bn owi. inciiev bis debts ns ! 
they fell due, money locked up which may be j 
av-iibY,* :M i inter period for the p *\ ment of I 
debts cirjim! te cn-i-ntcred, 13aL fusm this it j 
docs n., foib’v ih.it .11 unliquidated asset.*’ of : 
the d*. btL r must fur chat purpose be excluded | 
from con '1 deration hi'. i 

A preference to a creditor, to como within tho ' 
prohibition of 8. -.<7, must bo shown to have : 
brrn iriudo) nl, with reference to the state of j 
mind uf the r P bter ({>). 

A prefer -tico given under pressure is no ground ; 
for annulment under S. 37. Such pressure j 
need not bo th^ar o! criminal proceedings. 
Threat of Civil bum would equ illy take away j 
from its spontaneous character. I 

A previous oral agreement to mortgage eufii- | 
cient properly would take a mortgage given later > 
ou out of the operation of S. 37. Nripendra t 
Nath Saha v. Aalmtosh Ghosh, 20 C.W.N. 420 
= 43 C. 040 = 33 lud. Cas. 518. 

FIOI/WWOOD and NHWBOULD, JJ. 1 

Rifei'-H 'i", ■ --(n‘- (1803) .3 Ch. 05 at p. 101, 1 
U. [b) ,ld8Li; A.0. 410 at p. 1*21, Jl. 

(40j S. 37— Lease by insolvent of occupancy 
holding— Validity of. Deeraj y. Sagar Mai. 
13A.L.J. lOCl =39 A. 37 = 31 Ind. CaB 71G. 1 
See Final Fart, 1015, Col. S2. 

(50) S. 37. See No. 16, supra. 

(51) S 42- -Insolvency— Absence of available 1 

assets no quni'id either for refusing or ■ 
annulling adjudication— Appeal. ; 

Held, (hat ab dice of avail kble assets is no 
ground r. i « 1; - r for rofu.-ing an order for adjudi- ■ 
cation of m m oivent rr for annulling the 1 
adjudicit.cn cnee midc. Shera v. Ganga 
Ram, 171 V W.lt. 191G, 

Scott Smith, ,j. 

(52) S 4 2 (1) S-:c No, 35, supra. 

(53) S. 1 I — Irrerjuhr proceedings under this 
secnm liable to te set aside on appeal. 

Proceeding* under S 13 of Act III of 1907 are 
in the nalur- of cmuin il proceedings, and it is 
necessary ihu there should be a charge, a find- 
ing and i c in victim. .a.- a foundation for tho 
sentenoo, and cveiything should bo strictly and 
accurately pursued ; and if, in one of these 
particulars, a substantial defect, should appear, 
it would ho a go^d ground for reversing the 
proceedings. Nawab v. Topan Ram, 62 
P.W.R. 19 iG= 1 10 1\R. 1916 = 145 P.L R. 1916 
= 35 Ind Cas. 49'- =17 Cr. L.J. 318. 

RATTIGAtf, ,1. 

References : — 17 O. 209 ; 27 13. 394 ; 27 Ind. 
Gas. 199 ; 30 ind. Gas. 839, F. 
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(54) S. 43 —lns r lven r y Court— Jurisdiction to 
take action against debtor for acts of bad 
faith before order of discharge. 

/Jr/d, that a Gourt is not bound to defer 
taking action and awarding punishment, where 
necessary, in respect ol acts and omissions 
mentioned in S 43 of Ant TIT of U'07, until the 
insolvrt ripphcs for an order t<! discharge. 
Ram Bebari Lai y. Jagan Nath, 19 O.C. 89. 
STUAUT, J.c. 

(55) S. 43. piece edit, as under -- Order of 
adjudication, it cancelled — Decision of 
Subohiiaatc Jungs on the Small Cause side 
—Appeal — II evisiO’i — Proc.duic — Civ. 
Pro. Code i V rf jW). S. ll.Y 

The mere fact that proceed 1 ugh under S. 43 
of the Provincial Insolvency Act are contempla- 
ted, does not, annul an order of adjudication 
once passed on an insolvent. 

(Jurere .’—Whether a Jud&o rilling in the 
Small Came Court can divr -t bimsJf ->[ his 
powers as a Judge of that Oour r :*nd imme- 
diately proceed to dispose r.f n«j or.-l npphe-a! ion 
made to him ie :v. n h* 1 * powers under S. 1G, 
cl. 2 (5) of tho Provincial Insolvency Act. 

Whcro a Subordinate Judge rx •v’-ing his 
jurisdiction as a Jud:- -_f iha Court uiSruill 
Causes, dccid'i n -h* quc-di-m wh idler a 
judgment-dobior cm be arrested m * iDmn of 
a decree, tho correct mss of such a a n-inu can 
be assailed only in a O-urt to which the Small 
Cause Court is subordinate and that Crtirl is 
the High Court. Sceh&iyengar y. Yenkata- 
chelam Chettiar, 3! ind. Oas. 15 = 5 LAV, 220. 
SrcsilAGIKl I\KK, J. 

(50) S. 43. Sco No 22, supra. 

(57) Ss. 43. sub-S. (2). 4 6, mb-fis. (*P and (3) 
— Appeal— Receiver - if c n uthor ■ 

isr receiver to asm rtain fads and rawt 

Under sub S. (2; ( f S. in r t ibe lhoviucial 
Insolvency Act, an ap »,il lws .'gjiiuet an ordor 
under c ub-S. (2) -f R, 43 for miprisonm mt of 
the insolvent bin. n-J nn-'i an lutorlceu! ory 
order rallm :i u» T the insolvent to A huw cause 
why an order shon! i :mi. Lc mi agair.pt him 
under ■ ub-S. (3) i.f S 13. 

Qunic : — Whether , h # i High (VjuiI enn give 
leave to appe d agauoa such ordc*r unth r sub- 
8. (3) of S. IC? 

'The receiver ia an ofTiccr of tin Court and 
when h** lias g.:od grrumis to believe that an 
enquiry should be m.v*..- into tho conduct of tho 
insolvent, the Court can auth^riso him to 
ascertain the facts and to reprut them to it, 
with a view to tho adoption of such steps as 
may b 1 deemed nc-iei sary in the interests of 
justice. Monmohan Roy y. Hcraanta Kumar 
Mookcrjee, 23 C.L.J. 553 = 34 Ind. Cam. 777. 
MOOJiElUKJC and RlCIIAllDSON, JJ. 

<58) S. 44 —Report of Official Receiver — 
Admissibility as evidence. 

The report of the Offioial Receiver is made 
evidenoo by the Aot only for the purpose of 
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8. 44, and not under any other '.col, ion. Ghlnna | 
Meera Rowther v. 0. Kumarachakavarthy 
Alyangar, 36 Ind. C ia. 906. 

OLDFIELD and KltlSHNAN, JJ. 

(58-a) 8. 44. See Nos. 47 and 47-a, supra . j 

(59) Ss. 44, 46, 47 -—Previous order rcfusbiq ; 
disc hart] e — No power fa *ct it a*ide — Court : 
— Jurisdiction to s t aside uuler - Statu - , 
tor y power, 

Under f.hj IVovinoial hi solvency Act, an ' 
Insolvency Court h i . no p nvor to sot a -due or j 
vary a urovious oidor icuiing ,. discharge f.i). ; 

No * 'ourt hat’ powjL m ■* side «•« ■ Tiler , 
which iiis hew* p ■ >\, r!y >-■* -■! : inla-ii i> •* von 
hy Statute (5). Re application by H«-.*iry \ 
Robert Smith fo.‘ Insolvency, 9 8.1. K. 134— I 
32 Ind. (>.□ 575. ; 

I’ll ATT, J.C. 1 

Reformers: — ! 15. 489; 23 B. 471, B . i 
(5) (1891) L Q.P.. 450, B. 

(60) S. 46— Punjab Law AH IV of IV72— . 
S 14 of Act 111 of 19 II —Sale of out&iand- \ 
inys by In -o' ecu t Estate-, Com t — Gnneclla- < 
tvn i f sale -Appc-l to DisiCrt Court— t 
Effect of Official li ‘cnivc/'s Jl<st report that , 
sale was a fair one. 

Held, tli it all or "-rs ‘liter t :o com- , 

meucemeni ol Ac: Ilf of '“07 m the If^clveuev ! 
proceedings arc gov n^': *.y ; b.s A*. I <» fir ia 1 
the right of appeal or revision n cm ■••mod 
although tho aiijiid'c ilio*: ha.» uco. in. : ■ v*.-rc 
it came into hires (a). 

Held, also, Ib.-.t it i- 1 n.i : u» to ron on the 
subsequ* nt aw riion '.film Oln-i.l liver 
that unfair maar.s v.erj m-cd sn .i.'ctiom.'g the ; 
outsfcandiugs of the insolvent, win re he his 
firstrcportedth.it every p» ilium h « ", hen 
taken lo ensum i Icr -> 1 Cluioi L&l v. 
Behari Lai, l\ i\\V It. 1 hU5=.-. Ind.*’ -. 995. 
Rat mi uj, .i 

Referen ces tat 'l C.R. -v!'- I’.W.R 1910; 
12 P.R. — 194 t> W.R. :“h), L>. 

(61) 5. 4G---,L/f/? i, jy«i ; '/.so,., meaning of. ; 

A person H a “ r i' .n «■ -• i.-v.W by , ; o»der j 

mado under 6 30 litre <vci ns Ihe > < ■ ! ! o ^ s *' p; 
oases, viz.. (1) when. n ■ . , a pa-fv to .»n "idi r, or 
even if be is not, »\i: .m c* is bound by ira older 
and the iwlcr afivcls to- i -> i i. t his per- ; 

son or his property, mjr.i-'ou-Jy u.d j 

(2) where he is a parly m .in i rr’oi and has 1 
suffered a 41 legal grievance ” choieby, inasmuch i 
as something w,i.. wrong:/ rc-uerd which he ! 
waff entitled ro (l^m.iuu or join, 'thing was ! 
wrongly granted S.o uriu r *>i« winch >io was j 
entitled to object to tho-igh ho w.i.a nos be * oil- . 
oially inforcsted >n \ tic fmuU. On the other | 
hand, a person who r-: ».»'■. i parly to an order j 
and is not bound by it at all and whrm the , 
order docs not touch, even ? bough it may j 
indirectly affect him or disappoint him of a | 
benofit which ho nnght have received if the | 
order had been different and a perron who , 
though a party has t uffered no griovanee there* j 
by, legal or benefioial, aro not persons aggrieved 
by the order (a). • 


Per Oldfield , */.— Tbo Official Hec iver from 
the moment at which Die insolvency o-tato 
vests in him, rspreseuis the body ol creditors 
and ought to protect th, if in ton ^ * •- Tf in the 
exercise of his disccetio i bn thinks if. unneces- 
sary to appear to do 1 o. bm fi :d i fth it a n.irti- 
ouUr creditor thinks m iboeir i;<v c.oPS'-itrv, 
the proper pra:lic- i-i «"r lo obt-nn 

indcmuiby from . neb c/e.ilor and i i c»riy r>n 
the contest, •-« ■Vt.n!,;' hi" *■ » 1 ^ 1,1 nim 
ip case of failuru. H j • hould ro'. restrict 
himself to ropor 4 ! -k I.m rl.c an i l aving 

ii, to dcii with r-u-nt .sen i!-c < wdenco 
relevant to il, r.i:, . hm*«h, n ■, r-i>litor 
who mi'C’h* .di.iocv r, i ■ J,-?,'' i,. Kama- 

p^ppa Chettia-’ v. Uu. u^apna Chutliar, 36 
Lid. (las 1 71. 

Oldfield p...d kuisiinan, .j.j. 

RrUrnicts : — (m () k v.)' i > 458 = 49 

LJ.Bk. 4 1 » 1 4 Ti/l W.R. 715; 

i lbS7i 19Q.H D. 17 1 -56 L.J.f i ’L 117 -56 L. 
T. 97 o= K5 W.R nf,0 1 M ■«■ i 2.”.; :.“76) 2 
Ch D. 797 --45 r j. * 5 ) . 1/1’ 705; 

(IS76) 2 rii. D. .L't i.J Hk. .05 = 34 
bT. 7 0 1 - - 4 vV tt 9‘Jt, 77, ‘.f-91) 6.1 L.J. 
Q.U. 570 = 70 L T. 7‘-j6-i0 IT. v. 0 -- ! 2 W.R. 
496 1 Man nr* 169 ; (^“7, > i ;’h. 1>. -6 = 40 

L.T 297=77 W.R. 101. i7 ; -.0 li ■<. i':u 683 = 
IS C L J. :!59- -I* f .W.N 366; “9 Ind. Cas. 
294 1 7 M.i • T. *:• i - 2'J M.L.J. 755 --39 M. 

479. D. 

(01 >S 46. Sco Ni'-. II, lb, r. bo nd 59, 
mpra 

\\ 1:1 J I ). P v No. 4, 

(63; p J 6 (M, ('* . — 7 ‘ef:t'u>' o* zr solvency — 

S i i •' c . niiioii ivj.iyio-i ‘n nath wiiton — 

t'ciinr":/,, irii.ihu i nil then bt > > indicated 
unon-t ,‘t - Lihiittvwu A\.t t 1903 8. 5, 

/r/< »//•• ii.'li'abl neu&'iu :a) Insolvency 
Aa - !A*L' \ Cl Com t t< r : ur, 5 a iziiof- 
ij cii'N proit'ti 'i,qs - - J-'m ju‘i Gaumment 
Xoni'ah>n. No . 8'), d-./Mi i^r/z Nomuber 
lOO'i — Pov'f r of llivtsioib ho the Chief 
Court. 

WIj i .* per on. j . 1 r . j *. \ ;;. 4 t tl r F’nnrt 
to be i ».ido :*.n ip -oil' i ffc^t <■' mp 't-iiiou 
vnh M 11 crrdPor. i». .'uli d< -ci . a ‘ n c cl alibis 
liiitiiii ics, be cm no!'<Rf.rr ••.pasiltd .as an 
iiiioJv- lit ; nm.'-jtji > I - . * I. m? 6y i .y pro- 
ofed i. t’ 3 •!' 1 m * 1*. .a d'Ofp'ii b . ;!:• 1 r □ r l . 

S 5, Tj'iiii 1 ‘ :oi« A-t ’I'.K.Si, l-’j bn applied 
to nni’i thi l'ruvinutl li-roivoncy 

Act - a). 

Held , tbu*, in,.*c- ■ 1 e lhjpj >b Ci'wcinment 
No 1 'fi . m-' icn N'- dued 1 November 

1908, m.idc u»'H*-r S. ; 3 t6» . l’nnjib Courts Aot, 
1884, the Divisional ('ourr. is deem? d lo bo the 
District Co’irt o r ! J n:.cipal .ptvil Court of 
original juris, die: ion tor the purposes of any 
proceedings unde r ihu L J 'i vii.onl li ^ dvenoy 
Act. 9 

Held, further that, if necessary, tho Chief 
Court has power to revise the order of the Court 
of first instance, even though the appeal to the 
lower appellato Court from that order bo barred 
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1 .— Imperial A eta — ( Continued ) . 

lot 111 of 19Q7.(Provl. Insolvency)— (UiJ.). 

by time. Ram Kishen v. HuBsammat Umrao 
Blbl, 80 P.W.R. 1916 0 33 lnd. Cas. 730. 
CHEVIS, J. 

References : — («) 34 A. 496 (F.B.) = 16 lnd. 
Oae. 149 = 10 A.L J. 3, F,\ 30 lud. Gas. 703 = 
18 M.L.T. it 00, Diss. 

(64) 8. 46 (9) (3). See No. 57, supra . 

(65) — S. 46 (3 )- Appeal filed after time — 
Applicability of Ss. 6 and 12 (3) of the Limita- 
tion Act [ 1908) — Court 1 s power to excuse the 
delay — Agreement by insolvent to tmasfer pro - 
perty to creditor in discharge of his debt — 
Application to direct the Official Receiver to 
execute the document on behalf of the insolvent 
—Receivtr not made patty — Material irregu- 
larity — Appeal treated as revision— S. 15, 
Charter Act . Mangulurl Sivaramayya Y. 
Blnguraahanti Bhuj&nga Rao, 18 M L.T. 200 
-30 lnd. Oaa. 703 = 39 M. 593. Bee Final 
Part, 1916, Col. 94 

(66) S. 46 (3). See No. 19, supra . 

(67) 8. 47 —Applicability cf Sch. II, Civ. 
Pro. Code U90H), to proceedings under the | 
Insolvency Act— Power to refer insolvency 
proceedings to arbitrators. 

Notwithstanding 8. 47, Act III of 1907, the 
provisions of Sch. II of the Civ. Pro. Code 
(1908) are inapplicable to proceedings undor 
Aot III of 1907. These proceedings require the 
ezeroiso of judicial discretion, and it would be 
acting contrary to the whole spirit of the Act 
for a Court, which has special jurisdiction 
thereunder, to delegate its powers and duties 
to an arbitrator. Ladhu Singh v. Bhag Singh, 
50P.R. 1916=135 P.W.R. 1916 = 161 P.L.R. 
1916 = 34 lnd. Cas. 549. 

RATTIGAN, J. 

Reference: SS F-R. 1887, R. 

(68j 8. 47. Bee Noa. 2, 6, 10 and 59, supra. 

(69) 8. 51. See No. 2, supra. 

(70) 8. 51. 8eo No. 40, supra, 

Act Y of 1908. 

Bee CIV. PRO. CODE, 1908. 

Aot IX of 19C8. 

Bee LIMITATION ACT, 1908. 

Act XVI 6f 1908. 

See Registration act. 

Act 111 of 1909 (Presidency Tovni Insol- 
vency). 

(1) .Infants if may be adjadioated insolvents 
under. See INFANTS, No 1, 20 C.W.N. 1065. 

(2) Ss. 7, 36 (6) and 90— Property purchased 
benami for the Insolvent— Propet ty situate 
outside the 'Ordinary Original Jurisdiction 
of the High Coi.Yt— Power of the Insolvency 
Court to adjudicate— Bankruptcy Act of 
1883, tfs. 27 (1) and 102— Bankruptcy Act , 
1869, S. 72 —Letters Patent , 8s. 12 and 18. 

The Insolvency Court in Madras has jurisdic- 
tion under the Presidency Towns Insolvency 
Aot III of 1909 to adjudicate upon olaims of 


I.— Imperial Acta— [Continued), 

Act III of 1909 (Presidency Towns Insolvency) 

— ( Continued ), 

third parties relating to immoveable properties 
situated outside the limits of the Ordinary 
Original Jurisdiction of the High Court. 

8. 36, cl. (5) of the Act which provides a 
summary procedure in oases where there is no 
dispute does not ozolude the wide jurisdiction 
conferred on the Court by 8. 7 to deal withoaseB 
of disputed title under the ordinary prooedure, 
though that jurisdiction is of a discretionary 
character, and it is seldom that the lusolvenoy 
Court would deem it ozpedient to try difficult 
questions of title itself instead of referring the 
Official Assignee to an ordinary civil Buit. 

8. 18 of the Letters Patent is not controlled 
by 8. 12. 

The ordor passed in the Insolvency jurisdiction 
of the High Court dismissing, on tbo ground of 
want of jurisdiction, the application (or gArni- 
shee summons taken out by the Official Assignee 
against the wifo of the Insolvent on (be allega- 
tion, that tbe purchase m her name of oertAin 
immoveable properties situato outside the 
ordinary original jurisdiction of tho High Court 
I 3 or 4 years before tho petition in insolvency 
was filed, was merely benami for the int-oivoni 
himself, was reversed. Official Assignee of 
Madras v. Yedavalli Animal, 20 M.L.T. 311 
-4 L.W. 425 = 36 led. Cas. 524. 

AI3DUR Rahim, o.c.j. and Seshagiri 
Iyer, j. 

(3) 8 . 8 (2) (6). See No. 6, infra. 

(4) Ss. 8(2) and 39 (2) (a). <5), <c), {d).[f) t and 

(j)— Insolvent who has acted dishonestly is not 
entitled to a protecticnorder— Appeal lies against 
a protection order Mahomed Hajl Essack Y. 
Qhaikh Abdul Rahman, 17 Bom. L.R. 989 = 
40 B. 461 = 31 lnd. Cas. 507. 8 i 0 Final Part, 

1915, Ool. 96. 

(5) Ss. 12 (1) (a). 13, 8 (2) (5), 86 -Sch. II, 
Ss. 26. 26, 27 — Creditor, if includes his 
benamidar— Official Assignee , if may ex- 
amine petitioning creditor's claim and 
remove his name — Benamidar. onus cf proof 
of advances on own behalf — 41 Person 
aggrieved"— Admission by attorney if binds 
client. 

It is open to tbe Official Assignee after the 
insolvency to examine tho olaim of tie petition- 
ing creditor and if be finds that in fact thers 
is no debt due to tho petitioning oreditor, he 
must strike out the name of such oroditor from 
the list. 

A benamidar is not entitled to claim aB a 
oreditor in the insolvency. The persons who 
really advanoed tbe moneys should come for- 
ward and prove their olaims before the Court. 

Mookerjee , /.—The term " creditor ” in the 
PreBidenoy Towns Insolvency Aot does not 
inolude the benamidar of oreditor. 

Any person who makes an application to a 
Court for a decision or any person who iB 
brought before the Court to submit a decision 
is, if tbo decision goes against him, thereby a 
person aggrieved by that decision, within the 
meaning of that ezpression in 8. 86 of the Aot. 
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Imperial Acts’- (Continued), 

lot III of 1909 (Preildenoy Towns Insolvency) 
—(Continued), 

An admission by an attorney, unless satis* 
faotorily explained away, furnishes oogent 
evidence against the olient. Ketokey Ghuran 
Banerjee v. Sreemotty Sarat Kumarl Dabeo, 
20 0.W.N 995. 

8ANDERSON, O. J„ WOODROFFB and 
MOOIvERJEE, JJ. 

(6) S. 13. See No. 5, supra. 

(7) 8 . 17— Presidency Small Cause Courts 
Act , S. 69 — Ptop'r mode of making refer- 
ence to High Court — Judgment-debtor , 
adjudicated insolvent in High Court subse- 
quent to decree of Presidency Small Cause 
Court— Application for execution by arrest 
in the Presidency Small Cause Court — 
Leave of the High Court , necessaiy — 
Security bond , validity of. 

Where, under S. 69 of tbo Presidency Small 
Cause Court Act, tbo Judges of that Court make 
a reforenco to the High Court, such reference 
should clearly state the points cn which there 
is a difference of opinion among the Judges. A 
reference which practically is of wholo case to 
the High Court, saying that the Judges of the 
Presidency Small Cause Court are not agreed 
on the question whether u under the oiroum- 
stanoes of the case, the bond should be enforaed 
against the surety, the defendant " is not 
proper. 

In this caso a decree was passed by the 
Presidency Small Causo Court against a person 
who was afterwards adjudicated an insolvent by 
the High Court, in tho exercise of its insolvency 
jurisdiction* Held[ i) that the Presidency Small 
Causo Court was not competent, without the 
leave of tho High Court, to entertain any appli- 
cation for the oxeaution of the decree against 
the person adjudicated insolveut, vide S. 17 of 
tho Insolvency Act III of 1909, (ii) and that a 
security bond, executed to the said Small CauBo 
Court by a third party for tho appearance of 
the judgment-debtor in tho oourso of suoh 
exooution proceedings which were oarried on 
without the necessary leave of the High Court, 
was obtained without jurisdiction and that the 
same was void in law. C. A. Easwara Iyer 
v- K. Govindarajulu Naldu, 39 M. 689 = 31 
Ind. Cas. 192. 

8ADAS1VA AYYAR and NAPIER, JJ. 

(8) 8 . 17— Pendency of insolvency proceedings 
. — Leave of Court for application to arrest 
insolvent— Effect of refusal of discharge on 
protection order . 

The refusal of a discharge is a final disposal 
of a petition of insolvency and proceedings are 
no longer pending. 

The protection order is ipso facto vaoatod by a 
refusal of disoharge, and hence no leave under 
S. 17 of the Insolvency Act is neoessary for 
an application to arrest the insolvent under 
a deoree. 

Queers. — Whether leave is necessary for an 
application to execute the deoree by attachment 


I.— Imperial Acta— (Continued). 

Act III of 1909 (Presidency Towns Insolvency) 

—(Continued). 

of the insolvent’s property. In the matter ot 
Ko Bhwe Gya, 9 Bur. L.T. 252. 

YOUNG, J. 

(9) 8. 17— Insolvency — Effect of order of 
adjudication— Suit against insolvent — Leave of 
Court— Leave to precede institution of suit • 
In re Dwarkadas Tejbhandas, 17 Bom. L.R. 
925 = 40 B. 235 = 31 Ind. Gas. 948. See Final 
Part, 1915, Col. 96. 

(10) 8 . 19 (3) — Insolvency— Stay of proceed- 
ings against insolvent. 

8. 18 (3) of the Presidency Towns Insolvency 
Aofc permits a stay of proceedings in an action 
which was not pending at the time of order of 
adjudication. It is not limited to suits institu- 
ted before tho adjudication order was made. 
Mahomed Hajl Essack Ellas v. Abdul 
Rahiman Shaik Abdul Aziz, lb Bom. L.R. 198 
= 33 Ind. Cas. 634. 

BCOTT, C.J., and HEATON, J. 

Ill) Ss. 28, 29 and 30— Composition of cre- 
ditors. 

Where an insolvent, after his adjudication 
on 4th March 1911, failed to filo his schedule 
within 30 days from service of the order to do 
so, and presented a petition about a year later 
statiDg that the creditors who had obtained the 
adjudication were his only creditors and that 
they were willing to compound for 8 annas in 
the rupoo and asking the Court to approve this 
arrangement and annul tbo adjudication, and 
where the Court acceded to the request and 
ordered the annulment. 

Held that the order of annulment did not 
comply with the provisions of Ss. 29 and 30, as 
there was neither any public examination of the 
insolvent nor any leave obtained to dispense 
with suoh examination, and so was not binding 
on the insolvent’s creditors. A.K.A.M. Firm 
v. Ahmed Suleman Mapara, 8 Bur. L.T. 259 
= 8 L.B.R. 258 = 33 Ind. Cas. 559. 

FOX, C.J., and PARLETT, J. 

(12) S. 29. See No. 11, supra. 

(13) S. 30. See No. 11, supra. 

(14) S. 36 (5). See No, 2. supra. 

(15) S. 36 (1), application under , if may be 
made ex parto— Calcutta High Court 
Insolvency Rules , 17, 18, 19 and 30. 

Applications under 8. 36 (l) of the Presidency 
Towns Insolvency Act for examination of per- 
sons tbereundor are intended to be made ex parte 
under the Rules framed'by tho Calcutta High 
Court under S. 112 of the Aot. 

To such applications r. 30 applies and not 
rr. 17, 18 and 19, and this view is supported by the 
English Bankruptoy Aot (1914), 4 and 5 George 
V, Oh. 69, and the rules thereunder. In re 
KIssory Mohan Roy (8haha)« 20 C.'W.N. 1156 
= 36 Ind. Cas. 990. , 

GREAVES. J. 

(161) 8. 39 (2) (a to f ). See No. 4, supra . 
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Imperial Acts— [Continued). 

Act 111 of 1909 (Presidency Towns Insolvency) 

— (Continued). 

(15-a) Ss. -16, 6G — Fraudulent preference— In- 
solvent' s intention— Natural and probable 
consequences of payment - “Creditor and 
Debtor” ' Me tiling — Payment “ m ordinary 
cevrse of bvsiness ” — Accommodation — 
Acceptor. 

A Court oulfi fird cut whether the inten- 
tion to give preference lr* any one o£ the credi- 
tors was tho subsl mtial t r iV«mirMTil iutcutiou 
aoting on the* nv'^ivtoiVi mind when lie m..do 
the payment. 

When the iiatival and probable consequences 
of a payment is Lho preference of a particular 
creditor among numerous creditors, and when 
the policy r*f the Act is that the debtor's assets 
shou s d he equally distributed among all the 
creditors ati miu'b ms possible, tbo payment by 
an insolvent dc:ror which has the natural 
effect of preferring a creditor must bo deemed 
to have been made with the view and intention 
to prefer that creditor, whatever other views 
tho insolvent may also have had in making 
that payment and whether those other views 
were more dorainanc or less dominant, more 
substantial or Jess substantial than the view to 
give a preference. If there was legal duress 
resulting in the payment made, the view to 
prefer may be negatived. Dm a payment made 
in the ordinary courso of business, though 
made to prefer a creditor, is a preferential 
payment? (a). 

In order to avoid a transaction as a fraudu- 
lent preference ib is e6seutial that the relation 
of debtor and creditor should exist between the 
parties to the transaction. 

The word creditor is not defined by tho Act. 
The word “ creditor ” moans one that can 
compel the performance of an obligation by 
another person who is called the “ debtor ”, the 
person lying under the obligation. In Whraton’a 
Law Lexicon 11 Creditor ” is said to be corre- 
lative to “ debtor ” and 11 debtor ” is defined as 
11 he that owes something to another.” Tho 
person, who on the happening of certain 
contingencies, whioh may or may not happen, 
will become entitled to enforce an obligation 
then created against another person cannot be 
called a creditor. 

A surety«or an accommodation aoceptor is no 
doubt a contingent creditor who iB entitled to 
prove under B. 46 (1) of the Act ; but he is not a 
oreditor who can be fraudulently preferred under 
8. 66 ( 6 ). Nalara Ylswanathan v. Official 
Assignee of Madv&B, 32 Ind. Gas. 705. 
8ADAS1VA IYER and N \FIER, J.J. 

References [a) (1874) 0 Gh. App. 301, F. 
(6) (1897) 1 Q B. 122 ; (1001) 1 Ch. D. 77, 
Visa.; 58 L.T. 871, F- 

(16) 5. 67 — Transfer bp insolvent prior to 
insolvency to wife—JBenami transactions — 
Transfer by wife to another after husband's 
adjudication. 

A h ft a band transferred his share in his family 
dwelling-house to bis wi?e without considera- 
tion on the 11th November 1911. On tho 


I.— Imperial Acts— [Continued). 

Act III of 1909 (Presidency Towns Insolvency) 

—{Continued). 

27th of February 1912 ho was adjudicated 
insolvent and his wife on tho 12th of October 
; 1912 transferred the property which had been 
so oonveyfd to her to t.he appellant. 

Held — That, even assuming that tho appol- 
lant had purchased tho properly for valuable 
consideration and without uclice of the 
adjudication ri the insolvent, the transfer to 
I the appellant, subsequent to adjudication was 
! void under S. 67 of tbo Presidency Towns 
| Insolvency Aot, inasmuch as the transfer by 
| tho husband to :he wife prior to his insolvency 
i was found to fc.- fict.uioua or benami, and the 
! consequence was that the pioperty hud vested 
in the Official Assignee prior to tho transfer to 
the appellant. 

Per Mookcijee, J . — No title by estoppel 
accrued to tbo appellant as against the Official 
Assignee. 

The Official Assignee to what extent repre- 
sentative cf insolvent considered. In re 
Qobordhan y. Sm. Rat KeBsori Daeal, 20G.W. 
N. 654 = 23 C.L.J. 463 « 34 Ind. Cas. 436. 

SANDERSON, C.J., WOODROFFE and 
MOOKER.TEE, .TJ. 

References:— [l 9031 2 K.B. 517, 624 ; (1912) 
3 K.B. 6, R. 

(17) S. 57— What amounts to tl acts of insol- 
vency Transfer of goods to creditor after 
giving him notice that debtor is about to 
suspend payment — Whether bona fide 
transfer — Applicability of English decisions 
in interpreting Indian Act. 

A debtor’s agent gave notice to a oreditor 
that the debtor was about to suspend payment, 
and the creditor, after receiving the notice and 
on tho day previous to tho debtor filing his 
insolvency application, took possession of cer- 
tain goods of tho debtor by virtue of letters of 
lien given by the debtor. Retd , per White, C J . 

( affirming Wallis , J.) : — that, though a mere 
intimation to a creditor that the debtor is 
insolvent is not an aot of insolvency, the giving 
of notice to a oreditor of an intention to suspend 
payment is an act of bankruptcy ; and a 
oreditor, who enters into a transaction with his 
debtor, with the knowledge that the debtor 
had committed an act of bankruptcy at the 
time the transaction was entered into, is not 
acting bona fide and oannot claim the bonefit 
of B. 57 of the Indian Aot, III of 1909. 

Although the words ’ bona fide ' do not 
appear either in B- 49 of the English Bank- 
ruptcy Aot or in S. 57 of the Indian Aot, yet it 
is only bona fide transactions that are protected. 
And a transaction whioh is not only designed 
to defeat the operation of the Bankruptoy Law, 
but also in itself amounts to an aot of bank- 
ruptoy cannot be considered to bo bona fide . 

S. 57 of tho Indian Aot compared with 8. 49 
of the English Aot. 

When we are oonstruing an Aot whioh in 
many instances is taken, word for word, from 
an English Aot, and when we are dealing with 
a branoh of law which is essentially English 
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I.—Imnerlml Acts— (Continued). 

Aot III of 1909 (Presidency Towns Insolvency) 

— ( Concluded ). 

law, though wo may not be actually bound by, 
yet wo ought certainly to pay the greatest 
respect to. tho decisions of t. ho English Court of 
appeal. The Mercantile Bank of India, Ltd., 
Madras v, The Official Assignee of Madras, 
39 M. 250 = 35 Ind. Gas. 942. 

WllTTE, C. J„ and 8ANKARAN NAIR, J. , 

References : -(1891) A.n. 316 (322) : (1870) 3 
Ch. D. 70; U8H0) 14 Oh. D. 693; (1905) A.C. 
442 (446); (1896) l K.B. 406; (1902) 2 K.B. 
68 ; (1903) 2 K.B. 517 ; (1876) 10 Morrell 252 ; 
(1906) 2 K.B. C83, U . 

(18) 8. 8G. Bee No. 5, supra . 

(19) 8- 90. Seo No. 2, supra. 

(20) Seh. II, cl. l 8, See INSOLVENCY, 
No. 1, 24 C.L.J. 149. 

Act II of 1910 (Paper Currency). 

Ss . 26 and 27 — Promissory note payable on 
demand to person or bearer or order — If 
illegal and void — Right of creditor to get 
a decree apart from the note— Negotiable 
Instruments Act , Ss . 1 anil 19. 

Under 8. 26 of Paper Curreuoy Aot, 11 of 
1910 a promitsory note payable to bearer on 
demand is illegal and void, and no suit could 
be maintained upon the same. 

Tho faot that the note is made payable to a 
person or bearer or order in the alterative does 
not affeofc its invalidity. 

Whether the payee can get a decree for the 
money lent apart from the note would depend 
upon tho existence of a separate obligation, and 
the faot that tho loan and the note wore con- 
temporaneous is not decisive on the point (a). 

Krishnan , J.— -The provision of penalty in 
S. 27 for tho transgression of the rule iu S. 26 
does not oura the invalidity as an instrument 
the oroation of wbioh is prohibited by law can- 
not be held to be valid because there are also 
speoifio penalties attached to its creation. Chi- 
dambaram Ghettlar v. Ayyaaami Thevan, 
(1916) 2 M.W.N. 210 = 4 L.W. 261 = 31 M.L J. 
401 = 20 M.L.T. 350 = 36 Ind. Cas. 741. 
Oldfield and Krishnan. jj. 

Reference (a) (1916) 2 M.W.N. 14, R. 

Aot 1Y of 1912 (Lunacy). 

(1) S. 56 — Guardian of lunatic obtaining 
District Judge's permission to take out 
compensation money in deposit with Land 
Acquisition Judge— Latter if may refuse to 
pay. 

Where tho natural guardian of a lunatic, in 
whose name a sum of money representing bis 
share of compensation money paid by tho Land 
Acquisition Coll 60 tor was in deposit in the 
Oourt of the Land Acquisition Judge, obtained 
au order from the District Judge under 8. 66 of 
Aot IV of 1912 for payment to him of a portion 
thereof for the mainteuanoe of the lunatio, the 
Laud Acquisition Judge has no jurisdiotion'to 


I.— Imperial Acts— (Continued). 

Act 1Y of 1912 (Lunacy)— (Continued). 

refuse the guardian’s application for withdraw, 
ing the money. Satyendra Bath Dey y. The 
Secretary of State, 20 C.W.N 976. 

IIOLMWOOD aud IMAM, JJ. 

( 2 ) S. 71 — ' Estate ' of lunatic— Properties in 
which he has beneficial interest— Joint pro- 
perty — Whether included in the term 
1 estate.' 

In deciding what the estate of a lunatic is, 
under 8 . 71 of tho Lunaoy Act, 1912, even the 
properties in which the lunatic has only some 
beneficial interest ( e , < 7 ., property which belong 
to him inoemmon with bis brothcis aud sisters), 
mupt be taken into account. Sultan Ahmad 
All Rajah Avergal of Gannanoro v. Arakkal 
Adi Rajah Cheria Ayissa Blbl, 33 Ind. Gas. 
106. J 

SADAS1VA AIYAU and MOORE, JJ. 

(3) Ss. 71, 72— Appointment of guardian of 
lunatic— Whether wife may be appointed. 

B, 72 of the Lunaoy Aot is a kind of warning 
and presoribos that particular earo should bo 
exercised by tho Court m the matter of appoint- 
ing a guardian of tho person of a lunatic in a 
case where the person to bo appointed is 
entitled to inherit a part of the property of the 
lunatio, (and is, therefore, benefited by his 
death), and that the Court should see that the 
appointment is beneficial for the lunatic. 

Held , in a controversy between the wife and 
the father-in law of a lunatic on tho one side 
and one N H on the other as to who should be 
appointed guardian of the person of the lunatio, 
that under the oircumstanoes of the oase the 
appointment of the wifo and the fafchor-in-law 
jointly so long as the wife resided with the 
latter was for the benefit of the lunatic and 
that they should be appointed under 8 . 71 of 
the Lunaoy Act. Amir Kazim 7 Musi Imran, 
36 Iud. Cas. 983 = 39 A. 158 = 15 A.L.J. 10. 
WALSH and STUART, JJ. 

(3-a) 8 . 72. Soe No. 3, supra . 

(4) S. 82 —Position of District Judge in pro- 

ceeding under the Act , partly judicial and 
partly administrative— Inquiry under the 
Act, nature of— Relatives to whom notices 
are issued, position of— Right to adduce 
evidence in such proceedings . * 

Held , that the position of a Distriot Judge 
under the provisions of Indian Lunaoy Aot (IV 
of 1912) is partly judicial and partly adminis- 
trative. 

Held further, that tjio functions of tbe 
District Judge in making an inquisition under 
8 . 82 of the Act are oleariy to satisfy himeelf as 
to the state of mind of the perspn concerned. 
He issues notices to relatives likely to be 
interested in the result of his aotiou, but those 
relatives are not treated in any way.as parties 
to legal proceedings. They are treated rather 
as amici curiae. They are allowed to be bpard 
and to make representation and suggestions 
both as to the oalling of ovidenoe and otherwise 
but they have no right to call evidenoo and 
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1.— Imperial Acta—{Ooncluled). 

JLot IY of 1912 (Lunaoy)— [Concluded), 

therefore oannot plead in appeal that the evi- 
dence which they wished to adduoe was not 
heardfa). Jadunath Singh y Pirthlpal Singh, 
19 0 0 . 353 - 36 Ind. Cas. 705. 

Stuakt, j.o. 

Reference :—(a) 8 A.L.J. 179, R . 
lot YII of 1913. 

Boe COMPANIES ACT, 1913. 

Aot 111 of 1911 (Copyright). 

8. 21 (A)— Copyright register bock— Effect of 
entry on proprietorship— Evidence Act, 
8. 114. 

Under 8. 3 of the Copyright Aot of 1847 a 
certified oopy of an entry in the oopyright 
register bock is prima facie evidence of the 
proprietorship of the person mentioned therein, 
to the oopyright of the book in question. 8uoh 
prima facie proof cannot be said to be rebutted 
by any statement made before a Magistrate. 
The above said provision was not repealed by the 
new Aot of 1914, though the new Aot granted, 
by S. 24, ol. (A) of the first sohedule, to the 
owners of existing copyrights, rights at least 
as valuable as the rights given under the repeal- 
ed Aot, Even if a oomplainant was bound to 
prove his oase, under the Copyright Aot. S. 114 
of the Evidence Aot oould be invoked in his 
favour. Chellappaiwamy y. Blogaravela 
Madallar, 30 Ind. Cas. 721. 

Sadasiva aiyab and Phillips, jj. 

Aot YI of 1918 (Provincial Small Cause Court 
Amendment). 

(1) See Jurisdiction of Small Cause 
Court, No. 1, 33 Ind. Css. 728. 

(2) Bee SMALL CAUSE COURT, No. 1, 19 
0.0. 236. 

2 .—Benge! Acts . 
let X of 1859 (Bengal Rent). 

(1) Bait for rent instituted under — Deoree and 
purchase by landlord after Aot VI of 1903 
brought into foroe and land recorded as mandari 
khuntkati— Right of landlord. Bee Ben. ACT 
VI of 1909 (Chota Nagpur Tenancy), 
No. 8, 20 C.W.N. 682. 

(9) Bee RES JUDICATA, No. 22, 33 Ind. 
Cas. 169. • 

(3) 8. 82 — Statue of under-raiyat where 
raiyat evicted from occupancy holding for 
non payment of rent in Chota Nagpur— 
Interest of under raiyat, void or voidable— 
Distinction between proceedings with respect 
to <i tenure- holder' and a raiyat— Right of 
under-raiyat to contest the validity of the 
decree against his lessor . 

Where a holding of an oooupanoy raiyat is 
eold, tbe interest of an under-raiyat is not void 
but voidable. 

But wbdh tbe oceupanoy holding has been 
destroyed by eviotion of the raiyat for non* 
payrfent of rent, 8. 82 of Aot X of 1859 provides 
that the decree-holder shall be put in physical 
possession of t|f land. 
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Aot X of 1859 (Bengal Rent)— {Concluded), 

There is a olear distinction between proceed- 
ings in regard to a tenure-holder and proceed- 
ings in regard to a raiyat. Where the 
proceeding has been with regard to a tenure- 
holder or under-tenant, tbe deoree is to take 
the form of an order to all raiyats to pay rent 
to the deoree holder, and the deoree-boldef 
cannot be put into aotual physical possession 
of the land. 

An under-raiyat oannot oontest the ralidity 
of the decree against his lessor as a defenoe to 
a suit in which it is sought to deolare him a 
trespasser. Bilbao Narala Dais Poddar y. 
Chandra Kanta Naik, 20 C.W.N. 1240-1 Pat. 
L.J. 643. 

SHARFUDDIN and ROE, JJ. 

Act XI of 1899 (Bengal Revenue Sale Law), 

(1) See Jurisdiction of Civil and 
Revenue COURTS, No. 9, 33 Ind. Cas. 721. 

(2) 8s. 13, 61 — Separate account— Share 
owned errroneously recorded in Collector* a books 
as a larger share with proportionately larger 
revenue — Sale of separated share— Purchaser 
acquires what share . Khemesh Chandra Rak- 
shit v. Abdool Hamid Sikdar,;i9 C.W.N. 782- 
29 Ind, Cas. 350-43 0. 46. Bee Final Part, 
1915, Col. 108. 

(3) 8. 14 —Suit for annulment of sale for 
arrears of revenue not due— Collector, 
duty of. 

An eslat£ consisting ol several mousabs, 
with revenue assessed proportionately on eaoh 
payable by kists and with separate aooounts 
oannot be sold for arrears for a oertain kist 
which is not found to be in arrears. A Colleotor 
should oIobo all the separate aooounts before 
ordering sale of the entire estate under the 
circumstances. Muhammad Idris v. Mofta- 
saddl Mian, 91 Ind. Cas. 743. 

STEPHEN and CHATTI3RJEE, JJ. 

Reference 26 C. 833 (P.C.), R. 

(4) S. 14 — Separate account — Separated 
share not in fact in arrear shown in Collector's 
books as in arrears— Consequential sale of whole 
estate, if valid — Failure of co- sharers to buy 
share— Sale of whole estate after closing separate 
accounts— Up to what date accounts to be closed. 
— Sale as lor March kist without arrears after 
estate falls into arrears for June kist , if valid — 
Mahalwar Register , extract from , if evidence. 
Sheikh HaJI Mutasaddl Mian y. Mahomed 
Idris, 19 C.W.N. 764-34 Ind. Cas. 283 (P.O.). 
Bee Final Part, 1915, Col. 109. 

(5) 8. 33— Revenue sale— Admissibility in 
evidence— Orim. Pro. Code, S. 145, order and 
finding under — Letters Patent , cl. (15) — 

• Judgment *—Civ . Pro. Code, 1908, 8. 98, aub- 
8 • (2)— No majority in favour of a reversal of 
a part of the decree — Procedure. Mohunt 
Krlshen Doyal Glr y. Irshad All Khan, 22 
O.L.J. 525 — 31 Ind. Cas. 965. Boe Final 
Part, 1915, Col. 109. 

(6) S. 37 ( i)-Thak maps of 1852, if to U 
presumed as unreliable— Value of thak 
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4 *'jd^fo*** A ctM—(Continued) $ 

lot XI #f 1856 (Bengal Revenue Bale Lav) 

— (Continued). 

maps as evidence— Land acquisition pro- 
ceedings— Claim to compensation by eemin - 
dar as against person holding under a 
lakhiraj title— Onus of proof— Purchaser 
at revenue sale, if may eject lakhirajdar 
from land which has been planted or built 
on— Encumbrance , how annulled— Assignee 
/ram auction-purchaser , position of— Land 
Acquisition Court if may determine conflict 
of title. 

Thak maps have always been considered by 
CourtB as good evidence, and although the 
value of a Thak map depends upon its aoouraoy, 
there is no presumption that Thak maps must 
be inaoourate. 

Opinion of Captain Hirst in his “ Notes on 
the old Revenue Surveys ” referred to (a). 

A purchaser of an entire estate sold for 
arrears of revenue suing to recover land claimed 
by the defendant as lakhiraj must pgjve a 
prima facie oase that his mal land has, flinoe 
1790, been converted into lakhiraj. The faot 
that the lands are within the ambit of the 
estate is not sufficient to meet thiB burden. 

Whether, in a particular oase, the plaintiff 
has been able to prove suoh a prima facie oase 
would depend upon its own oiroumstanoes. 

Where the question of title to a plot of land 
arose between olaimants tooompensation money 
paid by Government on acquisition thereof 
under the Land Acquisition Act, one being the 
purchaser of the estate at a sale for arrears of 
land revenue, wbilBt the other was bolding it 
as lakhiraj. 

Held — That the former was in the position 
of the plaintiff and the burden of proof as 
stated above was on him (6). 

B. 87 of the Revenue Sale Law does not pro- 
tool land held without payment of rent upon 
whioh dwelling-houses, manufactories or other 
permanent buildings have been erected or 
whereon gardens, plantations, eto., have been 
made. 

The assignee or transferee of the auction-pur- 
chaser at a revenue sale is entitled to exercise 
the rights of a purchaser. 

It is not essential on the part of the auction- 
purchaser or his assignee, who seeks to annul 
an inoumbranoe, to give a formal written notice 
to avoid it. 

All that is neoessary is to notify to the 
inoumbranoer by some unequivocal aot the 
Intention to annul. 

A Land Acquisition Court has jurisdiction to 
determine a conflict of title between rival olaim- 
ants, Bm. Krishna Kalyanl Bail v. Mr. R. 
Braunfleld, 20G.W.N. 1028-86 Ind. Gas. 184. 

N. R. OHATTERJEA and ROB, JJ. 

^References:— (a) SO 0. 291 -7 O.W.N. 193- 
30 LA. 44, R. (b) 14 M.I.A, 162. Rel. on. 

(7) 8. 87, Proviso— Sale for arrears of re- 
venue— Holding, annulment of— Raiyat having 
a right of occupancy at a fixed rent / meaning 
of— Occupancy raiyat , rights of — Occupancy 

aiyat , if loses his right by being a fixed raiyat 

5 


2,— Bengal Acts— {Continued). 

Aot XI of 1889 (Bengal Revenue Bale Lav) 

— ( Concluded ). 

—Rent of an occupancy raiyat if can be en- 
hanced by a purchaser at a sale for arrears. 
Abdul Oanl uhowdhry v. Makbul All, 22 C.L. 
J. 228-42 0. 745-20 O.W.N. 186-81 Ind. 
Gas. 19. See Final Part, 1915, Ool. Ill, 

(8) B. 64. See No. 2, supra. 

Aot VII of 1888 (Bengal Land Revenue Bales). 

8. 12— Noabad taluk— Non-permanent taluk 
— Sale tor arrears of revenue— Purchaser's title. 
Bee OAUSB OF ACTION, No. 1, 20 O.W.N. 636. 
lot VIII of 1869 (Landlord and Tenant 
Procedure). 

(a) 8. 27— Applicability— Tenant ousted by 
co-sharer landlord— Suit for possession— 
Limitation . 

The speoial law of limitation provided in 
B. 27 of Aot VIII of 1869 (B.O.) does not apply 
to a suit by a tenant for recovery of possession 
of lands from whiob he has been dispossessed 
by a oo-sharer landlord (a). Gando Patnnl v. 
Barat Patunl, 32 Ind. Gas. 610. 

WOODUOFFBE and GOXB, JJ. 

Reference (a) 7 O.L.R. 141, F. 

(1) B. 63. See LEASE, No. 4, 24 O.L.J. 30. 

(2) 8. 102— Appeal— Right to enhance or vary 
rent — Determination of amount of rent. 

An appeal under S. 102 of the Aot lies only 
in oases in wbioh a question of right to qnhanoe 
or vary the rent of a raiyat or tenant or any 
question relating to a title to land or to some 
interest in land as between parties having con- 
flicting claims thereto, has been determined by 
the judgment. No appeal lies under that 
section in oases in which merely a question as 
to the amount of rent payable is involved. 
Dina Nath Sarnia v. Saran Ram Deb, SO 
Ind. Gas. 277. 

N. Ghatterjee and Roe, jj. 

References : — 20 W.R. 16; 20 W.R. 16; 24 
W.R. 49;. 16 0. 107 » R. 

(3) 8. 163 —Appeal— Decision on question of 
amount of rent payable . 

8- 158 of the Aot provides for an appeal in 
oases where there is a decision on a question of 
the amount of rent annually payable by a 
tenant. Dina Nath Sarma v. SaAn Ram 
Deb, 30 Ind. Gas. 277. 

N. Ghatterjee and ROE, jj. 

Aot VI of 1870 (Ghovkldarl). 

(1) Patni lease — Chowkidari ohakran J ands 
resumed and settled with eemindar—Suit 
by patnidar for possession of those lands — 
Gauss of action — Ejectment of tenants 
settled by eemindar—SpeciHo Relief Act 
(I of 1877), S. 27 (b). 

A clause in a pafni lease provided that if any 
land or jama be excluded from the pglni taluk 
under any law or order of the Court, the lessee 
should not on that aooount objeot to the pay- 
ment of the jama agreed upon. 

Held that the words oould not apply to lands 
resumed by the Oolleotor under the Chowkidari 
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2,— Bengal Acta— (Continued), 

Act VI of 1870 (Ghowkldarl)— (Concluded), 

▲ot VI (B.O.) of 1870, inasmuoh as such lands 
were not really exoluded from the patni taluq , 
the Collector being bound under the Aot to 
resettle them with the zemindar subject to all 
contracts there before made, i.e., subject to the 
patnidar’s right. 

Where lands in a patni whioh have been 
resumed under the Act, are settled with the 
zemindar, the cause of aotion for a suit by the 
putnidar to rooover the lands does not arise on 
the date of resumption, but only on the 
semindar showing by some aot that he disputed 
the plaintiff's right ; in any case it cannot 
possibly arise before the re-settlement. Tenant 
settled on such land by the zemindar do not 
acquire the status of ryots and are not protected 
from ejectment at the instance of the putnidar 
and S. 27 (6) of the Specific Relief Aot is in- 
applicable to such a case. Rani Debendra 
Bala Bail v. Lallt Mohan Ohose, 33 Ind. Gas. 
593. 

NEWBOULD, J. 

References 31 C. 703 = 8 CAV.N. 320; 9 
O.W.N. 671 = 1 C.L.J. 303 ; 27 C. 814-4 C.W. 

N. 818 ; 22 C.L.J. 990=31 Ind. Cas. 249 ; 34 0. 
109-11 O.W.N. 201 = 6 C.L.J, 33 ; 36 0. 364 = 
12 G.W.N. 469 = 7 O.L.J. 439, F. ; 20 C. 708 ; 
27 C. 814 = 4 O.W.N. 818; 16 G.W.N. 976 = 13 

O. L.J. 271=9 Ind. Cas. 374, R. 

(2) 8. 1— Simanadari land , if ohaukidari 
ohakran land— Bengal District Gauetteer 
for Bankura , referred to, in the absence of 
findings by Courts. 

Where the question was whether certain lands 
in thana Indas in the District of Bankura and 
oalled simanadari lands" were ll chakran 
lands" within the meaning of S. 1 of Aot VI 
B.C. of 1870, the High Court, in seoond appeal 
in the absence of any finding on the point by 
the lower appellate Court, held, on reference to 
the Bengal District Gazetteer of Bankura, that 
the simanadars performed the duties of 
ehaukidars and so Act VI of 1870 applied to the 
oase. Lain Dome v. Bejoy Ohand Mahatap, 20 
G.W.N. 404=43 C. 227 = 33 Ind. Cas. 663. 
JENKINS, C.J., and HOLM WOOD, J. 

(3) Bs. 60, 61. 8ee Chowkidari Chakran 
LANDS, No. 1. 32 Ind. Cas. 646. 

(4) B. 61. See No. 3, supra. 

Aot YI of 1878 (Chota Nagpur Enoumbered 
Estates). 

Bs* 3, 12-4 — Beit — Contract Act , 1872, 
8s ■ 2 (D), 68 — Mjoney for sradh of mother— 
Promise to defer bringing suit on void 
contract, whether consideration. 

B. 3, Aot VI of 1876, contemplates the 
existence of an heir of the holder of the property 
Under management under the Act during his 
life-time, i A contract made by suoh heir 
daring the life-time of the holder whioh may in- 
voln them or either of them in pecuniary 
liability is void. A promise to defer bringing a 
ettit upon void contract does not amount to a 
consideration v ^ 


2.— Bengal A eta— (Continued) '. 

Aot VI of 1876 (Ohota Nagpur flnedthbered 
Estates)— (Concluded). 

Money borrowed by a person inoapable of 
entering into oontraot during his father's life- 
time, for his mother's Sradh is not a neoessary 
within 8. 68, Oontraot Aot, 1872. Gopinath 
Bhagat v. Lakshlmlnarayan Singh, 32 Ind. 
Cas. 957. 

Chapman and Mullick, jj. 

Act YIII of 1876 (Bengal Estates Partition). 

(1) Partition into separate tenancies without 
tenant's consent— Difference between parti- 
tion under Act VIII of ]H76anri partition 
made by Civil Court— Sale of entire separa- 
ted holding by tenant — Abandonment. 

There is nothing in the EBtateB Partition Aot 
of 1876 to prevent the partition of a tenancy 
into separate tenanoies without the tenant's 
consent (a). 

There is no difference (in the matter of the 
partition of a tenanoy) between a partition 
under the Estates Partition Aot and a partition 
made by a Civil Court. 

The salo of an entire separated holding by a 
tenant constitutes abandonment. Ram Lochan 
Koer v. Jagernath MUser, 1 Pat. L.J. 270. 
Mullick, j. 

Reference (a) 10 O.W.N. 818, R. 

(2) Bengal Act (V of 1897), 8s. 11 (c). 113 (c), 
114 — Revisxonal jurisdiction of Board of 
Revenue— Reg. II of 1793 and Reg . Ill 
of 1822 —Board of Revenue, powers of 
superintendence . 

B. 114 of the Estates Partition Aot, 1897, did 
not empower the Board to exercise reviaional 
powers against the order of the Officiating 
Commissioner, declining to affirm a partition 
or that of the Collector dismissing an applica- 
tion for partition under B. 11 (c) of the Aot. 

No appeal lies from an orger of the Officiating 
Commissioner whioh iB not in effect an order 
confirming or amending a partition within the 
meaning of B. 113 of the Estates Partition Aot, 
1897. 

Per Mullick, /.—The powers of the superin- 
tendence conferred on the Board of Revenue by 
ol. (9) of S> 8 of Reg. II of 1793 are control- 
led by the Estates Partition Aot, 1897, and the 
Board had no powor to set aside the Collector's 
order dismissing an application for partition 
under B. 11 (c) of the Estates Partition Aot, 
1897. 

Per Atkinson , J.— The power of revisioti con- 
ferred upon the Board of Reveuue by Reg. II of 
1793 does not operate to oontrol the reviaional 
jurisdiction given to the Board by the Estates 
Partition Aot, 1897. Birabhadra Ruth y. 
Janardan Proharaj Mohapatra, 1 Pat. L.J. 
491. 

Mullick and Atkinson, jj. 

Act IX of 1879 (Bengal Court of Wards). 

(1) 8s 6 (a), 61 —Debtor's widow wade Ward of 
Court— Suit to recover debt from widow without 
making Manager of Court party as her guardian , 
•/ maintainable, when whole estate not taken 
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f,— Acta—(Qontinued), 

loMX of 1870 (Bengal Court of Wards) 

— ( Concluded ) , 

over. Ananda Kumarl Debl y. Durga Hohan 
Cuokerbutty, 30 O.W.N. 81-33 O.L.J. 522 
-32 Ind. Cas. 1. Bee Final Part, 1915, Col. 
115. 

(2) Ss. 11, 13-A. 51, 55 —Estate retained by 

Court • after some co-sharers ceased to be 
disqualified, on account of unpaid de^ts— 
Sale of property in execution— Application 
to set aside sale by judgment-debtors, not I 
acting through Court of Wards , if lies — i 
Estate released pending appeal from order ! 
dismissing application — Effect — 8. 7, j 
Limitation Act (1909). j 

Borne properties of the judgment-debtors, ; 
whose estate was in oharge of the Court of 
Wards, was sold in execution of a decree on 
15th April 1912. As the Court of Wards would 
not apply to sat aside the sale, the judgment- 
debtors themselves applied under B. 17 and 
O- XXI, r. 90 of the Civ. Pro. Code. Tbe appli- j 
oation was rejected on 11th January 1913 and 
the judgment-debtors appealed on 11th April 
1913. The estate was released by the Court of 
Wards on the 18th June 1914, before the appeal 
was heard. One of the judgment-debtors, B, 
had ceased to be disqualified before the sale, 
but as there were unpaid debts of the estate, 
the Court of Wards, under B. 13-A of the Court 
of Wards Act, was authorised to retain posses- 
sion of the estate. 

Held— That, under B. 55 of the Court of 
Wards Aot, the application to set aside the sale 
was incompetent. 

That the release of the estate did not give a 
fresh start toj limitation, aB the judgment- 
debtor B, not being a minor at the time the 
right to apply accrued, was not entitled to 
claim the benefit of 8. 7 of the Limitation Aot. 
Vmakanta Sen Ghowdhury v. Hlra Lai Ray, 
20 O.W.N. 852-34 Ind. Cas. 86. 

D. OHATTERJEA and BEACHOROFT, JJ. 

(3) S. 13-A. See No. 2, supra. 

(4) 8, 18 —Power of Court of Wards to exe- 
cute promissory note— Power to acknowledge 
debt— 8. 19, Limitation Act (1908). 

The Bengal Court of Wards Aot does not con- 
tain any express power authorising the Court of 
Wards to exeoute promissory notes. But the 
Coart of Wards has power to give an acknow- 
ledgment, so ns to give a new period of limi- 
tation under S. 19, Limitation Act. Raihbe- 
hary Lai Mandar v Anand Ram, 43 C. 211- 
84 Ind. Cas. 205. 

FLETCHER and RICHARDSON, JJ. 

References : — 17 A. 198; (1889) A.W.N, 187; 
80 A. 422 (437); 34 M. 221, Appl 

(5) B. 51. See No. 1, supra . 

(6) B. 55. Bee No. 2, supra. 

Aot IX of 1880 (Bengal Geos). 

(1) 8. 41— Cesses — Liability — Contract — 
Lease , construction of. Gobioda Chandra Saha 
Bardar y. Lalit Mohan Roy, 22 O.L.J. 571-33 
Ind. Oas. 352. Bee Fjnal Part, 1915, Col. 117. 


2.— Bengal Acta— {Continued). 

Aot IX of 1880 (Bengal Cess)— {Concluded), 

(9) 8a . 42, el. (3), 47, construction of — 
Kabuliat— 8pecial contract to pay rent— 
Cess, arrears of— Interest. 

Where, by a kabuliat executed before the 
passing of the Bengal Tenancy Aot or the Cess 
Aot, rent was payable by the tenure holder in 
three kists, and the latter undertook to pay any 
oesses which might be imposed by Government, 
and it was provided that no interest should be 
ohargeable on arrears of rent until the end of 
the Bengali year ; 

Held that the landlord was entitled to re- 
cover interest upon cesses from the dates on 
whioh they fell due, i.e., that dates of the 
kiBts on which the rent was payable under the 
kabuliat, inasmuch as the provisions of B- 47 
of tin Cess Aot oannot be subjeot to the speoial 
oontraot between the parties made in the 
kabuliat in the matter ot rent. Radhlkft 
Mohan Roy y. Manmatha Nath Mittev, 23 O, 
L.J. 603-34 Ind. OaB. 111. 

# Ohitty and Walmsley, jj. 

(3) S. 47. See No. 2, supra. 

(4) Bs. 47, 64 (A), 64 (B). See MORTGAGE 
(General), No. 20, l Pat. L.J. 161. 

(5) S. 64 (A). See No. 4, supra • 

(6) B. 64 (B). See No. 4, supra . 

Aot III ot 1884 (Bengal Municipal). 

(1) Ss. 30, 31 — Private pathways • whether 
vest in Municipality— Right of control . by 
Municipality — Difference between roads 
vested in Municipalities and other roads • 

Under B. 30, Bengal Aot III of 1884, as 
reoently amended, a private pathway does not 
vest in the Municipality (a). 

If the public have a right to go over the 
private pathway, then the Municipality, under 
certain later sections of the Act, have been 
giveu the power of control, the difference being 
that, in the case of roads vested in the Munici- 
pality, they are the body responsible for lighting, 
watering, sewering and clearing the roads ; and, 
in the other case, where tbe road is not so 
vested in the Municipality, they have only the 
power of control to prevent the road from 
becoming a nuisanoe or the rights of the 
publio from being interfered with Chairman, 
Howrah MantcIp&lUy y. Harldas Datta, 48 
C. 130 = 20 C.W.N. 613-33 Ind. Oas. 271. 
Fletcher and Richardson, jj. 
Reference (a) 33 C. 1290 (1304), F, 

(2) B. 31. See No. 1, supra , 

(3) 5. 155— 14 Wit hin a distance of two miles 
above or below the ferry "—Meaning— Act I 
of 1885 (Bengal Ferry)— 1 * fferry ” — " Right 
of ferry ” 11 ferry boat '' —Meaning— Statutes 
— Construction . 

The expression “within a distance of two 
miles above or below the ferry ” in 8. 155, Aot 
111 B.O. of 1881 mean within a distance of two 
miles above or below Uie banks of tbe river or 
stream and not within a radius of two miles ol 
the Municipal ferry. 
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2.— Bengal Act*— (Continued ). 

lot 111 of 1884 (Bengal Municipal)— (Concld). 

S. 166. Aot III B.O. of 1884 oannot be cons- 
trued in the light of the provision of Aot I 
B.C. of 1886 since 8. 4 of the later Aot lays 
down that nothing in that Aot oontained shall 
apply to any ferry deemed or deolared to be a 
Municipal Ferry under the provision of Aot III 
B.G. of 1884 (a). 

The words used in defining the limits of a 
public ferry under Aot I of 1866 and the limits 
of a Municipal Ferry under Aot III B.O. of 
1884 are not used in the same sense as those in 
B. 16 of Aot I. B.O. of 1886. 

Chatter jee , J.— Where the words used in a 
seotion are plain and construed in their ordinary 
sense mean one thing, Courts oannot construe 
the section in a different way merely because 
the oonstruotion of words in their ordinary 
sense may, in some oases lead to results which 
might seem anamolous. 

The banks referred to in the last olause of 
B. 166 of Aot III B.O. of 1884 are banks of the 
same river and the clause applies only to oases 
where one of the two banks of the Bame river is 
within and the other without the limits of the 
Municipality, 

Richardson , J.— The word “ terry ” in the 
expression “ Municipal Ferry ” must denote a 
plaoe. It is the plaoe where passengers are 
oonveyed by boat from one side of a river to 
the other. A right of ferry is the right so to 
oonvey passengers at suoh a plaoe. 

A ferry boat must mean any boat used 
for the purpose of carrying passengers across 
the river whether at that plaoe or some other 
plaoe. Kasim All v. Chairman of Municipal 
Commissioners, Chittagong, 35 Ind. Cas. 783. 
Ghattbrjbe and Richardson, jj. 

References ; — (a) 27 0. 317, Expl. (6) 11 0. 
B. 378, 22. 

(4) 8s. 331, 332 (4) — ' "Dwelling house” what 
is. Badha Goblnda Mojuradar v. Kumar- 
khall Municipality. 19 O.W.N. 1027-81 Ind. 
Gas. 10. Bee Final Fart, 1915, Col. 117. 

(6) 8, 822 (4). See No. 4, supra. 

Act I of 1885 (Bengal Ferries). 

See BHNGAL ACT III OF 1884 (BENGAL 
MUNICIPAL), No. 3, 35 Ind. Gas. 782. 

Act 111 of 1885 (Bengal Local Self-Govern- 
ment). 

B. 138 (b) — Rules 93 and 98 framed under— 
f Regulating the power’ if includes regulating 
the diode of transfer— Immoveable property 
vested in District Board how to be transferred 
*-Rule 98 mandatory — Corporate body — Title 
to land if passes by admission. Bee CON- 
JffBAOT, No. 2, S3 C.L.J. 26. 

Act YIII of 1885 (Bengal Tenanoy). 

(1) Mitakshara family— Trespass on family 
waste lands— Power of manager to sue — Law 
governing suits under Bengal Tenancy Aot. 
flee Hindu Law (Joint Family), No. 5, 
% Pat. L. J. 164. 


2.— Bengal Acts— (Continued). 

Aot YIII of 1885 (Bengal Tenanoy)— (Omtd)~ 

(2) Oooupanoy holding, non-tranBferable— 
Bale by landlord in exeoution of rent-deoree r 
under Civ. Pro. Code, prevented by deposit by 
purohaser from registered tenant — Withdrawal 
of deposit by landlord, if amounts to recogni- 
tion of purohaser as tenant. Bee LANDLORD 
AND TENANT, NO. 13, 20 O.W.N. 849. 

(8) Ss. 1, 44 and 8ch . III. Art . 1 (a)— 8. 1, 
as amended by 8. 3 of Act I (B.G.) of 1907 
—Land in suburb of Calcutta let out in 
1898 for 5 years — Lessee holding on till 
sued in ejectment in 1910— Status of lessee , 
non-occupancy raiyat— u Town of Calcutta ,** 
extension of, by Amending Act— Statute not 
declaratory but amending— No retrospective 
operation — Limitation— Sch. Ill, Art . (1) 
(a)— Non- occupancy raiyat holding over 
afler term , if holds on from year to year . 

Defendant on 16th December 1898 took a five 
years’ lease from plaintiff of an agricultural 
holding situated within the present Munioipal 
limits of Oaloutta but beyond the limits of the 
town of Oaloutta as determined by the pro- 
clamation of the Governor-General in Gounoil, 
dated the 10th September 1794, issued under 
B. 159 of Statute 33, Geo. Ill, o. 62. Plaintiff 
on 9th November 1910 having Bued to eject the 
defendant : 

Held — That, until the Bengal Tenanoy 
Amendment Act of 1907 oame into force, the 
Bengal Tenanoy Aot applied to the oase and 
defendant had in oonsequenoe acquired the 
status of a non- oooupanoy raiyat when the 
Amendment Aot oame into foroe, and this 
status was not affeoted by the provisions of S. 3 
of the Amendment Aot whioh gave a new 
definition of the expression “Town of Calcutta* 9 
as used in S. 1 of the Bengal Tenanoy Aot, 
making it oo-extensive in area with the present 
munioipal limits of Oaloutta| 

The explanation added to sub-S. (3) of 8. 1 
of thp Bengal Tenanoy Aot by S. 3 of Aot I B. 
G. of 1907 is an amending statute and not 
merely one of a declaratory oharaoter and oannot 
therefore be given retrospeotivs operation. 

Statutes whioh are properly of a declaratory 
oharaoter have a retrospective effect . 

But the nature of the statute must be deter- 
mined from its provisions, and the mere faot 
that the expression (< it is deolared ” has been 
used is by no means conclusive as to the true 
oharaoter of the Legislation. 

Beld — That the suit was barred by Art! (1) 
(a) to Soh. Ill of the Bengal Tenanoy Aot. 

Under the Bengal Tenanoy Aot, there is no 
raiyat who holds from year to year, and if the 
tenant is a non-ooonpanoy raiyat who does not 
hold under a lease for term, he oannot be 
ejeoted under the provisions of ol. (o) of S. 44. 
Jotlvam Khan v. Jonakl Nath Ghoie, 20 O.W. 
N. 256-33 Ind. Cas. 64. 

MOOKEBJEE and BEAOHOBOFT, JJ. 

(3-a) S . 3— Status of tenant— Document- 
Construction. 
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Bpdfal Acts— (Continued ] ). 

Aot Till of 1888 (Bengal Tenanoy)— (Contd,), 

Foe determining a tenant’s status under 
Aot VIII of 1885 (Bengal Tenanoy), if the inoep- 
tion of the tenanoy is olear and the dooument 
oreating the tenanoy shows what it is, subse- 
quent oonduot or dealings need not be consider- 
ed. It is only when no olear oonolusion oan be 
arrived at from the dooument that subsequent 
oonduot or dealings are neoessary to oonsider. 
Protab Chandra v. Mahendra Lai, 83 Ind.'Cas. 
717. 

OHAUDHBI and NEWBOULD, JJ. 

(8-5) 8. 5— Transferee of non- transfer able 
occupancy holding— Co-sharer landlord. 

A settlement by a oo-sharer landlord does 
oonfer a right with regard to the share of that 
landlord. Umar 111 v. Jadu Bam Kapall ( 88 
Ind. Oas. 856. 

D. Ohattebjeb and Beaohoboft, JJ. 

(4) 8. 6— Tenancy— Lease deed— Character 
of tenancy as stated therein , if conclusive 
— Option to renew lease— Terms of renewal 
uncertain— Option unenforceable . 

Although, where it is shown by a lease, 
Unambiguous in its terms, that the land was 
originally required by the tenant for cultivat- 
ing it by himself or by hired servants or by 
members ol his family, the oharaoter of the 
tenanoy is not altered by the mere fact that 
the land was subsequently let out to tenants, 
and, although in suoh a oaBe the land may, as 
between the lessor and the lessee, be taken to 
have been aoquired for the purpose as stated in 
the lease itself it is oertainly open to a person 
Who is no party to the oontraot (e.g., a sub- 
lessee) to show that the real purpose for whioh 
the land was aoquired by the lessee was other 
than what was stated in the lease, (a) (Per 
N.B. Chatterjee , J). 

The term *jote’ does not necessarily mean the 
Interest of a oultivator. 

A non-oooupanoy raiyat , where he has been 
admitted to oooupation of the land under a 
registered lease is liable to be ejeoted on the 
expiry of the lease. 

Where in a kabuliat there is a clause that, on 
the expiry of the term, the tenant shall give up 
the land or take settlement of the land accord- 
ing to the terms on whioh the lessors wish to 
lease it out in future : Held that the terms 
being undefined and depending upon the will of 
the lessor oannot be enforoed. 

Queers Whether a mere statement in a lease 
that the land is let to the tenant for the purpose 
of being oultivated by himself or his servants is 
oonolusive even as against the landlord to show 
that the tenant is a raiyat , whatever the area of 
the land may be or whatever may be done under 
the lease. (Per Richardson , J,). Bajanl Kanta 
Mukherjee v. Tuauf All, 84 Ind. Oas. 93. 
OHATTBBJBB and RI0HABD80N, JJ. 

Reference (a) 15 0. W.N. 896, D, 

(5) 8. 5, el. (5)— Applicability— Tenancy, if 
to be of 100 bighas at the date of suit — 
Presumption, if applicable to a tenancy 
existing before the coming into operation of 


2,— Bengal Aeta— (Continued), 

Aot VIII of 1888 (Bengal Tenanoy)— (Gontd,), 

the Act—8ub-division of tenancy— Incidents 
of divided tenure— Tenancy, real nature of , 
how determined— Occupancy raiyat holding 
at a rent not changed for 40 years , if raiyat 
at fixed rate. 

01. 6 of B. 5 of the Bengal Tenanoy Aot is 
not restrioted in its application to suits or pro- 
ceedings between landlords and tenants under 
the Aot. Neither is it limited to oases of 
tenanoy of more than 100 bigbas in existence 
as suoh at the date of the institution of the 
suit wherein the question of the nature of suoh 
a tenanoy arises for determination. 

The clause is a provision, not of substantive 
but of adjeotive law ; it lays down a presump- 
tion and ohanges the burden of evidence. The 
presumption is applioable to tenanoy whioh 
existed before the commencement of the Aot. 
The clause only codifies what had been a recog- 
nised doctrine under the old law. 

The olause is applied to determine tho 
oharaoter of the tenanoy of 196 bighas, although 
that tenanoy has been Bub-divided into two 
tenancies before the Bengal Tenanoy Aos came 
into operation. 

The tenure being divisible, the faot of sub- 
division does not create a breach of its continu- 
ity ; and eaoh fragment oarved out of the 
original tenure retained its incidents (a). 

The faot that Borne tenants of the land them- 
selves carried on cultivation and did net collect 
rent from under- tenants, is not by any meanB 
decisive as to the oharaoter of she tenanoy. 
The real nature of the tenanoy is determined 
by proof of the purpose of the original grant (5). 

The mere forbearance on the part of tho 
landlord to claim enhancement of rent from an 
oooupancy raiyat for 40 years, does not lead to 
an inference that the original oontraot waB for 
payment of rent by the tenant at a fixed rate 
for ever. Jagabandho v. Magnamoyl, 34 0. 
L. J. 868 - 36 Ind. Oas. 884. 

Mukbbjeb and OUMINO, JJ. 

References ;—(a) 17 O.L.J. 435 ; 30 Q.W.N* 
1003, R, ( b ) 90 O.L.J. 140, R. 

( 6 ) 8s. 6 , 7— Rent, enhancement of— Part of 
tenure created before Permanent Settlement 
but separated by assignment apd held at 
proportional rent by assignee— Confirma- 
tory sanad, if creates new tenure. 

When a part of a tenure existing at the date 
of the Permanent Settlement was assigned snb- 
jeot to confirmation by the landlord, a panad 
granted by the landlord in favour of the assig- 
nee oonfirming the transfer and allowing the 
assignee to hold his purchased share on payment 
of a proportionate share of tip original rent, 
did not oreate a new tenure, and the rent, pay- 
able was not liable to enhancement exoept in 
the oiroumstanoes specified in ols. (a) and (5) 
to B. 6 of the Bengal Tenanoy Aot. 

Mookerjee, J.—lt is well settled that the 
continuity of a transferable tenure is not affect- 
ed by sab- division or by consolidation. Chan- 
dra Kanta Obakrabarti y. Bun Kviibafc 
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J.— Bengal Acta— [Continued), 

AoiVlll of 1886 (Bengal Tenancy)— (Gontd). 

Mahalanablah, 20 O.W.N. 1002 = 24 G.L.J. 
276 = 36 Ind. Gas. 707. 

SANDERSON, C J. and MOOKERJEE, J. 

Reference si— 36 C. 287-13 GW.N. 410, 
Comm. on. 

(6-a) S. 7. See Ho. 6, supra . 

(7) Ss. 11. 18, 85, 170, cl. [3)— “Transfer” 
whether includes lease— Sub lessee under per- 
manent tenure-holder or raiyat at fixed rate , 
whether moy deposit money to prevent sale of 
holding in execution of rent decree. Harl 
Mohan v. Alai Krishna Bose, 23 Ind. Gas. 
926-19 C.W.N. 1127-32 Ind. Gas. 603. See 
Final Part, 1914, Col. 96. 

(8) 8 . 12— Amending Act I, (B.C.) of 1905— 
Portion of tenure t sale of , by registered 
instrument— Non-payment of landlord’s fee 
—Title tf passes— Purchaser allowing ven- 
der to ftpres ent him to landlord— Effect on 
rent sale. 

The traupfer of a portion of a tenure was 
oompleto upon registration, although the land- 
lord's fee was not paid and no notice of the 
transfer was given to him (a). 

But where the purchaser subsequent to his 
purchase allowed his vendor to represent him 
before the landlord, paying rent in the latter’s 
name, the landlord was entitled to frame his 
suit for rent without impleading tho purchaser, 
and the sale in execution of the decree obtained 
therein passed the entire tenure. All Mahamad 

V. Aftabddln Bhuya, 20 G.W.N. 355-34 Ind. 
Gas. 261. 

Richardson and Mullick, jj. 

References :—(a) 16 G. 642 ; 19 G. 17 ; 12 G. 

W. N. 478 ; 16 C.W.N. 64, Bel. on. 

(8 -a) B. 18. Bee No. 7, supra. 

(9) 8 . 20 (7)— Raiyat— Occupancy rights— 
Possession as thekadar. 

Under the Bengal Tenanoy Aot, 1885, a 
raiyat is a person who acquires land for cul- 
tivation purposes. Lease as thekadar does not 
confer oooupanoy rights. 8tonevIgg y. Sheo 
Raehhaya Singh, 35 Ind. Gas. 622. 

CHAM1ER, C.J. and SHARFUDD1N, J. 

(10) 8. 22. See Thekadar, No. 1. 20 C.W. 
N. 800. 

(11) B. 02 (as amended by Bengal Aot I of 
1907)— Co-sharer landlord — Purchase of ooou- 
panoy holding— Non-oooupanoy right when 
preserved. Bee LANDLORD AND TENANT, 
No. 60, 34 Ind. Gas, 76. 

(12) 8. 23— Injunction— ' Rendering land un- 
fit for the purpose of the tenancy ’—Tempor- 
arily unfit— Release of a portion of the 
holding by a raiyat in favour of some of 
the landlords— Possession relinquished— 
Portion acquired for the purpose of holding 
market . 

B. 28 of the Bengal Tenanoy Aot is applicable 
not only to cases where the land is made per- 
manently unfit, but also to oases where the 
land is made temporarily unfit for the purposes 

the tenancy . 


2.— Bengal Acts— [Continued). 

Act Y11I of 1886 (Bengal Tenanoy )—[Contd), 

Defendants Nos. 1 to 3 held a oortain non- 
transferable oooupanoy holding under the 
plaintiffs respondents and the other defendants 
appellants, as their landlords. The tenant 
defendants exeouted a deed of release in favous 
of the landlords defendants, to whom they also 
relinquished possession of one-tenth of the area 
of the entire holding (i.e., 2 bighas). The ob- 
ject* of this release was to enable the landlords 
defendants to ereot structures thereon and to 
hold a market on the sito : 

Held, that the plaintiffs were entitled to 
obtain an injunction to restrain the defendants 
from altering the oharaoter of the land. 

That the defendants landlords, if they were 
permitted to execute their design, would rendes 
the bolding unfit, within the meaning of S. 23 
of the Bengal Tenanoy Aot, for agriculture, fos 
whioh purpose alone the land waB let out to the 
tenants defendants. Rajklshore Mondal Y. 
Rajanl Kant Chuekerbutty, 24 G.L.J. 86. 
MOOKERJEE and ROE, JJ. 

References :— 34 C. 718 — 34 I.A. 133—6 O.L. 
J. 19, D. 

(13) 8 . 29 —Money rent— Kabuliat— Rent in 
kind— Stipulation to pay fixed sum in case 
of default— Enhancement. 

Where an oooupanoy raiyat held lands at a 
money rent of Rs. 3-4 as. per annum, and then 
exeouted a kabuliat by which he agreed to hold 
the same lands at a fixed produoe rent of 12 
Batuas of paddy or, in lieu thereof, 12 rupees : 

Held, that the kabuliat oould not be en- 
forced inasmuoh as it violated the provisions of 
S. 29 of the Bengal Tenanoy Aot. Sheikh 
Tarap All y. Kalfpada Bandopadhya, 23 0. 
L.J. 635 — 34 Ind. Gas. 97. 

D. CHATTERJEA and BEACHCROFT, JJ. 

References :-33 0. 200 ; 18 O.L J. 74 ; 37 0. 
610 ; 10 O.L.J. 144 ; 15 C.W.N. 249, R. 

(14) 8. 29— Enhancement^ Rent, assessment 
of— Excess land and new land taken— Con* 
solidated rent — New holding. Raj Kumac 
Barkar v. Falzuddl Tarafdar, 22 O.L.J. 81= 
30 Ind. Gas. 283. Bee Final Part 1915, Col. 121. 

(16) 8. 29 — Enhancement— Kabuliat— £spa- 
rate tenancy. Raj Kumar Barkar y. Falsuddl 
Tarafdar, 22 G.L.J. 66-80 Ind. Gas. 891* 
See Final Part 1915, Col. 121. 

(16) 8. 29 —Enhancement— Original holding 
split up into several new tenancies. Mailt 
Payada y. Jyatendra Naraln Aoharjeo 
Chowdhry, 22 O.L.J. 88—30 Ind. Gas. *320. 
Bee Final Part, 1916, Ool. 191. 

(17) 8 • 29, cl. [b) proviso 1 —Rent— Contract 
to pay more than 2 annas in the rupee — 
Void in toto— Division of tenancy between 
brothers— Effect — Pre-existing rights not 
taken away. 

It is now settled law that proviso (1) to B. 28 
of the Bengal Tenanoy Aot does not aontrol 
ol. (6) of the seotion and that continuous reali- 
sation of rent at an illegal rate is of no avail to 
the landlord when he seeks the assistance of 
the Court, 
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2,—Beogmi Act*— (Continued)* 

lot YIH of 1885 (Bengal Tenancy)- (Con td.). 

A ood tract which provides tor an enhance- 
ment exceeding 8 annas in the rupee is wholly 
void (a). 

It cannot be slated that a division of a pre- 
existing huimng between two brothers being a 
oontrao b.iwun he landlord and tenant has 
the effect of on at mg new tenanoies and there- 
fore of lakmg aw ty the pre-existing oooupanoy 
nghtB, uiiK'Bm it w,ib intended by the parties 
that it shun!.: h .ve such effect (6). Nafaf 
Chandra Pal thowdhry v. Rahaman Sheikh, 
31 Ind. i‘ • 

TBUNON .Ad CHOWDHBY, JJ. 

Referenda : (a 81 0- 895, R. (b) 14 O.W. 
N. 336=u I’.ljJ 66 = 3Ind. Oas. 306 and 6 
Ind. Can b Oi = 14 C.L.J. 110, R, 

(18) 8s . 3d. 179 — Patta and kabuliat 

enfan-cimi rmt and creating permanent 
muk.Mn interest— Plea of undue influence 
— Efjeit of intxfymg kabuliat — Claim for 
enh itictm* nt for improvements when to be 
made. 

The pat> a and the kabuliat in this case re- 
oited that .be tei-auts were to have their per- 
petual statu <i< a tixed rate of rent of Hs. 5 per 
bigha and ib+t, ir.n landlord was not to have 
any powtr o' oabauoenaent. ’ In a suit by the 
landlord for re»*t :<t the rate mentioned in the 
kabuliat , th< i. n ntn pleaded that the kabuliat 
was obtained i.y undue influence and that the 
real rent was> i . a lower rate. 

Held thni, the defendants subsequently 
ratified the kntiuhat , it waB not open to them 
to plead uo. mi* n flueuoe ; and that, though 
the d oo.. in tit did not Bay that any heritable 
and transit f nidi- status waB given to the 
tenants, tht< intention of the landlord was to 
create a perm ti,e*>r. mokarrari interest within 
the meant r g • f 8. 179, Bengal Tenancy Aot, 
and S. 89 < f dial Apt cannot therefore apply to 
such a lease. 

Held also that, in order to make out a olaim 
for enhanceru- nt for improvements, it is neces- 
sary to oomi ‘y Mrictly with the provisions of 
8. 33 of the B mini Tenancy Aot. Our Bahai 
Mahto v. Kehwar 8ahu, 1 Pat. L J. 76 = 
35 Ind Gas. ) i7. 

Mullick j. 

(19) S. 39. Provisos (1), (2), and 8. 30 (c) — 
Enhancement «jf rent— Improvement by land- 
lord— Sum in addition of interest— Claim for 
damages. See liANDDOBD AND TENANT, 
No. 6, 28 O L J 209. 

(80) Sa. 89 tb). proviso (1) and 178 (1) (6) — 
Occupancy fa Iding— Continuous realisation 
of rent at an illegal rate— Contract, en- 
hancing rent at more than 2 as. in the 
rupee , if void— Holding, division of— New 
tenancy , 

Proviso (1) to 8. 29 of the Bengal Tenanoy 
Aot does not ooritrol ol. ( b ) of the seotion and 
continuous realisation of rent at an illegal rate 
is of no avail in the landlord when he seeks the 
asaistanoe o! the Oonrt. 


2,— Bengal Act*— (Continued), 

Aot YIII of 1888 (Bengal Tenanoy)— (Contd,)* 

The tenants entered into a oontraot with the 
landlord by signing the rent roll, for payment 
of enhanced rent exceeding 2 as. in the rupee. 

The contract waB not registered. 

Held, that the oontraot waH wholly void (a). 

Where it was found as a fact . that the pre- 
existing holding was divided between two 
brothers of the tenant : 

Held, that, in the absenoe of an intention of 
the parties to that effeot, the division had not 
the effeot of oreating new tenancies and thuB of 
taking away the pre-existing ocoupanoy rights 
( 6 ). 

That under B. 178, ol. (1) (b), the oooupanoy 
right in existence oould not be taken away by 
tbo contract. Nafar v. Rahaman, 23 O.L. 
J. 680. • 

TtfUNON and OHAUDHUBI, JJ. 

References : — (a) 24 C. 896, P. (b) 11 C.L.J. 
66 ; 14 C.L.J. 110, F. 

(21) S. 30— Applicability of. Bee RENT, 
No. 1. 24 C.L.J. 373. 

(21-a) 8 . 30. Bee No. 19, supra . 

(22) 8s, 30, 39, 60 (2), 62, 106 (4) and 109 A 
—Basis of enhancement of rent dxscusstd — 
Decree of special Judge determining amount 
of enhancement— Ap+ttil, 

Where a Speoial Judge detei mines the 
amount of enhancement undt>r 8. 30 of the 
Bengal Tenanoy Act it ib a “ dcoisic-n settling a 
rent ” and as suoh appealable. 

Principles of enhancement discuF6cd. 

In the matter of determining the amount of 
enhancement of rent under 8. 30 n i the Bengal 
Tenanoy Aot (VIII of 1886) regard mu6t be had 
to the nature of the laud on which rent is to be 
assessed. If it is upland the prices of the upland 
staple orop must be considered, while if it is 
lowland the prices of the lowland staple orop 
must be asoertained. Sajiwan Mahto v. Gulab 
OhandLal. I Pat. L.J. 409 = 36 Ind. Cas. 678. 
CHAMIER, C.J. and BHARFUDDIN, J. 

(22-a) Ns. 30, 113, Ch, X— Prevailing rate— 
Enhancement of rent — Entry of certain 
sum as rent at settlement— Cw, Pro. Code, 
1908, O.I,r . 4. 

A settlement of rent with reference to the 
prevailing rate is not illegal merely* for the 
reason that it involves an enhancement of 
more than two annas in the rupee. There is 
no limit to the amount of enhanoement whioh 
oan be effeoted on the ground of prevailing rate. 

If the entry of a certain sum as rent at a 
settlement is merely an entry of the existing 
rate, then there is no bar to a proceeding foe 
settlement within 16 years. It is only if the 
entry resulted from ao aotual settlement of rent 
that the bar of 16 years under 8. 113 of the 
Bengal Tenanoy Aot would be applicable. 

Under the new Civ. Pro. Code %n appeal 
oannot be defeated merely upon the ground of 
non-joinder of parties. Bhagaban Mabapitta 
V. Paltuvam Singh, 89 Ind. Oas. 749. 
CHAPMAN and MULLIOK, JJ. 
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(28) 8s. 30 -A, 31— Seven different rates in 
one village— 8, 31 not extended thereto— 

' Prevailing rate ’ within the meaning of 
8 • 30"4™1/ exists , 

Where, in a village situate in a district to 
whiob 8. 31-A of the Bengal Tenancy had not 
been extended, it was found that there were in 
fact seven different rates of rent paid by seven 
different tenants, the rates varying from 
Bs. 2-6-6 to Bs. 7-9-5 per bigha , 

Held that there was no 4 one prevailing rate ’ 
within the meaning of 8. 30-A of the Bengal 
Tenanoy Aot to whioh the rent can be enhanced 
(a). Aghore Nath Mukhopadbya y. Abhoy 
Obaran Nath, 33 Ind. Oas. 86. 

Teunon and Newbould, jj. 

(28-a) S. 31. Bee No. 23, supra. 

(28-6) 8. 33. Bee No. 18, supra. 

(24) 8. 38— Rent, abatement of — 4 Permanent 
deterioration ' — Land covered with sand — 
Existing condition. Krishna Sahay y. Palak- 
dhart Rout, 22 O.I* J. 42-29 Ind. Cas. 236=20 
O.W.N. 1167. See Final Part, 1916. Ool. 123. 

(24-a) 8. 39. See No. 22, supra, 

(25) 8, 40 — Competence of Revenue Court 
where tenant not occupancy raiyat and rent not 
produce rent— Civil Court if may question its 
competence on such ground, Durga Mohan 
Gangopadya y. Sukumar Dai, 19C.W.N. 825 
>■21 O.Ii.J. 690—30 Ind. Gas. 412. See Final 
Part. 1916, Ool. 123. 

(26-a) S. 44. Bee No. 3, supra, 

(26) Bs. 45, 116, 120, 8ch. Ill, Art. (1) (a)— 
Zerait, land let to tenant claimed as— Tenant's 
admission in kabuliyat executed after 2nd March 
1888, if admissible— Lease of Zerait land for a 
term — Suit to eject brought more than 6 months 
after the expiry of term — Limitation. Ganpat 
Mahtonv. Rlshal Singh, 20 O.W.N. 14-83 
Ind. Oas. 978. See Final Part, 1915, Ool. 124. 

(27) 8, 49, cl- (6)— Raiyat, transfer of hold- 
ing by, to under -raiyat— Ejectment of 
under-raiyat by tenure-holder— Notice if 
necessary, 

A raiyat whose holding was not transferable 
transferred his interest to the under-raiyat 
under him and disappeared from the land. The 
tenure-holder subsequently granted an under- 
tenure to the plaintiff who sued to ejeot the 
under-raiyat : 

Held- That the under-raiyat was not entitled 
to the notioe presoribed by 8. 49, ol. (6) of the 
Bengal Tenancy Aot. To entitle him to olaim 
the protection of 8. 49 he had to establish that 
the suit was one for ejeotment by his landlord, 
and, under 8. 4, ol. (c), the landlord of an under- 
raiyat being a w raiyat he must establish that he 
holds under a raiyat, but in the present oase the 
holding being under a tenure-holder, 8. 49 was 
of no avail (a). J&dob 8ardar v. Goblnda 
Qhandrallondal, 84 Ind. Oas. 919-21 O.W. 
N. 868. 

BANDBB80N, C.J. and MOOKEBJEB, J. 

References (a) acf.L.J. 570 ; 4 G.W.N. 667, 

£. 


2.— Bengal Acta— [Continued), 

Aot YIII of 1BB5 (Bengal Tenancy)— (Confcf.). 

(28) 8 . 49 (b)— Under-raiyat* holding— 

Tenancy for a term— Beritabitity— Notice to 
quit— Term, expiry of — Heirs of an under - 
raiyat , if can be ejected without euch notice . 
Alejan Blbl v. Raham All, 22 O.Ii.J. 282- 
20 O.W.N. 756-81 Ind. Oas. 96. See Final 
Part, 1915, Ool. 196. 

(28-a) 8. 60, See No. 22, supra. 

(28-6) 8 . 49, cl, ( 6)—Non-transferable under - 
raiyati holding— Exchange— Acceptance- 
Ejectment— Notice, 

Where an under-raiyat whose sub-raiyafi 
holding is not transferable without the oonsent 
of the raiyati landlord exohanges the land of his 
holding and puts the transferee in possession 
and the raiyati landlord who is aware of this 
nevertheless continued receiving rent of this 
holding in the name of the under-raiyat and 
the conduct of the parties Bhows that the raiyati 
landlord did not treat the exchange as working 
forfeiture of the rights of the under-raiyat, 
the former oannot treat the transferee as tres- 
passer and ejeot him without notioe under 
ol. (6), 8- 49 of the Bengal Tenanoy Aot. Abdul 
Hamid v. Uday Ghandra Achtrjee, 32 Ind. 
Oas. 614. 

OHATTERJEE and BEAOHOROFT, JJ. 

(28- c) 8s. 60. 105— Fixity of rent, Presum- 
tion re — Enhancement — Jama wasil baki 
papers more than 70 years old genuineness 
of— Evidence Act, 1872, 8s, 8,490. 

In a proceeding under 8. 105 of the Bengal 
Tenanoy Aot for settlement of fair and equitable 
rent the tenant relied on receipts for 20 years 
to show uniform rent as a basis for the pre- 
sumption under 8. 60 of that Aot. The land- 
lord adduced evidenoe of Jama wasil baki papers 
more than 70 years old. Held that the Jama 
wasil baki papers were admissible in evidenoe 
and their genuineness oould be presumed under 
8. 90 of the Evidenoe Aot. Held further that 
the liability to enhancement was imposed not 
by these papers but by the law which, in the 
absenoe of the presumption under 8 60 or upon 
rebuttal of that presumption imposed a liability 
to enhancement upon tenants. Nlrodkrlihna 
Ghose v. Prodht Kumar Tagore, 32 Ind. Oas. 
794. 

*D. OHATTERJEE AND BEAOHOROFT, JJ. 

Relerence : — 16 O.L.J. 24, F, 

(99) 8s. 50, 105. Bee LANDLORD AND TEN- 
ANT, No. 60, 38 Ind. Oae, 415. 

(80) 8s. 60, 116— Wrong entry in Record-of- 
Rights—Quit for declaration — Whether 
governed by Bengal Tenanoy Act— Holding 
at fixed rates — Evidence of long payment at 
unchanged rate— Admissibility— Presump- 
ftoa. 

A suit by a tenant for a mere declaration 
that an entry in the Reoord-of-RightB showing 
his holding to be a kaimi jama is wrong and 
that bis oorreot status is that of a raiyat at 
fixed rates is not one under the Bengal Ten- 
anoy Aot. 
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Even though a salt is not under the Bengal 
Tenanoy Act, a Court is competent to take into 
consideration the evidence of long payment of 
rent at an unchanged rate as showing that the 
plaintiff had a holding at fixed rates (a). 

Under 8. 115, Bengal Tenanoy Aot, evidenoe 
of payment anterior to the publication of the 
Reoord-of- Rights is admissible (6). Plrthl 
Chand Lai Ohovdhovy v. Sheikh Moham- 
mad Tahir, 1 Pat. L.J. 67-35 Ind. Oas. 437. 
Mulligk, j. 

References (a) 12 O.L.J. 108 ; 12 O.W.N. 
482. F. (6) 12 O.W.N. 904, F. 

(80-a) 8. 62 — Eviction by landlord of portion 
of holding— Right of landlord to recover 
proportionate rent . 

If a landlord chooses to eviot his tenant from 
a portion of his holdingi he shall recover no 
rent from the holding until he has restored to 
the tenant the land which he has forcibly 
taken. There cannot be any apportionment of 
rent, if the diminution of the holding haB been 
due to dispossession by the landlord. ThiB 
rule applies equally to all classes of tenancies. 
Sham Naraln 81ngh v. Babu Chandra Shek- 
har Prasad Singh, 36 Ind. Oas. 528. 

BOB and PBASAD, JJ. 

References 24 0. 296; 5 Ind. Oas. 105 — 11 
O.L.J. 601 ; 9 Ind. Cas. 508-13 0 L.J. 119 ; 5 
Ind. Cas. 352-14 O.W.N. 446-11 C.L J. 606 ; 
18 Ind. Oas. 621-17 O.L.J. 50; 21 Ind. Oas. 
957 -18 O.L.J. 609, B. 

(31) 8. 52. See Kabuliat, No. 1, 33 Ind. 
Oas. 211. 

(31-a) S. 62. Bee No. 22, supra . 

(32) 8. 58 — Omission to give rent reoeipt — 
"Whether an ‘ offence '—Proceeding under that 
seotion upon tenant's complaint— Whether 
amounts to a criminal prosecution. Bee MALI- 
CIOUS PROSECUTION, No. 2, 1 Pat. L.J. 149. 

(83) 8. 66—8ale of ryot's holding in execu- 
tion of decree for arrears of rent— Further 
arrears , decree for— Effect of . 

Where the lessees of the proprietary rights of 
a landholder instituted a suit against the tenants 
in oooupation for arrears of rent and in execution 
of their deoree purchased the land themselves 
and took possession thereof. 

Held that the tenant's interest in the holding 
had thereby beoome extinguished and eliminat 
ed and that a subsequent purchaser in execution 
of another deoree for arrears of rent oannot get 
any Interest in the holding. Nag Naraln ¥ 
Jung Bahadur Sahal, 34 Ind. Oas. 905. 
ATKINSON, J. 

(84) B. 65. Bee HINDU LAW (WIDOW), 
No. 29, 84 Ind. Oas. 581. 

(85) S. 65— Deoree for road-oess— Purohaae in 
execution— Title of purchaser whether para- 
mount to that of mortgagee over same property, 
See MORTGAGE (GENERAL), No. 20, 1 Pat, 
L. J. 161. 

(85-a) 8. 67— Kabuliyat prior to Ac t fixing 
rate of interest varied by solenamah after the 

6 


2.— Bengal Acta— {Continued): 

Aot Till of 1885 (Bengal Tenanoy)— {Contd,). 

Act— Contract of tenancy newly created — 
Document— Construction, 

The original Kabuliyat by which the tenanoy 
was oreated waB of the year 1879 and it provided 
for interest at the rate of 6J per oent. per mensem 
on overdue instalments. This was varied in its 
terms by a Solenamah after the passing of the 
Aot. Held that the 8olenamah was only a vari- 
ation of some of the terms of the old Kabuliyat 
but that no new oontraot of tenanoy was oreated; 
and that therefore the tenants remained liable 
to pay interest at the rate stipulated in this 
Kabuliyat . Held also that if the Solenamah 
had oreated any new oontraot of tenanoy. the 
tenants would not have been liable to pay inter- 
est at more than the rate mentioned in 8. 67 of 
the Bengal Tenanoy Aot. Abdul Hamid Y. 
Abdul Ml jl, 32 Ind. Cas. 710. 

N.B. OHATTERJEA and RICHARDSON, JJ. 

(36-6) Ss. 67 and SB— Award of interest or 
damages on arrears of rent — Mandatory 
provision. 

Under B. 67 of Aot VIII of 1886 (Bengal) it 
is the duty of the Court to award interest and. 
under 8. 68, sub-ol. 2. the Court should 
award damages if it is a fit and proper case. 
The Court must do one or the other. The 
obligation is mandatory under the statute. 
Kandheo Naraln Singh y. Dewa .Singh, 36 
Ind. Oas. 956. 

MULLIGK and ATKINSON, JJ. 

(36) 8s. 67, 179 —Permanent mokurari lease 
— Stipulation to pay interest on arrears of 
rent 11 at 75 per cent, with full damages ," 
if by way of penalty— Contract Act (IX of 
1872), S. 74 — Mere high rate if sufficient to 
demand interference— Facts and circum- 
stances to be proved — Position of tenant 
under permanent lease and debtor compared 
—Onus of proof . 

Per N . R . Chatterjea , J.— 8. 179 of the 
Bengal Tenanoy Aot does not exolude the con- 
sideration of the question whether a stipulation 
in a permanent mokurari lease to pay interest 
at a higher rate than that provided by B. 67, is 
afleoted by provisions of law other than the 
Bengal Tenanoy Aot. And although Courts 
should not lightly interfere with oontraots 
between landlords and tenants in oases of per- 
manent mokurari leases, a stipulation for pay- 
ment of interest on arrears of rent at a rate 
whioh is unoonsoionable should not be allowed 
to be enforced even in snob oases. 

No hard and fast rule can be laid down as to 
what is unoonsoionable and exorbitant, whioh 
must be determined with regard to the faots of 
eaoh oase, 

Interest represents compensation . for the 
detention of the rent and a stipulation in a 
mokurari lease to pay 11 75 per oent. interest 
pluB full damages " appears rather tw have been 
intended as an effeotive means of securing 
punotual performance of the oontraot than re- 
present the damages whioh the landlord was to 
Buffer by reason of non-payment of the rent. 



88 


THE CURRENT INDEX, 1916. 


84 


2,— Bengal Acte— (Continued), 
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Per Richardson, J.— The lessee of a per- 
manent lease at an invariable rent is not prima 
facie entitled to the indulgent consideration 
whioh might be extended to a needy and impro- 
vident debtor in tho clutches of a grasping 
money-lender, and though it may bo that the 
provisions of 8. 179 of the Bengal Tenanoy Aot 
must be read subjeot to the power of the Court 
to intervene under the Contraot Aot, they 
cannot be overlooked or left out of aocount. 

Stipulation to pay interest at a high rate may 
be proved to bo ono by way of penalty, but to 
justify an inference that it is so, it is not 
enough to show that it was a hard bargain. 
In genera], evidence of faots and oircumstances 
outside the oontraot is necessary to justify the 
Court's interference. 

The onus to prove t-uch oiroumstanocs is on 
the lessee. Nabo Kumar Chnckorbntty v. 
Syed AJbdul Jubbur Mlyan, 21 C.W.N. 112 = 
36 Ind. Cos. 721. 

N.R. CHATTERJE A and RICHARDSON, JJ. 
(36-a) S. 69. See No. 35 a, supra. 

(37) 8s. 74, 179— Written lease— A definite 
amount over and above amount stated as 
rent , but fotming part of consideration , if 
abwab— High rate of interest and damages 
in Mokurari lease , if penalty— Contract 
Act (IX o/ 1872), S. 74. 

The question whether any particular item is 
or is not an abwab must depend upon the 
construction of tbo contract of lease in .each 
oase, and the question in eaoh case is whether 
the sum claimed is really part of the rent 
agreed upon to be paid as consideration for the 
lease. 

The question whether in a oase where there 
is a written engagement, a specified sum whioh 
is neither indefinite nor arbitrary and which is 
agreed upon lo be paid as part of the rent in the 
lease creating the tenanoy can be recovered, 
was not referred to the Full Bench in Radha 
Prosad Singh v. Bal Kowar Koeri , 17 C. 726. 

A stipulation in a kabuliyct creating a 
mokurari lease to pay interest at 75 per cent, 
on arrears of rent and damages at 300 per cent, 
is intended to secure punctual payment of rent 
rather than represent the loss to whioh the 
landlord iB put for the non-payment of the rent. 
Being by way of penalty suoh a stipulation 
oomes under 8. 74 of the Contraot Aot, and is 
also unconscionable. Upendn Lai Gupta v. 
MeheraJ Blbl, 21 C.W.N. 108. 

CHATTERJE A and 8HEEPSHANKS, JJ. 

(88) 8. 85— Under ‘raiyati lease for 9 years 
• with covenant of renewal if valid— Eject- 
ment* suit for , at termination of term. 
Notwithstanding the provisions of B. 85 of 
the Bengal Tenanoy Aot, a stipulation in a 
lease granted by a raiyat to an nnder-raiyat 
that, after the expiry of the nine years for 
whioh the lease was granted, the raiyat would 
grant the under-ralynt a freah lease of the land 
ie valid (a). 


2. —Bengal Acta— {Continued). 

Act VIII of 1885 (Bengal Tenancy)— (Contd.). 

When there is a covenant for renewal, if the 
option does not state the terms of the renewal, 
the new lease would be for the Bame period and 
on the same terms as the original lease in 
respeot of all the essential conditions thereof 
except as to the covenant ior renewal itself. 

If it is possible to interpret au agreement 
between the parties so as to make it operative, 
effect should be given to it and the oontraot 
should not be pronounced unenforceable. 

Held — that the only reasonable interpreta- 
tion of the covenant in this case was that the 
parties agreed that the lease wonld be renewed 
on' tho same terms and for tho eamo period as 
the original lease. Lanl Mia y. Muhammad 
Easln Mea, 20 C.W.N. 948*33 Ind. Uas. 448. 
MOOKERJEE and N.R. CHATTERJEA, JJ. 
References : — (aj 16 C.L J. 122, F-\ 15 O.L. 
J. 672*16 C.W.N. 618, R. 

(39) S. 85. Sea BUB-DEASE, No. 2. 24 C.L. 
J. 638. 

(40) 8. 85. See SUB LEASE, No. 1, 24 O.L. 
J. 539. 

(40-a) 8. 85, See No. 7, supra. 

(41) S. 85 (2)— Lessee inducted on land by a 
void lease if may plead lease void and 
created no rights— Lease registered in con- 
travention of the law— Suit for damages 
for breach of covenant— Estoppel— Scope of 
the Bengal Tenancy Act, whether it excludes 
operation of rules of tguity m the relation 
of landlord amt tenant . 

In a suit for damages by a lessor against a 
lessee for breach of a covenant contained in a 
registered lease purporting to have been granted 
by the lessor as tenure-holder to the lessee as 
under-tenuro-holder, it was found tbAt in faot 
the lessor was an occupancy raiyat, and the 
lessee urged that tho lease, having been granted 
and registered in contravention of S. 86 of the 
Bengal Tenanoy Aot, was void and inoperative; 

Held— that the lessee wan estopped from 
showing that the lease was void and that no 
interest passed to him (a). 

That the Court was not precluded from so 
holding by the previous deoieions of the High 
Court. 

The Bengal Tenanoy Aot is not a oomplete 
Code even in respect of the law of landlord and 
tenant ; much less does it profess to incorporate 
the general principles o! the law of oontraot 
and the doctrines of equity jurisprudence in so 
far as they may have to be applied in the 
determination of disputes between landlords 
and tenants. Baroandas Bhattaehavyya v. 
Nilmadhab Baha. 20 C.W.N. 1340*24 O L.J. 
641-36 Ind. Cas 754. 

MOOKERJEE and CUMING, JJ. 

Reference (a, 20 0 W N. 1336. F. 

(42) 8. 86 (6) Encumbrance by tenant— Sur- 
render of holding to landlord— Settlement by 
landlord with third person — Right of encum- 
brancer . 

A transfer of a portion of non-transferabla 
holding of an oooupanoy raiyat is so fas valid 



85 


HIGEBT OF OASES. 


86 


2,— Bengal Acts— (Continued). 

lot YIII of 1885 (Bengal Teaanoy)— (Contd.). 

against the landlord as not to entitle him to 
enter upon the portion transferred. A surrender 
of the holding by the tenant made without the 
consent of an enoumbranoer is not valid and 
has not the effect of entitling the landlord to 
khas possession in regard to his rights. So 
where a raiyat with a non-transferablo right of 
oooupanoy, eceouted a Kat Kabala in respeot of 
a part of his holding and thereafter a tenant, 
surrendered his holding through the landlord, 
who had obtained a deoreo for arrears of rent, on 
the understanding that the tenant was not to 
be liable for the arrears due, the person with 
whom the landlord entered into a settlement 
subsequently cannot oust the eucumbranoer 
from the possession of the property. Hasunl 
Blbl y, Sadlr Mamud Sankar, 30 Ind. Cas. 352. 
D. CHATTERJEE and N. CHATTERJEE, JJ. 

References:— 27 Ind, Cas. 61=»20 C.L.J. 52 
®18 O.W.N. 971 {F.B.) = 42 C. 172, F . 

(43) 8. 87— Abandonment— Whether sufficient 
to extinguish rights of lessee's transferee — 
Surrender and abandonment— Difference 
between— Transfer of Property Act, Ss. 3, 
117. 

Abandonment and surrender aro quite dis- 
tinot, as surrender, express or implied, must be 
mutual between tho parties. 

Though abandonment may terminate a 
tenanoy under the Bengal Tenancy Act, it is 
not by itself sufficient to extinguish the rights 
of a transferee of a lesseo under the Transfer of 
Property Aot. Sakayat Mollah v. Alam 
Mollah, 33 Ind. Cas. 98. 

Newbould, j. 

(44) 8 . 87 — No splitting up of tenancy of 
several tenants— One of original tenants 
remaining t n possession— No abandonment 
of tenancy . 

Where it was not ahown that a tenanoy in 
favour of several persons was split up. and one 
of the original tenants still continued in posses- 
sion of the land, though the others dropped 
away, there oould be no abandonment of the 
tenanoy within the meaning of S. 87 of the Aot, 
and, therefore, a landlord oould not ejeot the 
remaining tenant in possession. Gopl Bundarl 
Bail v. Haladhar Maaumdar, 30 Ind. Cas. 583. 
MULLIGK, J. 

Reference 7 C.W.N. 670, D. 

(44- a) 8 . 87— Occupancy tenants— Transfer 
o/. non-occupancy holding— Abandonment- 
Right of re-entry— Finding as to abandon • 
ment—8econd appeal . 

Where oooupanoy tenants whose rights are 
not transferable by custom sell their holding 
and abandon it, the landlord has a right of re- 
entry and if the landlord tranefers this right to 
any person by a miras-ijara the transferee is 
entitled to a decree for ejeotment as against the 
pnrohaser of the bolding from the oooupanoy 
tenants, even though the purchaser of the hold- 
ing eieontes a release deed in favour of the 
original tenants and pats them in possession. 


2 — Bengal Ada— (Continued). 

Aot Y11I of 1886 (Bengal Tenanoy)— (Oontd.). 

A finding of the lower appellate Court on the 
question of abandonment, arrived at on 
evidence on the record, is one that oannot be 
assailed in seoond appeal. Kallas Ghandf* 
Aloh y. Romesh Chandra Sen, 32 Ind. Cas. 355* 
D. CHATTERJEE and BEAOHOROFT. JJ. 

(44- b) 8. 93 — Co-sharer with separate account 
in Collector ate — Continuance as “ co-owner” 
—Appointment of common manager. 

Au estate is still a single eBtate for Revenue 
purposes, though separate accounts have t er n 
opened iu respect of it. A oo-eharer continues 
to be a “ oo-owner " though thero is a sepirato 
entry in respect of the share in the UolleoLurato. 

The dispute as to the management of an es- 
tate within the meaning of 8 93 of iho Aot need 
not be beBweeu all the co-owners of the estate^ 
Nor tho dispute noed be as to the management 
of and every part of the estate. What is 
required is a dispute between co-owners “as to" 
tbo mauRgement of the estate, that is.a dispute 
relating to or affecting the mauagemen 1 ol tbo 
estato. A dispute between t. e opposite parlies, 
who own the greater p itt of ihe estate, even if 
the diepule be only as to the management of 
thoir share, is sufficient. Similarly a dispute 
as Lo the terms on which or the person with 
wh.rna particular holding or a number of 
holdings should be settled, is a dispute as to the 
management of the estate, though only a part 
of the estate is involved. 

A manager of part of an estate is not a 
manager of the estate, because the part doeBnot 
include the whole. A dispute as to the manage- 
ment of part of an estate is a dispute as to or 
relating to the management of ihe estate, 
because the whole inoludes the part (a). 

The District Judge has power to appoint a 
oommon manager under the section though 
there may be disputes between the co-owners 
as to management of the estate involving a 
dispute as to boundaries between that oommon 
estate and another estate separately owned by 
one of the oo-owners. Kumar Soradlodu Roy 
v. Glvlih Mohloi Devi Chowdhuranl, 36 Ind. 
Cas. 448. 

Chatterjea and Richardson, jj. 

, References :— [a) 6 C.L.J. 216; 11 O.W.N. 
1143, R. 

• 

(45) S. 93— Receiver if may be appointed in 
proceedings to appoint a oommon manager. 
See CIV. FRO. CODE (1908), No. 636, 20 O W, 
N. 1009. 

(46) Ss. 93, 94, 95— Common manager— 
Pendency of proceedings for appointment 
of — Interim receiver— Court's power to 
appoint — Necessity for proper evidence— 
Ex parte statement in verified petition- 
insufficiency — Civ. Pro. Code , 1908, 
0. XL, r. 1. 

Where upon an ex parte statement contained 
in a verified petition of the applicants who 
stated that the oontents of their petition ware 
true to the best of their information and belief, 
a reoeiver was appointed to take possession of 
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the properties until the Judge passed his final 
order for the appointment of a common 
manager under the Bengal Tenancy Aot : 

Held that the order was wrong and must be 
set aside. 

In a proceeding under the Bengal Tenanoy 
Aot for the appointment of a common manager 
it is competent to a Court to appoint a reoeiver 
under ciroumstanoes under whioh it oan 
rightly make the appointment. In order that 
an order of Court of this kind should appear 
to the Court just and convenient, there must 
be evidence upon whioh the Court can oome to 
a oonolusion that it is just and oonvenient. 
lead All Chowdhury v. Syed Mohamed 
Husain Ghowdhury, 84 Ind. Gas. 83. 

CHATTBBJEE and BEAOHCROFT, JJ. 

(46-fl) 8. 94. Bee No. 46, supra. 

(4 6 - 6 ) 8. 95. Bee No. 46, supra . 

(47) 8 . 103 — Record of rights— Evidentiary 
value . 

The reoord of rights is a document prepared 
by a state offioial for State purposes in an open 
and public manner and the law requires that 
it should be presumed to be accurate until 
it be proved to be incorrect ; and the person 
who appears recorded in the Reoord of Rights 
is not to have his rights lightly flittered away 
in the absence of legal proof. It is not proper 
to say that the Reoord of Rights is only 
evidence between landlord and tenant. It is 
evidence in all oaseB where the subjeot-mntter 
with whieh it deals is in dispute. Muhammad 
Farid v. Abdul Vahab, 35 Ind. Caa. 494. 
ATKINSON, J. 

(47-o) 8. 103. Bee No. 60, infra . 

(48) Oh. X. 8s. 103- B, 104— 104- J, 105, 119, 
113— Agreement between landlord and 
tenant prior to date of entry in record - 
of -rights— Rate of rent entered in the 
Record— If liable to enhancement— Appli- 
cability and scope of 8. 113 — 8 . 113 not 
affected by 8 . 103 -B— Nature of the two 
sections. 

If the rent entered in the Reoord-of-Rights 
was the rent settled under Chap. X of the 
Bengal Tenanoy Act, then 8. 113 of the Aot 
precludes the landlords from obtaining on the 
strength of a provision for suoh enhancement 
contained in a oontraot entered into with the 
tenants prior to the date of the entry in the 
Reoord-of-Rights, a deoree for rent at a higher 
rate than that entered in the Reoord-of-Rights. 

8. 113 applies to rents settled under Chap. X. 
Under that ohapter rent may be settled in 
aooordanoe with the provisions oontained in 
Ba. 104— 10 ^J, or rent may be settled under 
8. 105 or 8. 119. 8. 118 does not apply to 
oases of rent other wiso settled. 

There* is really no inconsistency between 
B. 103-B and 8. 118 and if there were any in* 
oopsistenoy between them, the general provi- 
sions of B. 103- B would have to give way to 
the particular provisions oontained in 8. 118. 
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8. 103- B applies to all entries in the Reoord- 
of-Rights and oreates a presumption of correct- 
ness with regard to them. 8. 113 applies in 
those oases where the rent of a tenure or hold- 
ing has been aotually settled under the ohapter. 

A consideration of Ch. X as a whole shows 
that the effect of the plain language of 8. 118 
is not in any way controlled or out down by 
anything in 8. 103-B (a). Meyajan Bulan v, 
Bvfmatl Joymala, 34 Ind. Oas. 89. 
OHATTERJEA and RICHARDS, JJ. 

References (a) 130.W.N, 910-4 Ind. Oas. 
470, R. 

(48-fl) 8. 104. Bee Nos. 48, supra , and 60, 
infra. 

(49) 8s. 104, 106— Lakheraj title- Settlement 
Officer , decision of— Bengal Tenancy Act , as 
amended by 8. 9 of Act III (BC.) of 1898- 
Res judicata — Competent Court. Maharaja 
Blrendra Klsove Manlkya Bahadur y. Kall- 
tara Debt ? , 99 C.L.J. 165-80 Ind. Cas. 953- 
43 C. 547. Bee Final Part, 1916, Col. 189. 

(50) Part II, Oh. X, Bs. 104-G, 191, 199. 
Bee Landlord and Tenant, No. 63, 33 
Ind. Oas. 490. 

(61) S. 105— Enhancement of rent—8ecohd 
appeal if lies against decision of 8pecial Judge. 
Akbar All Khan v. Syed Abbas, 19 O.W.N. 
1398-39 Ind. Cas. 164. See Final Part, 1915, 
Col. 183. 

(61-o) 8. 105. Bee Nob. 99, 99 and 48, 
supra , and 58, infra . 

(51-5) 8s. 105 and 106-A—8uit for settle- 
ment of rent— Determination of status of 
tenant— Under tenant proper party to suit. 

In a suit by a landlord for settlement of fair 
and equitable rent the under-tenants of the 
tenants are proper parties though not neoessary 
parties to the suit. 

In settling a fair rent under B. 105 of the 
Aot there is nothing to prevent the Revenue 
Offioer and the Court from taking into consi- 
deration the terms and conditions embodied in 
the lease or other written, document by whioh 
the rights of the parties are regulated (a). 

A landlord applied under 8. 105 of the Aot 
for settlement of fair and equitable rents in 
respeot of lands held by his tenants. The 
tenants were entered in the [Reoord of Rights 
as tenure holders. The landlord disputed the 
correctness of these entries and asserted that 
the tenants were raiyats and liable to pAy rent 
as Buoh. Upon this question an ([issue was 
raised whioh the Revenue Officer refused to try 
on the ground that for that purpose the under- 
tenants or the sub-tenants of the tenants wets 
necessary parties. The same view was held by 
the District Judge also. Held that the under- 
tenants oould not be denied to have been the 
proper parties, if they had been joined as parties 
to the proceedings, but they were not neoessary 
parties in the sense that the proceedings must 
fail in their absence. Held also that the Reve- 
nue Offioer should not have refused to try[the 
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question whether the tenant was a raiyat or 
a tenure holder, as the question was prime facie 
triable in auoh proceedings under S. 105- A, 
ol. (e) of the Aot, though the under tenants or 
sub-tenants were not made parties to the pro- 
ceedings. Jogendra Mohan Das y. Janakl 
Math Baha, 86 Ind. Oas. 795. 

RICHARDSON and SMITHEB, JJ. 

References (a) 17 Ind. Gas. 917 - 16 O.L.Ji 
381 ; 17 Ind. Gas. 919 - 10 O.L.J. 363, X. 

(61-o) 8a . 105, cl. (4). 109-4.—“ Settling rent ” 
includes enhancement— Cw. Pro . Code, 
1908, 8 . 115— Appeal ( second appeal)— 
Erroneous decision on limitation— Revi- 
sion. 

It is olear from the terms of sub-8. (4) of 
S. 106 of the Bengal Tenanoy Aot that the ex- 
pression “settling rent ” includes enhancement. 
If such “settling rent" by a Settlement Offioer 
results in enhancement, his decision cannot be 
the subjeot of a seoond appeal. An erroneous 
deoision on a question of limitation cannot be 
a ground for interference in revision by the 
High Court under S. 116, Giv. Fro. Code, 1908. 
Rampat Mohato v. Ram Oolam Singh, 32 
Ind. Gas. 982. 

Chapman and Mulliok, jj. 

(52) 8s. 106, 105-4, 109, 111 -4-Scope of 
8s. 109 and 111-4— Assessment of fair rent 
under 8 . 105, a declaratory suit by tenant 
barred when— Res judioata. 

The proviso to 8. Ill- A applies only to a oase 
where the record of rights has been framed in 
pursuance of an order made under 8. 101, sub- 
El. (2) ol. (d), that is, to a oase where a settle- 
ment of land revenue iB being or is about to be 
made but not to a case where the Record of 
rights was prepared at the instance of the land- 
lord under the provisions of 8. 101, sub-8. (2), 
Ol. (4). 

Whereafter the assessment of a fair rent 
under 8. 105, a subsequent suit for a two- fold 
declaration was brought by the tenants. Held 
that in so far as the tenants sought for a declara- 
tion that they were maurasi mokarari raiyats 
and not tenure holders and that the lands held 
by them constituted notone tenure but distinot 
raiyati holdings, the suit was maintainable! 
but that in so far as the tenants sought for a 
declaration that the landlord was not entitled 
to realise the rent assessed under 8. 105, the 
suit was olearly barred by 8. 109. 

As the introduction of 8. 105- A has not alter- 
ed the scope of S' 109, 8. 109 must be oonstrued 
on the same lines as before the introduction of 
S. 106-A. To attract the operation of 8. 109, it 
is essential to establish that the Civil suit has 
for its subjeot- matter what has already formed 
the subjeot of an application under 8. 105 (a). 

It oannot be held, on the analogy of the 
dootrine ol constructive res judicata that the 
jurisdiction of the Oivil Court has been oon- 
struotively excluded even when a point has 
been neither raised nor deoided under B. 105 
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read with B. 105-A. Nawab Bahadur of 
Morshidabad ». Ahmad Hussain, 85 Ind. Caa. 
695. 

MOOKEBJBH and OUMlNQi JJ. 

References (a) 12 O.L.J. 196 : 19 G.W.N. 
686 ; 19 O.W.N. 637 N., R, 

(58) 8s. 105 and 109— Scope and effect of— 
Discretion of Revenue Court — Effect. 

The meaning and intention of the Legislature 
in enacting 8. 109 was to avoid oonfliots arising 
between the Revenue Courts on the one side 
and the Oivil OourtB on the other ; and, under 
that seotion, when an issue is deoided by a 
Revenue Court having jurisdiction, under 
8. 105, the deoree having the force and effect 
of a deorep of a Civil Court, no aotion is oapable 
of being antertained by a Civil Court in connec- 
tion with any matter deoided in the proceeding 
under B. 106 (a). Ramdayal Pandey v. Genda 
Tewarl, 1 Pat. L.J. 479. 

ATKINSON and KlNQSFOBD, JJ. 

Refprence :— (a) 16 O.L.J. 67, F . 

(54) Ss. 105, 188— Separate tenancy— Tenant 
executing kabuliat in favour of co- sharer -land- 
lord — Bengal Tenancy Act 8s. 106, 188 — 

1 Land .’ Safaruddt v. A. K. Fazal Huq, 
21 O. L.J. 592-30 Ind. Cas. 414. Bee Final 
Fart, 1915, Col. 134. 

(65) 8 . 106— Res judioata— Order of Settle- 
ment Officer under 8. 106— Decree— Suit in 
Civil Court , maintainability of— Act III (B.C.) 
of 1898, 8. 9 — Jurisdiction — Rent-free title if 
can be investigated. Nikunja Beharl Chanda 
v. Maharaja Radha Kishore Manlkya Baha- 
dur, 22 O.L.J. 148-20 O.W N. 275-80 Ind. 
Cas. 944. Bee Final Part, 1916, Col. 134. 

(55-a) 8. 106. See No. 49, supra. 

(56) 8s. 106, 108 — Record of-rights , entry in, 
correction of— Declaratory suit— Produce rent , 
variation of, according to caste and occupation— 
One suit against all the tenants in the village , if 
maintainable— Civ. Pro. Code (1908), O. I, r. 3 
— Defendants , joinder of — Court- fee , amount of 
— Court Fees Act, 8. 28— Revenue- officer, revi- 
sional powers of— Powers, if restricted to the 
merits of the case— Revenue officer, if can on 
revision direct payment of additional Court fee. 
Dhakeehwar Proaad Naraln Bing v„ Iewav- 
dharl 8logh, 22 C.L J. 57-30 Ind. Obb. 862, 
Bee Final Fart, 1915, Col. 135. 

(57) 8s. 106, 109— Boope. 8ee CIV, PRO. 
CODB (1908), No. 562, 24 O.L.J. 79. 

(57-a) 8. 108. Bee No. 56, supra . » 

(57-5) 8. 109. Bee Nob. 22, 62, 53, 57, supra . 

(68) 8s. 109-4, 105 — Decision of Special 

Judge in appeal from order of Settlement 
Officer in proceeding under 8* 105 allowing 
enhanced rent on basis of excess area, if 
open to second appeal to High Court — Find- 
ing of fact based on erroneous interpretation 
of contract . , 

In a proceeding under J3. 105 of the Bengal 
Tenanoy Aot, the landlord’s oase was that the 
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area in the oooupation of the tenant as found 
on measurement in the settlement proceedings 
under Chap. X of the Bengal Tenanoy Aot by 
the Revenue authorities exoeedcd the area 
mentioned in the kabuliyat , wherein it was 
stipulated that tho landlord ‘oould have the land 
measured within the term and if the area or 
the classification was found to be wrong the 
tenant would be bound to pay additional rent 
or be entitled to ?. reduction as the case might 
be. The landlord claimed assessment of rent 
on the difference between these two areas and 
prayed for a fair and equitable rent being 
settled for all the lands in the holding. The 
tenant donied that he was in possession of 
exoess lands. Tho Settlement Offioor found 
that the tenant was in oooupation .of excess 
area and he assessod fair rent on this basis. In 
appeal the Speoial Judge held in substance that 
the tenant was not in oooupation of exoess lands 
beoause he must be deomed under bis contract 
to be in oooupation of the area mentioned 
therein. Against this decision of the Speoial 
Judge the landlord preferred an appeal to the 
High Court. 

Held— That, when in a prooeeding under 
S. 105 of the Bengal Tenanoy Aot, the Settle- 
ment Officer is asked to inorease the rent under 
BUb-S. (A) in aooordanoe with the rules laid 
down in S. 52, and the olaim is refused on 
appeal to the Speoial Judge on the ground 
that the land of the tenant is not proved to be 
in exoess of the aroa for whioh rent had been 
previously paid, a second appeal to the High 
Court is not barred by S. 109- A of the Bengal 
Tenanoy Aot. 

That in the present ease a seoond appeal lay 
to the High Court and should also suooeed on 
the merits, inaemuoh as the finding of the 
Bpeoial^Judge involved an error of law. Jnan&da 
Bnndarl Chowdhraul v. Ada Sheik, 20 C. 
W.N. 428 = 23 G.L.J. 281 = 43 0. 603 (F.B.) = 
83 Ind* Cas. 148- 

Sanderson, c.j., Woodroffe, 
Mookerjee, Holm wood and 
D. OHATTERJEE, JJ. 

(58-a) S, 111. See No. 52, supra. 

(59) 8 . Ill- A — Plaintiff shown a? tenant 
liable to pay rent in record of -rights— 
Suit for declaration that he was a lakhiraj 
tenant not liable to pay rent— Nature of 
suit— Limitation, 

In this case the Reoord-of-Rigbts whioh was 
finally published on 14-11-1905 showed the 
plaintiff to be liable to pay rent to tho landlord 
at a certain rate. Tho laudlord sued for rent 
and got a dooree against the plaintiff on 
1-8-1912. Plaintiff now sued on 7-10-1912 for 
R declaration that be wns a lakhiraj raiyat on 
the land and was not linble to pay reut to the 
defendant landlord. 

Eeld, that- the suit was one substantially 
under 8. Ill- A of the Bengal Tenancy A^t, 
and although no reference was made to tho 
record-of-rights iu the plaint, the efleot of 
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the declaration sought for, if granted, would he 
to oorreot the reoord-of-rights, and the oauee 
of action aoorued. not on the date of the rent 
deorae passed against plaintiff, but on the 
date of the publication of the Reoord, and as 
that took plaoe more than 6 years before this 
suit, the suit was barred. 8helkh Amlruddln 
alias Tincowrle v. Sheikh Saldur Rahman, 1 
-Pat. I4.J. 73 = 35 Ind. Cas. 433. 

MULLICK, J. 

Reference 11 O.W.N. 48, F, 

(60) $s. 111-ii, 104-H, 103- 23 — Occupancy 
right , suit for declaration of, after final publica • 
tion of record-of-rights— Limitation— Presump* 
tion as to correctness of record , rebutting of, 
Kameda Proaanna Bhuya v. The Secretary 
of State, 19 O.W.N. 1017-30 Ind. Caa. 256. 
See Final Part, 1916, Col. 136, 

(61) S. 111-23— Suit brought within the pro- 
hibited period — Proper procedure— Rejec- 
tion or return of plaint at once— Civ. Pro. 
Code ( Act V of 1908), 0. VII, rr. 10 and 11 
—Plaint kept in the file until expiry of 
three 7nonths—Suit if may be dismissed later 
on— Jurisdiction of the Court , to proceed to 
try suit on the merits. 

In view of the provision of S. Hl-B of the 
Bengal Tonancy Aot that a suit shall not be 
instituted in any Civil Court for the decision of 
certain issues within three monthB from date of 
the certificate of final publioation of the reoord- 
of-rigts, the proper oourse for the Court, when 
such a suit is brought within that period, is to 
rejeot the plaint under O. VII, r. 11, ol. (d) of 
the Civ. Pro. Code. 

If, the defeot being overlooked! the plaint is 
registered, the Court on subsequently discover- 
ing it when the three months have expired, 
would not bo justified in dismissing the suit. 

As the section does not take away the Civil 
Court’s jurisdiotion altogether it Bhould, in suoh 
a ease, proceed to try the suit on the merits. 

Per Richardson , J. — If a plaint presented 
during the prohibited period be not at onoe 
returned or rejeoted under O. VII, r, 10 or r. 11 
of the Civ. Pro. Code (as the legislature 
undoubtedly contemplates) and remains on the 
file of the Court, the suit may be treated, sub- 
ject always to any question arising under 
S. 109, as though the plaint had been reoeived 
and the suit instituted on the day following the 
expiration of suoh period (a). Pfan Krishna 
Saha v. Krlpa Nath Ohowdhry, 35 Ind. Cas. 
76 = 21 O.W.N. 209. 

N.R. OHATTERJEE and RICHARDSON, JJ. 

References : — (a) 17 O.W.N. 403 = 17 O.L.J. 
239 ; 19 C.W.N. 1141 ; 34 0. 20-llC.W.N. 88 
(F.B.), R. 

(61-a) 8. 112, See No. 4fl, supra, 

(61-6) 8, 113, See No. 48. supra. 

(62) S. 1 15— Tenanoy conlinorn how long— 
Time. PXt.priNion rf. 8*0 EXECUTION OF 
Decree, Nw. 18, 24 o.L.J. 623 

(62-a) S. 116. See No. 30, supra. 
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(62-6) B. 116. See No. 26, supra , 

(63) 8 . 116 and 8ch. 3, cl. 1 (a)—Ehas 
Khamar land held by tenant under lease 
/or term— -Suit for Eh ah possession brought 
more than six months alter expiration of 
lease— Limitation— Beading of Chapter if 
may be looked at for construing sections . 
The plaintiffs sued for Khas possession of 
land held by the defendants under a lease fdr 
five years on the ground that they were entitled 
to re-entry at the expiration of the agreement. 
It was found that the defendants were not in 
possession of the land before they entered it 
under their lease and that the land in suit was 
khas khamar . The suit was brought more 

than six months after the expiration of the 
lease : 

Held — That the defendants were not inoluded 
in the term 11 nou-oooupanoy raiyat” within 
ol. 1 (a), Boh. 3 of the Bengal Tenancy Act and 
the Buit was not barred. 

That the Court could look at the heading of 
Chap. XI of the Bengal Tenancy Act for the 

S urpose of construing the sections. Dwarka 
[ath Chowdhurl v. Tafazar Rahman Sarkav, 
20O.W.N. 1097. 

WOODROFFE and CHAUDHURI, JJ. 

(63-a) B. 120. Bee No. 26, supra . 

(63-6) 9. 133 —Suit for rent for less than 
As. 60 — Interest in land having conflicting 
claims thereto— Appeal. 

A Buit for rent for less than Rs. 50 was dis- 
missed by the first Court and an appeal pre- 
ferred to the District Judge was dismissed by 
him as inoompetent under the provision of 
B. 153 of the Bengal Tenancy Aot. Held that 
the appeal lies to the District Judge since the 
decree decided a question relating to Borne inter- 
est in land as between parties having conflict- 
ing claims thereto. .BatUh Chandra v. Amlrld- 
dln Khadlm, 32 Ind. Gas. 784. 

RlOHARDBON and IMAM, JJ. 

References 8 O.W.N. 434, F.\ 8 O.W.N, 
437, 438, R. 

(64) S. 147 (a)— Compromise in contravention 
of, e fleet of . 

A compromise decree passed in contravention 
of the provisions of S. 147 (a) of the Bengal 
Tenancy Aot is a nullity. Ohand Goraln y. 
Kh nh Lai Mahton. 35 Ind- Cas. 445. 
EINGBFORD, J. 

Reference 17 C.W.N. 496, F- 

(65) 8 . 1 53— Second appeal — Maintainability 
of — 11 The amount claimed in the suit ” — 
1 Rent ' — Suit claiming rent and damages 
for breach of contract— Civ. Pro . Code 
(1908), Ss. 102, 116 — Err of of law , 

The bar provided in B. 153 of the Bengal 
Tenanoy Ant nannot be evaded by the joinder 
of a claim lnr money with a olaim for rent, 

The expr ssion * the amount olaimod in the 
suit ’ in ol. fa> of 8. 153 of the Bengal Tenanoy 
Aot has reference (o the rent for the reoovery 
whereof the suit has been instituted. The term 
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1 rent 1 may possibly ioolude whatever is recover- 
able as rent under the provisions of the Bengal 
Tenanoy Aot as also sums ancillary to rent, 
suoh as interest on rent in arrears, or statutory 
damages for non-payment of rent. 

A suit was brought for reoovery of Rs. 82-8 
as arrears of rent and damages and of Rs. 50 
as damages for breach of contract, t.e., for 
reoovery of the sum of Rs. 132-8. A deoree was 
passed in favour of the plaintiff, whioh was 
confirmed on appeal : 

Held, that a second appeal was barred under 
B. 153 of the Bengal Tenancy Act, in so far as 
the claim for rent waa concerned, and in res- 
pect of the claim for damages for breach of 
oontraot, a second appeal was equally barred 
under 8/ 102 of the Code of Civil Procedure. 

The High Court cannot interfere under S. 115 
of the Code of Civil Procedure on the ground 
that the lower Court has committed an error of 
law, Jamadar v. Jagat Klihore, 23 O.L.J. 
557 = 34 Ind. Cas. 697. 

MOOKERJEE and Beachoroft, JJ. 

(66) 8. 153 —Second appeal, whether lies— 
Tenant claiming mafi, as jeth raiyat — 
Meanings of jeth raiyat and mafi. 

Where, in a rent suit valued at less than 
Rs. 100, the tenant olaimed Rs. 3-5 as. aB mafl 
on the whole rent, on the ground that he was 
a jeth raiyat , and the District Judge allowed 
the mafl and the landlord preferred a second 
appeal : 

Held, that no second appeal lies under S. 153 
of the Bengal Tenanoy Act, as it does not in- 
volve a queation of the amount of rent annual- 
ly payable by the tenant. 

Jeth raiyats have to perform oertain duties 
under the landlord, as for example, calling 
tenants for the collection of rent and suoh 
Bimilar duties and for that they are allowed by 
the landlord, by way of wages And instead of 
payment in oash, a mafi from the total rent 
instead of payment in oash. Mafi is not rent 
beoAuse it is a sum of money payable by the 
landlord to the tenant, whereas rent is money 
payable by the tenant to the landlord and mafl 
iB a set-off against the rent. Shaikh 8afalt 
Hoisalnv. Shaikh Walzuddln, 20 O.W.N. 120T 
= 1 Pat. L.J. 504. 

SHARFUDDIN and ROE, JJ. 

(67) 8. 163 —Rent suit, valued below Rs. 100 
— Whether second appeal lies — Settingup 
title by the defendant in himself , whether 
involves a question of title in land between 
parties having conflicting claims thereto — 
Concurrent findings of fact of Courts below, 
dismissal of appeal for . 

Where the plaintiff brings a suit for rent the 
value of which is less thAn Rs. 100 against the 
defendants olaiming that she is a raiyat of the 
land and that the defendants are her under- 
raiyata and liable to pay rent to her and the 
defendants deny that they are under-raiwata 
under the plaintiff but plead that their father 
bad purchased the land from the heir of the 
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admitted previous raiyat of the land and that 
they had been holding the land as the raiyat of 
the landlord, and both the Courts below found 
that the plaintiff was in possession for a large 
number of years and that the defendants failed 
to prove that they ever held the land as raiyat 
of the landlord : 

Held, that a second appeal was not barred 
under 8. 168 of the Bengal Tenanoy Aot, as the 
Courts below deoided a question of title to land 
between the parties having oocffioting olaims 
thereto. 

The appeal was dismissed, there being con- 
current findings of faot of the Courts below. 
Babua v. Mussammat Sarll, SO C.W.N. 1363. 
CHAMIBR, C.J. and SHARFUDDIN, J. 

(68) S. 163— Appeal— Quest ion of abatement 
of rent, decision regarding— If appealable— 
Lease — Lessee's possession disturbed by per- 
sons with paramount rights of pasturage 
over premises demised— Lessee's right to 
abatement of rent. 

Where the question was whether the defend- 
ants were entitled to an abatement of rent or 
were bound to pay the full rent and the lower 
appellate Court deoreed the plaintiff’s claim 
in full: 

Held that the decree deoided the amount of 
rent annually payable by the defendants and as 
euoh an appeal against the said decree was not 
barred by 8. 163 of the Bengal Tenanoy Aot. 

Where certain lands were let out at a certain 
rent and it was suMequently found that some 
other persons had some rights of p&Bturage, 
etc., in a portion of the lands demised ; 

Held that the lessees were entitled to get an 
abatement of rent in respect of the lands 
in which such other persons were found to 
have rights of pasturage, etc. Dina Nath Das 
Y. Barat Chandra Chuckerbutty, 31 Ind. 
Gas. 861. 

Chatterjea and Richardson, jj. 

• (69) S. 153 — ‘ Order '—Interlocutory orders 
covered by the term— Order of remand— 
Appeal— Whether maintainable. 

The term ' order ’ as used in 8. 163 is not 
limited to final orders but includes interlocu- 
tory orders, Buoh as orders of remand. 

Where a Subordinate Judge has not only not 
deoided any of the questions mentioned in 
8. 168 but has left open all the questions in 
controversy between the parties and remanded 
the oase for re- trial, as, in his opinion, material 
evidence had been erroneously ezoluded by the 
Trial Court, held that an appeal from the order 
of remand by the Subordinate Judge was not 
maintainable. Sashl Bhusan Hazrah v, 
Brlmatl Deno Moyee Da si, 84 Ind. Gas. 301. 
Lancelot Sanderson, c. j. and 

MOOKERJEE, J. 

(69-a) p. 163 — Suit for rent— Conflicting 
claims to landlord's right— Second appeal. 

Where in a suit for rent the plaintiff who 
had acquired the landlord’s right by purchase 
at a sale in execution of a mortgage-deoree, 
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made the successors of the previous holder of 
the landlord 's right, parties to the suit and the 
main question determined by the lower Courts 
was the question whether the plaintiff had 
obtained possession of the landlord’s right or 
not : 

Held that as the plaintiff’s title was assailed 
by the successors of the previous owner and as . 
there were conflicting olaims whioh were deoided 
by the Courts below, a second appeal lay to the 
High Court. Peary Mander v, Anand Ram, « 
33 Ind. Cas. 696. 

SHARFUDDIN and CHAPMAN, JJ. 

(70) S. 163— Question of title raised but not 
deoided by Munsil exercising final jurisdiction 
— Appeal to Distriot Judge if lies— District 
Judge deciding question of title in appeal— ' 
Seoond appeal if lies. See REVIEW, No. 8, 20 
O.W.N. 967. 

(71) 8*163. See Appeal (General), No. 11, 

24 G.L.J. 331. 

(72) 8 . 163 (b)— Appeal — Suit for rent— Bela* 
tionship of landlord and tenant— Second 
appeal— No appeal from primary Court 
maintainable. 

No appeal lies from a decision of a Court 
specially empowered to oxeroise final jurisdic- 
tion under S. 153 (6) of tho Bengal Tenanoy 
Aot, in a suit for rent valued loss than Rs. 50 
deciding a question of whether or not the rela- 
tionship of landlord and tenant existed (a). 

Where no appeal lies from a primary Court 
to the first appellate Court, no seoond appeal 
lies from the latter Court to the High Court (6). 
Kalipada iKarmakar v. Bhekhav Baalnl 
Dasya, 23 C.L.J. 235-31 Ind. Cas. 812. 
HOLMWOOD and MULLIOK, JJ. 

References (a) 36 0, 647, F . (6) 12 O.W.N. 
835, F. 

(73) 8. 165— Suit to eject tenant under — 
Limitation— Limitation Act (1908), Sell, I, 
Arts, 32, 143. 

Art. 32 and not 143, Limitation Aot, govern- 
ed a suit by a landlord brought under 8. 165 
of the Bengal Tenanoy Aot to eject a tenant who 
had allowed a portion of bis holding to be 
enoroaohed upon by a stranger and had ex- 
changed another plot of land of the tenanoy 
with the stranger in contravention of the terms 
of his kabuliat . Taber Mondal y. Tarafdl 
Gharaml, 20 C.W.N. 661 -33 Ind. Cas. 923. 
SHARFUDDIN and NEWBOULD, JJ, 

References :— 26 C. 664=3 O.W.N. 461, Bel. 

(74) 8. 155— Landlord and Tenant — Breach 
of covenant — Notice— Notice requiring sur- 
render-invalid notice— Ejectment, suit for , 

The objeot of a notice to quit given under 
S. 155 is to give the tenant an opportunity 
of remedying the breach (if it is capable of 
being remedied), so that on remedying the 
breaoh and on payment of a reasonable com- 
pensation he may avoid ejectment. Where 
under the notioe given, the tenant was required 
to quit the land even.if he remedied the breaoh, 
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snob a notice is not a proper notioe under 
S. 165 of the Bengal Tenanoy Aot and no suit 
(or ejectment oan be sustained on such notioe. 
Kali Chandra Chakkravarty v. Kail Kumar 
Majomdar, 84 Ind. Oas. 687. 

CHATTEBJEE and RlCHABDBON, JJ. 

References :— 22 0. 77 ; (1893) 2 Oh. 271 ; 
(1900) 1 Oh. 496. R. 

(76) Ss. 165 *6), 178, 179. See LANDLORD 
AND TENANT. No. 63, 34 Ind. Oas. 497. 

(76) Ss. 166, 188. See LANDLORD AND 
Tenant, No. 22, 24 O.L.J. 40. 

(77) 8, 167— Trespass, suit on— Claim in 
the alternative for rent . Maharaja Blrendra 
Kfcore Manklya Bahadur v. Girls Chandra 
Nag Banlkya, 22 O.L.J. 164-30 Ind. Oas. 
949. See Final Parti 1916, Col. 139. 

(78) 8. 160, cl . (g)- 41 Protected interest"— 
44 Express permission "— Permission at the 
time of creation of each sub- tenancy, if 
necessary— General permissioti , if sufficient* 

S> 160, cl. (g) of the Bengal Tenanoy Aot does 
not oontemplato that the tenant should oome 
each time to his landlord atfd ask him for 
express authority in writing, authorising the 
specific interest whioh the tenant intends to 
create. A permission to create an interest of a 
particular description given in the.leaBo granted 
by the landlord is sufficient for the purposes of 
S. 160. cl. (q) of tho Aot. 

A deed by whioh a darputni was created 
contained the following words “I give you a 
right to alienate the land at pleasure by gift 
and sale, and to grant sepaim by settlements 
of your own inteiost 

Held, that the words were sufficient to 
authorise the creation of a sub- tenancy within 
the meaning of 8. 160, ol. {g) of the Bengal 
Tenanoy Act, and ab suoh a sepatni oreated by 
the darpatnidar was a "protected interest" not 
liable to bo annulled under the Aot (a i. 
Bldhumukhi Chowdhurani v. Aamatulla, 24 

C. L.J. 180 =-36 Ind. Cas. 669. 

SANDERSON, C.J. and MOOKERJEE, J. 

References :—(a) 39 C. 138; 16 C.W.N. 661, 

D, 

(79) 8s. 160, 161, 166, 167— Possession, suit 
for—Osut taluk— Sale for arrears of rent— 
Protected interest— Incumbrance— Burden of 
proof — Notice of annulment— Certified purchaser 
to apply — Certified purchaser benamidar— 
Declaration in the application for execution of 
rent decree , if admissible in favour of declarant 
— Evidence Act , S. 13. Jogeah Ghunder 
Patltunda v. ftohlnl Kumar Roy Ghowdhry, 
21 O.L.J. 66 =*34 Ind. Gas. 216. Bee Final 
Part, 1916, Ool. 140. 

(79-a) 8. 161. Bee No. 79, supra, 

(80) Ss. 161, 167 — 14 Incumbrance," portion 
of putni tenure purchased from tenant , if— Sale 
of tenure in execution of rent-decree against 
registered tenant— Purchaser if must annul 

7 
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transferees * interest . Abdul Rahman Ohov- 
dhuvl v. Ahmadar Rahman, 19 O.W.N. 1217 
-22 O.L.J. 366-43 0. 658-31 Ind. Oas. 664. 
Bee Final Part, 1916, Col. 141. 

(81) 8s, 161, 170 (9) — Occupancy holding— 
Unregistered transfer of whole holding— 
Whether transferee has an interest 44 voidable 
by the sale," 

When the occupancy right of a judgment- 
debtor has been advertised for sale in execution 
of a decree for rent, the transferee of the ooou- 
panoy holding, whose name has not been 
registered in the books of the landlord And who 
has in no way been recognized by the landlord, 
iB not a porson who, within tho moaning of 
S. 170, , sub-8- (3) of the Bengal Tenanoy Aot, 
has in' the tenure or holding an interest 
44 voidable on tho sale.” 

Such an unregistered transferee of an ocou- 
panoy holding is not entitled to make a deposit 
under S. 170 (3) of the Bengal Tenanoy Aot; 
1885. 

The interests voidable on the sale referred to 
in B. 170 are those interests which are iuoum- 
brances witbin the meaning of S. 161 (a). 

An unregistered purohaser of a portion of a 
holding, docs not hold an inoumbrance within 
tbe meaning of S. 161 inasmuch as an absolute 
sale ol a portion of tho holding is not in limit- 
ation but in destruction of the interest to 
which it related. A fortiori the sale of an 
entire holding is not in Imitation of the in- 
terest of TWtenant, Maffl^raja Sir Rameah- 
wav Singh Bahadur v. Raghuuandan Khabai, 
1 Pat. L.J. 403. 

CHAMIER, C.J. and 8HARFUDDIN, J. 

Reference : — (a) 19 C.W.N. 1217, F. 

(82) Ss, 164 (1), 165, 167— Tenure, salt of— 
Did insufficient to pay off decree and costs— 
Sale concluded— Sale, effect of. Nawab Sir 
Sallmullah Bahadur v. Rahenuddl, 21 C.L.J. 
659 = 20 C.W.N. 156 = 30 Ind. Cas. 68 = 43 0. 
263. See Final Part, 1916, Col. 141. 

(82-a) S. 165. See Nos. 79 and 82, supra. 

(83) S. 167— Ejectment— Purchaser seeking 
to annul the sub -tenancy— Sale of superior 
tenancy for arrears of rent — Adverse posses- 
sion against sub-tenant—* Incumbrance ’ — 
Notice. 

When a person has, by advene possession 
against a sub-tenant, acquired a statutory title 
to a portion of the lands comprised in the sub- 
teuanoy, be has an interest in the sub-tenancy, 
so that when, on a sale of the superior tenanoy 
for arrears of rent, the purchaser seeks to 
annul tbe sub-tenanoy as an "incumbrance,” 
suoh person stands in the position of an 14 in- 
cumbrancer ” and is entitled to- notioe under 
S. 167 of the Bengal Tenanoy Aot. Bhushan 
Chandra Ghoie v. Srlkanta Banerjee, 23 0. 
L.J. 486-21 O.W.N. 166-33 Ind. Cjs 957. 
Sanderson, oj. and mookerjee, j. 

References 14 O.L.J* 136 ; 16 0*L.J. 839, 

D. 

(63 a) B. 167. See Noa. 79, 80 and 82, supra, 
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(83-6) B. 170. See Nos. 7 and 81, supra . 

(84) 8. 170 (3 )— Transfer of non-transferable 
holding— Deposit wider S. 170.(3) by trans- 
feree on behalf of tenant— Acceptance of 
deposit by landlord , whether amounts to 
recognition of transfer . 

Where a transferee of a n on-transferable 
holding deposits rent under S. 170 (3) of the 
Bengal Tenancy Aot on behalf of the reoognized 
tenant, the landlord shall not by aooepting the 
deposit be deemed to have reoognizad the trans- 
feree as his tenant merely because in making 
the deposit the transferee described himself by 
the words 11 the man in possession by virtue of 
purchase.” Jagendra Nath Haidar v. Jog- 
geiwar Mondal, 33 Ind. Gas. 718. 

HOLMWOOD and IMAM, JJ. ' 

References 10 O.W.N. 438; 17 O.W.N. 166 
-16 Ind. Cas. 166 ; 34 C. 902 (P.C.); 17 C.W.N. 
163-20 O.W.N. 39-20 C.LJ. 106 = 6 Ind. 
Oas. 176; 18 O.W.N. 971 = 20 O.L J. 52-42 0. 
172-27 Ind. Gas. 61, 12. 

(85) Bs. 170, 171. Bee CONTRACT 'AOT, 
No. 73, 34 Ind. Gas. 341. 

(86) 8. 171— Benefits of, whether unregistered 
co-sharer in occupancy holding entitled to . 

A person oannot obtain the benefit of 8. 171, 
Bengal Tenancy Act, 1895, on the ground of 
being an unregistered co-sharer in the ooou- 
panoy holding against the registered holder of 
whioh the decree for rent was obtained. Haresh 
Chandra Bose v# Ram Govlnda Nandy, 35 
Ind. Oas. 684. r 

WOODROFFEand CHOWDHURI, JJ. 

References 10 O.L.J. 473 ; 12 O.L.J. 609, 
D.; 9 C.W.N. 843 ; 12 O.W.N. coxxxi, R . 

(86-fl) B. 171. Bee No. 85, supra. 

(87) 8. 173 (3). 8ee SETTING ABIDE SALE, 
No. 2, 33 Ind. OaB. 574. 

(87* a) S. 174, appealability of order under . 

An appeal does not lie from an order passed 
on an application under B. 174 of the Aot. 
Monlvl Saiyld Razluddin Hossaln v. Bende- 
thrl Prasad 8lngh, 36 Ind. Gas. 769. 
MULLICK, J. : 

(88) S.174— Deposit to be made by judgment- 
debtor himself— Transferee, whether can make a 
valid deposit. Bnrendra Narayan Singh v. 
Latchril Koer, 29 Ind. Gas. 840-43 0. 100. 
Bee Final Part, 1915, Col. 142. 

(88-a) 8. 174. Bee Civ. Pro. CODE (1908), 
No. 607, 36 Ind. Gas. 769. 

(88-6) B. 178. Bee Nos. 20 and 75, supra. 

(88-c) B. 179. See Nos. 18, 36, 37 and 76, supra, 

(89) S. 182— Tenant having occupancy right 
in certain Jamas in one village— Another 
tenancy % under the same landlord in different 
village— Applicability of S . 182. 

For the application of S. 182, Bengal Tenanoy 
Act, it ii not necessary that the homestead and 
the raiyati should be either in the same village 
or under the same landlord. 

Bo where a tenant had oooupanoy right in 
oertain Jamas tinder a landlord in one village 
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and subsequently acquired a tenanoy for 
building a shop under the same landlord in a 
different village in whioh he afterwards came to 
reside, held, the provisions of the Bengal 
Tenanoy Aot applied tc the latter tenanoy. 
Bhlkarlrara Bhagat v. Maharaj Bahadur 
Singh, 43 G. 195-34 Ind. Gas. 152-25 O.L.J. 
195. 

« D. CHATTERJEE and CHAPMAN, JJ. 

References 13 O.L.J. 265 ; 9 O.W.N. 416 ; 
10 O.W.N. 944 ; 14 O.L.J. 170, R, 

(90) 8 . 184, 8ch. Ill, Art 3— Legitimate 

purpose and scope of— Governs relations of 
landlord and tenant only— Special limita- 
tion — Dispossession sufficient to deprive 
tenant of right of suit % 

In determining what Art. 3 of Boh. Ill of 
the Bengal Tenanoy Aot means, the purpose 
and scope of the Aot, whioh governs the rela- 
tions of landlord and tenant only, must not be 
left out of sight. It was not the design of the Aot 
to deprive a tenant of the rights that he other- 
wise possesses against. 1 a third person between 
whom and himself there was no relationship of 
landlord and tenant. It was only intended to 
deal with Buoh rights as existed between land- 
lord and tenant. 

To deprive a tenant of his right of suit, there 
must be a plain dispossession within the mean- 
ing of Art. 3 of the schedule. Krishna Chandra 
fiagdl v. Satlsh Chandra Banerjl, 20 O.W.N. 
872 = 35 Ind. Oas. 365. 

Jenkins, cj. and N.R. Ohatterjea, j. 

(91) 8. 185 —Homestead land— Land taken 
to gather and store crops— Person if raiyat— 
1 Homestead S . 182, applicability of. Dina 
Nath Nag v. Sash! Mohan Dey Tarafdar, 22 

0. L.J, 219-31 Ind. Cas. 16 = 20 0 W.N. 650. 
See Final Part, 1916, Ool. 143. 

(91-a) S. 188. See No?. 54 and 76, supra, 

(91*6) S. 191. Bee No. 60, supra. 

(91-c) 8, 192, Bee No/50, supra t 

(91-d) Chap . 13— Suit to recover katiari dues 
—Jurisdiction of Small Cause Court . 

A olaim to katiari , being for a professional 
tax, a suit to recover Buoh dues is cognisable 
by Court of Small Causes and should not be 
confounded with a suit for agricultural rent 
governed by the Bengal Tenancy Aot. Maha- 
raja Sir Raraeshwar Singh Bahadur v. Bikan 
Mamin, 36 Ind. Cas. 600. 

ROE, J. 

(92) Sch. Ill, Part I. ol. (3). Bee LIMITA- 
TION ACT (1908), No. 180, 1 Pat. L.J. 606. 

(92-a) Boh. Ill, Art. 1. See No. 26, supra. 

(93) Sch. Ill, Art 2— Limitation Act (1908), 
8 . 29, Sch . I, Art. 116 —Arrears of rent, suit to 
recover— Agricultural land , lease of, for agri- 
cultural purposes— Transfer of Properly Act, 
8. 107. Rash Beherl Lai Mandal v. Tlluck 
dharl Lai, 29 Ind. Gas. 797-23 O.L.J. 111- 
20 O.W.N. 485. Bee Final Part, 1916, 

001. 144. 
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(94) 8ch. Ill, Art. 2, el. {b)—8uit for rent of 
jalkar— Limitation. 

A suit for rent of a jalkar (fishery right) is 
governed by the rule of limitation (three years) 
prescribed by Art. 2, cl. (b) in Soh. Ill of the 
Bengal Tenanoy Aot (a). Raja 8haihl Shek- 
hareswar Roy y. Nanda Lai Mandal, 33 Ind. 
Oas, 110. 

N.R. OHATTERJEA and RICHARDSON, JTT. 

Reference : — (a) 19 C.W.N. 514, F. 

(95) Sch. Ill, Art . 3 —Dispossession of tenant 
by one holding dual capacity of landlord 
and auction-purchrtber— Limitation. 

A person who holds the dual capacity of the 
landlord and also of the purchaser of the hold- 
ing, when he dispossess the tenant, such a case 
oomes within the meaning of Art. 3 of Soh. Ill 
of the Bengal Tenanoy Act (a). 

The dispossession referred to in Art. 3 of 
Soh. Ill, Bengal Tenanoy Aot, need not be a 
dispossession by the landlord as such. Fanl 
Bhusan Sarkar y. Pulln Chandra Mandal, 35 
Ind Cas. 838. 

FLETCHER and TEUNON, JJ. 

References:— (a) 41 0. 52 ; 13 O.W.N. 108 ; 
24 Ind. Cas. 860, F.\ 17 C.W.N. 817, Not B. 

(96) Sch . Ill, Art. 6— Landlord parting with 
his interest as such— Suit for arrears of 
rent thereafter— Decree— Application for 
execution— Art. 6 inapplicable— Applicabi- 
lity of general Law nf Limitation. 

A deoree-holder who has parted with his 
interest as landlord before he brought his suit 
for arrears of rent, cannot be held to have been 
suing as a landlord in respect of arrears of rent 
from his tepant and the special law of limita- 
tion oontained in Art. 6, Sob. Ill of the Bengal 
Tenanoy Aot, 1885, does not therefore apply and 
the decree-holder was entitled to execute his 
decree under the general law of limitation (a). 
Satis Ranjan Das a. Nasavaddl Patwarl, 34 
Ind. Cas. 145. 

D. Ohatterjee and Beaohcroft, jj. 

Reference (a) 41 0. 926, F . 

(97) Sch. Ill, Art. 6— Rent-decree, obtained 
by co-sharer landlord — Limitation for execution. 
Byomkeih Chakrabarty v.Haladhar Mandal, 
19 O.W.N. 1271 — 31 Ind. Oas. 700. See Final 
Part, 1915, Col. 145. 

Aot XII of 1887 (Bengal and Assam Civil 

Courts). 

(1) See Central Provinces Act XVIII 
of 1881 (Land Revenue), No. 4, l Pat. 
L.J. 290. 

(2) Exeoution of deoree in suit valued at over 
Rs. 5,000 but decreed for less— -Appeal. See 
Exeoution of decree, No. 24, 3i ind. 
Oas. 496. 

(8) S. 37— Effect of the seotion— Right of 
persons to adopt law other than their own 
personal law— Proof of custom. See MAHO- 
MBDAN LAW — CUSTOM, No. 1, 33 Ind. Cas. 
114. 

(4) a. 87. Seo Pre emption, No. io. so 
O.W.N, 1048. 
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(1) 8. 9 (2), (3)— Certificate of sale , token is 
vitiated by irregularities— Nullity and irregu- 
larity , distinction between— Requisition not 
signed— Certificate not in due from— Certificate 
signed mechanically — Certificate Officer to 
exercise discretion in issuing certificate— Proof 
of service of notice— Entry in order sfaet if 
sufficient— Presumption in favour of regularity 
of official acts if arises when proceedings shown 
to have been carried on carelessly and in slovenly 
manner — Issues , not expressly framed* when may 
and when should not be determined — Attachment 
if creates lien or confers title. Syed Mohiuddln 
y. Plrthichand Lai Choudhory, 19 C.W.N. 
1159 » 31 Ind. Cas. 664. See Final Part, 1915, 
Col. 146. 

(2) S. # 109. See FRAUD, No. 2, 20 O.W.N. 819. 

Aot Y of 1897 (Estates Partition). 

(1) 8s. 10. 95. See JURISDICTION OF CIVIL 
AND REVENUE COURTS, No. 9, 33 Ind, Cas. 
721/ 

(2) Ss. 11 (c), 113 (c), 314. See BENGAL 
act VIII of 1876 (Estates Partition), 
No. 2, 1 Pat. L.J. 491. 

(2-a) 8. 46 (c) — Khasra— Absence of prepara- 
tion according to Batwara Act — Evidentiary 
value of Kbaera. 

Where a Khasra is not prepared in aooordanoe 
with the Batwara Aot, it is absolutely valueless 
in evidenoe, if not inadmissible. Therefore 
such Khasra cannot form the basiB for the 
settlement of rent. Ral Babu Gulab Chand 
Bahebv. Syed Salek Hussain, 36 Ind. Cub. 
513. 

SHARFUDDINand ROE, JJ. 

References :— 4 Ind. CaB. 316 — 13 C.W N. 93, 

R. 

(2-5) S. 88. See No. 4, infra . 

(2-c) S. 95. See No. 1 , supra . 

(3) S. 99 — Lands held in severalty in pursu- 
ance of a private arrangement— Tenure, creation 
of. by one co- sharer— Tenure, if binding on 
other co- sharers— Co- sharers getting lands with- 
in tenure , on partition— Defendant' s allegation 
untrue— Defendant* if can succeed— Legislature 
—Presumption. Nogendra Mohan Ray y. 
Pyarl Mohan Saha, 21 C.L.J. 605-20 O.W.N. 
319 — 43 0. 103 — 30 Ind. CaB* 420. Bee Final 
Part, 1915, Col. 147. 

(3-a) S. 113. See No. 2, supra. 

(3-5) S. 114. See No. 2, supra . 

(4) Ss. 1 19, 88— Suit against order of Revenue 

Court , when lies. Gurbokih Proshad Tevarl 
y. Kali Proiad Naraln Singh, 39 C.W.N. 1322 
-32 Ind. Cas. 167. See Final Part, 1915, 
Col. 148. • 

Aot 111 of 1898 (Bengal Tenanoy Amendment). 

See LANDLORD AND TENANT* No. 60, 8S 

Ind, Oas. 415. 
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Act III of 1809 (Calcutta Municipal). 

(1) S. 3 (37). See BENGAL ACT V OF 1911 
(Calcutta improvement), No. l, 24 O.L, J. 
246. 

(2) S. 28 6— House drain , property in— Drain 
vesting in the Corporation , effect of. 

The faot that the drain is a house drain, 
made by the owner of the adjoining premises 
for the outlet of water therefrom, does not 
exolude it from the operation of S. 286 of the 
Calcutta Municipal Aot. 

When a road or a drain vests in a Municipa- 
lity, the effect is not to confer the full proprie- 
tary right in the soil itself eovored by the road 
or the drain on the Commissioners (a). 

The property of the local authority concern- 
ed does not extend further than is necessary for 
the maintenance and user of the highway as a 
highway; subject to this qualification, the 
original owner’s rights and property remain, 
and, if the highway ceases to be a highway, 
the owner becomes entitled to full and un- 
abridged rights of ownership in the property. 
Qunendr&v. Corporation of Calcutta, 24 0. 
L.J. 358 = 21 C.W.H. 234. 

MUKEKJEE and CUMING, JJ. 

References : — (a) 13 C. 38 and other oases 
referred to. 

(3) Ss. 341, G17, 618, 619— Compensation for 
removal of fixtures by Calcutta Municipal 
authority— Whether payment of co?npensa- 
tion ts a condition precedent to such removal 
— Court by which claim to such compensa- 
tion is cognizable— Whether before removal 
a suit will lie to declare right to compensa- 
tion in case of removal . 

The Calcutta Municipal Act, 1899, provides 
that the Corporation shall compensate every 
person who suffers damage by the removal of 
fixtures erooted before June 1, 1863. 

The Corporation served J with notioes under 
B. 341 to remove certain structures and there- 
after obtainod orders from the Magistrate for 
their demolition ; but took no steps to enforco 
these orders. J brought a regular euit in the 
Court of Subordinate Judge against the Corpo- 
ration claiming (1) declaration that the fixtures 
wore erected before June 1, 1863 ; (2) decla- 
ration that she was entitled to compensa- 
tion fov loss she would suffer by their removal ; 

(3) declaration that the Corporation oould not 
remove them till compensation was paid ; 

(4) that the Court should fit the amount of the 
compensation ; and (5) an injunction restraining 
removal till the compensation waB paid. 

Heldt (1) that on the true construction of 
8. 341 (3), the assessment of compensation was 
not a condition preoedont to the demolition of 
the structures, (2) that Courts other than the 
Small Causes Court were, by S. 617, debarred 
from fixing the compensation, and therefore as 
the Bui!* sought relief under any but the first 
two heads, it was misconceived, but that J 
wns entitled under 8. 42 of the Specific Belief 
Aot I of 1877, to a declaratory decree for the 
fiist two claims, the Corporation having denied 
her right tg compensation until the hearing of 


I 2.— Bengal Acts— (Continued)* 

| Act III of 1899 (Oalcotta Municipal)— (Concld.). 

the appeal against the decree of the Subordinate 
Judge. Joseph v. Corporation of Calontta, 
18 Bom. L.R. 878-20 M.L.T. 383-24 O.L.J. 
499 — (1916) 2 M.W.N. 644 (P.C.)-fi L.W. 199 
-21 C.W.N. 194 = 36 Ind. Oas. 912. 

Lord Buckmaster, lord Atkinson 
and Sir John Edge. 

. (4) S. 617. See No. 3, supra. 

(6) 8 . 618. See No. 3, supra . 

(6) S. 619. See No. 3, supra . 

Act I of 1903 (Bengal Tenancy Validation 
and Amendment). 

Seo Landlord and Tenant, No. 60, 33 
Ind. Cas. 415. 

Act 1Y of 1906 (Sambalpnr Civil Coarts). 

(l) Ben Central Provinces act XVIII of 
1881 (Land REVENUE), No. 4, 1 Pat. L. J. 
290. 

Act I of 1907 (Bengal Tenancy Amendment). 

S. 22—Aot VIII of 1885 (Bengal Tenanoy), as 
amended by. See Landlord and Tenant, 
No. 60, 34 Ind. Cas. 75. 

Act Y1 of 1908 (Chota Nagpur Tenancy). 

(1) S. 47— Execution of mortgage decree— 
Sale of right of a raiyat— Validity— Duty 
of Court— Objection to sale when maybe 
taken . 

8. 47, Chota Nagpur Tonanoy Aot, provides 
that no decree or order shall be passed by any 
Court for the sale nf the right of a raiyat in his 
bolding, nor shall any such right be sold in 
execution of any decree or order. It is the 
duty of the Ccurt executing the decree to 
consider whether the sale of the property is 
forbidden by the section. 

An objection to the sale might be taken after 
the passing of the decree for sale. Jadhu 
Mahto v. Kali Prasonno Bhattaoharjee, 

1 Pat. L.J. 33 — 34 Ind. Oas. 733. 

CHAMIER, C J. and JWALA PRASAD, J. 
Reference : -40 O. 634. F, 

(2) Ss. 77, 208. See GHATWALI TENURE, 
No. 2, 1 Pat. L.J. 601. 

(3) Ss. 81, 83, 87, 256 — Dispute under S . 83, 
jurisdiction of Settlement Officer , upon such 
dispute , to record entry that tenure mundari 
khuntkati— Suit for rent instituted under 
Act X of 1859 — Decree and purchase by 
landlord in execution after Chota Nagpur 
Tenancy Act brought into force and land 
recorded as above at Settlement— Title to 
tenure . 

Under S. 83 of the Chota Nagpur Tenanoy 
Aot, the Settlement Officer has jurisdiction to 
deoide a dispute between landlord and tenant 
as to whether the latter was a mundar khunt - 
katidar and to reoord an entry to the effeot in 
the reoord-of-rights. 

Where, pending a suit for rent brought under 
Aot X of 1859, the Chota Nagpur Tenanoy Aot 
(VI of 1908 B.O.) came into operation, And the 
landlord in execution of the deorce obtained 
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2 .—Bengal Acta— (Continued), 

Aot YI of 1908 (Ghota Nagpav Teaanoy) 
— ( Continued ), 

in the Bait put up the bolding to Bale and pur- 
chased it, but meanwhile, in the oourse of 
settlement proceedings, the land was reoorded 
a B the mundari khuntkati of the defendant. 

Held that, although the new Aot did not 
apply to the suit, it governed proceedings in 
execution instituted after the suit had termi- 
nated in a decree ; and the entry that the land 
was the mundari khuntkati of the tenants being 
conclusive evidenoe under S. 256 of the Aot, 
the landlord acquired no title in the land. 
Jogendra Nath Day v. Gour Singh Mura, 20 
O.W.N. 582 = 34 Ind. Cas. 385. 

D. Ohatterjee and MULLIOK, JJ. 

(3-a) S. 83. See No. 3, supra . 

(3-6) S. 67. See No. 3, supra, 

(4) 8s, 87. 258, 265 (viit)— Judicial Commis- 
sioner hearing appeals in cases under 8. 87 if 
Revenue Officer-— Order not modifiable by suit in 
Civil Code — Order to what extent * res judicata 
—Civ. Pro. Code (1908), 8 . 11. Tekati 
Ganesh NaralnSahl Deo y. Maharaja Protap 
Udal Nath Sahl Deo. 19 C.W.N. 998=23 
C.L.J. 118 = 43 C. 136 = 31 Ind. Oas. 691. See 
Final Part, 1915, Col. 150. 

(5) 8s. 184, 191(2), 208 (2), 210— Rent decree 
— Execution by arrest of judgment- debtor in the 
first instance , it legal— Effect. Thakur Madan 
Mohan Nath Sahl Deo v. Maharaja Pratab 
Udal Nath Sahl Deo, 20 O.W.N. 111 = 34 Ind. 
Cas. 22. 8ee Final Part, 1915, Col. 150. 

(5-a) B. 191. See No. 5, supra. 

(6-6) S. 208. See No. 5, supra. 

(5-c) 8. 210. See No. 5, supra . 

(5 -d) Ss. 212 and 215 (1) (a— Setting aside 
sale— Nature of interest entitling exercise of 
right— Proof of title— “Relating to execu- 
tion” meaning of. 

The expresdion “ relating to the execution ” 
inoludes an order passed in respect of a payment 
for the purpose of getting a sale sot aside. 

An applicant under S. 212 need not prove 
that the interests have been lawfully acquired. 
If he is able to satisfy the Court that he olaims 
an interest and alleges lawful title, the mere foot 
of the olaim will be sufficient to bring him 
under S. 212. It will not be necessary for him 
to prove his title. The section dearly means 
that parties who desire to have a sale sot aside 
should* not bo hold down to striot proof, which 
may require elaborate evidenoe for the purpose 
of showing that the origin of. the title was 
lawful. The proceeding contemplated by the 
seotion is a summary proceeding in whioh the 
mere olaim to a lawful title will ho sufficient, 
Panohanon Mahata y. Kanal Mahata, 36 Ind. 
Oas. 829. 

MULLIOK, J. 

(5-a) 8. 215. See No. Bd, supra. 

. (6) 8. 231— Mortgage-decree— Execution-sale 
—Purchase by decree-holder— Application by 


2.— Bengal Acta— (Continued), 

Aot Yl of 1908 (Chota Nagpav Tenancy} 

— ( Concluded )• 

judgment-debtor to set aside sale — Limitation. 
See MORTGAGE (GENERAL), No. 19, 20 O.W. 
N, 1248, 

(7) 8. 256. Bee No. 3, supra, 

(8) S. 258. See No. 4, supra. 

(9) S. 265. See No. 4, supra. 

Act Y of 1911 (Calcutta Improvement). 

(1) Preambles 8s . 2, 36, 39, 40, 41, 42, 48, 
44, 47, 48, 49, 50, 62, 68, 69, 78, 81, 82, 
83. 84, 88, 89, 122, 123, 124, 125. 165, 156 
and 160 and Schedule— Calcutta Municipal 
Act (111 of 1899, B.C.), 8. 3 (37 )— Land 
Acquisition Act (l of 1894), Ss. 6 (3) and 
23-*/n<2ian Councils Act, 1861 (24 and 96 
Vicf., Chap. 67), 8. 43— Recoupment- 
Taxation— Finance— Acquisition, by agree- 
ment — Acquisition , compulsory— Acquisi- 
tion. abandonment of— Surplus land , dis- 
posal of-” Affected ”- M Lay out “Re-lay 
out Providing building sites,” meaning 
of these terms — Jurisdiction — Sanction , 
notification of— Duly framed and sanction- 
ed - — “ Street ’ Area— Suit, bar of— Civil 

Court , Jurisdiction of— Trustees, powers of 
—Ultra vires— Statutes, construction of — 
Executive authorities— Legislature, delega- 
tion by, to executive— Improvement scheme. 

The Calcutta Improvement Aot dees not 
authorize the trustees to aoquire land oompul- 
sorily for the purpose of recoupment. B. 69 is 
tho only provision in the Aot for compulsory 
acquisition and under that seotion land oan be 
compulsorily aoquirod only for carrying out any 
of the purposes of the Aot. Recoupment is not 
one of the purposes of the Aot whioh are enu- 
merated in tho Preamble and are formulated in 
detail in Ss. 36. 39 and 52. 

Ss. 41, 42. 78, 61, 122 and 123 do not by 
necessary implication authorize tho compulsory 
acquisition of land for recoupment. 

Ss. 41 and 42 speoify matters whioh must or 
may be provided for, in an improvement 
scheme ; they do not confer a right to acquire 
land oompulsorily. 

Ss. 78 and 81 treat of the abandonment of 
acquisition of unnecessary land and disposal of 
superfluous land respectively ; neither seotion 
oreates a right to acquire land oompulsorily. 

Ss. 122 and 123 relate to methods of aocount 
and do not touch the question of right of com- 
pulsory acquisition for recoupment. , 

Tho trustees are not oompetent to initiate a 
street sobeme for one of the purposes mentioned 
in S. 39 and epeoified in their resolution, and 
then proceed with the sobeme a? if they had 
assumed jurisdiction for a different purpose. 

The area whioh is intended to be benefited by 
a street-sobeme must be first determined under 
S. 39, and then the sohome has to be drawn up 
with reference to the elements mentioned jn 
S. 40. The area so determined is larger than 
the land to be acquired for the execution of the 
improvement works. 
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2,— Bengal Acta— (Continued), 

lot T of 1911 (Galoutta Improvement)— (Cld,). 

The expression 11 providing building sites " in 
B. 89 means making it possible to use as build- 
ing Bite land whioh cannot be now used as 
building site ; it does not mean buying up land 
already fit foe building site, pulling down 
houses existing thereon and selling the land at 
a profit for ereotion of buildings. 

The expression 'Maying out or re-laying out ” 
in S. 41 (6) cannot apply to the entire land 
comprised in the area intended to be benefited 
by a street-soheme. 

The expression “ street " does not include the 
abutting lands on both sides and the houses 
thereon, as it does in the English Local 
Government Act, 1858 ; it has the same 
meaning as in S. 8 (37) of the Calcutta Muni- 
cipal Act. 

The term 1 affected 1 in 8. 13 (a) means 
neither ' beneficially affected or improved in 
value ' nor * prejudicially affected or impaired 
in value/ but signifies 'acted upon physioally 
or materially/ Land is affeoted by the execu- 
tion of an improvement scheme within the 
meaning of S. 43 (a) when by the construction 
Of the improvement works, there is a physical 
interference, with any right, public or private, 
whioh the owner is entitled to exercise in con- 
nection with that property. 

B. 49 (3) does not bar the jurisdiction of the 
Civil Court to determine whether the trnstees 
have or have not acted in violation or exoess of 
statutory authority. As Ss. 155 and 160 show, 
B. 49 does not bar suits of all descriptions ; it 
merely shows that alter the publication of the 
notification of sanotion by the Local Govern- 
ment, it must be assumed that the soheme has 
been framed and sanctioned duly, that is, in 
oonformity with the procedure prescribed by the 
Aot. 

8. 156 does not apply to a suit brought not 
because of an aot done but for the purposo of 
an injunction to restrain an aot threatened to 
be done. 

The term 1 acquisition ' does not necessarily 
mean compulsory acquisition under the provi- 
sions of the Land Acquisition Aot ; 8s. 68 and 
69 indicate the distinction between acquisition 
by agreement and compulsory acquisition. 

In any oonorete oase, if the compete uoe of 
the Board to oompulsorily acquire land, is 
called in question, the test to be applied is, 
whether the land is proposed to be acquired for 
oarrying out one or other of the purposes of the 
Art as indicated in the Preamble and developed 
in Bs. 36, 39 and 63. 

Mode of construction of Statutes whioh oon- 
fer on a corporation extensive powers of inter- 
ference with*private rights explained. Where 
the objects of the Statute do not obviously 
imply such an intention, it must be presumed 
that ther Legislature does not desire to oonfls- 
t tate private property or to enoroaoh upon 
private rights; it is expeoted that if the 
Legislature intended 'to oonfer on the executive 
authorities unlimited powers of interference 


2,— Bengal Ada— (Concluded), 

Aot Y of. 19 11 (Galoutta Improvement)— (Old,), 

with private rights, it would manifest ita 
intention plainly in express words, at any rate 
by clear and neoessary implication. 

Distinction between acquisition for recoup- 
ment and taxation for purpose of recoupment 
explained. When a proposed acquisition is 
abandoned on condition of periodical payment 
by the owner of a sum fixed in perpetuity or 
the payment in lump of the capitalised value 
thereof, a tax is in eesenoe imposed on the 
land ; suoh a tax can be validly imposed only 
with the sanotion of the proper authorities duly 
obtained under 8. 43 of the Indian Councils 
Aot, 1861, and the Statute imposing the burden 
must do bo in dear and unambiguous language. 

Proper use of judicial precedents explained ; 
they are of value only in so far as they 
enunciate principles. No useful purpose ia 
served, when a quostion arises as to the con- 
struction of an Aot, by reference to judicial 
deoisione on the meaning of other Acts whioh, 
though similar in soope and purpose, are 
oouched in different terms and provide machi- 
nery of a different type to carry out their objects, 
Truiteei for the Improvement of Galoutta v. 
Chandra Kanta Ghosh, 24 O.L.J. 346-21 0. 
W.N. 8 = 86 Ind. Cas. 749. 

MOOKKRJEE and CUMING, JJ. 

(2) S. 71Special Tribunal , if Court , and 
may call for records of other Courts — Land 
Acquisition Act (I of 1894), 8, 53. 

The Special Tribunal constituted to bear 
reference against orders passed by the Calcutta 
Improvement Trust has been constituted a 
Court under the Land Acquisition Aot of 1894 
and, under 8. 53 of that Act, is governed by the 
provisions of the Code of Civil Prooedure and 
has the powers of a Judge under that Code. 

The power to call for the reoords of othec 
Courts is a power whicl\ is inherent in the 
Judge of a Land Acquisition Court and con- 
sequently in the Special Tribunal. Nareih 
Chandra Bose v. Hlra Lai Boie, SO C.W.N. 
360-43 C. 289=34 Ind. Cas. 263. 

HOLMWOOD and MULL1CE, JJ. 

Aot VI of 1914 (Bengal Medical). 

(1) Ss, 27, 33 —Buies framed under the Act 
by Local Government if ultra vires — Specific 
Belief Act , S. 45— Mandamus— Omission of 
qualified candidate's name from Election Boll- 
Mistake of returning officer— Jurisdiction oj 
High Court to interfere Narendra Nath Bam 
v. Mr. H. L. Stephenson, 19 0. W.N. 139=31 
Ind. Cas. 618. See Final Part, 1914, Col, 125* 

(2) 8 . 33. See No. 1 , supra, 

3,— Bombay Ada . 

Aot Y of 1862 (Bombay Bhagdarl). 

(1) 8, 3— Alienation— Transfer by testament* 
ary devise is alienation, Java* JIJIbhal v. 
Havlbhal Hanijl, 17 Bom. L.B. 1181=40 B. 
207 = 33 Ind. Cas. 426, Bee Final Part, 1915* 
Col. 151. 
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3.— Bombay Acta— [Continued). 

Aet 111 of 1874 (Bombay Hereditary Officer), 

As amended by Bom , Act III of 1910, 8 . 86 
— Vatandar— Question as to heirship — Civil 
Court— Jurisdiction, Shankar Babajl Kul< 
kavnl v. Dattatraya Bhlwajl, 17 Bom. L.B. 
726-40 B. 66— 80 Ind, Gas. 926. See Final 
Fart, 1916, Ool. 162. 

Aot 11 of 1876 (Bombay City Land Re venae). 

Estoppel— Negligence of Collector in breach 
of satutory duty when makes Government liable 
— Bombay City Land Revenue Act , II of 1876, 
seope and object of— Person misled by entry in 
registers kept under the Act as to the nature of 
title under which land is held by lessees under 
Government if may sue Government— Mis- 
representation which did not affect decision of 
person misled. Merwaojl Muncherjl Gama v. 
The Beoretary of State, 19 O.W.N. 1056- 
(1915) M.W.N. 636-2 L.W, 701-29 M.L.J. 
299-13 A.L.J. 1026-39 B. 664-30 Ind. Cas. 
639 (P.C.)i See Final Fart, 1916, Col. 153. 

Act 111 of 1876 (Mamlatdara’ Court*). 

(1) 8s. 25, 86, 64. See JURISDICTION OF 
Civil Courts, No. 4, i8Bom. L.R. 779. 

(2) S. 36. See No. 1, supra . 

(3) S. 64. See No. 1, supra. 

Aot X of 1876 (Bombay Revenue Jurisdic- 
tion). 

(1) 8s, 3, 11 — Manager t Encumbered Estates , 
Sind — Whether a * Revenue ' Officer— Order 
passed by him— Suit against him without 
filing an appeal— Not barred by S . 11— 
Former suit against him without notice 
under 8 . 80, Civ. Pro . Code - Later suit 
after withdrawal— Time spent in former suit 
—Exclusion - Limitation Act , S. 14. 

The Manager, Encumbered Estates, Sind, is 
not a Revenue Offioer as that term is defined in 
B. 3 of the RevenuQ,Jurisdioliou Act, and S. 11 
o! that Aot is no bar to the institution of a suit 
against him without first preferring an appeal 
againBt his order. 

Where the appollant filed a suit on the same 
cause of aotiou which failed because bo had not 
given the manager the notioe required by S. 80, 
Oiv. Pro. Code, and the failure to give notice 
was evidently in deferenoe to a ruling which 
was subsequently overruled ; held, that the 
former suit was proseouted with due diligenoe 
and in good faith, and that the appellant was 
entitled, under 8. 14 of the Limitation Aot, to 
the exclusion of the time whioh was spent in 
the former suit. Gehlroal v. The Manager, 
Hnoumbered Estates In 8lnd, 9S.L.R. 167-32 
Ind. OaB. 616. 

Pratt, j.o. and Crouch, a.j.c. 

References:— 6 8.L.R. 181; 3 S.L.R. 176; 
6J3.L.R. 260, JR. 

(2) B. 4, ol. (a). See Jurisdiction of Civil 
COURTS, No. 4, 18 Bom. L.R. 779. 

(3) 8. 6. Bee BOM. AOT V OF 1879 (BOM- 
BAY LAND RBVBNUH code), No. 5, 18 Bom. 
L.R. 828. 

(4) B* 11. Bee No. 1, supra. 


3.— Bombay Acta— {Continued), 

Aot T of 1879 (Bombay Land Revenue Code). 

(1) Si. 66. 153. Bee TRUSTS AOT, No. 18, 
18 Bom. LiR. 438. 

(2) 8. 74. Bee RAZINAMA, No. 1, 18 Bom. 
L.R. 976. 

(8) B. 111. See No. 5, infra, 

(4) S. 163. See No. 1, supra . 

(5) Ss. 164. Ill —Gujerat Talukdars ' Aot 
(Bom. Act VI of 1888), 8. 83 — Recovery of 
arrears of assessment— Attachment of orna- 
ments of a Khatedar of the Talukdari 
village — Revenue administration of the 
village carried on by Talukdari Settlement 
Officer under a guardianship order during 
the minority of the Talukdar— Income-Tax 
Acfr(U of 1886) — Seizure of account-books 
for'ascertaining liability to pay income-tax 
—Damages for the wrongful seieure— 
Revenue Jurisdiction Act (X of 1876), 8. 6. 

Owing to the minority of a Talukdar, the 
revenue administration of hie village was 
entrusted to the Talukdari Settlement Officer 
and under him to the Mamlatdar of Prantij, 
under a guardianship order passed by the Dis- 
trict Court. To recover the arrears of assess- 
ment for past years from one of the Khatedara 
of the village, the Mamlatdar attached orna- 
ments belonging to the Khatedar (plaintiff). The 
plaintiff having sued the Mamlatdar to reoover 
damages for the wrongful attachment : 

Held t that the Mamlatdar was authorised to 
distrain moveable property of the plaintiff, both 
under S. 154 of the Land Revenue Code, because 
he was invested with the power of making 
attachment of moveables by delegation from the 
Colleotor of Ahmcdabad, and UDder 3. Ill of 
the Land Revenue Code, as modified by S. 38 
of the Gujerat Talukdars’ Aot. 

To ascertain the liability of the plaintiff to 
pay inoom-tax, a Mamlatdar removed the 
account-books belonging to the plaintiff from 
his house, against his will and in spite of hia 
protests. The plaintiff having sued to recover 
damages for the wrongful seizure of his account- 
books by the Mamlatdar ; 

Held t that the seizure having been un- 
authorised and wrongful, the Mamlatdar was 
liable in damage, DalochanJ Fuleh&nd ' 
Gandhi v. Galabbhal Kanthadjl, 18*Bcm, L. 
R. 323-34 Ind. Cas. 198. 

SCOTT, O.J. and HBATON, J. 

Aet XVII of 1879 (Dekkhan Agriculturists’ 
Relief). 

(1) S. 3. See Nos. 4 and 10, infra. 

(2) 8s. 3, 12 and 13 —Suit lor redemption of 

mortgage— Relief sought beirft setting aside 
of a consent decree between the parties and 
a prior sale - deed as fraudulent— Suit out- 
side the scope of the Act . * 

In a suit to redeem a mortgage under the 
provisions of the Dekkhan Agriculturists' Relief 
Aot. the plaintiff prayed that a consent decree 
between the parties whereby the mortgaged 
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3.— Bombay Acts- {Continued). 

Act XVII of 1879 (Dekkhan Agriculturists’ 
Relief ')— (Continued) . 

properties were freshly mortgaged end a sale- 
deed of a part of the mortgaged property to the 
mortgagee be set aside as fraudulent : — 

Held, that the suit having been brought to 
set aside a sale-deed and a Court’s dooreo was 
outside the Dekkhan Agriculturists’ Relief Aot. 
Yioayakrao Balasaheb In a radar v. 8hararao 
Ylthal Kalkundri, 18 Bom. L.B. 708 = 40 B. 
655 - 36 Ind. Gas. 79. 

Batchelor, ag. c.j. and shah, j 

(8) Ss.(3) (s), 19, 13 — Suit for redemption- 
Prayer to set aside a sale- deed as fraudu - 
lent— Suit outside the scope of the Act. 

The plaintiffs filed a suit to redeem a mort- 
gage under the provisions of the Dqkkhan 
Agriculturists’ Relief Act, 1679, praying that a 
sale-deod subsequently executed by their mother 
of some of the mortgaged lauds to defendants 
be cancelled as fraudulent : 

Held, that the suit was outside th^ soope of 
S. 3, ol. (*) of the Act, because the suit was not 
a mere suit to redeem, but was a suit primarily 
for the setting aside of a fraudulent deed of sale. 
Ohandabhai v. Ganpatl, 18 Bom. L.R. 763 = 
36 Ind. Cas. 517. 

Batchelor, a.g., c.j. and shah, j. 

(4) Ss. 10- A, 3 {y ) — Suit by money-lender to 
enforce a lease— Oral evidence to show that 
the purchase relied on by the plaintiff was 
really a mortgage — Brnami transaction. 

In enacting 8. 10- A of the Dekkhan Agricul- 
turists' Relief Act, the inteution of the Legis- 
lature was to apply its provisions to suits by a 
money-lender suing to enforce cither a lease or 
a sale-deed against an agriculturist, though the 
instrument suod on was really according to 
the intention of the parties iu the nature of 
a mortgage. 

Reading cl. (y) of 8. 3 by the light of S. 10-A 
of the Act, it appears that the nature of the suit 
under ol. (y) should uot be determined by the 
frame of the plaint, but by the allegations 
of the parties which raised the question of 
mortgage or no mortgage. Gautain Jaya- 
eband Gujar v. Malhari Bapu Bhong, 18 
Bom. L.R. 247 = 40 B. 397 = 34 lud. Gas. 406. 
SCOTT, C.J., and HEATON, J. 

(5) S 12. See Nos. 2 and 3, supra. 

(6) S. 13 —Hereditary Offices Act {Bom. Act 
III of 1874), 8, 6— Mortgage by Vatandar — 
Possessory mortaap*,— Mortgagee's possession of 
the property after mortgagor's death not adverse 
to ntortgagor—Redimption suit— Mesne profits 
from the date of suit. Ramchaudra Yeokajl 
Nalk v. Kallo Devjl Deshpande, 17 Bom. L.R. 
630 = 39 B. 687 = 30 Ind. Cas. 396. See Final 
Pact, 1915, Coir 28. 

(7) S. 13. See Nos. 2 and 3, supra, 

(8) 5* T6-B — Payment of instalments— 
Default in payment— Sale of portion of the 
ihortgaged property- Decree final need not 
be mader-Oiv . Pro . Xfode (1908), O. XXXIV, 
r.6(2). 


3.— Bombay Acta— {Continued), 

Aot XYU of 1879 (Dekkhan Agriculturists’ 
Relief j — ( Concluded) . 

A holder of a deoree for sale upon a mortgage, 
in default of payment of instalments ordered 
under 8. 15 (5) (1) of the Dekkhan Agriobl- 
turieta ’ Relief Aot, need not apply under 
O, XXXIV, r. 5 (2) of the Civ.Pro. Code to make 
the deoree final, before he oan apply for sale of 
the necessary portion of the property under 
S. >5 (b) (2) of the Aot. Kashinath Ylnayak 
Bare v. Rama DaJI Kale, 18 Bom. L.R. 476 
= 40 B. 492. 

Batchelor and Bhah. jj. 

(9) 8, 22 — Agriculturist's house— Exemption 
from sale — Exemption not confined to contractual 
debts— Civ. Pro. Code (1908), S. 144, Hahadev 
Raghunath Godbole v. Rama Tukaram 
Devkote, 17 Bern. L.R. 962 = 40 B. 194 = 31 
Ind. Cab. 305. See Final Part, 1915, Col. 29. 

(10) Ss. 72 and 3 (to)— Limitation — Agricul- 
turist— Status at the date the cause of action 
arose— ° Person," meaning of. Plrappa Mal- 
kappa v. Annaji Appajl Maholkar, 17 Bom. 
L.R. 974 = 40 B. 189 = 32 Ind. Gas. 495. See 
Final Part, 1915, Gol. 29. 

Act I of 1880 (Khotl) Settlement. 

S. 9 — Sale of lands in execution of a deoree — 
Subsequent suit by a party for setting aside the 
sale ns illegal the lands being occupancy lands. 
Sec Res Judicata, No. 18, 18 Bom. L.R. 786. 

Act YI of 1888 (Guzerat Talukdari). 

B- 33— Recovery of arrears of assessment— 
Mamlatdac’s powers of attachment. See BOM. 
act V op’ 1879 (Bombay Land Revenue 
CODE), No. 5, 18 Bom. L.R. 323. 

Act 1Y of 1890 (Bombay District Police). 

(1) Ss. 42. 44— Powers and duties of Magis- 
trate. Bee Processions, No. l, 18 Bom. L.R. 
460. 

(2) 8. 44. Sec No. 1, supra. 

Aot 1Y of 1898 (Bombay Improvement Trusts). 

S. 48 (II). See LAND ACQUISITION AOT (I 
OP 1891;, No. 10, 18 Bom-L R. 826. 

Act HI of 1901 (Bombay District Municipa- 
lities). 

(1) S. 42 — Embezzlement of municipal money 
by the Secretary and accounts clerk — Liability 
of Councillors for the money— Suit by Govern- 
ment — 1 Misapplication ,’ interpretation of. 
Manilal Gangadas Desal v. The Secretary 
of State, 17 Bom. L.R. 1115 = 40 B. 166 = 33 
Ind. Caa. 428. See Final Part, 1916. Col. 157. 

(2) S. 46. Sos No. 5, infra. 

(3) S. 96 — Building license— Condition pro- 
hibiting construction of windows and doors 
so as to overhang or project on public street 
—Legality— Power of Municipality as re- 
gards buildings - Compensation for set back 
when payable— Interpretation of Statute. 

Where a Municipality gave permission to 
build a house and attached to the permission a 
condition, vie., windows and doors of the 
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3.— Bombay Acta— (Continued). 

lot III of 1901 (Bombay District Munlolpa- 
lltles) — (Concluded). 

building will not be permitted to projeot on or 
overhanging any publio street or Munioipal 
land, and where a person constructed a door 
each leaf of whioh was in two folding sections 
and the door opened outwards, and where eaoh 
leaf, if opened with the seotions folded, would 
not projeot into the street, but if opened with 
the seotions extended would project beyond thb 
line of the street, 

Held, that the door, when opened with the 
seotions extended, projected into the street, and 
it therefore infringed tho directions given by 
the Municipality (a). 

The Municipality has, under 8. 96 (2) of 
Bombay Act III of 1901, power to impose a 
condition as to the looation of doors in referenoo 
to a streot, and theroforo a condition that a 
door shall bo so made that it cannot swing over 
the street is such a condition ; for a door that 
Bwiqgs outwards has a different location to a 
door that swings inwards. 

8. 96 of the Bombay Distriot Municipal Act 
gives the Municipality a very wide power of 
regulating buildings. 

The general power is to pass suoh orders with 
referenoo to the building as the Municipality 
thinks proper. The powor is one within the 
discretion of the Municipality and it is subject 
to two restrictions, viz , (1) the general limita- 
tion as to all statutory powers of publio 
functionaries that the orders issued under it 
are reasonable ; and (2) tho particular limita- 
tion oxprossed in the section that tho orders are 
not inconsistent with tho Act (b). 

Compensation is not payable unless tho land 
left vacant is included in a public street (c). 

If, by giving the words of an Act the moan- 
ing whioh they naturally and ordinarily import 
and boar, a result is obtained whioh is consist- 
ent with the Act, it matters not that it may be 
in exoess of what the legislature had in view (d\. 
The Municipality of Karachi v. Mahomed 
Alii Easajl. 9 8.L.R. 126 = 33 Ind. Cas. 675. 
PRATT, J C , and BOYD, A.J.C. 

References:— (a) 7 8.L.R. 31, overruled. 
(6) 12 B. 490; 27 B. 221, «. (c) 3 Bom. L.R. 
842, R. (d) 21 B. 588, R . 

(4) 8. 160 (3)— Decision of Distriot Court- 
Revision. SeoOlv. Pro. CODE (1908), No. 230, 
18 Bom. L.R. 340. 

(5) Ss. 167, 46— District Municipality— Dis- 
missal of servant — Suit for damages for wrong- 
ful dismissal— Act purporting to have been done 
in pursuance of the Act. Municipality of 
Ratnaglrl v. Yasudev Balkrlshua Lotlikar, 
17 Bom. L.R. 652 = 29 B. 600 = 30 Ind. Cas. 
390. See Final Part, 1915, Col. 158. 

Aot I of 1908 (Bombay Court of Ward«). 

(1) Ss. 31, 32— Suit against a Government 
ward as trustee of a public Trust— Trustee 
found liable in a sum of money — 11 Suit 
relating to the property of the ward 
Notice of suit to guardian of the ward — 

8 


3.— Bombay Acta— (Concluded)* 

Aot I of 1908 (Bombay Ooort of Wards) 

—(Concluded). 

Guardian not named in the suit— Irregula- 
rity of procedure . 

A suit was brought under the provisions of 
B. 92 of the Civ. Pro. Code, against the defend- 
ants as trustees of a Mahomedan religious 
institution, to reoover trust-moneys from them. 
Defendant No, 1 was a Government ward and 
his estate was in charge of the Talukdari Settle- 
ment Officer, under the Bombay Court of 
Wards Aot. No notioe, as required by S. 31 of 
the Act, was given ; nor was the Talukdari 
Settlement Officer named as a guardian of 
defendant No. 1. A decree was passed in the 
suit against defendant No. 1 for Rb. 6,000. On 
appeal it was contended that the suit was bad 
for waut t 1of notice under 8. 31, and for omis- 
sion to name tho guardian under B. 32 : 

Held. (1) that 8. 31 had no application, for 
the suit was merely one relating to the property 
of a religious institution, and not to the pro- 
perty of defendant No. 1 ; 

(2) * t hatS. 32 did not provide that if the 
Court of Wards was not named as guardian 
from the oommenoement of the suit, the suit 
was bad ; 

(3) that the omission to name tho guardian 
in no way affected the merits of the case, and 
might be treated as a more defeot or irregularity 
in procedure, Bayad Amin Saheb v. Sheikh 
Masleudln, 18 Bom. L.R. 663 = 40 B. 641. 

SCOTT, C.J. and HEATON, J. 

(2) S. 32. See No. 1, supra. 

4.— Burma Acts . 

Aot 11 of 1876 (Lower Burma Land and 

Revenue). 

(1) See Pauper appeal, No. 1,9 Bur. L.T. 

: 69. 

(2) Ss. 4 and 5 — Pagoda land— Jurisdiction 
of Civil Courts. 

Whore the Pagoda Trustees of a Pagoda sued 
tbe defendant (appellant) for possession of somo 
land whioh they claimed as belonging to the 
Pagoda site, but tho boundaries of which laud 
wero not defined by the Revenue Officer as 
provided in 8. 5 of tho Lower Burma Land and 
Revenue Aot. 

Held that the Civil Courts are preoluded from 
deciding whether tho land in dispute forms 
part of tbe Pagoda site or not, and that, until 
the trustees have obtained a decision in their 
favour from tho Revenue authorities, they 
cannot mako out a title to possession agayist 
the defendant. Annamalay Chetty v. Ma 
Shwe May, 8 Bur. L.T. 264 - 8 L.B.R. 260 = 
33 Ind. Cas. 580. 

j Ormond, j. . 

(2-o) B. 5. See No. 2, supra. 

(3) Ss. 19, 55 (b). 56 (a) - Jurisdiction of 
! Civil Courts— Distinction between * claims 9 and 
! ' disputes.' in re Mating Naw v. Ma Shwe 
I Hmut, 8 Bur. L.T. 191-30 Ind. Cas. 775^8 

L.B.R. 227 (F.B.). S6e Final Part, 1915 t 
! Col, 159. 
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4.— Burma Acts— (Concluded). 

lot 11 of 1878 (Lower Burma Land and 
Revenue)— (Concluded). 

(8-a) B. 55. See No. 9 f supra. 

(4) 8s . 55-JB. 66 — “ Claims ”, 11 disputes ”, 
meaning of— Cultivators, disputes te-land 
occupied by , /or cuttitxtfion, among fhem- 
sefws — Jurisdiction. 

The word “claims” in B. 65-B relates only to 
olaima against Government and the word 
11 disputes” in B. 55-B does not include disputes 
between one oultivator and another in regard to 
land oooupied for purposes of cultivation. The 
jurisdiction of the Civil Courts is not ousted by 
8. 56 of the Act in respect of suoh suits. 
Haung Po Kyang v. Maun# Pyi, 35 Ind. Cas. 
377 = 10 Bur. L.T. 5. 

TWOMEY, J. 

Reference (a) 8 Bur. L.T. 191, F. » 

(4-a) S, 56. Sec Nos. 3 and 4, supra. 

Aot IY of 1898 (Loner Burma Towns and 
Village Lands). 

(1) Bs. 24, 25, 26. See PAUPER APPEAL, 
No. 1, 9 Bur. L.T. 69. 

(3) S. 25. Bee No. 1, supra. 

(3) 8- 26. See No. 1, supra . 

lot YI of 1800 (Lower Burma Courts). 

8. 27 (2 )— Appeal against decree not 

substantially altered by amendment— Limi- 
' tation- 

The time for an appeal direoted against a 
deoree not substantially altered by an amend- 
ment made in it at tbe appellant’s instance and 
wholly in the appellant’s favour cannot be 
oomputed from the date of tha amendment. 
Vor Lon v. Rainey, 35 Ind. Cas. 347. 
Parlett, j. 

Reference :— 22 M. 364, R. 

5.— C.P. Acta . 

Act X of 1858 (C.P. Tenancy), 

3 . 2 (5 )— Village tank— Grant by landlord 
of right to fish and to qrow water nuts— Whether 
tank bed is ' land let for agricultural purposes .’ 
Havlv. Vanu, 11 N.L.R. 122-31 Ind. Gas. 
294. See Final Part, 1915, Col. 161. 

Aot XYlIf. of 1881 (C.P. Land Revenue). 

(!) 8s. 4. A, 69 (4)— Applicability to Bhogra 
land — Classification of land— Assignee of 
proprietary right in Bhogra land if “ pro- 
prietor ”. 

B. .69 (4), Central Provinoes Land Revenue 
Aot, would be applicable to bhogra land ; but 
that seotiou merely deals with the classifica- 
tion of land, and does not in any way touoh 
the question ol proprietary rights therein. 

An assignee of proprietary rights in bhogra 
land is a ‘ proprietor ' as defined in B. 4-A of 
the Aot. J>lnanath v. Manbodhl, 12 N.L.R, 
189-36 Ind. Cas. 547. 

Stanton, a.j.o. 

Reference 12 N.L.R. 3, F. 

(2) B. 69 (4). See No. 1, supra . 


S.—C.P . Acta— (Continued). 

Aot XY1U of 1881 (C.P, Land Revenae) 

—(Concluded). 

(8) 8. 82— Wajib-ul-ara— Presumption as to 
its oorreotness. Bee ACT IX OF 1887 (PROVIN- 
CIAL Small Causes Courts), No. 24, 19 
N.L.R. 47. 

(4) 8a. 186 -D, 186- G — Order passed by 
Deputy Commissioner of Sambalpur under 
8. 136- G—No appeal to District Judge— 

' Appeal to High Court — 'District Judge ■ — 
Deputy Commissioner , Sambalpur , Civil 
Courts Act (B.O. IV of 1906) — Bengal , N . 
W.P. and Assam Civil Courts Act (XII of 
1887), 8. 12. 

No appeal lies to tbe Dietriot Judge against 
an order of the Deputy Commissioner of Sam- 
balpur declining to grant an application made 
to him, under S. 136- D of tbe Central Provin- 
ces Land Revenue Aot (XVIII of 1881) for 
partition of some bhogra landB in a village, but 
such an appeal lies to the High Court. 

Tbe Court of the District Judge of Sambaljpur 
has taken the place of tbe Deputy Commis- 
sioner as the Principal Civil Court of original 
jurisdiction under the Aot of 1885. Therefore 
the decision of the Deputy Commissioner must 
be deemed to have been a deoision of the 
District Judge and consequently an appeal lay 
to the High Court and not to the District 
Court. Pudman Lochan Misra v. Krishna 
Chandra Misra, 1 Pat.L.J. 290. 

CHAMIER, C J. and SHARFUDDIN, J. 

(5) S. J.38 — Lambardar Gaontia, settlement 
by—Raiyaii land , lease of— Lease, if valid. 

A lambardar Gaontxa can grant a lease of 
raiyati land without the approval of oo-sbarer 
Gaontias . Sidheswar Panda v. Pltbas 
Gaontla, 24 C L.J. 83. 

WALMSLEY and NEWBOULD, JJ. 

Act IX of 1883 (C.P. Tenancy). 

(1) S* 38 (2)— The words 1 and previous sums 
if any secured by mortgage of it' — Meaning 
— 8ums due to other creditors included — 
Interpretation of statutes— Liberal construe • 
tion— Grammatical meaning — ' Ejusdem 
generis •- Nosoitur a eooiis— Maxims if 
applicable to the section — Central Provinces 
Act XI of 1898 (Tenancy), S. 41 (2). 

The words 'and the previous sums (if any) 
secured by mortgage of it ' in S. 88 (2) of the 
Tenanoy Act of 1833, which corresponds word 
for word with 8. 41 (2) of Aot XI of 1998, 
should he construed as including not only 
sums due to the person who is taking tfao* con- 
templated mortgage but also the sums due to 
him and to another oreditor. 

There seems to be strong reason in the object 
of the Legislature which was mainly to proteot 
the interests of the landlord, for plaoing on the 
expression 1 and tbe previous sums scoured by 
the mortgage of the holding ' the unrestricted 
meaning to which the words used are prima 
facie open and which from their generality 
they should receive (a). 

The rule of ejusdem generis or noscitur a 
soeiis does not apply to the three items under 
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A.— C.P. Acfs— {Continued), 

lot IX of 1888 (G.P. Tenancy)— (Concluded), 

8* 88 (2), 1 . 0 . , principal, interest and previous 
sums secured by mortgage. 

Buies of oonstruotion of statutes considered 
(6). BalaJI v. Gopalrao. 12 N.L.R. 61«83.Ind. 
Gas. 489. 

DRAKE-BbOOKMAN, J.O., and STANYON, 
A.J.O. 

References (a) 16 O.P.L.B. 70 ; 6 N.L.R. 
69, R. (b) 11 E.R. 689 (641), R. 

(2) 8. 88 (6). Bee LIMITATION AOT (1908), 
No. 232, 12 N.L.R. 90. 

Aot XI of 1898 (G.P. Tenancy). 

(1) ' Agriculturist ’ — Pan or betel plant 
oultivator— Whether inoluded in the term. Bee 
Pleadings , ho, 4 , 12 N.L.R. 67. 

(2) S- 41 (2)— Meaning of 1 give Object of 
prescribing notice to landlord— Notice sent 
by post— Effect— S. 27, General Clauses 
Act (1897)— 8, 26, O.P. General Clauses 
Act (1914). 

The word ‘ give ’ in connection with notioes 
in B. 41 (2), 0. P. Tenancy Act, is equivalent 
to * serve 1 {vide B. 27, General Clauses Act, 
1897), and B. 26, 0. P. General Clauses Aot, 
(1914) [a). 

To put a notice into the post is hardly to 
'give 1 it to the addressee, and the month’s 
time allowed to the landlord under Hub-S. (2) 
of B. 41 begins from the date of the receipt of 
the notice. 

The object of tho Legislature in prescribing 
a notioe to the landlord as a condition prece- 
dent to certain alienations was to plaoe him in 
a position to keep out undesirable strangers. 
Incidentally the interests cf tenants are also 
served, inasmuch as they have to think twioe 
before determining to make an out and out 
transfer or to take a considerable loan on the 
security of their holdings. But the tenor of 
8. 41 throughout Its considerable length is to 
vest the landlord with a power of acquiring the 
land himself to the exclusion of tenant and 
transferee alike. Dina v. Parairam, 12 N.L. 
R. 42-32 Iud. Cas. 991. 

DBAKEBROCKMAN, J.C. 

References :—(a) 14 O.P.L.R. 162 (166) ; 16 
O.P.L.R. 173 (174), R. 

(8) S. 41 (2)— Words 1 and previous sums if 
any seonred by mortgage Oonstruotion. Bee 
0. P. aot IX op 1883 (Tenancy), No. 1 , 
12 N.L.R. 61. 

(4) 8 . 41 id)— Scope— Transfer by absolute 
occupancy, tenant in contravention of 8 . 41 
— Suit by landlord to avoid the transfer 
and evict the transferee — Question of 
abandonment by tenant whether arises . 

Where an absolute oooupanoy tenant makes 
a transfer in contravention of B. 41, Central 
Provinoes Tenancy Aot, and the landlord brings 
a suit for avoiding the transfer and for posses- 
sion on the ground that the transfer was with- 
out his (landlord’s) consent, the question of 
abandonment by the tenant does not arise, 
whether the tenant be made a party or not. 


5.— C.P. Ada— [Continued), 

Aot XI of 1898 (G.P. Tenanoy)— [Continued). 

Bub-S. 8 of 8. 41 of the present Aot presup- 
poses the right of a landlord to bring a suit 
for ejeotmenc against the transferee and makes 
a speoial provision for the protection of the 
tenant whose interests therefore need not be 
considered by the Court, 

The prinoiples embodied in Bhola v. Fathu [a) 
relate to a condition of affairs which is now 
obsolete and do not apply to the conditions 
existing under the present law, Nakolsao y, 
Ramadhlnsao, 12 N.L.R. 86-34 Ind. Gas. 
698. 

BATTEN, A.J.O. 

References [a) 16 O.P.L.R. 17, D,\ 9 G.P. 
L.R. 101, R. 

(6) S# 46— Gontraot to sell land together with 
cultivating rights in sir — Sanction to sell with- 
out reservation of oooupanoy rights in sir 
refused — Contingent contract — Right to specific 
performance or damages. Bee CONTRACT AOT, 
No. 37, 12 N.L.R. 69. 

(0) Ss, 45 (5), 69 [c)— Sir fund— Acquisition 
of occupancy rights by proprietor— Ordinary 
tenant not affected — Liability to eviction — Not 
taken away . Gopiklsan v. Kulpat, 11 N.L.R. 
170—31 Ind. CaB. 470. 8ee Final Part, 1916, 
Col. 163. 

(7) Ss. 46, 47 and 95 —Trespass, suit /or, 
whether cognisable by Civil Court— Mort- 
gage— Foreclosure. 

Where the claim is based on trespass, and 
the defendants are proved to be in occupation of 
the lands without colour of title and are thus 
trespassers the provisions of the Central Pro- 
vinoes Tenauoy Act do not apply. 

Consequently the Civil Court is not deprived 
of jurisdiction to hear and dispose of suoh a 
olaim. 

It is au elementary principle when statutory 
right and liabilities are being created and 
jurisdiction has been conferred upon a speoial 
Court for the investigation of matters which 
may possibly be in controversy, suoh jurisdic- 
tion is exclusive and cannot concurrently be 
exercised by the ordinary Courts. (a) 

Quaere : — Whether in the case where a mort- 
gagee forecloses and goes into possession of a 
tenanoy within the provisions and tefmB of the 
Central Provinces Tenancy Aot under a deoree 
in a foreclosure mortgage suit, the provisions 
of Sb. 46 and 47 of that Aot would apply to any 
suoh oase. We are rather inclined to think 
that they would not, because the mortgagee is 
in possession, not by virtue of the mortgage, 
bat by virtue of a deoree of the Civil Court 
founded upon the mortgage ; and that conse- 
quently his possession is not attributable to the 
mortgage bat to the deoree in whioh the 
mortgage itself has beoome merged. (Per 
Atkinson , J.) Ohararu Batpastl *v. Dir ha 
Babu, 1 Pat. L.J, 626. 

Mulliok and Atkinson, jj. * 

References (a) 86 Cf. 470 ; 2 O.L.J. 369 ; 18. 
O.P.L.R. 136, F, 
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5.— C.P. Acts— [Concluded ) . 

Act XI of 1898 (O.P. Tenancy)— {Concluded), 

(8) 8. 47. Bee No. 7, supra, 

(9) S. 69. See No. 6, supra. 

(10) S. 95. See No. 7. supra . 

Act I of 1911 (O.P. General Clause*). 

8. 26. See C.P. AOT XI OP 1898 (TEN- 
ANCY), No. 2, 12 N.L.R. 42. 

6.— Madras Acts . 

Aot XXYIU of 1860 (Madras Surveys and 
Boundaries). 

8. 25— Boundaries — Settlement Officer — 
His decision that certain lands do not form part 
of Zemindari — Failure to contest by suit under 
8. 25— Res judicata— Civ. Pro . Code, 5. 11— 
Matters substantially though not formally in 
issue — Applicability of principle to—bjadras 
Act II o/ 1864 (Revenue Recovery ), S . 58— Claim 
lor refund of proportionate peishoush— Courts 
whether precluded from deciding it. Muthara- 
mal v. The Secretary of State for India in 
Council, 27 M.L.J. 529 = 1G M.L.T. 482 = 26 
Ind. Cas. 817 = 39 M. 1202, See Final Pact, 
1914, Ool. 138. 

Aot lYof 1862 (Madras Enfranchised Inama). 

See Crown Grants, No. I, 31 M.L.J. 483. 

Act II of 1864 (Madras Revenue Recovery). 

Government revenue , Government's right 

for % nature of— Jodi— Assignment— Assig- 
nee. if entitled to a first charge . 

Per Wallis , C.J. — The right of the Govern- 
ment as regards Government revenue is only a 
right to a charge on the land and a right to 
forfeit, by due course of law, the titlo of the 
person holding the land who does not pay the 
charge (a). 

The statutory charge for rent now possessod 
by landholders and certain Inamdars is a crea- 
tion of the Madras Estates Land Aot (I of 1909). 
Prior to that, it was well settled that, where 
the Government assigned its right to revenue to 1 
the Inamdar, subject to the payment of a Jodi , 
the Inamdar did not acquire a clnrgo upon the 
land but was left to recover his rent from his 
ocoupiers under the provisions of the Madras 
Rent Recovery Aot (VIII of 1865). 

Where the Jodi payable by an Inamdar to the 
Government has not been assigned, it is recover- 
able by the Government, like peishkush, by sale 
of the Inamdar’s interest under tho Revenue 
Recovery Aot, 1864. Where the right to collect 
the Jodi has been transferred to a Zunindar or 
Mittahdar, in consideration of his undertaking 
to pay a fixed peishkush , the Zamindar or 
Mittahdar has no charge upon tho lands there- 
for and he can only recover arrears of Jodi in a 
suit for rent. 

Per Seshagiri Aiyar t J . — The Government 
has a first, ebarge for Jodi which is dirootly 
payable to it, as by the Common Law of this 
oountry as well as the Revenue Recovery Aot, 
1864, ^a debt due to the King takes priority over 
other debts except possibly those due to Brah- 
mins (6). 


6.— Madras Acts— (Continued). 

Aot 11 of 1864 (Madras Revenue Reeovery) 

— (Concluded). 

The term Jodi or quit-rent is applied indis- 
criminately in several decisions to what is 
recoverable by a proprietor from his under- 
tenure boldors as well as to payments due to 
Government by way of assessment. 

Aooording to the prinoiple enunoiated in 
S. 141, Contraot Act, an aBsignoe of Govern- 
ment revenue is entitled to the seourity which 
the Government had, although he may not be 
entitled to all the statutory remedies of bis 
assignor and consequently an assignee of Jodi 
ns suoh will have a first charge therefor (c). 
Subbaraya Goundan v. Ranganadha 
Mudaltar, 3 L.W. 273 = (1916) M.W.N. 216- 
30 M.L.J. 387 = 19 M.L T, 231 = 32 Ind. Gas. 
971 = 40 M. 93. 

Wallis, o.j. and Seshagiri^Aiyar, j. 

References:— (a) 6 M. 303, 310; 13 M. 89, 
123. F . ( b ) 12 O. 445, 452 ; 5 Bom. H.O.R. 23. 
R. (c) 39 Ch. D. 174, F. 

Act YU of 1865 (Madras Irrigation Cess). 

(1) Water Cess Act VII of 1865— Engagement 
— Meaning of — Forfeiture of Zemindari to 
Government— Obligations of the Zemindar how 
far binding— Onus to prove that land was 
included in permanent settlement— Act III of 
1905 declaratory of the law— How far affects 
substantive rights - Ownership of beds and owner- 
ship of water . Secretary of State v. Maha- 
rajah of Bobblii, (1915) M.W.N. 1025 = 3 
LW. 119 = 19 M.L.T. 6 = 30 M.L.J. 163=32 
Ind. Cas. 279. See Final Part. 1916, Col. 167. 

(2) Engagement— Inam title deed— Prepara- 
tion by Revenue officials . Secretary of State 
v- Ramanuja Jeer Swamlgal, (1916) M.W.N. 
636 = 30 Ind. Cas. 605. See Final Part, 1915, 
Col. 1G7. 

(3) S. 1 —Proof of immemorial enjoyment of 
water - Presumption of grant -Absolute grant — 
Liability to pay waler-cess. Kesaari Yenkata- 
subbtah v. The Secretary of State for India 
in Council, 14 M.L.T. 131 = 20 Ind. Cas. 804 = 
38 M. 424 = 30 Ind. Cas. 425. See Final Part, 
1913, Col. 165. 

(4) 8. 'Engagement' meaning of —Madras 
Revenue Recovety Act (11 of 1864). 8 . 59— 
Madras Land Finer oachment Act (III of 1905), 
8 . 1. Secretary of State v. Slmhadrl Jagha- 
pathlraju, 28 M L.J. 51 = 26 Ind. Cas. G92 = 
17 M.L.T. 29 = 2 L W, 31 = 39 M. 67. See 
Final Part, 1915, Col. 169. 

(5) S. 1 —Madras Act III of 1906— Inam 
village— Irrigation from Government source— 
River flowing through a Zemindari— Water 
taken off in a channel belonging to Zemindar 
and used by Inamdar for irrigating second crop 
and dry crop— Water-cess, if can be charged by 
Government— Madras Act III of 1905, if 
retrospective in effect— Crown grant— Construc- 
tion— Madras Act VII of i860, whether applies 
to Zemindaries and Inam villages— Grant- 
Construction —Presumption— Statute, construc- 
tion of-Flowing water , whether oan be owned 
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lot VII of 1860 (Madras Irrigation Ceu) 

— {Concluded). 

— Riparian owner— Presumption of ownership of 
half the bed , whether applicable to Zemindars— 
Applicability of new rules of evidence to pending 
suits. Secretary of State v. Janakiramayya, 
2 L.W. 763 = 29 M.L.J. 389 = (1915) M.W.N. 
671-18 M.L.T. 277 = 80 Ind. Gas. 609. Bee 
Final Part, 1916, Ool. 171. 

Act VIII of 1868 (Madras Rent Reoovevy). 

(1) Samudayam lands — Tenants whether 
bound to pay for Raoganam and Kulivettu— 
Payments whether voluntary . C.Y.C.T. Chi- 
dambaram Ohetty v. Ayyavu alias Muthu- 
karuppan Thevan, 29 M.L.J. 746 = 32 Ind. 
Oas. 919. See Final Part, 1916, Ool. 172. 

(2) 8s . 1 and IS— Landholder, meaning of — 
Transfer of Registry, effect of proprietary 
riglit % if conveyed by such transfer— Trans- 
feree, if can be regarded as agent under 
8. 79 — Tender of patta , when valid— 
Manager of joint Hindu family, if compe- 
tent to tendtr patta. 

A more transfer of Revenue registry cannot 
confer proprietary right on the transferee so as 
to make him a 'landholder’ within the moan- 
ing of S. 1 of the Rent Recovery Act, and he 
cannot therefore take any proceedings under the 
Act such as tendering pattas and suing for 
rents duo, etc. (a). 

Nor does such a transfer of registry consti- 
tute the transferee the agent of the transferor 
under S. 79 of the said Act since it would have 
the effoot of defoating tho provisions of the Aot. 

In the ease of an undivided Hindu family all 
the members need not join in tendering pattas 
and the manager of tho family is competent to 
grant pattas and sue for rents on behalf of the 
family(b). Parthasarathi Alyangar v. Ranga 
■amy Alyangar, 4 L.W. 654. 

Beshagiri b Iyer and Srinivasa 

AlYANGAR, JJ. 

References : — (a) 26 M. 689 ; 10 M.L.T. 460, 
F. (6) 16 M. 484. F. 

(3) 8. 79. See No, 2, supra , 

Act YIU of 1869 (Madras Iname). 

Beo Crown Grants, No. i, 31 M.L.J. 483. 
Aot III of 1873 (Madras Civil Courts). 

S. 17 — Munsiff handing over charge to 
successor without completing trial of a suit — 
Munsiff promoted as Sub- Judge— Successor 
completing trial and delivering judgment — 
Appeal — Appeal heard by the Sub-Judge — 
Legality— Objection when to be taken— Effect of 
not objecting— Disqualifications under common 
law and statutory law— Appropriate remedy. 
Venkatapathl Nayanlvaru v. Mahomed 
Sahib, 38 M. 631=30 Ind. Gas. 430. See 
Final Part, 1916, Gol. 175. 

Act V of 1882 (Madrai Forest). 

(1) Afforestation, notification of, objeotionto 
-—Trial before Forest Officer— Appoal to Distriot 
Court — Deoision of DiBtriot Court, if final— 
Limitation _of ordinary inoidents of litigation 
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Aot V of 1882 (Madras Forest)— (Concluded) . 

to be express. See LIMITATION ACT, 1908, 
No. 14, 81 M.L.J. 324. 

(2) 8s . 6, 16 and 17 —Reserved forest— Pro- 
clamation by Forest Settlement Officer— No 
notice served on the owner of the land proposed 
to be constituted a reserved forest— Notification, 
declaring forest reserved, effect of, upon the 
rights of the owner — Provision regarding service 
of notice on owner, whether directory or manda- 
tory— Knowledge, actual, of owner , regarding 
proceedings , whether cures irregularity — Right 
of owner , if extinguished — Inamdar's right to 
unassessed waste lands. Balakrishna Rao v. 
Secretary of State for India In Coanoll, 2 L. 
W. 696 = 29 M.L.J. 276=18 M.L.T. 151 = 30 
Ind. Gas, 365=39 M. 494. See Final Part, 

1915, Col. 176. 

(3) S. 16. See No. 2, supra. 

(4) S. 17. See No. 2, supra . 

Act IV of 1884 (Madras District Municipa- 
lities). 

S. 260 (1) (a), r. 4, Note 1— Nomination 
of representative to a firm— Not amendment — 
Chairman's decision to be arrived at bona fide 
—No express malice necessary— Damages for 
failure to register, nominal. Draviam Pilla 
v. Cruz Fernandez, 29 M.L.J. 704 = 18 M.L. 
T 518 = 31 Ind. Cas. 322. 8ee Final Part, 

1916, Col. 177. 

Act Y of 1884 (Madras Local Boards). 

(1) 8. 73— Mortgagee with possession— Inter- 
mediate landholder— Tenant's right to pay him. 

Jagannalkulu y. The Manager of Nandlgam, 

(1914) M.W.N. 939 = 28 M.L.J. 154 = 27 Ind. 
Cas. 122 = 39 M. 269. 8eo Final Part, 1914, 
Col. 145. 

(2) 8. 73— Local oess— Nature of — Interest 
whether recoverable upon such cess. See 
MADRAS ACT I OP 1908, (ESTATES LAND), 
No. 16, 3 L.W. 32. 

(3) 8. 117. cl. (e) — Market established after 
the Act— License granted— Renewal after 
one year— If levy of fee for renewal , proper . 

Plaintiff sued the Taluq Board forreoovery of 
fee levied for granting license for oontinuanoe of 
bis market. He bad already paid a fee under 
the Aot when the market was opened and the 
Board demanded a fresh' fee for a frdfeh license. 

The lower Court granted plaintiff a decree 
holding that S. 117 (c) oontemplates levy of a 
fee only (or opening a now markot and not for 
its continuance. 

On revision, held, that under S. 117, ol. (S) (3), 
thero is no option to the Board to refuse a 
lioense for old markets established before the 
Aot but it can refuse to grant lioense for other 
markets. That ol. (5) makes it olear that the 
grant enures for one year only and that cl. (1) 
says that the fee levied is per annum. The 
Board was therefore entitled to impose a fresh 
levy and plaintiff oannot reoover. The Taluq 
Board, Bovllpattl v. Janaklammal, 11916) 
2 M.W.N. 253-4 L.Wt 336=36 Ind. Oas. 884, 
SESHAGIRI IYER, J. 
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6.— Madras Ada— (Continued). 

lot 1 of 1836 (ibkarl). 

8 . 8—“ 4 bhari ”, meaning of — If includes 
gun]*— Contract in violation of the condi- 
tions of an abkarl license— Illegal— Con- 
tract Act , S. S3. 

Beading S. 3, ols. 1 and 13 together it is olear 
that Abkari includes ganja also and therefore 
all the conditions of an abkari lioense apply 
also to a ganja lioense. An agreement in viola- 
tion of the conditions of the license is illegal 
and unenforceable. N&maslvaya Gorukkal v. 
Bubvamanya Ayyan, 34 lad. Oas. 927. 
Sadasiva Iyer, j. 

Act 111 of 1888 (Madras City Polloe) . 

8, 41— ’Bona fide exercise of discretion- 
Specific Relief Act , 8. 45— Mandamus- 
Commissioner of Police— Refusal *to issue 
license to conduct procession , though right 
established by Civil Court — Apprehension 
of breach of the peace. 

Under 8. 41 of the Madras City Folioe Aot 
(III of 1888) the Commissioner of Police can, 
in the exercise of his discretion, refuse to issue 
a lioense to conduct a procession through a 
particular street, although the right of the 
applicant to use that street for the possession 
has been declared by a decree of a competent 
Civil Court. Such refusal may be justified if, 
owing to the short time that elapsed between 
the judgment and the proposed procession, it 
may not be possible to take sufficient precau- 
tions to regulate the procession without any 
likelihood of the breach of the peace, or any 
other speoial oiroumatanoes of strain and diffi- 
culty of any particular year renders suoh refusal 
neoeasary for the preservation of the public 
peace and public safety. 

In oases of suoh justifiable refusal of license 
by the Commissioner, the High Court will not 
order the Commiseijner of Police to issue a 
lioense. 

But if the Commissioner goes on continuing 
suoh refusal year after year so that it would 
really be an attempt to evade the judgment of 
the Civil Court, the High Court will interfere 
for giving effect to the decree of the Civil Court. 
in re T. Nagalinga Mudallar, 31 M.L.J. 426. 
Coutts-Tbotteb, j. 

Aot 1 of 1889 (Madras Village Courts). 

(1) Village Munsif’s Court— Suit for one item 
in an account— Subsequent suit in the District 
MunsiVs Court for the other items— Civ, Pro . 
Code (1908), 0. IT, r. 2, whether a bar. Messrs. 
Augustus Brothers v. M. A. Fernandez, 2 L.W. 
890-29 M.L J. 474=3 (1915) M.W.N. 765 = 18 
M.L.T. 377 = 31 lnd. Cas. 69. Bee Pinal Part, 
1915, Col. 178. 

(2) 8. 24— Order of Deputy Collector debar- 
ring one from appearing as vakil for parties 
in Village Courts, ultra vires —Specific 
Reliet. Act (I of 1877), 8. 42— Suit for 
declaration of invalidity of order, main • 
ttainability of. 

Under S 24 of the. Madras Village Courts 
Aot, any pereon holding a vakalatnama from a 
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let 1 of 1889 (Madras Village Gonrts)-(OM,). 

party may appear and plead in a Village Court 
and there is no provision in the Aot for debar- 
ring any one from this privilege. 

Whatever general powers of supervision oan 
be inferred from the power of appointment, 
suspension and removal of Village Munsiffl 
conferred by Ss. 7 and 8 of the Madras Village 
Courts Aot, it oannot be held to extend to the 
passing of an order debarring a person from 
noting as a vakil for a party in Village Courts. 
It is no doubt desirable that bad characters 
should be prevented from praotising in Village 
Courts and the Act may need amendment, but, 
as it stands, suoh an order is illegal, 

A suit for a declaration that Buoh an order is 
void is maintainable, though it may not be 
covered by S. 42 of the Bpeoiflo Belief Aot (a). 
Ramaohandra Rao v. Secretary of State for 
India, 39 M. 808 = 31 lnd. Oas. 310. 

AYLING and TYABJI, JJ. 

References (a) 22 M. 220 and 27 M.L.J. 
634, R. 

(2-a) B. 73. Soe REVIEW, No. 6, 82 lnd. 
Cas. 527. 

(3) S. 73. Bee REVISION, No. 4, 34 lnd. 
Cas. 603. 

Act 11 of 1894 (Madras Proprietary Estates 
YUlage Service). 

(1) Ss. 4, 15— Effeot— Powers of Receiver — 
General powers of management of an estate 
whether includes power to appoint Karnam — 
Receiver of Court whether 1 proprietor.* Bee 
CIV, PBO. CODE (1908), No. 631, 30 M.L.J. 
456. 

(2) B. 15. See No. 1, supra. 

Aot III of 1898 (Madras Hereditary Village 
Officers). 

Trespass alleged in plaint— Jurisdiction of 
Civil Courts. See JURISDICTION OF CIVIL 
COURTS, No. 1, (1916) M.W.N. 278. 

Act I of 1900 (Malabar Compensation for 
Tenants' Improvements). 

(1) Landlord and Tenant— Tender of value of 
improvements in Court — Defendant liable 
for mesne profits— 8. 83— Transfer of Pro- 
perty Act . 

Trotter , J. — Whether a landlord is entitled to 
take the procedure of paying into Court the 
sum which the tenant is entitled to for his 
improvements ? 

When the landlord hns tendered that whioh 
the Court has subsequently found to be the 
true amount due and owing in respeot of the 
improvements, if the tenant ohooBes to hold 
over, he oan do so only at his peril and on 
condition of paying the mesne profits on the 
land. 

Whether the compensation under the Mala- 
bar Compensation for Tenants' Improvements 
Act oan he treated as part of the mortgage- 
money within the Transfer of Property Aot. 

8eshagiri Aiyar , J.— The value of improve- 
ments oannot be brought under the expression 
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loft I of 1900 (Malabar Compensation lot 
Tenant!' Improvements)—! (Concluded) . 

1 amount doe on the mortgage ' in S. 83 of the 
Transfer of Property Aot. The tenant is liable 
to pay mesne profits after the period of tender 
by the landlord. Ghaml v. Ann Pattar, (1916) 
ii.W.N. 160-3 L.W. 346-33 Ind. Cas. 861. 
Goutts-Trotter and Seshagiri 

AIYAR, JJ. 

(9) Ss. 6 and 6. See LIMITATION ACT (1908), 
Ho. 843, (1916) 2 M.W.N. 324. 

(3) S. 6. See No. 2, supra , 

(4) 8s. 16, 6 (3), 20— Re-valuation of im- 
provements when allowable— Government 
notification allowing new rates— No ground 
for revaluation. 

Neither S. 16 nor S. 6 (3) of the Improve- 
ments Aot allows a re-valuation of improve- 
ments unlesB there have been additional im- 
provements effected after the first valuation or 
there has been a change in the condition of the 
improvements. Kuohammad Kuttl v. Pan- 
ohara Alleema, 30 M.L J. 203-33 Ind. Cas. 
746. 

Badabiva Aiyar and Napier, jj. 

Reference 17 lad. Cas, 131, F . 

(6) S. 20. See No. 4, supra. 

Aet I of 1902 (Madras Court of Wards). 

12. 68— M mager's power to remit interest on 
arrears of rent . 

Of the rules relating to the Court of Wards, 
r. 68 speoifioally limits the instancea where 
Oolleotors are empowered to remit debts due to 
the estates. They inolude matters erroneously 
included in rent aooounts and alBO irrecoverable 
rents and debts due either in oash or in grain 
lor the recovery of which all possible processes 
have been exhausted ; and in any oase the limit 
is to a sum under Bs. 100. The manager has 
not greater authority in those matters than the 
Collector. • 

It is on the party relying upon remission of 
interest on arrears of rent made by the Manager 
under the Court of Wards to show that that 
remission was authorised by the Court of Wards. 
Madhava Bhumj Santo v. Ramachandra 
Mardaraj, 31 Ind. Gas. 468. 

Goutts-Trotter and Srinivasa 
aiyanqar, jj. 

lot III of 1904 (Madras City Municipal). 

(1) 8. 3, cl. 27 and 8. 248, cl. 1 —Drain part 
of public street— Power of President to 
remove sun shade overhanging such drain . 

Under the definition of 14 publio Btreet” in S. 3, 
ol. 27 of the Madras City Municipality’s Aot, 
the spaoe oovered by the drains is inoluded in 
the publio streets vested in the Municipality (a). 
Therefore the sun shade of a house overhanging 
the drain spaoe, forming part of the publio 
street, oould be removed by the President of 
the Oorporation under S. 248 (1) of the Aot, 
after giving notioe as required by the Aot. In 
suoh a oase it is not neoessary for the President 
to prove that the sun shade interferes 14 with the 
repairing and proper management of the drain.” 
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Aot III of 1904 (Madras City Municipal) 
—(Concluded). 

Corporation of Madraa v. Mohan Lai Bovoar, 

80 Ind. Gas. 683. 

SADABIVA AIYAR and NAPIER, JJ. 

References (a) 4 Ind. Gas. 828-7 M.L.T. 
66-19 M.L.J, 767, F. 

(2) 8, Ml— Obstruction or fence in private 
street— Authority of Municipal Council 
over it. 

Where, at the blind end of a private street, 
the Corporation purobased a house and pulled 
it down and oonverted the Bite into a street 
oonneoting the private street with other streets 
beyond and enabled traffic to pass through it, 
and the plaintiff ereoted demaroation stones to 
prevent carriages and oattle passing through the 
private street : Held— 

Philfxps , J.— That, in a town, private owners 
have to put up with inconvenience in many 
respeots pro bono publico and the Corporation 
oannot be said to have done any wrong in 
pulling down the houses and they will not 
forfeit whatever right of aocess to the private 
street they had as owners of the site. The 
Munioipal Aot gives the Corporation consider- 
able powers for the purpose of protecting the 
health, safety and oonvenienoe of the publio, 
and the ereotion amounted to an obstruction 
within the meaning of S. 247, and the Corpora- 
tion oannot be restrained by injunction from 
requiring the owner (plaintiff) to remove suoh 
obstruction under the powers given to them 
under that section. 

The seotions of the Aot which give powers or 
restrict the rights of individuals must be strictly 
construed. 

Wallis , C.J . — The demaroation stones do not 
amount to an obstruction bat would constitute 
a fence, in faot, a boundary fenoe, within the 
meaning of S. 247. S. 247 gives very wide 
powers to the Corporation. It may seem strange 
that the Legislature should prevent the owners 
of a private street from ereoting a fence for the 
preservation of their rights, but the language is 
express. Rudrappa Aehary v. The Corpora- 
tion of Madras, (1916) M.W.N. 394-34 Ind. 
Gas. 735. 

Wallis, cu. and Phillips, j. 

(3) S. 248. See No. 1. supra. 

Aet III of 1905 (Madras £and Encroachment). 

(1) 5s, 6, 6, 7 and 14— Notice by Government 
to vacate land— Suit for declaration of title 
—Limitation— Mere issue of notice— No 
cause of action . 

A suit for a declaration of title to a land in 
dispute, if brought in consequence of a notioe 
given under S. 7 of Aot III of 1906 to vacate 
the land, is governed by the six months’ limi- 
tation provided in S. 14 of thci Aot ; but the 
mere issue of suoh a notioe does not give rise to 
a cause of action. Secretary of State for 
India y. Illlkkal Aisan, 19 M.11T. 167-3 
L.W. 228 — (1916) M.W.N. 167-30 M.L.J. 265 
-32 Ind. Cas. 765-39 M. 727 (F.B.). , 

Wallis, o j., Abqur Rahim and Sesha- 
GIRI AIYAR, JJ. 
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lot III of 1909 (Madras Land Encroachment) 

— ( Concluded ). 

(2) 8. 6. See No. 1, supra. 

(8) 8. 7. See No. 1, supra . 

(4) 5. 14 — Eviction by Tahsildar under the 
orders of the Collector , if legal — Suit for 
recovery of possession of land by the evicted 
person , whether one under the Act or the 
general law— Limitation applicable , whe- 
ther one prescribed by the special Act or by 
the general limitation law. 

Under the Madras Land Enoroaohments Act, 
it is perfectly legal for a Tahsildar, acting under j 
the written order of the Collector, to evict a 
person from the possession of land encroached 
upon by him. 

8. 14 of the Madras Land Enoroaohments Act 
is very wide in its terms and gives a remedy to 
any person who deems himself aggrieved by 
any proceeding under the Act. 

A suit to recover possession of land from 
whioh a person has been ovioted under the pro- 
visions of the Madras Land Enoroaohments Aot 
is one under the spooial statute and not ode for 
the recovery of real property under the general 
law and is governed by the shorter period of 
limitation prescribed by that Aot. Gangamma 
Nalduv. Secretary of State, 3 L W. 315= 
(1916) 2 M.W.N. 82 = 33 Ind. Cas. 665. 

COOTIE-TROTTER and SESHAGIRI 
AIYAR, JJ. 

References:— 16 M. 317 ; 16 M. 296, D. 

(5) S. 14. Bee No. 1, supra. 

Aot 1 of 1908 (Madras Estates Land). 

(1) Suit for rent — Land situated in a Zamin- 
dari— Ryoti land— Ijara lease— Jurisdiction 
of Civil Court to try. 

Prima facie a land within the ambit of a 
zamindari must bo deemed to be ryoti land 
unless the zamindar shows it is private land. 
When there is no allegation in the plaint as 
regards the nature of the land, being an ( estate* 
and the claim being one for root, tho suit lies 
in the Rovonuo Courts. 

Where there is a ryoti land and the suit is for 
rent, the proper forum is the Rovenue Court and 
not the Civil Court, notwithstanding that the 
claim for rent arisos out of an ijara lease. 

Where in a oonneoted batch of suits the High 
Court haj held that the proper forum is the 
Revenue Court and not the Civil Court, it would 
be creating an anomalous state of affairs now 
to hold that the proper forum is the Civil Court. 
Goplsettl Narayanaswaml Natdu v. Gangl 
Betti Bangarayya, (1916) 2 M.W.N. 240 = 4 
L.W. 371. 

Seshaqiri Iyer, .j. 

(2) 8s. 2 (15), (16) (b), 6 (2) (4), 45, 153, 157, 
163 (1) — *' Old waste ryoti land ” — Tenants 
admitted to possession of old waste ryoti land 
— Tenant cultivating without permission of 
landlord— Landlord accepting subsequently 
sivai jama — Civtl Court. 

Dbfendants cultivated their respective portions 
of "old waste ryoti land " without permission 
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lot 1 of 1908 (Madras Estates Land) —(Ctd,). 

of the landlord from Fasli 1815 to 1818. They 
however applied for pattas in Faslis 1818 and 
1320 and payments were accepted from them ; 
but no pattas were given them. In Fasli 1321 
the landlord decided to reserve the land foe 
forest And directed the filing of the suit to eject 
defendants. Held that there was a presump- 
tion that the land was “ old waste ryoti land ” 
within the meaning of B. 2 (3) of Aot 1 of 1908 
(Madras Estates Land) ; that the defendants 
were “ admitted to possession ” of the land 
and wore “ ryots ” ; and that under 8. 168 (1) 
of the Aot, they were not liable to be ejected 
as tretp users, but that the suit oamo under the 
purview of Ss. 153 and 157 of the Aot and 
Bhould be brought in Revenue Court (a). 

Oldfield , J.— It is for the party, who Beeks to 
oust tho jurisdiction of the ordinary Civil 
Courts, to establish his right to do so (b). 

The burden of proof that the land comeB 
within one of the exemptions iu S. 2 (16) (6) or 
6 (4) of Aet I of 1908 (Madras Estates Land) is 
on the party assorting it. 

A person from whom a landholder has 
received the payment duo under 8. 45 in 
respect of his occupation of old waste must be 
deemed to have been admitted to possession, 
and S. 163 aonfers a right of suit in the Civil 
Court only againBt those who are liable under 
8. 45, but have made no payment, tboBe who 
have made suoh payment being treated as 
having been admitted. The payment under 
S, 45 is referred to in the section itself as 
11 rent ” ; and persons, who continue to hold 
after making a payment voluntarily and in 
oonsequonce of the Collector’s decision must be 
treated as holding on condition of making suoh 
payment and are, therefore, within the defini- 
tion of 8. 2 (15) of Act I of 1908 (Madras 
Estates Land). Suits to eject them will, there- 
fore, lie under S. 153 in the Revenue Court. 
The provisions of S. 153 ave not exhaustive of 
all possible causes of eviction. 

Sadasiva Aiyar, J.— Actual cultivation by a 
tenant without his having been obliged to incur 
any extraordinary expense or trouble in bringing 
the land uuder cultivation, is almost conclu- 
sive evidence that tho land is cultivable land. 
The whole policy of the Madras Estates Land 
Act is in favour of raising a presumption that 
a laud in an estate is ryoti land. 

Sivai jama rent paid by tenants is not in the 
eye of the law merely damages agreed upon 
between the laudownor and the trespasser. It 
is rent payable by persons who are roally 
entitled to be called ‘ tenants.’ President, 
District Board, Tanjore v. Kannuawaml 
Thondaman, 35 Ind. Cas. 121. 

Oldfield and sadasiva aiyar, jj. 

References :—(a) 24 Ind. Cas. 904 ; 1 L.W. 
839 (1914) M.W.N. 388 ; 38 M. 843; 26 M.L.J. 
285 1 L.W. 218; 15 M.L.T. 299 ; 24 Ind. Cas. 
217 F. (b) 39 M. 21; 25 Ind. Cas. 89L|; 27 M. 
L.J. 233, R. 

(3) S . 3— Proof whether village as a whole 
granted as an Inam. 
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Aot I of 19C8 (Madrai Eatatei Land)— {Ctd.). 

The fact that a village, -granted as an Inam 
and oontaining Inam and ryotwari holdings, — 
was treated aa a whole Inam village at the Inam 
Settlement and the Revenue authorities them- 
selves subsequently reoognised it as suoh, is a 
olear proof that the whole village was granted 
aa an inam and is an 11 estate ” within the 
meaning of Aot I of 1908. Kaaturl Alyangar 
Y, Gulftm Ghoie Sahib, 31 Ind. Cas. 791. * 
Clegg, f. m. 

(4) 8. 8—' “Rent**— Meaning— Monty payabl e 
for land let for building houses— “Jer ay ati” 

Money payable on account of land let for 
purposes of building houses is not rent within 
the meaning of 8. 3 of the Madras Estates Land 
Aot and a suit to reoover the said amount is 
oognisable by the Civil Coutt and not by a 
Revenue Court. 

“ Jerayati” may mean cultivable land but it 
is also used in the Madras Presidency as opposed 
to Inam land. Ramachandva Mardaraja Deo 
Y. Dukko Podhano, 31 Ind. Cas. 852. 

ABDUH RAHIM and SPENCER, JJ. 

(4-u) 8s, 8 and 40 — Estate — Grant to 
Brahmin before Permanent Settlement for 
subsistence— Onus — Suit for commutation 
of rent , 

Where at some time previous to the Perma- 
nent Battlement a Zemindar granted a village 
to a Brahmin for subsistence and there was a 
jodi payable at the time of the Permanent 
Settlement to the Zamindar it is a correct pre- 
sumption to make that the grant was of the 
melvaram only. The question of onus whether 
the village granted oonstitutos an estate within 
the meaning of the MadraB Estates Land Aot 
depends on the oiroumstanoes of eaoh case. 

The ryots in occupation of certain lands in an 
Inam village instituted a suit under S 40 of the 
Madras Estates Land Aot for commutation of 
rent in kind into money rent. The evidence 
showed that the ryots have been in possession of 
their holdings at more or less fixed rates for 
years and their fathers before them and that 
there were at timeB exchanges of land aooording 
to custom, that there had boon no relinquish- 
ment and that the relinquishment clause had 
not beon acted upon. 

Held that the burden of proving that the 
grantee was the owner of the kudivaram lay on 
the defendant landlord and that, in the absenoe 
of evidence, the village must be deemod to be an 
estate under 8. 3 (2) (d) of the Aot and that 
commutation should be allowed- Radha 
Krishna Das Goswaml v. Blkarl Behara, 32 
Ind. Cas. 229. 

Clegg, f. m. 

(4-b) Si. 3, 55 —Suit for vatta, when lies. 

Under B. 55 of the MadraB Estates Land 
Aot, a suit for pattah can be brought only by a 
ryot iu respeot of the land classed as ryoli land 
and not in respeot of the land excluded from the 
oategory of ryoti land. Ramaswam! Nalcker 
Y. Breenlmakayya Yeluchaml, 32 Ind. Cas. 
594. 

Wallis, o. j, and ayling, j. 

9 


6,— Madras Acta— {Continued), 

Act I of 1008 (Madrai Estates Land)— {Ctd,), 

(5) 3, 8 (2) (c) (d)— Distinction between 
Jaghir and Inam — Grant by the Nawab of 
the Carnatic for subsistence — Whether 
Jaghir or inam — ‘ Acquisition of Kudu 
varam '—Effect— Meaning of ‘ recognised ' 
—Suit for eviction— Jurisdiction of Civil 
Courts, 

In this oase a personal grant for subsistence - 
was originally made by the Nabob of the 
Carnatic to a member of his family. At the 
time of the grant the villages in question were 
mirasi villages, and long before 1843 plaintiff’s 
predecessors had become the owners of both the 
kudivaram and melvaram therein, and no 
oooupanoy right had been acquired, before the 
ooming into force of the Estates Land Aot, by 
the defendant or his predecessors who were let 
in as tenants for cultivation of the lands. 

Held , the grant, though styled a jaghir, was 
only an 1 Inam ’ within the meaning of B. 8 (2) 
(d) of the Estates Land Aot, and an aotion to 
evict the defendant (tenant) was maintainable 
in -the ordinary Civil Courts (a). 

The nature of Jaghir tenure and the distinc- 
tion between 'Jaghir* and 'Inam* discussed (b). 

Per S>tnivasa Aiyangar . J. ’ Recognition* 

in B. 3 (2) id) of the Aot implies something 
more than mere acquiescence, something done 
by the Government, as for instance, by accept- 
ance of service, jhodi, eto. (c). Bam v. Rama- 
lingo, Mudaliyar, 30 M.L.J. 600 = 34 Ind. Cas. 
803. 

COUTT8-TROTTER and SRINIVASA 
Aiyangar, jj. 

References : - (a) 38 M. 843 = 26 M.L.J. 285, 
R. (6) 27 M.L.J. 718 ; 42 I.A. 229 ; 36 B. 689, 
R. (c) 24 M.L.J. 538. R. 

(6) 8, 3 (2) (d)— Grant of Inam village — 
Presumption as to grantee being owner of kudi- 
varam at the time of grant — Party seeking to 
oust jurisdiction of Civil Court must establish 
his right to do so. Brlmath Kidambl Jagan- 
nathcharyulu Ayyavarulu v. Fldlplta Kotum- 
barayudu, 27 M.L.J. 233=25 Ind. Cas. 891 — 
39 M. 21. See Final Part, 1914, Col. 149. 

(7) S. 3, sub- 8, 2, cl. (d) and cl, 5. Estate- 
Landholder— Receiver, power of , to let tenants 
into possession of cultivable lands— Agraharam, 
grant of, whether conveys only revenue of a 
portion of the village— Burden of proof . Gopl- 
sett Narayanaswami Naldu Garu v. Nalam 
Subrahmanyans, 2 L.W. 683 = 18 M.L.T. 148 
= (1916) M.W.N. 690 = 29 M.L.J. 478 = 30 Ind, 
Cas. 375 = 39 M. 683. Bee Final Part, 1915, 
Col. 186. 

(7- a) 8, 8 (6)— Dispute between joint land- 
lords as to collection of rent— Collector's 
order declaring particular jperson as land- 
lord— Revision, 

There was a bona fids dispute between joint 
landholders in a village as to collection of rentfl 
and the Collector declared a particular person 
as landholder under B. 8 (6) of the Aot. # Tha 
order was in force until the death of that person 
and the present counter-petitioner suooeeded 
him after his death. Petitioner, the owner of 
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Aet I of 1908 (MAdm Eitatei Land)— (Old.). 

oertain lands in the village, applied to the 
Board of Revenue to revise the order of the 
Collector. Held that as the counter-petitioner 
was admittedly entitled to the largest share of 
' the income of the village, there were not 
sufficient grounds for interference with the 
Collector’ 8 order. Yellaiwaml Tevar v. R. 
Srinivasa Ayyar, 36 Ind. Cas. 213. 

Clegg, p.m. 

(7-b) 8, 3 (6) —Landlord— Receiver appointed 
to realise arrears of rent if landlord . 

A Receiver appointed by order of Court to 
realise the arrears of rents for certain (aslis 
from the ryots of an estate governed by Aot 1 of 
1908 is a landlord within the meaning of S. 3 
(6) of the Aot, notwithstanding that he may 
have restricted powers. Hacca Meera 14 Leval 
Rowther v. Eastern Development Corporation 
Company of London, 36 Ind. Oas. 82. 

CLEGG, F.M. 

(8) 8 , 3, cl. 7, sub-cls. 1 and 2— “Old Waste" 
definition of — “ Time of letting " whether 
refers only to letting in question— Absence 
of “ immediately prior to such letting ” in 
sub-cl, l,whether makes any difference from 
sub-el, 2— Lands uncultivated for ten years 
prior to the Act but not immediately prior 
to the letting in question— Whether old 
waste or ryoti land . 

The suit lands had remained uncultivated 
for ten years immediately preoeding 1900. In 
1900. they were left for oultivation on a lease 
for five years. In 1906 the lands were let to 
the defendant under a lease for three yearB and 
were in the defendants’ occupation at the time 
of the passing of the Madras Estates Land Aot. 
In 1910 the landholder sued to eject the defend- 
ants as the lease had expired on 30th June 
1909. The defendants contended that they had 
acquired oooupauoy rights under S. 6 of the 
Estates Land Aot. The contention of the land- 
holder was that the landB were “ old waste ” 
within the meaning of 8. 3, ol. 7, sub-cl. (1) 
and that therefore no oooupanoy right oould be 
aoquired under 8.6: 

Held per curiam (1) that the lands are not 
“ old waste ” but “ ryoti land ” and that under 
B. 6 (1) the ryots had aoquired oooupanoy rightB 
therein ; " 

(2) that the words “ time of letting ” in B. 3, 
ol. 7, sub-ols. 1 and 2, refer only to the time of 
admission of the particular person who is claim- 
ing pooupanoy right by virtue of suoh admission 
and not to be first lotting o! land which till 
then remained uncultivated. 

8emble : The words “ letting ” and 11 tenant ” 
are used throughout the Act only in oases 
Where no oooupanoy right is oonferred. 

Per Wallis, C. J., and Srinivasa Aiyangar , 
J ,\ — The period of “tea years” referred to in 
sub-ol. 1 must also be “immediately prior to 
thejetting,” even though these words do not 
appear in sub-el. 1 as they do in sub-cl. (2). 

Per Wallis , O J*— The only difference between 
the two parts of the definition of 11 old waste ” 


A.— Madras A eta— (Continued ) . 

Aot 1 of 1908 (Madras Estates Land)— (Old.). 

is that in the second part the letting must be 
after the passing of the Aot. 

Per Curiam,— The main principle of the 
Madras Estates Land Aot is to oonfer oooupanoy 
rights on all persons in possession of cultivable 
land in Zamindaris at the time of the passing 
of the Aot. 

.Per Abdur Rahim and Srinivasa Aiyangar, 
JJ,— Land whioh was onoe old waste may 
beoome ordinary ryoti land not being old waste 
and vice versa , the oharaoter of the land varying 
with the conditions of its occupation. 

Per Abdur Rahim , J.— Of two possible con- 
structions that one must be preferred whioh 
gives a consistent meaning to the different parts 
of the enactment. Sankara Yenkataratnam v. 
Sri Rajah Yaradarajah Appa Rao Bahadur 
Oaru, 3 L.W. 692- (1916) 2 M.W.N. 7-31 M. 
L.J. 123 = 20 M.L.T, 118 = 36 Ind. Oas. 213. 
Wallis, o.j., Abdur Rahim and Srini- 
vasa Aiyangar, jj. 

(9) 8 . 3, cl, 7 (2), S, 6— Old waste— Expiry of 
lease and tenants giving up possession on 
30 th June 1908— Land let to the tenants 
after the 1st July 1908 — No occupancy rights 
previous to the Act— Nature of the land— 
Whether tenants acquire occupancy right 
wider the Act — 11 Passing of the Act" 
“ co?»iwg into force of the Act" meaning of. 

The tenants who were in possession of oertain 
Lankas in whioh they had no oooupanoy rights 
under leases gave up possession of the Lankas 
on 30th June 1908. The Madras Estates Land 
Aot whioh received the assent of the Governor- 
General on 28th June 1908, came into force 
on the 1st July 1908. The lands were Again let 
to the tenants and possession given to them 
about a month later. The letting was, how- 
ever, for the whole of the Faeli 1318 as well as 
for the two subsequent fasli?. 

Held, tbat although the tenants obtained the 
right to possession of the lands from the 1st 
July 1908, the date of the oommenoement of 
the period of the loasa, still sinoe they had no 
possession either legal or actual on that date, 
they could not bo said to be “ ryots now in 
possession ’’ of the lands within the moaning of 
8. 6 of the Estates Land Aot. 

Held also , that whatever might be the 
meaning of the expression “ the time of lotting” 
in S. 3, ol. 7 (2) whether the date from which 
the lease took effect or the date when it was 
exeouted since that date was subsequent to 
28th June 1908, on whioh the Aot was passed by 
receiving the assent of the Govern or- General 
and sinoe at that time the land had remained 
without oooupunoy rights for over ten years, 
they oame within the definition of “ Old waste” 
in S. 3, ol. 7 (2) of the Aot and consequently 
S. 6, cl. (1), was inapplicable. 

The word “possession” in S. 6 does not 
cover a mere right to possession. 

The words “ passing of the Aot ” do not 
mean the same thing as “the ooming into 
foroe of the Aot.” Under S. 1, the Aot oame 
into foroe on the 1st July 1908, but the Aot waa 
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passed when it reoeived the assent of the 
Governor- General on the 28th June 1906. 


Mygapnla Ganganna y. Yenkata Yljaya 
Gopalaraju Garu, 20 M.L.T. 520*81 M.L.J. 
870* (1917) M.W.N. 148. 

SPENCER and KBISHNAN, JJ.| 


(10) Ss . 9i 4, 73, 143 —Patta. terms of— Kan- 
ganam fee whether illegal cess - Zamindat } s 
right of entry on holding for estimate of out- 
turn— Loss of crops owing to theft , cattle, 
etc.— Liability of the tenant— Right of 
Zamindar to charge rent on uncultivated 
portion— Liability to rent under 8. 4, 
eubjgpf to custom— Kulam Korvai lands— 
Obstruction to free flow of rain water to the 
tank— Right of the Zamindar for saraaari 
— Raising of dry crops on Nanja land — 
Liability for wet rates. 

Kanganam fee whioh is a contribution paid 
by the tenant to reimburse the landlord for the 
cost of the supervision of harvest out of whioh 
Melwaram has to be delivered to the landlord 
falls under S. 3 (ii), ol. (a) of the Estates Land 
dot and is not an illegal oess within the moan- 
ing ol S. 143 of the Aot. Consequently a term in 
the patta providing for its levy is not improper. 

The claim of the Zamindar to enter upon the 
holding for the purpose of forming an estimate 
of the outturn is opposed to 8. 78 of the Aot 
and should not be allowed. 

The Aot doeB not oast on the tenant any 
liability for Panchamati or compensation to the 
landlord for loss caused to the orop by oattle, 
theft or clandestine removal. 

Where it is proved that by custom only culti- 
vated extents were being oharged with rent and 
not lands loft uncultivated, no rent oan be 
oharged in respect of the uncultivated portion. 

The liability of the ryot to pay rent under 
8. 4 of the Estates Land Aot iB subject to any 
oustom or oontfcaot to the contrary that may bo 
established. 

In the case of kulam korvai lands i.e.. lands 
in the tank bed, in the absenoe of proof of any 
oustom by the tenants to put up ridges on the 
land, the landlord has got the right to prevent 
tenants from-putting up ridgeB so as to prevent 
the tanks having the full benefit of the rain 
water flowing into them. Therefore the ten- 
ants are bound to pay sarasari if they should 
put up ridges and cultivate kulam korvai lands. 

The tenants are liable to pay sarasari wet 
rateB if they raise dry orops on Nanja land while 
they -could have raised wet orops, but to pay 
the usual dry rates if they raise dry orops owing 
to insufficiency of water. Af unachelara Chet- 
tlavv. MatigAlam, 20 M.L.T. 70*4 L.W. 87 
-31/M.L.J, 168*80 Ind. Cas. 829. 

KUMARASWAMI SASTBI and PHILLIPS, 
JJ. 

(11) 8s . 8 and 6— Ryot— -Safins land leased 
only for pasture— Tenant thereof whether a 
ryot and entitled to occupancy right — 
1 Cultivable land.' what is— Jeroyati, mean- 
ing of—8aline land used only for pasture 
if ' old waste Agriculture , meaning of. 


6.— Madras Ads— [Continued). 
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A tenant does not become a ryot in respeot of 
land held by him only for pasturing purposes, 
though, it may be, that the use of the land 
solely for pasture may not deprive him of his 
olaim to be called 1 ryot ' provided he has the 
right to use it tor agriculture (a). 

Unless a land is of snob a mature that it is 
ordinarily oultivable, or oultivable at inter- 
vals of not unusual length, it is not ' oultivable 1 
land and, therefore, not 1 ryoti ' land and the 
tenant of suoh a land is not a ' ryot.' 

The term 1 Jeroyali,* as used in some parts of 
the Telugu oountry, means merely 1 non • 
inam ' (b). » 

Saline land used only for grazing purposes ie 
old waste within the meaning of S. 3 (7) (1) of 
the Madras Estates Land Aot, 

The ordinary meaning'of 1 agriculture ' is the 
raising of annual or periodical grain orops 
through the operation of ploughing, Bowing, 
eto. (c). 

A tenant in possossion of saline grazing land 
let ody for the purpose of pasture is not 
entitled to olaim oooupanoy right therein by 
virtue of 8. 6 of the Madras Estates Land Aot, 

Pasturage dues aro not rent and a suit there- 
fore is not exempted from the oognizanoe of 
Civil Courts. Sree Ravu Seshayya Garu y. 
The Raja of Plttapur, 3 L.W. 485*(1916) M. 
W.N. 396 = 31 M.L.J. 214 = 34 Ind. Cas. 730. 
SADASIVA AIYAR and MOORE, JJ. 

References \—(a) 25 M.L.J. 50, F. (5) (91 
Ind. Cas. 852, R (c) 38 M. 738, F. 

(12) Ss. 3 (15), (16), 6 (4 )-Waste land let for 
pasturage , if ryoti- Onus of proving it is 
cultivable is on those who assert it is ryoti—* 
Pasturage whether an agricultural purpose 
— Ryot and ryoti land defined— Admission 
to waste land for pasturage only whether 
confers right of occupancy. 

A “ ryot ” under the Estates Land Act is a 
person who holds for the purpose of agriculture 
ryoti land in an estate. 

Ryoti land is oultivable land in an estate 
other than private land. 

Land fit usually only for pasturing cattle and 
not for ploughing and raising agricultural 
crops is not rpoii'land (a). # 

Where a pieoe of land has for a great many 
years not been cultivated but has been used 
only for pasturing oattle, the onus of showing 
that it is oultivable is on those who assort jt is 
ryoti. 

Waste land is land not under cultivation "tnd 
it may or may not be oultivable land. Land 
whioh is not ryoti does not beoome ryoti land, 
merely because it is let for paBturage. 

Admission for purposes of pasfarage only, to 
waste land even though ryoti does not oonfer 
on the person so admitted any right of perma- 
nent oooupanoy, ® 

Queers Whether land held for pasturage 
only ie land held for purposes of agriculture 
within the meaning of 8.* 3 (16) of the Estates 
Land Aot, 1 
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Estates Land Act, S. 9, ols. 15, 16 and 6. 6 
id) (4) considered. Maharaja of Yenkataglrl y. 
Vellkantl Rami Reddl, 3 L.W. 582- (1916) 
2M.W.N. 21 = 31 M.L.J. 211-34 Ind. Cas.607. 
WALLIS, C.J. and PHILLIPS, J. 

Reference i—{a) 38 M. 738, R. 

(18) 8s, 3, cl. 2 (d), and Q— Estate— Village 
in which grantee owning kudivaram in some 
lands , whether not an estate— Occupancy 
rights , absence of , in tenants— Presumption 
of kudivaram being in landlord it justify* 
able— Exception to S. 8, scope of. 

A village will not cease to be an 1 estate ’ 
within the meaning of cl# 2 (d) of 8. 3 of 
Madras Estates Land Aot, merely beoause the 
grantee owned the kudivaram in certain lands 
included therein. To remove a village from the 
definition, it is necessary that the * grantee 
should at the time of the grant own the kudi- 
varam of all the lands then brought under 
cultivation. 

Though the fact that the tenants bad no 
occupancy rights in the suit lands may give rise 
to a presumption that the landlord owned the 
kudivaram iu those lauds, that is insufficient 
to remove the case outside the definition in 
ol. (d), sub-8. (2), S. 3 of the said Aot. 

The exception to S. 8 of the Act does not apply 
to oases where, nt any time before the passing 
of the Act, the kudivaram was held by a person 
who subsequently became, as inamdar . possess- 
ed of the land revenue. It has reference only 
to oases in which a person who is already 
inamdar acquires the kudivaram right. Raja 
Yaradaraja Appa Rao v. Katnanl Kuru- 
vanna, 3 L.W. 196 = 19 M.L.T. 159 - 30 M.L.J. 
249-82 Ind. Cas. 722. 

Abdur Rahim and Ayling, jj. 

(14) 8s. 3 and 8, 185— Ryoti land when 
becomes private land— Proof —Speeches in the 
Legislative Council— Construction of 8 . 185— 
Proviso an exception to 8. 8. Zemindar of 
Chellapalll y. Rajalapatl Somayya, 16 M.L. 
T. 576-27 M.L J. 7l8'=(1915) M.W.N. 1 = 

2 L.W. 117 = 27 Ind. Cas. 77 = 39 M. 341. Bee 
Final Part, 1914, Col. 154. 

(15) 8s. 3 (11); 51, 148— Rusums— Fees paid 
with rerll 1 whether can be included in Patta 

• Rent,* meaninq of. Karr! Peddl Reddy y. 
Receiver, Nldadavole and Medur Estates, 18 
M.L.T. 171 = 30 Ind. Cas. 529. See Pinal 
Part, 1915, Col. 189. 

(16) 8. 3. cl. 11 (a) and 8s. 60 and 61- 
Madras Local Boards Act (V of 1884), 
8. IS— Rent— Local cess— Interest. 

B. 3, ol. ll ( (a) of the Madras Estates Land 
Aot refers only to money recoverable from a 

* ryot' by the landholder. It has no general 
ukpplioatipn to money recoverable by any person 
drom any other person as if it was rent. 

The local oesa paid by a landholder and 
recoverable from the intermediate land-holder 
under 8. 78 of the Madras Local Boards Aot, is 
neither an * instalment 1 of rent within the 
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meaning of B. 60. nor an * arrear ’ of rent with- 
in the meaning of 8. 61 of the Madras Estate! 
Land Aot, and no interest is recoverable upon 
the amount of euoh cess. Narayanaswaml 
Nayudu v. Pannala Ramanandam, 3 L.W, 82 
= 82 Ind. Cas. 433. 

SADAHIVA AIYAR, J. 

,(l6-a) S. 4. Bee No. 10, supra . 

(16-6) 8. 4, cl. (3)— Commutation of rent— 
Rate— List of prices prepared by Collector • 

Id commutation of rent, a Court is not 
justified in aoceptiDg the list of prioeB prepared 
in the Collector’s Office without furrier proof 
that these were prioeB actually prevailing in 
that looality during the years in question. 
Slvajl Rajah Saib v. Court of the Subordinate 
Judge of Tanjore. 32 Ind. Cas. 493. 

Coutts Trotter and Srinivasa 
Iyengar, jj, 

(16-c) S.-6. See Nos. 2, 9, 11, 12, supra and 
No. 20, infra. 

(17) S. 6, swfi-S. (6) and 8. 8 — Government 
lands under ryotwari tenure , purchased by 
i amindar — Jurisdiction of Civil Courts- 
— Acquisition by landholder of occupancy 
right— Acquisition by tenant of landholder's 
right , difftrence between . 

The language of S. 8 indicates that in fram- 
ing it the legislature was thinking of the acqui- 
sition of occupanoy rights by landholders and 
not of the acquisition of landholders 1 rights by 
ryots. 

The general provisions of B. 8 (1) must yield 
to the speoial provisions of the explanation to 
sub-S. (6) to 8. 6 on the principle generallia 
specialibus non derogant. 

Where a zamindar was in the positiou of a 
Government ryot and owner of the kudivaram 
right, (t.s.) where he had a right of occupancy 
in certain lands within the meaning of the 
explanation to sub 8. 6 of B. 6 of the Madras 
Estates Land Act he would not by the terms 
of the said explanation lose such occupancy 
right by becoming interested in the land aa 
landholder, that is, by the land becoming part 
of his estate. Zamindar of Sanlvarappet y. 
Zamindar of South Yallur, 99 M. 944=34 
Ind. Cas. 444. 

WALLIS, C.J. and SESHAGIRI AYYAR, J, 

(18) 8s. C and 55 -Suit for patta— Auction- 
lease of a lanka— Lease different from an 
ordinary jeroyili patta — Lessee whether a 
11 ryot Ryot out of possession of the hold - 
ing% whether can sue for a patta. 

The plaintiffs, who obtained a lease dated 
28-2- 08 of a lanka for 9 years commencing 
with Fasli 1317, sued the defendant for the 
grant of a patta under 8. 55 of the Madras 
Estates Land Aot, on the ground that, as they 
had been in possession of the land as ryots on 
1-7-08, the date on whioh the Aot oame into 
force, they had acquired permanent rightB of 
ooonpanoy in the holding. At the time of the 
suit, however, they were not in possession ot 4 
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the holding having been ejeoted by the defend- 
ant but they based their olaim on their posses- 
sion on 1-7- 08. The lease differed from the 
ordinary jeroyiti patta in the following res- 
peots : — ( 1) The Izaradars were not the residents 
of the village ; (9) the lanka was leased in an 
anotion and the lessees were oalled Izaradars ; 
(3) the rent was a lump sum and not so muoh 
per acre ; (4) the land was periodically sold in 
public auction to the highest bidder ; (5) the IAa- 
radars and the rent ohanged at the end of lease ; 
(6) the Izaradars had no right to relinquish 
before the expiry of the lease ; 17) the lanka 
was watohed by the estate servants and repaired 
at great oost ; and (8) the lessee was not enti- 
tled to reduction or remission of rent for any 
oause. 

Held, that the plaintiffs were not ryots within 
the meaning of the Estates Land Aot, and 
therefore did not acquire rights of permanent 
oooupanoy. 

Beld t also, that a ryot oan sue the landlord 
in a Revenue Court for the grant of a patta 
although he is not in physical possession of his 
holding at the time of the suit, and that he is 
not obliged to obtain possession through a 
Civil Court before suing for the patta. Talla- 
prag&da Subba Rao v. Gopisettl Narayana- 
■wamlNaiduGaru. 20 M.L.T. 36 = 4 L.W- 293 
-31 M.L.J. 339-86 Ind. Gas. 727. 

AYLINQ and NAPIER, JJ. 

(18-a) 8. 8. Bee Nos. 13, 14, 17, supra. 

(19) 8 . 8, els. 1 and 3— Purchase by landlord 
of kudivaram right from tenant— Ryoti 
land — Conversion into pi'ivate land . 

Where the kudivaram right of a ryot is pur- 
chased by the landholder under 8. 8, ols. 1 and 
8 of Aot 1 of 1908, ther&ofi land oannot cease to 
he such owing to such merger of the melevaram 
and kudivaram rights, and the landlord, pur- 
chaser, is entitled to continue to treat the land 
as a ryoti land. 

8. 8, ols. 1 and 3 of the Aot prevents lands 
onoe ryoti from being converted into private 
lands, on the ground of merger of the Rudi - 
varam rights into melevaram rights. It is 
only when there are acts of strong and unequi- 
vocal character that the Court would be justified 
in giving an exceptional finding in favour of 
the conversion of ryoti into private land. 
Methuku fllvaramayya v. Munlveddlgarl 
Chinn a Muneappa, 30 Ind. Cas. 812. 
8ADAB1VA AIYAR and NAPIER, JJ. 

(20) 8. 8, els.- 1 and 2, S. 6, cl. 6, Explana- 
tion— Occupancy ryot subsequently acquir- 
ing melvaram— Rule of merger, whether 
applies— Insufficiency or. invalidity of notice, 
if can be pleaded for the first time in Second 
Appeal— Estates Land Act explicit— Prin- 
ciples of general law, if applicable. 

, B. 8, el. (1) of the Madras Estates Land Aot 
{I of 1908), simply enunoiates the general law 
of merger, and the same is snbjeot to qualifica- 
tions to be found in o'ther portions of the Aot. 


6.— M adras A cis— (Continued) , 

Act 1 of 1908 (Madras Estates Land)— (Ctd.). 

B. 8, ol. 2, is an application of the general 
rule in ol. (1) to the particular oaee where one 
amongst several co-landholders subsequently 
aoquires the occupancy right. 

But where one out of several mirasidarB or 
ryots beoomes entitled to the rights of a land- 
holder in respeot of the same land it is the 
oonverse of B. 8, ol. (2), and is speoifioally 
provided for by explanation to ol. 6 of B. 6. 

Where one of two persons jointly entitled to 
the ocoupanoy right in a oertain estate beoame 
entitled by pnrohase to the zemindari or 
melvaram right also. 

Held (1) that he does not thereby lose his 
oooupanoy right ; (Bengal Tenancy Aot, B. 22, 
Explanation and 28 A. 763, referred to) ; 

(2) that the restriction that suoh acquisition 
Bhould.be by inheritance or devise applies only 
to ol. 6 of B. 6 and not to the explanation to 
ol. (6). 

The Madras Estates Land Aot is a compre- 
hensive tenancy Code and wherever it is 
explicit, a disouesion of the general law is 
irrelevant. 

In an ojeotment suit where the defendants 
did not plead any want of notice in the first 
Court and there was no issue regarding it, held 
that the plea of insufficiency or invalidity of 
notioe oannot be allowed to be raised for the 
first time in second appeal. Muthu Reddl v. 
Mathu Yenkatapathi Reddl, 4 L.W. 168-31 
M.L.J. 364 — (1916) 2 M.W.N. 180. 

Oldfield and Sadabiva Aiyar, jj. 

(21) 8s. 11, 161, els. 1 and Supplementary 
Difference between Ss. 11 and 161 — Holding 
as a whole rendered substantially unfit— Other- 
wise no injunction . Navanna Yena Rama 
Ghetty v, A. L. A. R. R. M. Arunachalam 
Ghettlar, (1916) M.W.N. 801-18 M.L.T. 
349-29 M.L.J. 724-39 M. 673-31 Ind. O&b. 
98. See Final Part, 1916, Col. 191. 

(92) Ss- 12 and 213 — Breaoh of the provisions 
of that Aot— Jurisdiction— Suit, whether cogni- 
sable by the Revenue Court. Bee OlV. PRO. 
CODE (1908), No. 194, 20 M.L.T. 281. 

(23) 8. 13 (3 )— Improvements effected at 
tenant's expense before the Act— Contract to 
pay enhanced rent for crops raised with the help 
of such improvements— Tenant whether entitled 
to claim exemption under ,the Act from liability 
to pay higher rate— Act whether retrospective — 
Payment of higher rent for 60 years— Presump- 
tion as to consideration for cont r act— Bade! was 
and Madiri Kasuvu whether rent or illegal 
cesses. Rajah Kumara Yenkata Perumal Raju 
Deva Maharajolangaru v. Ramudu, 28 M.L.J. 
81 -(1916) M.W.N. 132-17 M.L.T. 129-27 
Ind. Cas, 688-39 M. 84. Bee Final Part, 1916, 
Ool. 192. 

(24) 8 . 13 (3 )— Landlord and \enant— Extra 
charge for Van pay ir claimed— Long continued 
course of payment— Contract to pay— Presump- 
tion. A. L. A. R. Aronachalnm Ghetty w. 
Sayyad Ahamed Ambalam, 2 L.W. 1117-19 
M.L.T, 188 -(1916) M.W.N. 237=31 Ind. Das. 
639. Bee Final Part, 1916, Ool. 193. 



189 


THE CURRENT INDEX, 1916. 


140 


6.— Madras Acts— [Continued). 

lot I of 1908 (Madras Estates Land )—(Ctd,). 

(24-a) 8. 16. See No. 2, supra, 

(26) 8 . 38— Landlord and tenant— Grounds 
for reduction of rent . Nallaya Koundar y. P. 
N. Badaya Koundar alias Appavu Koundar, 
(1915) M.W.N. 791-32 Ind. Oas. 809. See 
Final Pact, 1915, Col. 194. 

(26) 8 . 40— Landlord and tenant— Commuta* 
tion of rent— Principles regarding award of. 

Under 8. 40 of the Estates Land Aot, the 
oooupanoy ryot has the right to sue for com- 
mutation. Tbo Aot gives him this right and 
it is not a matter resting within the option and 
discretion of the proprietor, but is within the 
discretion of the Court to allow or refuse. 

It is to the convenience of both parties to 
have a fixed money rent and the advantages 
are generally in favour of commutation. 
Gopala Krishna Alyar v. G. Srinivasa Row 
Sahib, 34 Ind. Oas. 936. 

Clegg, f.m. 

(27) 8s. 40, 189 (2), 205, 8ch, A— Commuta- 
tion suit — No definite order for commuta- 
tion— No appeal and second appeal where 
no decree was passed. 

In a commutation suit, there was no written 
order on record allowing the particular parties 
to commute but it appeared some verbal order 
was passed the nature of which was not as- 
oertainable from the reoord. There was only 
an expression of opinion that the question 
whether commutation should be allowed oould 
not bo considered again as it had Already been 
settled in the affirmative. Reid that as there 
was no deoree within the meaning of the defini- 
tion in the Civ. Pro. Code, there oould be no 
appeal and second appeal upon the record as it 
stood. Andl Thevan y. Zamlndar of Blvaglrl, 
84 Ind. C&s. 460. 

CLEGG, F.M. 

(27-a) 9. 45. See No- 2, supra. 

(27-6) 8. 51. See No. 15, supra . 

(28) Ch, IV, 8. 62 —No retrospective opera- 
tion — Agreement before the Act came into force 
— Not binding. Rajah of PJttapuram y. yen- 
kata Bubba Row, (1915) M.W-N. 813-18 M. 
L.T. 348-31 Ind. Oas. 93. Soe Final Part, 
1916, Col. 196. 

(28-a) S. 66. See No. 18, supra. 

(28-6) 8. 60. 'See No. 16, supra. 

(28-c) S. 61. See No. 16, supra. 

(28-d) B. 73. See No. 10, supra . 

(28-e) 8s. 74, 76, Proceedings under nature of 
. —Finding of Collector re rent— Subsequent 
suit for determining rent— Res judicata. 

The proceedings under Ss. 74 and 76 are 
more or less of a summary obaraoter. No 
appeal is provided. 8. 76 does not say anywhere 
that the finding of the Collector that the rent 
was payable in oasb, not in kind would have 
the effeotpf a decree and operate as res judicata 
so as to bar a subsequent suit for the determi- 
nation of rent. Talagapu Tavedu y. Zamlndar 
•f Tarla, 32 Ind. Oas.. 706. 

ABDUR RAHIM and AYLING, JJ. 


6'— Madras Acts— [Continued), 

lot I of 1908 (Madras Estates Land)— [Ctd.h 

(29) 8a. 74, 76 and 206— Award made under 
8 . 76 (6), confirmed under cl. 7—8uit by 
landlord for arrears of rent , whether main- 
tainable— Legality of award , when and how 
to be questioned— Acts of Revenue Officer 
under the Act— Power of the High Court to 
revise, 

Certain ryots in Kallikota and Attagada 
applied under S- 74 of the MadraB Estates Land 
Aot to the Deputy Oolleotor to depute an officer 
to make a division of the prodnoe. Notioe was 
served on the landlord under S. 76, who after 
17 days filed an objeotion petition before the 
Deputy Collector that an estimate had already 
been made by the estate Revenue-Inspeotor 
which had not been objeoted to by the ryots and 
that - the latter had already carried away nearly 
half the produce. The offioer deputed made an 
award on 28th May 1912 noting the objeotion of 
the Estate Manager about removal and divided 
the orops. No objeotion waB filed by the land- 
lord against the award and after a month it was 
confirmed by the Deputy Colleotor under S- 76 
(7). There was no appraisement of the standing 
orop, no finding as to the removal and no 
determination of what would be a full orop as 
the tenants had already harvested the crops and 
stored it on the threshing floor even before they 
applied for the deputation of an offioer. 

The landlord oontended that the award was 
therefore no award in law but a nullity. 

Held (1 ) that th9 award was final and the 
landlord was bound by it ; 

(2) that if the landlord had any grievanoe 
against the award he Bhould have filed an 
objeotion within a week of its delivery under 
B. 76 (7) ; 

(3) that where the law provides a means of 
questioning the legality of an award, and the 
landlord had not ohosen to' avail himself of it, 
ho has no right to question it afterwards (a). 

Per Krishnan , J.- A landholder’s olaim for 
rent becomes merged in the award oonfirmed 
by the Colleotor under 8. 76 (7) of the Act and 
he has no oause of aotion afterwards to sustain 
a suit for arrears of rent. 

Per Curiam.— Under 8. 206 of the Madras 
Estates Land Act the Colleotor and the Board 
of Revenue alone have the power to revise an 
order of a Revenue Offioer and the High Court 
has no power to revise an order made under the 
Aot. Ramachendra Marda Raja v. - Moll 
Podhano, 4 L.W. 278-36 Ind. Cas. 640. 
SPENCER and KRISHNAN, JJ. 

Reference (a) 82 Ind. Obb. 76, Expl, & D, 

(29-a) 8. 76. See No, 29, supra. 

(SO) 8s. 77, 210, 211 — Suit for arrears of rent 
for Faslies which expired more than 8 years 
before the Act— Limitation— Effect of plaintiff's 
minority— 8. 7, Limitation Act— Applicability 
— Construction of Acts— Retrospective operation 
—8. 6 (e), General Clauses Act , 8. 8 (d), (ej 
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6'—Madraa Acts— (Continued), 

lot 1 of 1908 (tfadirai Eitatei Land)-(Ctf.). 

Madras Act I of 1891 ( General Clauses ). Rajah 
of Pltapur v. Gao! Venkata Sobba Row, 29 
M.L.J. 1-18 M.L.T. 67*2 L.W. 661 *(1916) 
M.W.N. 547-30 Ind. Caa. 94 — 89 M. 645 
(F.B.). See Final Part, 1915! Col. 196. 

(81) 8. 112— Landlord and Tenant— Remis- 
sion for shavi— Nature of obligation — 
Enforceability . 

In the absence of proof as to the existence, of 
onstom or oontraot, an obligation to grant re- 
mission for shavi owing to non-repair of irriga- 
tion souroe by the landlord is purely moral and 
not legal and oannot be enforoed by suit. 
RamakrUhna Rayanlo Gam v. Ranga 
' Charier, 3 L.W. 300-82 Ind. Oas. 737. 

Kumababwami sastri and Phillips, jj. 

References:— S.A.R. (1859) 105; 13 M.L.J, 
877, F. 

(32) 8 . 112— Landholder— Lessee— Rent in 
arrear during currency of lease— Expiry of 
lease— Attachment, proceedings by way of , if 
open to the lessee , after expiry of term Snnda- 
ram Iyer v. Kulathu Aly&r, 2 L.W. 867- 
(1915) M.W.N. 731-18M.L.T. 316-29 M.L.J. 
505-*3l Ind. Gas. 81 — 89 M. 1018. Seo Final 
Part. 1915, Ool. 197. 

(33) 8s . 112, 113, 189 — Sale under the Act — 
Suit to contest sale— Jurisdiction — Civil suit 
barred both before and after sale . Ramanathan 
Ofaetty v. Ramasawml. Ohetty 27 Ind. Gas. 
409 - 39 M. 60. See Final PArt, 1915, Col. 198. 

(83-a) Ss. 112, 117, 206— Sale proclamation 
— Ambiguity— Notice of intention to sell— 
Civ. Pro. Code , 1908, S. 161. 

A sale proclamation under 8. 117 of Aot I 
of 1908 must notify the notice of intention to 
sell under S. 112 of that Aot. 

If there is ambiguity in the sale proclamation 
under B. 117 of Aot I of 1908 resulting in a 
Berious misoarriage of justioe, under S. 205 of 
that Aot the Bald is liable to be Bet aside. 
Yedaohallam Dhlkshadar v. Venkatru Subba- 
raya, 32 Ind, Gas. 967. 

OLEGG, F.M. 

(33-5) S. 118. See No. 33, supra . 

(34) Ss . 129, 128, 189 and 213 and Art. 21, 
Sch. A , scope of—A*s land attached as B's 
for arrears due by B—A paying arrears 
under protest to avoid sale -8uit by A 
against landlord and B for recovery of the 
amount paid by him— Civil Court— Juris- 
diction— Contract Act , Ss. 69 and 72 — 
“ Money had and received .” 

Certain lands belonging to the plftintiff were 
attached as belonging to defendants 2 and 8 
and for arrears of rent due by them. The plaint- 
iff preferred a olaim petition, but, as, in spite 
of his objections, the land was about to be sold, 
he paid the rent due under protest and institu- 
ted the present suit for recovering that amount, 
Impleading therein both the landlord (the 1st 
defendant) and the tenantB, who had oommitted 
default (defendants 2 and 3). 

Held per Qeshagiri Aiyar . J.— 8. 128 of the 
Madras Estates Land Aot permits a third party, 


6.—Madraa Acta— (Continued). 

Aot I of 1908 (Madtai Estates Land )-(Ctd.). 

whose property has been attaohed, to proteot 
that property by paying the arrears said to be 
due on it. In Buoh a oase a derivative owner 
will, under ol. (1) of the section, be entitled to 
a charge for the amount so paid and he can 
taok it on to his mortgage if he has one. On 
the other hand an independent owner’s rights 
are not restrioted to the oharge under ol, (1), 
but are saved by ol. (2), and he is free to insti- 
tute other proceedings for enforcing them, 
8. 213 does not bar the jurisdiction of the Civil 
Courts in suoh oasee. 

A person, whose property is sought to be 
sold wrongfully and who pays the money to 
save it from sale, has a right of suit, independ- 
ent of the Madras Estates Land Aot, fos 
money # bad and reoeived (a). 

The 9 restrictive language of 8. 213 of the 
Madras Estates Land Aot does not debar the 
jurisdiction of a Civil Court where a olaim 
is made not only against the landlord ior acts 
done under oolour of the Act, but also against 
the tenants in the alternative for recovery from 
them ol moneys payable by them but paid by 
the plaintiff under protest, as such a Buit does 
not sound in damages. 8- 213 applies only 
where the relationship of landlord and tenant 
subsists and the landlord haB used the remedies 
given by the Aot wrongfully, and not to a oase 
where, ex concessi , no proceedings are taken 
against the plaintiff, beoauBe he is not regarded 
as owner of the property. In the latter oase the 
fact that the plaintiff is also a tenant of the 
common landlord is immaterial. 

The scope of 8. 213 of the Madras Estates 
Land Aot is to give a speedy remedy as between 
landlord and tenant in matters in regard to 
which the landlord, while purporting to invoke 
the aid of the Aot, haa failed to comply with the 
provisions enaoted therefor ; in other words, its 
objeot is to give a summary remedy to those 
against whom irregularities in procedure have 
been oommitted. The seotion does not cover 
oases where there is no power in the landlord to 
invoke the aid of the Act againBt an individual. 
This view is favoured by the analogy furnished 
by Sa. 89 to 91 of the Baid Aot. 

Per Bakewell , *7. — The suit is one for 
damages within the meaning of 8. 189 and 
Art, 21 of Boh. A to the Madras Estates Land 
Act. and the Civil Court’s jurisdiction is barred 
by 8. 219 of the said Aot. The Rajah of Ylzla- 
nagavam v. Navaiimbavaju, 3 L.W. 517-19 
M.L.T. 374 — (1916) M.W.N. 391-84 Ind. Cas. 
480. 

8ESHAGIR1 AITAR and BAKEWELL, # JJ. 

References s— (a) 12 M.I.A. 60 ; 25 M. 540, F. 

(84-a) 8. 128. See No. 84, supra. 

(85) Ss, 131, 205— Setting aside sale— Small 
er amount deposited — Information re 
precise amount net being available— Defect^ 
nature of— 8 . 315, Civ. Pro . *Code t 1882, 
—Civ. Pro , Code, 1908, O. XXI, r. 93. 

On a depositor depositing a smaller amount 
than required for want of information beoause 
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6.— Madras Acta— {Continued) . 

Aot 1 of 1908 (Madras Estates Land)— (Ctd.). 

he had no means of knowing the exaot amount 
required under 8. 131 (l) of the Madras Estates 
Land Aot for setting aside sale, held that the 
depositor oan have the sale set aside. Penta- 
kota Gareebu v. Pentakota Peddaravudn, 
36 Ind. Gas. 153. 

CLEGG, F.M. 

(S5-a) 8a. 131, 216— Power of Deputy Col- 
lector to revise order of predecessor in office 
— Procedure — Deposit in Sub-Treasury — 
Notice— Order setting aside sale . 

An order of a Deputy Collector cancelling 
that of his predecessor in office is one passed 
without jurisdiotiou. The proper procedure is 
to ask the District Golleotor to revise the same. 

A deposit in the Sub Treasury is equivalent 
to a deposit with the Golleotor. The presenta- 
tion of a challan containing purpose and 
particulars of the deposit seems to be a suffi- 
cient application (a) . 

Since UDder the rule framed under S. 215 a 
notice should have been given to the auction- 
purchaser, an order Betting aside a sale, with- 
out giving suoh notice, is one passed without 

S ' irisdiotion. Sundraraja Alyangar v. A. Sri 
aldu, 32 Iud. Cas. 891. 

CLEGG, F.M. 

Reference : — la) 25 0. 216, R. 

(35- 6) S. 143. See No. 10, supra. 

(36) Ss. 143 and 144— 11 Exact”, meaning of. 
The word “ exaot” occurring in Ss. 143 and 
144 of the Aot means to compel payment or 
delivery of, to enforce the yielding of, to extort 
(as, to exaot tribute, fees, obedience and the 
like), to practise extortion, to demand and 
compel to pay or yield under colour of author- 
ity ; or to levey by force. 

A oess will be obligatorily leviable against 
the ryot only when the Zamindar oan show 
that after the object for whioh it was originally 
Intended failed, there was a fresh contract 
founded on fresh consideration to oontinue to 
make the payment. 

A ryot is precluded by Ss. 143 and 144 of the 
Aot from recovering baok the suma paid, unless 
it is shown that they were “exaoted,” so, where 
money was paid by a ryot to the Zamindar 
without the i&aue of any coeroive process or 
demand, the money so paid oannot be recovered 
by means »of a suit. 'Ramaswaml Alya* v. 
8undaram Alyar, 30 Ind. Gas. 166. 

8ADASIVA A 1 YAR and TYABJI, JJ. 

(36-a) S. 114. See No. 36, supra. 

(36 -6) S. 148. See No. 15, supra, 

(3 tf-c) S. 151. See No. 21, supra . 

(37) 8s. 161, 162 — Power of Court to award 
compensation in lieu of ejectment in cases of 
waste— Whether* awarding of the compensa- 
tion puts an end to the relationship of landlord 
and tenant. SaakartUnga Moopanar v. T. Y, 
fobratnanla FtUal, 29 M.L.J. 614-31 Ind. 
Gas. 978. See Final Part, 1915, Col. 198. 
(97'-a) 8, 162. See No, 37, supra. 

(87-6) 8, 168. See N6. 2, supra. 


6,— Madras Acta— {Continued)* 

Aot 1 of 1908 (Madras Estates Land)— (Old.). 

(37-c) 8 . 157. See No. 9, supra. 

(37 -d) S. 163. See No. 2, supra. 

(38) Ss . 163 to 157— Record of rights , officer 
preparing , whether a Court for purposes of 
8 . 476, Grim. Pro. Code— Court, test for deter- 
mining what is a. In re Yenkata Hanumantha 
Rao, 2 L.W. 180-11916) M.W.N. 177-28 M. 
LJ. 123 — 28 Ind. Cas. 97-39 M. 414. See 
Filial Part, 1916, Col. 199. 

(38-a) S. 164. See No. 38, supra • 

(38-6) 8. 165. See No. 88, supra . 

(88-c) S. 166. See No. 88, supra . 

(38-d) 8. 167. See No. 38, supra. 

(39) Ss. 182 and 213 and Sch. A, Art. 21 — 
Ryotwari landowner— Distraint of moveables of 
tenant or sub-tenant— Damages, suit for, 
whether cognisable by Revenue or Civil Court- 
Jurisdiction . Naray&naswaml Alya* v. D. 
Yenkataramana Alyar, 29 M.L J. 607—2 
L.W. 1037 = 18 M.L.T. 426- (1916) M.W.N. 
921-39 M. 239-31 Ind. Gas. 326 (F.B.). See 
Final Part, 1916, Col. 199. 

(39-a) S. 185. See No. 14, supra . 

(40) 8. 186 —Certificate of necessity for sale, 
if can be granted by a Deputy Collector — 
District Court, it bound to receive evidence 
tendered regarding reasonableness and 
sufficiency of the purpose. 

A Deputy Golleotor has jurisdiction to grant 
the certificate required by 8 . 166 of the Madras 
Estates Land Aot to support an application to 
the District Judge for the compulsory sale of 
land by a ryot to hiB landholder. 

Qucere . — Whether the District Judge is 
bound to take evidence regardiog the reason- 
ableness and sufficiency of the purpose for 
which a certificate had boon granted by a 
Deputy Collector under S. 186 of the Aot. 
Menakshlammal y. Orr. 3 L.W. 227-32 Ind. 
Cas. 986. 

SADASIVA AlYAR and MOORE, JJ. 

(41) S. 189. Sec RES JUDICATA j No. 21, 
34 Ind. Cas. 354. 

(41-a) S. 189. See Nos. 27, 38, 34, supra. 

(42) S. 205 —Decision of a Revenue Court- 
Revision to High Court , if competent- 
jurisdiction, conflict of— Civ. Pro. Code 
(1908), 8. 115 —Charter Act , 8. 16— Ex 
parte decree— Setting aside without notice 
—Review — Both sides heard— Order con- 
firmed— Re visability. 

Qucere.— Whether S. 205 of the Madras 
Estates Land Aot bars the power of the High 
Court to entertain a revision petition against 
the order of a Sub- Collector exeroising juris- 
diction in a suit under that Aot. 

In a suit brought under the Madras Estates 
Land Act, the Sub-Collootor passed an ez parti 
deoree. Later on he set aside the said deoree 
without notioe to the plaintiff. An application 
to review this order was made but after hearing 
both sides the Bub-Collector confirmed his pre- 
vious order. 
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Lot I of 1008 (Madras Estates Land)-(CW.). 

Held , that, though the second order did uot 
expressly state that the review petition was 
dismissed on the merits and that a fresh order 
on the Bame terms as the first order was pass* 
ad, that was what the Sub-Colleotor intended 
in substance to do and that the oiroumBtanoes 
of the case did not warrant the interference of 
the High Court in revision. Ramaswaml 
Naloker v. Subbavayulu Naioker. 3 L.W. 168 
-8 2 lnd. Oas. 667. 

BaDABIVA A1YAB and MOOBE, JJ. 

(42-a) S. 205. See Nos. 27, 29, 36, supra . 
(42-6) B. 210. Bee No* 30, supra . 

(43) 8s. 210 and 211 — Suit for rent due for 
faslis prior to passing of the Act— Whether 
governed bp that Act or by Limitation Act. 
Rajah Saheb Meharbani-Distan 8rl Raja 
Row Yenkatakumara Mahipathl Surya Row 
Bahadur Garu, Raja of Plttapore y. Ganl 
Yeokatasubba Row, 14 M.l.T. 427 =*(1913) 
M.W.N. 989 = 21 lnd. Gas. 695 = 39 M. 646. 
See Final Part, 1913, Col. 182. 

(44) 8 . 211. See Nos. 30, 43, supra . 

(46) S. 213. See Nos. 22, 3l, 39, supra. 

Rot I of 1914 (Hindu Transfers and Bequests). 

8. 2 (2)— Life estate to widow— Residue to 
grandsons of testator then in existence and 
thereafter to be born — Validity of will — Mean- 
ing aud effeot of S. 2 (2). Bee HINDU LAW 
(WILL), No. 6, 31 M.L.J. 33. 

7 -UP. Acts. 

Aot XIX of 1873 (Agra Land Revenue). 

(1) See PARTITION, No. 8, 19 0.0. 161. 

(2) S. 205- B. Bee DISQUALIFIED PRO- 
PRIETORS, No. 1, 14 A.L J. 477. 

AotXll of 1881 (N.W.P. Rent). 

(1) 8 . 8— Occupancy right , — Trespasser — 
Tenant. 

From the mere tact that a person had been 
in possession of a holding for 12 years without 
the consent of the landholder it cannot be said 
that BUoh a person acquired oooupanoy right in 
the holding, even if the period of 12 years was 
completed prior to the operation of the Tenancy 
▲ot II of 1901. Nirman Blngh v. Bahadur 
Singh, 81 lnd. Oas. 446. 

Holms, b.m. and Campbell, j.m. 
References 8.D. No. 3 of 1910, F. 

(2) 8. 209. Bee U.P. AOT HI OF 1901 (U. P. 
LAND REVENUE), No. 3 (6), 32 lnd. Oas. 673. 

Aot X1Y of 1886.(Agra Rent), 

8ee Inheritance, No. 1, 83 lnd. Oas. 330. 

Aot III of 1899 (U P. Court of Wards). 

(1) Suit brought and decree obtained against 
ward— Execution of decree against Collector 
—Substitution of Collector for ward. 

Where an estate is under the management of 
a Collector under Aot III of 1899, a suit to 
enforce any obligation against the ward must 
be brought against the Collector as representing 

10 
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Aot III of 1899 (U.P. Court of Wards)— (CW.). 

the ward, The ward personally iB in the eye of 
the law nobody for the purposes of suits brought 
by or against him. A decree obtained against the 
ward personally without making the Colleotor 
a party to the suit is a nullity and suoh decree 
oannot be enforced by substituting the Colleotor 
for the ward in exeoution proceedings. Sankata 
Parshad v. Deputy Commissioner of Khorl t 
80 lnd. Cas. 768. 

Lindsay, j.o. 

(2) Personal decree against a ward /effect of — 
Collector , substitution of , in place of ward . 
8ankata Perahad v. Deputy Commissioners of 
Khevl, 18 0.0. 146=30 lnd. Cas. 768. See 
Final Part, 1916, Col. 202. 

(3) 8s. 15, 36, 42 (1)— Properties outside juris - 
dictifin of United Provinces Government- 
Jurisdiction — Ward's death ; Superintend- 
ence after — Ward a disqualified proprietor— 
Sale for debts— Consent of heirs— Presump- 
tion re acts of Executive Government. 

The Court of Wards of the United Provinces 
of Agra and Oudh has jurisdiction to deal with 
the property of a disqualified proprietor situated 
outside the limits of the territories subject to 
the Lieutenant-Governor of the said Provinoe. 

As 8, 16 makes no distinction at all between 
moveable aud immoveable property it is quite 
olear that properties both within the limits ot 
the Provinces of Agra and Oudh as well as out- 
side thereof are subject to the administration 
set up by the Act in the event of a person 
coming under the terms of the Aot. 

B. 35 of the Court of Wards Aot of the United 
Provinoes gives a general power to the Court of 
Wards to sell or mortgage any part of any 
property under its superintendence. The power 
conferred by the Act is subjeot to a proviso, 
namely, that where the property has been taken 
charge of by the Court of Wards under 8. 9 of 
the Aot, the sale should not be made without 
the consent of the proprietor. 

On the death of a ward, a disqualified pro- 
prietor, the Court of Wards may retain charge 
of his property until the debts and liabilities of 
the ward have been discharged. 

The ordinary presumption must be made in 
favour of the Acts uf the Exeoutive Government. 
Gadadhar Bhatta v. Barat Chandra Mukher- 
jee, 36 lnd. Cas. 634. * • 

FLETCHEB and TEUNON, JJ. 

(4) Ss» 16, 20 —Claim not notified— Effect o/, 
on suit — Documents whether admissible in 
evidence. Ashraf Ally. KalyanDas. 13 A.L.J, 
796 = 37 A. 686 = 30 lnd. Cas. 945 (F.B.). Bee 
Final Part, 1916, Col. 202. 

(6) B. 20. Bee No. 4, supra . 

(6) B. 85. Bee No. 3, supra. • 

(7) S. 42. See No. 3, supra. 

Aot I of 1900 (U.P. Municipalities). • 

(1) 8s. 62, 87, 88 — Re erection of a buildjjtg 
without confirming to the permission granted 
—Notice— Civil suit . 
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let 1 of 1900 (U.P. Municipalities)— (CW.). 

A notice by the Municipal Board partly under 
B. 87 and partly under 8. 88 for re-ereotion of a 
building without confirming to the permission 
given, is a valid notioe and the only remedy 
open to a person aggrieved by suoh notioe is laid 
down by S. 62. Such aggrieved person cannot 
bring a regular suit in the Civil Court for con- 
testing the validity of that notice. S. 87 is not 
applicable only to that part of a building whioh 
abuts on and overhangs a publio street since a 
building may adjoin a publio street and yet may 
not overhang or projeot into it. Rahai BJh&rl 
Lai v. Municipal Board, Gavnpore, 85 Ind. 
Oas. 222. 

Rafiq, j. 

(2) S. 87. See No. 1, supra . 

(3) 8. 88. See No. 1, supra. V 
Act II of 1901 (Agra Tenancy). 

(1) Tank land — Acquisition of right of 
occupancy — Confinwows occupation tor 
twelve years . 

' The land from whioh the plaintiff sued to 
eject the defendant was a tank or depression 
Whioh could only carry crops of singhara or 
paddy in years of heavy rainfall. The rent 
carried very largely from year to year. The 
defendant admittedly paid no rent in the years 
when there had been no cultivation, but he 
olaimgjd that he had been in continuous posses- 
sion on the ground that he grazed oattle when 
oultivation was impossible. Held that this was 
not the same as the oase in whioh cultivated 
land was left fallow for a year or two without 
the period necessary for the acquisition of a 
right of oooupanoy being interrupted and that 
Under the circumstances oooupanoy rights were 
not acquired by the defendant as he did not 
bold the lands continuously for 12 years. 
Haunlhal Singh v. Chabbl, 31 Ind. Cas. 158. 
Holms, s.m. and Campbell, j.m. 

(2) Rent free grant— Resumption of land so 
granted by forcible dispossession. 

Where a rent free grant is made and the 
land so granted is resumed in a legal manner 
in pursuance of the provisions of the Act, it is 
not competent to the zamindar to take foroible 
possession of the land so granted. Amblka 
Prasad, v. Jag Prasad Singh, 36 Ind. Cas. 
968. 

Richards, o.j., and Banbrji, j. 

(2-a) See INHERITANCE!, No. 1, 33 Ind. Cas. 
830. 

(8) 8s. 3, 12, proviso — Lease— Stipulation 

against the applicability of proviso to 8. 12 

— Validity— Not unlawful— Contract Act , 
8. 23. , 

Where a lease oontained a definite stipulation 
that the lease whioh was being ezeouted was 
not to interfere with the aoorual of oooupanoy 
rights either in the past or in the future, that 
is to say, the svntndar praotioally agreed that 
the proviso to B. 12, of the Agra Tenanoy Aot, 
1901, shoqld not apply. 


7.—U.P. Acts— (Continued). 

Act II of 1901 (Agra Tenancy)— (Continued). 

Held that the stipulation is valid and oan 
have efieot as making the proviso inapplicable 
in this oase (a). 

The stipulation is not unlawful under 8. 23, 
Contract Act, as being of suoh a nature that if 
permitted it would defeat the provisions of the 
Agra Tenanoy Aot. Hardeo v. Ohandhrl 
Sher Btngh, 34 Ind. Oas. 148. 

holms, s.m. and Campbell, j.m. 

References :— (a) 10 A.LJ. 62—16 Ind. Cas. 
839, R, 

(3-a) 8. 9. See No. 6, infra, 

(4) 8.4 (2). See CUSTOM, No. 2, 31 Ind, 
Oas. 979. 

(5) 8s. 4, 9, 167, 180, 186— Suit for arrears 
of rent— Tenant at fixed-rates— Preeump- 
tion— Second appeal to Distrct Judge- 
Revision — Jurisdiction — High Court's 
powers— Code of Civil Procedure (1908), 
8. 116. 

The Maharaja of Benares brought a suit for 
arrears of rent against the defendant, describ- 
ing him as a fixed rate- tenant, under 8. 102 of 
the Tenanoy Aot in the Court of an Assistant 
Collector of the seoond class. The defendant 
was entered in the revenue registers at the laBt 
revision of settlement of the Bonares district as 
a fixed- rate -tenant. The defendant denied the 
relation of landlord and tenant between the 
Maharaja and himself and disputed the amount 
of rent olaimed. The Judge in Second Appeal 
held that the plot in suit did not fall within 
the definition of the word 8 * * 11 land *’ in the Ten- 
anoy Aot and that upon the plaint as framed a 
suit would not lie in tho Civil Court. 

On an applioation for revision being present- 
ed, held (per Piggot, J.)— (1) that the application 
oould not be brought within tho narrow oom- 
paBS of 8. 116 of the Code of Civil Procedure, 
inasmuch as (he District Judge had not refused 
to exeroise a jurisdiction vested in him by law, 
or acted with material irregularity in the 
exeroise of jurisdiotion ; (2) that, having regard 
to 8. 167 of the Tenanoy Aot, the High Court 
oould not entertain the applioation for revision. 

Per Walsh, J . — The deoision of the District 
Judge given by way of an appeal from a 
Revenue Court is a deoision of a Civil Court and 
is therefore subjeot to revision. Parbhu 
Naraln Btngh, Kashi Naresh v. Harbans Lai, 
14 A.L.J. 281-35 Ind. Cas. 279. 

PIGGOTT and WALSH, JJ. 

(6) 8. 10 —Nature of sir, when transferred by 
gift to one not a co- sharer. 

A transfer by gift does not deprive the land 
of its character of sir whether the transfer be 
in favour of a co-sharer or of a person not a 
oo-8harer. Elahl Bax v. Nand Kiihove, 81 
Ind. Can. 906. 

Baillie, S.M. 

(6-a) 8. 10 — TFiII leaving proprietary rights 
to third persons— No exproprietary right 
in Sir to heirs. 

When a person leaves by will bis proprietary 
rights to third persons, his heirs do not get 
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lot 11 of 1901 (Agra Tenancy— (Continued). 

exproprietary rights in the Sir . Bagrldl Khan 
Y. Zakir Hmsaln, 82 Ind. Oas. 737. 

TWEEDY, S.M. and HOLMS, J.M. 

(7) 8 . 11— Acquisition of occupancy right— 
Possession for more than 12 y ears— Pay- 
ment of rent , 

Oooupanoy rights are aoquired by 12 years’ 
possession as a tenant. 

To constitute a person a tenant he must be 
liable to pay rent, whether he held the land 
with or without the oonsent of the land-holder, 
unless some oontraot express or implied is 

roved by which he is freed from payment. 

aioda Kuar y. Dalall Singh, 80 Ind. Oas. 
798. 

BAILLIE, S.M. 

(7 a) 8. 11— Ejectment under 8 . 86, N,W.P . 
Bent Act (XII of 1881)— Possession. 

A tenant who was ejected under S- 36 of 
Act XII of 1881 for arrears of rent but who 
was allowed to remain in occupation of the 
land for less than 12 years after the ojeotment 
could not by any possibility acquire the ooou- 
panoy rights, whether bis possession was 
disturbed or not. Sundar Umrao Singh y. 
Ram Tahal Singh, 32 Ind. Oas. 386. 

BAILLIE, S.M. and TWEEDY, J.M. 

(7*6) S. 11— Mortgage to non-occupancy ten- 
ant — Rights o/ occupancy , acquisition of . 

A mortgagee cannot acquire in the mortgaged 
property rights prejudicial to the mortgagor. 
A nou-oocupanoy tenant who takes a mortgage 
of a share of a village in which the holding is 
situate oannot oount towards occupancy rights 
the period between the time the mortgage was 
made 'and the time of redemption. Brl] 
Nandan Tewarl v. Phallu Ram Mlslr, 32 
Ind. CaB. 887. 

Tweedy, j.m. 

(7*c) 8. ll—8ub-tea$e for one year continued 
for another year— Rights of occupancy . 

Where a sub-leaso was given originally for 
one year and then continued for another year, 
the whole two years during whioh the land was 
sub-let should be considered to be the timo for 
whioh the land was sub- lot iu contravention of 
the provisions of the Tenanoy Aot and should 
accordingly be exoluded under the seoond 
proviso to S. 11 of the Aot from the period of 
twelve years neoessary for rights of oooupanoy 
(a). Hargoblnd y. Tulil, 82 Ind. Cas. 399. 
HOLMS, S.M. and CAMPBELL, J.M. 

Reference:— [a) S.D. No. 16 of 1914. 

(7-d) 8, 11 —Tenant, meaning — Rent not 
payable— Acquisition of occupancy rights . 

To acquire oooupanoy rights, possession for 
twelve years as a tenant must be proved. A 
tenant is a person by whom rent is or but for a 
oontraot, express or implied, would be payable. 
Therefore the period for whioh no rent was paid 
oannot be oounted by him in the computation 
of the period. Nailr-ud-dln y. Munlr-ud-dln, 
89 Ind. Oas. 879. 

BAILLIE, S.M. and TWEEDY, J,M. 


7.— U,P. Acta— (Continued), 

Aot II of 1901 (Agra Tenanoy)— (Continued). 

(7*e) 8s, 11, 68— Cultivation by a person for 
a number of previous and subsequent years 
—Presumption— Ejectment. 

The presumption that arises from the faot of 
a person cultivating a land for a number of 
previous and subsequent years in the absence of 
proof of any other person cultivating the same 
in intervening yeatB, is that the Bame person 
cultivated it throughout. Klddha y. Nek Ram, 
32 Ind. Oas. 765. 

HOLMS, S.M. and CAMPBELL, J.M. 

(8) Ss. 11, 84— Tenant holding without land- 
lord's consent— Occupancy rights, 

The presumption should be that a tenant is 
holding without the oonsent of his landholder 
until be begins to pay ront, unless he can 
product very strong evidenoe in contradiotion 
of this presumption. A person occupying land 
Bhall be deemed to hold land within the meaning 
of S. 11 until he begins to pay rent therefor. 
Ghamhlam Singh v. Mohan Singh, 81 Ind. 
Oas*486. 

Holms, s.m. and Campbell, j.m. 

Reference S.D. 3 of 1910, F . 

(8-a) S . 13— Ejectment— Ejected tenant's son 
in possession— Zamindar's son entered as 
tenant-in-chief in patwari papers— Effect- 
Tenancy , break of . 

Where after a tenant has been ejeoted, his 
son remains in possession and is recorded as 
paying the same rent as paid by the tenant-in- 
obiof; there is no break of the tenanoy although 
a servant of the zamindar is shown in the 
patwari papers as tenant-in-chief. Bldha 
Chand v. Durga Prasad, 32 Ind. Gas. 695. 
HOLMS, S.M., and CAMPBELL, J.M. 

(9) 8s. 13 (a) (b) and (c), 14 (1) (a), 168— 
Regaining of possession after wrongful dis- 
possession. 

For the application of S. 13 (a) of the Agr* 
Tenanoy Aot 1901 to a tenant wrongfully 
dispossessed, it is not necessary that the posses- 
sion should have been regained within six 
months. Dwarka v. Nazir Haialn Khan, 31 
Ind. Cas. 863. 

HOLMS, S.M., and CAMPBELL, J.M. 

(10) 8s . 13 (a) (6), 14 (1) (a), 168- Regaining 
possession after wrongful dispossession— 
Limitation Act, 1908, 8 . 28 —Attestation. 

Under S. 168 of the Tenanoy Aot, S. 28 of 
the Limitation Aot of 1908 applies to suits 
under the former Aot 11 subjeot to the provision 
of the later Aot.” The question whether for 
S. 13 (a) of the Tenanoy Aot to apply it is not 
neoessary that the tenant should have regained 
possession within a year from wrongful dis- 
possession was not decided in thepoase. 

A mere attestation of the parcha at the 
settlement by a tenant that he is a non- 
ooonpanoy tenant of the plot does mot mean, 
that he has given up his olaims to oooupanoy 
rights. Rum Bharos y. Nazir Haialn, 31 Ind 
Oas. 816. • 

HOLMS, S.M., and OAMPBELL, J.M. 
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Aot 11 of 1901 (Agra Tenancy)— (Continued), 

(11) 8 . 14— Landlord and tenant— Agreement 
to exchange holding for a new one— Cul- 
tivation of both holdings in the same year— 
Effect— Bight of exchange not lost. 

Where there was an agreement between the 
landlord and tenant that the latter should 
ezohange the holding in his possession and 
should reoeive in exchange land of approxi- 
mately equivalent value and where the latter 
cultivated both the holdings in the same year. 
a Held that the tenant did not saoriflee his 
right of exchange under S. 14 of the Agra 
Tenancy Act, beoause he had not lost possession 
of bis first holding before he got possession of 
the new one. 

A tenant must be admitted to possession of a 
new holding within a year of loss of possession 
of the old one to claim a right of exchange ; 
but there is nothing to prevent the landholder 
from giving possession of the new holding 
before the old holding has been actually 
vaoated; nor would the tenant thereby be 
deprived of his right of exchange in the new 
holding. Mohammad Husain Khan v. Sis 
Khan, 34 Ind. Gas. 186. 

CAMPBELL, J.M. 

(12) 8. 14 — 11 Letting value ” meaning. 

The letting value to be considered under 
B. 14 of the Tenanoy Aot is the letting value at 
the time of the exchange. Nagcshar Prasad 
V. Mohan, 31 Ind. Gas. 482. 

Holms, s.m., and Gampbell, j.m. 

(12-i) 5s. 18, 28— Sub-lease by female exp ro- 
p rielary tenant if binding on landholders • 

It is not easy to distinguish a perpetual sub- 
lease from a transfer of oooupanoy rights under 
B. 20 and the Court would feel grave doubt as 
to whether any sub-lease given by a female 
exproprietary tenant should be binding in per- 
petuity against the landholder under 8. 28 for 
a period after her interest aB exproprietary 
tenant is extinguished. Khushal Singh v. 
Bhagwan Das, 32 Ind. Oas. 857. 

Holms, s m. and Campbell, j.m. 

(12-a) 8s. 18, 87 — Applicability— Death of 
tenant — Abandonment of holding— Cultiva- 
tion by sub-tenant— Ejectment. 

The right of oooupanoy oan be extinguished 
only un&er the circumstances mentioned in 
B. 18. It may be extinguished owing to the 
tenant dying leaving no heir to inherit. There 
oan be no abandonment where the holding is 
admittedly cultivated by sub-tenants, and B. 87 
applies only when a tenant has otased to culti- 
vate his holding either by himself or by some 
other person. A landlord is not entitled to 
ejeot a sub-tenant unless he proves or it oan be 
legally presumed that the tenant has died 
without heirs. Raja Singh v. Pargan Singh, 
82 Ind. Gas. 686. 

Baillib, s m. and Tweedy, j.m. 

(12-6) 8 , 21 — Mortgage before Act— Posses - 

* sion and aispossepion after Act—8uit for 
possession. 
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Aot II of 1901 (Agra Tenancy)— (Confined), 

A usufructuary mortgagee who haB onoe 
recovered possession, if he is dispossessed by 
the mortgagor without being paid off, cannot 
again recover possession if the transaction be 
invalid. The principle seems to be an illustra- 
tion of the maxim that where both litigants are 
parties to an invalid transaction, the position 
of one in possession is stronger and must 
prevail (a). Najaf Khan y. Glrdharia, 82 Ind. 
Gas. 693. 

Walsh, j. 

References :— (a) 12 Ind. Oas. 112—8 A.L.J. 
931-33 A. 779, R. 

(13) 8 . 22 —Succession— Occupancy holding 
—Personal law — pindu joint family— 
Mitakshara — Death of one member — 
Interest, devolution of. 

Ram Prasad with his brothers was a member 
of a joint Hindu family governed by the Mitak- 
shara. The family owned an oooupanoy hold- 
ing. Ram Prasad died leaving a widow and 
his brothers. The widow granted a lease to 
the defendant. In a suit by the brothers to set 
aside the lease : 

Held that. Ram Prasad being a member of 
the oo-paroonary whioh owned the tenanoy, he 
had no M interest” (within the meaning of 
S. 22 of the Tenanoy Aot) whioh devolved upon 
any one upon his death, and the oo-paroenary 
body consisting of the survivors oontinued to 
be the “ tenant,” and the lease, therefore, was 
invalid. Mahablr Blngh v. Bhagwantl, 14 A. 
L.J. 278-38 A. 325-33 Ind. Cas. 110, 
Richards, c.j„ and Rafiq, j. 

(14) 8 . 22 — Hindu female in possession of 
occupancy tenancy as such— Law appli- 
cable . 

There is nothing in the Agra Tenanoy Aot 
to enlarge the estate in an oooupanoy holding of 
a Hindu female in possession at tho time the 
Aot of 1901 was passed, beyond tho ordinary 
estate of the Hindu females. Tho Aot not 
having provided for the devolution of the inter- 
est in an oooupanoy holding, whoro it was, at 
the passing of the Aot. in the possession of a 
Hindu female os suoh, the rights of tho parties 
must be ascertained aooording to the ordinary 
Hindu Law. Biseihar Ahlr v. Dukharan Ahir, 
14 A.L.J. 127 *=38 A. 197-32 Ind. Cas. 771. 
RICHARDS, O.J., and TUDBALL, J. 

(15) 8. 22 —Death of occupancy tenant before 
Act came into force— Succession by widow 
—Death of widow after Act cams into force 
—Daughter's sons' right to succession . 

On the death of the last oooupanoy tenant 
his widow suooeeded him to his holding. This 
suooession took place before the Tenanoy Aot 
oame into foroe. After the death of the widow 
the holding was olaimed by the daughter's sons 
of the last male holder. The olaim was 
opposed by the aamindar, on the ground that 
the plaintiffs were not born at the time of the 
death of the last male holder and therefore 
oould not have shared the cultivation with him. 
Held that the plaintiffs were not collaterals and 
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the right to inherit after the widow’s death 
accrued to the plaintiffs under the old Aot, 
whioh governed the present case, without any 
oondition as to their co-sharing in cultivation. 
Bltal Praiad v. Blihen Dat, 80 Ind. Gas. 804. 
Baillib, S.M. and Bbown, J.M. 

(16) $. 32— Two persons acquiring jointly 
exproprietary rights— One dying without 
heirs— Succession by survivorship. 

On the death of one of two persons acquiring 
jointly ezproprietary rights, without leaving 
heirs, the other person gets the entire holding 
by survivorship. Harl Har Praiad y. Mata 
Praiad, 31 Ind. Gas. 864. 

HOLMS, S.M. 

(17) S. 22— Succession— Occupancy holding— 
Hindu Law . Nathu y. Gokalla, 13 A.Jj.J. 947 
*■37 A. 658 » 30 Ind. Gas. 215. See Final Part, 
1915, Cel. 207. 

(17 a) S . 22— Act XV of 1856 ( Hindu Widows' 
Remarriage). 8. 2 — Widow's right in occu- 
pancy holding— Remarriage. 

A widow succeeding her husband’s estate 
under the provisions of S. 22 of the Tenanoy Aot 
of 1901 has only an interest in the occupancy 
holding till her remarriage. 8. 2 of Act XV of 
1856 does not apply to the interpretation of 
this seotion. Bhalron Ram v. Sidhanna, 32 
Ind. Gas. 801. 

Tweedy, s.m. and Holms, j.m. 

Reference 11 A. 330 = A.W.N. (1889) 77, R. 

(17-6) 8. 22 —Death of last male owner of 
occupancy holding before 1901 — Succession 
by daughter and adoption by her— Act XII 
of 1881 (JV.1V.P. Rent). 

On the death of the last male oooupanoy 
tenant before 1901, his daughter, who imme- 
diately succeeded, adopted a son whilG Aot XII 
of 1881 was in force. Gut the adopted son did 
not share in cultivation with his maternal 
grandfather. Held that the adopted son having 
acquired a right of succession under Aot XII of 
1881 could not lose that right by the passing of 
Aot II of 1901 (Agra Tonanoy) sinne 8. 2 of the 
new Aot preserved suoh a right. Chora Mai Y. 
Jltilng, 32 ind. Gas. 767. 

BaILLIE, B M. and TWEEDY, J.M. 

(17-c) Act II of 1901 ( Agra Tenancy). 8 . 22— 
Guardian of minor tenants— Sharing in 
cultivation. 

A guardian of minor tenant who looks after 
the minor's cultivation can be deemed to be 
sharing in the cultivation of the holding within 
the meaning of 8. 22. Rahraat v. Sldh Navaln 
Singh. 82 Ind. Gas. 916. 

HOLMS, 8.M. 

(18) Ss. 23 to 30 — Lease, construction of — 
Permanent heritable lease — Evidence— 
Right acquired by adverse possession — 
Admissibility of unregistered deed to prove 
nature of the right. 

Where by the terms of a lease the lessees 
were to hold the demised land in certain defi- 
nite fixed boundaries as "maurasi* ot " butur 
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maurusi ” and the rent was subject to revision- 
at the time of settlement pari passu with the 
revenue : 

Held that the lease was a permanent heritable 
lease, and that the lesaeos were permanent 
lessees or thekadars , and that by S* 28 of the 
Agra Tenanoy Aot the provisions of Bs. 94 to SO 
of the Aot were inapplicable to sub-leasee given 
by them. 

An unregistered lease inadmissible lor the 
purpose of afleoting immoveable property may 
yet be looked to for ascertaining the nature of 
the rights acquired by adverse possession where 
it appears that if the lease had been registered 
those rights would have been acquired under 
the lease at the date of its execution. Bhup 
8lngh y, Lachml Chand, 33 Ind. Can. 524. 
HcfLMS, B.M. and CAMPBELL, J.M. 

(18-a) B. 24. Bee Ho. 18, supra. 

(19) 8. 25 —Sub-letting from year to year — 
Period of sub- letting exceeding five years. 

Where a sub letting is from year to year and 
extends over a period exceeding five years eaoh 
sub letting is in contravention of B. 25. Rabat 
Husain v. Abdul Hafeez, 30 Ind. Cas. 770. 
BAILLIE, S. M. 

(19-fl) 8. 25. Bee Ho. 18, supra. 

(19-6) S. 26. See Ho. 18, supra. 

(19 -c) B. 27. Bee No. 18, supra. 

(19-d) S. 28— Female tenant in her own right 
granting lease for definite period— Death of 
tenant , effect of. 

It cannot bo held tbat when a female ex- pro- 
prietary tenant in her own right gives a 6ona 
fide lease of her holding for a term of years, the 
sub-tenant has no right, after her death. It 
must be understood that the deoision only 
governs oases in whioh a female is an ex-pro- 
prietary or an occupancy tonant in her own 
right and has more than a life interest and 
further does not apply to porpetual leases.' 
Moil Chand y. Sultan Begam, 32 Ind. Gas. 718. 
Holms, s.m. 

(19-e) S. 28. See Ho. 18, supra. 

(19-/) B. 29. See Ho. 18, supra . 

(19-p) 8. 30, See Ho. 18, supra. 

(20) 8. 31 —Oscupanci holding mortgaged 
prior to— Rent suit— Parties— Civ. Pro . 
Code , 1908, O. I, r. 9. 

8. 81 of the Tenanoy Aot has no application 
to a mortgage of an oooupanoy holding entered 
into before that Aot came into foroe. A mort- 
gagee of suoh a holding is not a necessary party 
to a suit for arrears of rent. The oooupanoy 
tenant is the one and only person responsible 
for the rent of the holding. Balwant Singh Y. 
Falzullah, 81 Ind. Gas. 456. 

TWEEDY, S.M. and HOLMS, J.M. 

(21) Ss. 31 and 84— Sir land—8*le of ex- 
proprietary right— Suit for specific perform- 
ance of contract of sale— Right of vs*\dot. 

Where a proprietor takes possession of a 
tenant’s land by way of wrongful ejeotmont, 



156 


THE CURRENT INDEX, 1916. 


166 


7, — U.P. Ada— (Continued), 

lot II of 1801 (Agra Tenancy)— {Continued). 

8. 94 of the Aot cannot be considered to be ap- 
plicable and llie record of such a proprietor as 
the sub-tenant of his tenant is not proper. 

The plaintiff was a proprietor, who got posses- 
sion under a decree for specific performance of a 
Bale by the defendant, who was the ex- proprie- 
tary tenant of the land in question. Plaintiff 
obtained possession not only as a proprietor but 
also as person taking actual oultivatory posses- 
sion of the sir land. Tbe plaintiff sued for 
correction of papers and prayed for the insertion 
of his name ns sub-tenant. Held that, as the 
plaintiff's possehsion was wrongful and as no 
suit was brought by the defendant within six 
months, the defendant lost all his rights and 
the plaintiff was entitled to a decree in his 
favour. Chandlka Prasad y. Bhalron JPraiad, 
30 Ind. Cas. 811. 

BAILLIE, S M. and TWEEDY, J.M. 

Reference — B.D. No, 6 of 1912, F. 

(21-fl) 8. 94. Bee Nos. 8, 21, supra, 

(21-5) Ss, 94, 68— Grove held without r pay- 
ment of rent— Suit lor ejectment — Orove is 
not land . 

Where the land in question has been found 
to be grove and to have been hold without pay- 
ment of rent, a suit for ejectment under B. 58 
of the Agra Tenanoy Act, 1901, does not lie. 
8. 34 of tho Aot does not apply to the area 
in question as it is grove and not 11 land ,f with- 
in the definition of the Aot. Ibad-un-Niisa 
Bib! T. Delganjan Singh, 32 Ind. Cas. 395. 
BAILLIE, B. M. 

(22) 8. 35. See LANDLORD AND TENANT, 
No. 61, S3 Ind. Cas. 417. 

(23) 8 . 36— Ex- proprietary rights by person 
in possession of sir even if he be trespasser. 

Land which baB acquired the sir character 
continues to be sir so long as it is so reoorded, 
unless circumstances arise in which ex-proprie- 
tary rights may be claimed in it. Ex-proprie- 
tary rights may be claimed when land is 
transferred in execution of decree or by voluntary 
alienation. If no suoh transfer has ever taken 
plaoe in a land, the sir in it continues to be sir. 
Where a person has been in possession of a land 
for 20 years his proprietary title is just as good 
as if he were the original owner. He is entitled 
to ex-prrfprietary rights in it. Bhagwatl Saran 
81ngh y. Rabl Singh, 31 Ind. Gas. 893. 
BAILLIE, S. M. 

(24) S. 41 (a), (5)— United Provinces— Land 

, Revenue Act (III of 1901), 8, 36— Rent 

fixed by Collector — Enhancement by agree- 
ment— Validity of— Contracting out of 
Statutory rights— Freedom of contract — 
Statute, interpretation of . 

In a free country tho right of a free oontraot 
oannot be disregarded by Courts of law without 
an express statutory prohibition. As for the 
interpretation of a Statute by reference to the 
pol : oy of the Act, if by that term is meant 
something whioh is tc be looked at outside the 
Aot and the various views of the advooates and 
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opponents of the Aot, suoh a method of inter- 
pretation is altogether illegitimate. If it is 
something inside the Aot whioh is to be looked 
at, it can only be gathered from the language 
of the Aot itself. 

There is nothing to prohibit an agreement 
enhancing the rent fixed by the Colleotor. It 
is perfectly dear that when the rent has not 
been enhanoed or abated within ten years it is 
open to the parties to adopt the alternative 
provisions, either by a registered agreement or 
by an application mentioned in sub-S. (5) 
of S. 41 of the Tenanoy Aot. Bhalron Prasad 
v. Mahant Samarpurl, 34 Ind, Cas. 441. 
Walsh, j. 

References 10 Ind. Cas. 465, F,\ 36 A. 165, 
D . 

(25) Ss, 41, 97 — Enhancement of rent— 
Agreement not in writing— Such agreement 
insufficient. 

Taking Ss. 41 and 97 of the Agra Tenanoy 
Aot together, an agreement for enhancement of 
rent must be oontained in a written document, 
and, although it need uot be a registered 
agreement, it must be a written agreement 
which through the medium of B. 97 complies 
with the provisions of 8. 41. A mere verbal 
agreement which in some way or other was 
attested before a Kanungo is insufficient* 
Muhammad Tanas All Khan v. Kalan Blngh, 
34 Ind. Cas. 369. 

Walsh, j. 

(26) 5. 43— Rent — Enhancement — Suit- 
Exemplar area— Prevailing rates. 

In a suit for enhancement of rent the judg- 
ment must show clearly the area of the ex- 
emplar numbers and how far they correspond 
with the fields in dispute and must show that 
the rates devolved really are 11 prevailing ” rates. 
Harl v. Sri Thakurjl MaharaJ, 31 Ind. Cas, 
889. 

BAILLIE, S.M. and TWEEDY, J.M. 

(26-a) 8, 43— Occupancy holding— Enhance- 
ment of rent— Rent paid in lump sum 
together with rent for two fixed-rate holdings . 

A suit by a Zemindar for enbanoement of 
rent of an occupanoy- bolding the rent for whioh 
together with the rent for two fixed rato hold- 
ings was paid in a lump sum is not maintain- 
able as it was the duty of the Zemindar to have 
first the rent really due upon this holding only 
determined according to law. Ghakurl y. 
Nakohedlslngh, 32 Ind. Gas* 734. 

BAILLIE, S.M. and TWEEDY, J.M. 

(27) Ss, 43, 49— Rent fixed in perpetuity by 
agreement— Enhancement. 

B. 49 of tbe Tenanoy Aot is for the benefit of 
the State as muoh as for the benefit of the 
landholder. On rent being fixed by agreement 
in perpetuity, a landholder oannot bring a suit 
for enhancement of rent under B. 43. His 
proper course is to sue under S. 49. Kalyan 
Blngh v. Hot! Lai, 91 Ind. Gas. 469* 

Holms, s.m. and Campbell, j.m. 
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(28) 8s. 47, 97— Agreement to pay enhanced 
rent— Not registered— Effect of. 

Defendant, zemindar, in 1907 sought to ejeot 
the plaintiffs from their holding. In the 
oourse of the proceedings a compromise was 
arrived at under whioh the zemindar consented 
to drop the ejeotment proceedings, thereby 
allowing them to acquire oooupanoy rights and 
the latter agreed to pay a rent of Rs. 200 inBtea'd 
of Rs. 180 ppr annum. The compromise em- 
bodying the above terms was endorsed upon a 
paper bearing upon a general stamp of eight 
annas but the dooument was not registered 
under the Registration Aot, The Assistant 
Oolleotor in whose Oourt it was filed dismissed 
the ejeotment suit, but no deoree was framed 
embodying its terms bo as to make it binding on 
the parties, The endorsement by the Assistant 
Oolleotor on tho dooument did not show that 
he had satisfied himself as to the matters pro- 
vided in B. 97. Tenanoy Aot. Defendant in 
1913 distrained the crops on the holding for 
arrears of rent at the rate of Rs. 200 per annum. 
Plaintiffs contested the distraint. 

Beld % that the original rent of Rs. 180 per 
annum payable by the plaintiffs could be 
enhanced by agreement between the partios only 
if the agreement in question were made by a 
registered instrument, and the provision of 
S. 97 of the Tenanoy Aot did not apply to the 
oase. Dat Prasad Singh v. Gopal Ram, 14 
A.L.J. 67-34 Ind. Cas. 234. 

PiaaOT, J. 

(28-a) B. 49. Bee No. 27, supra , 

(29) 8 . 62. Bee LANDLORD AND TENANT , 
No. 62, 33 Ind. Cas. 419. 

(29-a) 8s, 67 (6), bQ—Land let for agricultu- 
ral purposes— Enclosure constructed for 
feeding cattle— Ejectment. 

Where an oooupaAoy tenant lets the land for 
agricultural purposes and the lessee oonstruots 
an enolosure thereon for feeding oattle, the 
latter who is only a sub-tenant has no right to 
resist ejectment merely beoause the land is not 
now held for agricultural purposes. Babban 
Miser v. Ram Loohan, 32 Ind. Gas. 676. 
BAILLIE, S. M. and TWEEDY, J.M. 

(30) S. 68 —Ejectment in respect of grove . 

Ejeotment under S. 68 of the Tenanoy Aot is 

only from a holding and a grove does not oome 
under the definition of the holding as it is not 
land let or held for agricultural purposes. 
Nawab Blngh v. Hokum Singh, 31 Ind. Gas. 
498. 

Holms, s.m. 

(31) S. 68 — Or ove— Occupancy tenant— Mort- 
gage by him to another— Death of mortga- 
gor without heirs — Mortgagee in possession 
for less than 12 years— Landlord’s right 
to eject mortgagee— Whether exists. 

Where the oooupanoy tenant of a grove mort- 
gaged his holding to another and died without 
heirs and where the landlord sued to ejeot the 
mortgagee who was in possession on the ground 
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that he was a non-oooupanoy tenant of less 
than 12 years’ standing : 

Held , that the mortgagee oannot be evioted, 
for he would be entitled to the same rights as 
his mortgagor and would be entitled to oooupy 
the land so long as it oontinued to be main- 
tained as a grove (a), Beni Rai v. Ram Prasad 
Rai, 34 Ind. Gas. 84. 

PORTER, S.M, and BAILLIE, J.M. 

References : — (a) S.D. No. 2 of 1898 and 
B.D. No. 1, 1908, R, 

(91-a) S, 68. Bee Nos. 21-b, 29-a, supra . 

(32) 8s, 68, 79— Landlord taking forcible 
possession of grove— Qrove-holder’s remedy . 

On a landlord taking forcible possession of a 
grove iniiis zamindari, the grove-holder sued 
to ejeot him as bis sub-tenant. There was no 
evidence whatever on the reoord to show that 
the landlord entered into any contract with the 
grove-holder to pay rent or was admitted to the 
sub-tenanoy by the grove-holder. Held that if 
the grove-holder was to be treated as a tenant 
of a holding, he had hie remedy under S. 79 of 
the Tenanoy Aot to sue for possession within 
biz months. But if he was not a tenant of a 
holding, he had no power to sue under S. 68. 
Kunjl Mai v. 8heo Balak Ram, 31 Ind. Gas. 
463. 

HOLMS, S.M, 

Reference S.J. No. 14 of 1914, R, 

(32 -a) 8s, 68 and 83 —Contract of sale— 
Agreement to transfer by surrender of ex- 
proprietary rights— Deed of relinquishment 
in favour of landlord . 

If a oontraot of sale was entered into whioh 
included an agreement to transfer by the sur- 
render of the ezproprietary rights as soon as 
they were created, such a oontraot would be 
unenforceable in law. If, bowover, after a sale- 
deed has been ezeouted of the proprietary right 
and if after the oooupanoy tenanoy has oome 
into ezistenoe, the ezproprietary tenants 
ohoose to execute a deed of relinquishment in 
favour of the landlord there is nothing to pre- 
vent them from doing so even though it was 
all along intended that they should do so. 
B. 83 of the Tenanoy Aot expressly empowers 
a tenant to surrender to his landlord and sub- 
B. 3 expressly makes legal any arrangement 
about surrender made between landlord and 
tenant. Kamala Gharan Sokol v. Sheo Shan- 
kar, 36 Ind. Cas. 1007. 

Richards, o.j., and Piqqot, j. 

Reference 2 Ind. Gas, 409 = 6 A.L.J. 713, 

R, 

(33) 8s, 68, 177 (e) — Suit for ejectment— 
Defendant pleading that he holds as tenant 
from a third person— Questicyi of proprie- 
tary title— Civil Court— Appeal— Jurisdic- 
tion, 

In a suit for ejeotment under B, £8 of the 
Tenanoy Aot, the defendant pleaded that he was 
a tenant of the land under a person other ttyan 
the plaintiff. The Ooqrt of first instauoe 
decreed the olaim. Held, that an appeal from 
this deoision lay to the Distriot Judge under 
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8. 177 (e) of the Aot, inasmuch as the question 
of the plaintiff’s proprietary title was put in issue 
In the Court of first instance and was a matter 
In issue in the appeal. Ganga Prasad v. Har 
Naraln, 14 A.L.J. 666-38 A. 466-35 Ind. 
Cas. 739. 

WALSH and SUNDER LAL, JJ. 

(34) S. 59. Bee ClV. PRO. CODE (1908), 
No. 351, 31 Ind. Cas. 479. 

(94- u) 8a. 59, 60— Notice of ejectment — 

Decretal amount not deposited on account 
of illness— Service of notice— Diligence in 
effecting personal service . 

A plea of illness by a cultivating tenant for 
not depositing the deoretal amount within the 
time fixed by the notice issued under; S. 60 of 
the Agra Tenanoy Aot is not an unreasonable 
one. 

Where a notioe was served by affixation and 
the process server recorded that it was not 
known where the judgment-debtor was : Held 
that there was not duo and reasonable diligence 
in endeavouring to effect a personal service and 
that there was no legal service of the notiae._ 

Per Tweedy , J.M. — The utmost care must be 
exeroised in the service of notices under Bs. 59 
and 60 of the Tenanoy Aot and if the law is not 
complied with in all its striotncsB the eject- 
ment is liable to be set aside. Zallm v. Sri 
Ram. 32 Ind. Cas. 17. 

BAILLIE, B.M. and TWEEDY, J.M. 

(35) 8. 60 - Notice demanding payment from 
tenants— Omission to state date of running 
of time — Material irregularity, 

Wbere a notice is issued under B. 60 of the 
Aot directing the tenants to pay within oortain 
time, the notice should state from what date 
the time specified is to run and an omission to 
do so will operate as material irregularity dis- 
entitling the landlord to ejeot the tenant for 
non-payment of rent. Bakhtawar Khan v. 
Nlaz-ul-Nisla, 30 Ind. Cas. 788. 

BAILLIE, S.M. and TWEEDY, J.M. 

(35-a) Ss . 60, 61— Rent-decree— Ejectment 
before expiry of 15 daps. 

An Assistant Collector who without comply- 
ing with the provisions of Ss. 60, 61 of the 
Tenanoy Act order? ejectment of the tenant 
before the expiry of the required 16 days 
commits a gross and palpable error of law 
resulting in a substantial injustice to the 
rejected tonant. Fansl Ram v. Nathu Lai, 32 
Jnd. Cas. 755. 

HOLMS. S M. and CAMPBELL, J.M. 

(86) 8 . 66— Failure to consider applicability 
of section— Refusal of benefit of section — ■ 
Revision, 

Where the Court failed to consider the appli- 
cability of B. 66 to the facte of the case on 
band, setph failure is a ground for revision; but 
if the question was considered and the benefit 
of c the section watt refused, there cannot be a 
revision. Rabat Husain v. Abdul Hafeez, 80 
Ind. Cas. 770. 

BAILLIE, B.M, 

\ % ■■ 
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(36-a) S. 79. Bee No. 32, supra . 

(37) 8. til— Octupany rights— Modes of deter- 
mination — Abandonment , requisites of. 

Under the Agra Tenanoy Aot occupancy rights 
oan determine only by the tenant's abandon- 
ment of his holding or by hiB death without 
heirs. Abandonment implies not only that 
the tenant should leave the village but that 
he should leave the village without making 
arrangement for the cultivation of his land and 
the payment of bis rent. * 

In a suit for ejectment of the defendant on 
the ground that he was a tenant from year to 
year, it w*s found that the ocoupanoy tenant of 
the land had left the village leaving the land in 
possession of the defendant and making 
arraugements for its cultivation and for pay- 
ment of rent. It was also found that in 1908 the 
plaintiff brought a suit for rent againBt the 
occupancy tenant, which showed that the tenant 
was then, alive. Held that there was no 
abandonment of the bolding by the oooupanoy 
tenant nor presumption of his death, and that 
the present suit was therefore not maintainable. 
Jalkaran Singh v. Ram Charltar Lai, 33 Ind. 
Gas. 488. 

BAILLIE, S.M. and BROWN, J.M. 

(37-a) B. 87. See No. 12-a, supra. 

(37 -b) 8. 97. See Nos. 25, 28, supra. 

(38) 8. 150— Rent free land— Remedy of 
landlord — Right to eject. 

Where, in a suit by the landlord against the 
tenant it is found that the land in question is 
part of a holding and is inoluded in the rent of 
the holding, the defendant has oooupanoy 
rights in it. If the land is held rent freo, not 
being land oooupied without the landlord's 
consent, the defendant is not a tenant aud 
oannol be ejeoted by a suit under B. 68. The 
landlord oan only proceed by suit under 8. 160 
of the Aot. Dwarka Praflad v. DirguJ Singh, 
30 Ind. Cas. 789. 

BAILLIE, S.M. 

(39) Ss. 150, 156— ' Land,' meaning— Orovs 
land— Whether ' land '—Grove— Liability 
to assessment — General custom— Durden of 
proof— Landlord's duty to prove . 

Wbere grove land had oome under cultivation, 
it became land and liable to assessment. 

There is no general custom that grove land 
should pay rent though as a matter of faot a 
certain proportion of the produce of the treeB, or 
a certain Bum per tree is paid by tenants who 
hold groves. It is for the landlord to prove the 
custom in individual oases. 

S. 156 relates to ‘ land * not liable to resump- 
tion. 1 Land ’is land let or held for agricultural 
purposes and land covered with trees, i.4. t 
grove land does not fulfil the terms of the defi- 
nition. Mania Bakhsh v. Kalka Singh, 34 
Ind. Cas. 155. 

Hardy, s.m. 

(39-n) Ss. 151, 158— Construction— Sale ■ of 
proprietary rights— Reservation of certain 
area as rent free— Right to hold free of 
revenue - Limitation , 
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S. 161 of the Agra Tenancy Act governs all 
subsequent provisions as to resumption or 
assessment of revenue. When any tenure 
oomea within the exceptions mentioned in 
S«161| no subsequent seotion is in any way 
applicable. 

Where a person sells his share in a village 
reserving a certain area for himself rent free and 
the sale prioe of the share sold is less as aoonse* 
quenoe of the reservation of this area rent free, 
the right to hold rent free is acquired for valu- 
able consideration within the meaning of S. 151 
of the Tenancy Act. Dwarka Prasad v. Phul 
Kunwar, 33 Ind. Cas. 10. 

BA1LLIE, S.M. 

(40) 8. 164 (1) (6) — Resumption of service 
tenure— Defective notice . 

A notice under B. 164 (1) (b) of the Agra 
Tenancy Act for resumption of a service tenure 
is defective if it does not allege the specific ser- 
vice on which the tenure is held and which is 
no longer required. Bhajju v. K. Gopal Blngh, 
33 Ind. Oas. 773. 

Holms, s.m. and Campbell, j,m. 

(40-fl) S. 166. Bee No. 39, supra, 

(41) S. 168 — 1 Successor meaning of— Joint 
Hindu family governed by the Mitakshara. 

Tho word * successor * as used in B. 168 of 
the Agra Tenancy Act applies to members of a 
joint Hindu family governed by the Mitakshara 
who have taken by survivorship. Dayalpurl v. 
Naraln Datt, 14 A.L.J. 878-31 Ind. Cas. 36. 
WALSH, J. 

(42) S. 168 — Muafi Khairati — Whether 
resumable — Revenue . 

The entry in the wajib-ul-arz to the effect 
that the land is muafi khairati means that the 
grant is an absolute one for charitable purposes 
and is not resumable and entries in subsequent 
village administration papers cannot affect the 
ciroumstanoes under which the grant was made. 

Where such land has been held for 60 years 
and upwards by two suooessorB to the original 
grantee, it should be assessed to revenue only. 
Jankt Prasad v. Lokender Shah, 31 Ind. Oas. 
896. 

BA1LL1E, S.M. and TWEEDY, J.M. 

(43) 8 . 168 —Rent-free holding— Assessment 
of revenue — Non-liability to assessment of 
land held as haqiyat mutafarriqa revenue 
tree . 

A Buit for assessment of revenue under B. 168 
of the Agra Tenancy Aot is not maintainable in 
respeot of a holding desoribed in the Settlement 
Records as 1 haqiyat mutafarriqa ’ and held re- 
venue free from Government, as suoh land is 
not a rent free holding. Sheopalat Chambey 
v. Hunt. Sallba Blbl, 33 Ind. Osb. 607. 
REYNOLDS. S.M. and TWEEDY, J.M. 

(43 -a) 8, 168— Sole by proprietor— Reserva- 
tion of certain area free from all payments 
—Liability to revenue. 

Where the proprietor of a village sold it reser- 
ving a right to hold a oertain area free of any 

11 
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payment whatsoever : Held that the agreement 
constituted the area a rent-free grant given by 
the vendee to the vendor in consideration 
of rights previously vested in him and that the 
vendee was entitled to sue under 8. 168 to have 
it declared that the vendor was liable to pay 
revenue, the said agreement being contrary to 
law. Kalka Singh v. Dwarka Praead, 32 InS. 
Cas. 4. 

Baillie, s.m. 

(43-6) S. 168 —Mortgagee of rent-free holding 
not an absolute transferee . 

A mortgagee of a rent-free holding cannot be 
considered to be an absolute transferee and 
therefore he cannot olaim to be a suooessor to 
the bolding. Ghulam Abbas v. Flda Hussain, 
32 Ind.*Cas. 760. 

CAMPBELL, J.M. 

(44) 8, 164 — Suit, by co-sharer against lambar- 
dar for share of profits — Burden of proof. Shiva 
Ghander Singh v. Ram Ghandev Singh, 13 A. 
L.J.* 861 =*37 A. 695 = 30 Ind. Cas. 650. Bee 
Final Part, 1916, Col. 216. 

(45) S. 164 — Income derived from land ooou- 
pied by dwelling-houses, suit for— Jurisdiction. 
Bee Jurisdiction of Civil and Revenue 
Courts, No. 3, 14 A.L.J. 419. 

(46) 8. 164— Buit by oo-sharers for profits— 
Sir and khud kasht held by them to be taken 
into account. See LAMBaRDAR AND CO- 
SHARERS, No. 1, 14 A.L.J. 262. 

(47) S. 165- Suit for profits against co-sharers 
— Plaintiffs failing to get rent assessed and 
to take possession of land from their vendors 
—Co- sharers in possession of specific plots 
by arrangement— Suit not maintainable. 

Plaintiffs were purchasers from certain co- 
sharers. By arrangement the oo-sharers in the 
village were entitled to remain in possession of 
speoifio plots of land. The vendors of the plaint- 
iffs remained in possession of their sir (and 
khud kasht whioh was on the same footing as 
sir), and of other land whioh was of neither 
character . No attempt was made by the plaint- 
iffs either to get rent fixed in respeot of the 
land which partook of the oharacter of sir or to 
take possession of the other land. In a suit by 
them for tbeir share of prbfits : Held* that the 
suit must fail as the other oo-sharers oould not 
be expected to bear the loss whioh had been 
oooasioned partly by the failure of the plaintiffs 
to get rent assessed and partly by their allow- 
ing their vendors to remain in possession of 
land, possession of whioh they were not entitled 
to hold. Bhagwant v. Arjun, 14 A.L.J. 209 
= 32 Ind. Cas. 617. 

Richards, c.j. and Rafiq,*j. 

(48) S. 167— Civil and Revenue Courts — 
Jurisdiction — Defendant sued as trespasser. 
All Jafar v. Phulmanta Koer, 13 AtL.J. 843 
-30 Ind. Cas. 546. Bee Final Part, 1915, Col. 
316. 

(48-a) 8. 167. Bee No.' 5, supra, 

(48-6) 8. 168. Bee Nos. 9 and 10, supra. 
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(49) S. 176 — Review rejected— Appeal— 
Civ . Pro. Code, 1908. 0. XLVII, r, 7. 

Under S. 176 of the Tenancy Aot any order 
passed by an Assistant Collector, 2nd class, 
relating Co the trial of any suit or application is 
appealable to the Collector. Rule 7, O. XLVII, 
Civ Pro. Code, 1908. being inconsistent therefore, 
does not apply. Paras Ram v. Sheobavan 
Singh, 31 Ind. Cas. 912. 

Baillie, s.m. 

(50) 8.177 — Suit for ejectment— Proprietary 
title— Acquiescence— Appeal. 

The undoubted intention of the Agra Tenancy 
Aot II of 1901 is that the question of proprie- 
tary title should be dcoidea on appeal by tbo 
District Judge and not by the Commissioners. 
Pratab Bahadur Singh v. Abdus Salum, 31 
Ind. Cas. 857. 

Holms, s m. and Campbell, j.m. 

(50 a) S. 177, See No. 33, supra. 

(51) 8s. 177 (eh 198— In ejectment juif, 
question of proprietary title when arises — 
Appeal . 

In suits for ejectment, a question of proprie- 
tary title arises in oases where tbo defendant 
pleads proprietorship in himself as well as in 
those where he seta up proprietorship in a 
third person. So an appeal from a decision of 
the Collector in such cas^s can be filed before 
the District Judge. Adya Saran Singh v 
Thakur, 3l Ind Cis. 653. 

Holms, s.m. and Campbell, j.m, 

(51-a) S. 180. See No. 5. supra. 

(52) Ss. 181, 18*2 — Remand — Appeal — 
Practice and Procedure— Civ. Pro . Code, 
1908, O. XLI, r. 23. 

Under tbe provisions of the Tenancy Act no 
appeal lies from an order of remand pasBed by a 
Distnot Judge under the provisions of O. XLI, 
r. 23, Civ. Pro. Code, 1908 fa). 

The desirability of the Courts of co-ordinate 
jurisdiction following cognate deoision on 
matters of praotico pointed out. Hlra Lai v. 
Maharaj Singh, 35 Ind Cae. 105. 

PIGGOTT and WALSH, JJ. 

References :—{a) 28 A. 283 ; 38 A. 181, P . 

(52-a) S. 182. Sjo No. 52, supra. 

(53) Sjs. 182, 193 — Suit for rent — Second 
appeal to District Judge — Order of remand 
— No appeal to High Court. 

In a suit for rent instituted in the Court of 
tbq Assistant Collector of the second class, a 
first appeal wis taken to the Court of the Col- 
lector which upheld the decree of the Assistant 
Collector, whereupon a second appeal was pre- 
ferred to the District Judge unler S. 180 (2) 
of the Tenancy Ac<>. The District Judge re- 
manded the ovse In appeal agunst that order, 
held that no appetl lay to the H*gh Court, the 
right of appial being regulated by Ss. 182 and 
193 of the Tenancy Aot. Oulzari Lai v. Latff 
Husain, 14 A.L.J. 81 = 38 A. 181-35 Ind. 
Cas. 27 

TuobaLL and WALSH, JJ. 


7.— CAP. Acts— [Continued), 

Aet II of 1001 (Agra Tenancy)— (Continued), 

(53 -a) S. 185. See No. 6, supra , 

(63-6) S. 193. See No. 53, supra. 

(54) S. 193 (e). See CIV. PRO. CODE (1908), 
No. 342, 31 Ind. Cas. 859. 

(54-a) 8. 194 (1) — Ejectment suit by four out 
of five brothers , one being absent abroad . 

A suit for ejectment by four out of five 
brothers, one being absont abroad is maintain- 
able, since it must be assumed that the four 
brothers have been appointed by the absentee as 
agents to act on his behalf under S. 194 (1) of 
the Tenancy Act, 1901. Gtrwar v. Gulab, 32 
Ind. C*s. 781. 

HOLMS, S.M. 

(55) 8. 1S8 — Tenant leaving the village — 
holding let to another person by zanvndar 
—Return of the former tenant to the village 
— Suit by him to eject the new tenant — 
Whether sustainable. 

After the plaintiff who was the tenant-in- 
chief of a holding left the village, the zemindar 
let the holding to the defendant whom he 
treated as the tenant-in-chief. The defendant 
was paying rent regularly to the zimiudar. 
On his return to the village, tbe plaintiff treated 
the defendant as his sub-tenant, and instituted 
against him the present suit for ejectment. 
Held that the payment of rent by tbe defendant 
was in good faith and that the suit should be 
dismissed under S. 198, Agra Tenancy Aot, 
1901, and the plaintiff and the zamir.dir be left 
to fight out their case between themselves. 
Narpat v. Tika, 33 Ind. Cas. fi9. 

HOLMS, S M. and CAMPBELL, J.M. 

(55-a) S. 193. See No. 51, supra. 

(66) S- 202 —Qiiestion of tenants' right in Civil 
Court — Remand— Revenue Court's decision 
on the question of tenancy in a former suit 
— Suit in Civil Court for ejectment — 
Cessation of tenancy . ' 

Defendants were tenants of ono D. D took 
proceedings in the Revenue Courts to eject them 
as tenants-at-will. Tne Assistant Collector dis- 
missed the suit, but the Commissioner allowed 
the appeal. The Board of Revetiue, however, in 
second appeal dismissed tbe suit. D in the mean- 
time bad executed the dcoree passed by the Com- 
missioner and obtained possession. Upon the 
decree passed by tbe Board of Revenue in their 
favour, tbe defendants made an Application to 
be restored to possession, but it was rejected as 
time-barred. D’s son brought tbo present suit 
to eject the defendants as trespassers, alleging 
that ho had boon in possession of the land aa 
his khud hislit and that the defendants had 
entered into forcible possession, and thoeffeot of 
the Rovenue Court proceedings was to extin- 
guish tbe tenancy. Tbe defendants pleaded that 
the tenancy subsisted. The Court of first 
instance decided that the tenancy was subsist- 
ing but granted to tbe plaintiff damages for 
forcible dispossession* Tbe lower appellate 
Court remanded tbo case to the first Court for 
that Court to aot upon the provisions of 8. 202, 
Agra Tenancy Aot : — Hold that the order was 
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7.— UP. Acts— {Continued). 

lot II of 1901 (Agva Tenancy)— {Concluded). 

the proper one to make in the oiroumstanoes of 
the oase, and the question whether, in the 
eventB that had happened since the deoision by 
the Board of Revenue, the tenancy was extin- 
guished or not was one which the Revenue 
Courts were competent to decide. Bhawan y. 
Madan Mohan Lai, 14 A.L.J. 734=38 A. 633. 
PlGGOTT and LINDSAY, JJ. 

(67) S. 202— 'Grove*— Section not applicable 
—Scope. Bao RES JUDICATA, No. 26, 34 
Ind. Cab. 1G2. 

Aot III of 1901 (U.P. Land Revenue), 

(a) 8. 4 — 8ir rights — Transfer of— Land 
ceasing to be air recorded as bit— Co- 
sharer becoming tenant— Assertion of occu- 
pancy rights— Estoppel. 

Sir rights cannot be transferred even though 
ox-proprietary rights are not claimed. Ex- 
proprietary rights arise in certain circumstances 
and when these oiroumstanoes ooour, the land 
in whioh ex-proprietary rights have aoorued 
ceases to be sir. 

Where the land in question ceased to be sir 
when respondent acquired proprietary rights in 
it but was recorded as sir at Settlement and 
bad been reoorded as such evor since, and in a 
partition in whioh both parties were parties, 
the appellant being then a co-sharer, the land 
was recognised by the oo sharers as sir and was 
as such allotted to the respondent’s mahal and 
since then the appellant had become a tenant 
of it, held that the appellant was not estopped 
from denying that the land was sir and that he 
was an occupancy tenant of it, unless it ap- 
peared that respondent’s possession was in any 
way injuriously affeoted by appellant’s omission 
to deny that the land was sir at tho time of 
the partition. Punchum Dube v. Shahz&d 
Kuer. 32 Ind. Cas. 387. 

Baillie, s m. And Tweedy, j.m. 

(1) S • 4 (11), els. (a). (6), (c)— Sir— Meaning. 

A mere record as sir in partition is not suffi- 

oient to bring land under the oategory of cl. ( b ) 
of 8. 4 (11) which requires the establishment of 
village custom. Murid y. Kashia, 31 Ind- Cas. 
866 . 

HOLMS, S.M., and CAMPBELL, J.M. 

(2) B. 4 (12). Bee HINDU LAW (WIDOW), 
No. 26, 31 Ind. Cas. B61. 

(3) 8 . 8 -B— Partition — Under -proprietary 
mahal— Specific plots BUheshar Pathak v. 
Ram Prasad Pathak, 13 ALJ 5 (Rev.) = 31 
Ind. Cas. 624. See Final Part, 1915, Col. 219. 

(3-a) 8s. 32, 40, 138 — Annual registers — 
Corrections in — How made — Possession- 
Possession under an award— Value of. 

In dealing with an application for a correction 
of the annual registers prescribed by S. 32 of 
theOudh Land Revenue Aot, 1901, possession is 
the main factor to be considered ( Vide S. 40). 

Where the members of a talukdar’s family are 
in possession of distinot villages allotted to them 
under an arbitration award settling the disputes 
between them. 


7.— U.P. Acts— [Continued). 

Aot III of 1901 (U.P. Land Revenue)— (Ctd.). 

Held, that the persons in possession were 
entitled to be entered in the Revenue Registers 
as oo-sharors along with the talukdar although 
under S. 1S8 of the Aot the estate oould not be 
partitioned without the sanotion of the local 
Government previously obtained. Ramzan All 
Khan v. Muhammad Qayum Khan, 34 Ind. 
Cas. 749. 

CAMPBELL, J.M. 

(3-6) 8. 34— Mutation case— Jurisdiction- 
Rent Act (XII of 1881), 8. 203-Reference 
to arbitration by Tahsildar — Award 
invalid. 

When a dispute arises in a mutation case the 
Tahsildar should at once refer the matter to the 
Sub-Diyisional Officer. After the dispute has 
arisen *the law does not contemplate his con- 
tinuing to investigate the oase. 

8. 203 of the Rent Act says dearly that 
no one but an Assistant Collector of tho First 
Class or some higher Court oan refer to arbitra- 
tion* A Tahsildar has no jurisdiction to refer ; 
therefore an award made upon a reference made 
by a Tahsildar is waste paper and is null and 
void nb initio. Sat&rohan Pande v. Ram 
Ugra Pande, 32 Ind. Gas. 573. 

Baillie, b.m. and Tweedy, j.m. 

(4) S 36. Bee U.P. ACT II OF 1901 (AGRA 
Tenancy), No. 24, 34 Ind. Cas. 441, 

(4-a) 8. 40. See No 3-a, supra. 

(6) 8s. 40, 44, 203, 207— Application for muta- 
tion of names— Reference to arbitration — 
Suit in Civil Court based on title— Juris- 
diction. 

Where an Assistant Colleotor, either at the 
request, or by the consent oi the parties before 
him, refers a dispute relating to mutation of 
names to three arbitrators, and in accordance 
with the award of the mnjority rojeots the 
application, held that a subsequent suit based 
on title is not excluded from the jurisdiction of 
the ordinary Civil Courts, nor does the consent 
of the plaintiff to such reference to arbitration 
which is within the four oorners of the Land 
Revenne Act operate as an ouster of the juris- 
diction of the Civil Courts. Glrdharl Chaube 
v. Ram Baran MUir, 14 A.L.J. 86. = 32 Ind. 
Cas. 761. • • 

WALSH, J. 

(6) S. 42— Jurisdiction — Application of — 
Determination of class or tenure of tenant 
ultra vires. 

B. 42 of the U- P. Land Revenue Aot (III of 
1901) only applies when there is a question of 
mutation under Chap. III. In the absence of 
an application for a correction of the jamabandi, 
the Court has no jurisdiction to determine the 
olass or tenure of the tenant merely on appli- 
cation under S. 42, beiog made by the Zemin- 
dar. Ram Raj v. Rameshar. 33 Ind. A Cas. 205. 
Holms, s.m. and Campbell, j.m. 

• 

(6- a) B. 44. Bee No. p, supra. 

(7) 8s. 66, 86. See MORTGAGE (USUFRUC- 
TUARY), No. 1, 14 A.L.J. 393. 
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Act III of 1901 (U.P. Land Revenue)— [Ctd,)> 

(8) 8. 79 —Oudh Act XXII of 1886 {Rent), 
8s. S3, 35« inapplicability of— Rent, en- 
hancement of— Tenant under heritable per- 
petual lease . 

Where a tenant holds under a heritable per- 
petual lease, at a rent which is equal to the 
revenue rate plus 10 per oont., the landlord 
oannot apply for enhancement of rent under 
Ss. 33 and 36 of the Oudh Rent Aot (XXII of 
1886), as they are not obviously applicable to 
the oase. Enhancement of rent in such a case, 
is possible only under 8 ■ 79 of the U. P. Land 
Revenue Aot (III of 1901), and that only during 
settlemeut. Raghuraj Singh v, Ram Lotan 
Dube, 33 Ind. Cas. 186. 

Holms, s.m. 

Reference;— Sel. Deo. No. 11 of 1912. 4 

(9) 8 . 79— Rent, enhancement of— Settlement. 

There can be enhancement (or rather deter- 
mination) of ront at settlement, under S. 79 of 
the U. P. Land Revenue Act (III of 1901), and 
not under the provisions of any other Aot. 
Doat Muhammad Khan v. Rahman Khan, 33 
Ind. Cas. 180. 

HOLMS, S.M. 

(9-a) 8. 86. See No. 7, supra. 

(9-a-l) Ss. 87, 219 — Fixing rent of an ex- 
proprietary Unant— Settlement officer— Ir- 
regularity— Revision— Act II of 1901 ( Agra 
Tenancy ), S. 10. 

While fixing rent of an ex-proprietary tenant 
under 8. 87 of Aot III of 1901 (U. P. Land 
Revenue) a settlemeut officer must take action 
in aooordanoe with 8. 10 of the Agra Tenancy 
Aot. If he disregards the said provision of the 
Agra Tenanoy Aot he commits a substantial 
irregularity justifying interference in revision. 
Hova Singh v. Jodha Singh, 32 Ind. Cas. 1001. 
Holms, s.m. and Campbell, j.m. 

(9 b) S. 103 — Coming into possession as rever- 
sioner, if transfer . 

Coming into possession of aertain land as 
reversioner upon the death of a widow of one 
who was in proprietary p seeesion is not a 
transfer of proprietary possession suoh as is 
contemplated by S. 103 of the Revenue Aot and 
revenue cannot be assessed on suoh land till 
next settlement. Raghubar Singh v. Bindra 
Box Singh, 32 Ind. Cas. 650, 

Holms and Campbell, j.i. 

(9-c) 8. 109 (2)— Under proprietary mahal — 
Partition— Compactness . 

The partition of an under proprietary mahal 
should not be disallowed on the ground that a 
oompaot partition is not possible. Gur Prasad 
v. Ram Goblnd. 32 Ind, Cas. 773. 
holms, e*.m. 

(10) 110 and III— Partition case— Objec- 
tion by guardian of minors after she was 
modi party— Dismissal of objection as time- 
barred— Appeals against such order — Revi- 
sion by Boat d— Board's Circulars, 21—11, 
rule 9. 

The appellants were two minor brothers, to 
whom thei^ %pnt was appointed as guardian 


7.— U.P, Acts— [Continued). 

Act III of 1901 (U.P. Land Revenue)— (Cfd.). 

under the Guardians and Wards Aot by the 
Civil Court. When a proclamation was issued 
under 8. 110, Aot III of 1901, their aunt applied 
stating that she, as guardian, Bhould have 
been made a party to the oase and raised some 
objections to the partition whioh did not con- 
oern the shares of the minors. Her application 
wac made on the last day of the time allowed 
by the proclamation. After several adjourn- 
ments of the oase the Court agreed to her stand- 
ing as guardian. Within a week thereafter she 
filed an objection under 8. 110 raising a ques- 
tion of proprietary title concerning the shares 
of her minor wards. The Assistant Collector 
dismissed the objection as time- barred. This 
order was appealed to the Deputy Commis- 
sioner who passed an order that the appeal was 
to be returned for presentation to the District 
Judge, and that meanwhile partition proceed- 
ings were to be stayed. Against the order ot 
the Deputy Commissioner an appeal was pre- 
ferred to the Commissioner and after rejection 
of the appeal by the Commissioner an appeal 
was preferred to the Board. Held that no 
suoh appeal lay to the Board, but in the oir- 
oumstances of tho present case there was ample 
reason for interforenoe by the Board on revi- 
sion. Held also that the Assistant Collector 
was wrong in having rejected the objection as 
time-barred. The guardian of the minora filed 
her amended objection raising a question of 
proprietary title within a week after she be- 
came a party to the oase. Under r. 9, B.G. 
21 — II, such an objection might, for speoial 
reasons, be entertained at a period subsequent 
to tho date fixed for lodging objections. It was 
tho duty of the Assistant Collector to have 
decided the matter on the merits. Held, 
further that the order of the Assistant Col- 
lector not having been passed under 8. Ill, 
Act III of 1901, it was appealable to the 
Deputy Commissioner. In the result the Board 
set aside the orders of the Assistant Collector 
and of the Deputy Commissioner and directed 
the Assistant Collector to pass orders on the 
objection of the guardian under 8. 111 of the 
Aot. Ohaudhurl Aralrul Rahman v. Dhan 
Kumar Das, 34 Ind. Cas. 689 = 3 C.L.J. 201. 
Holms, s.m. and Campbell, j.m. 

(11) 8s. 110, 111,112 —Question of proprietary 
title— Jurisdiction of Civil and Revenue 
Courts . 

Held that, in partition proceedings instituted 
iu the Revenue Court, an objection to the efieot 
that the village in question had already been 
partitioned and that the objeotor had been 
allotted a definite share whioh could not be 
partitioned again, raised a question of proprie- 
tary title whioh the Revenue Court was com- 
petent to refer to the Civil Court for trial. 
Ram Narain v. Jagannath Prasad, 14 A.L.J. 
23 = 38 A. 116-32 Ind. Oas. 184, 

Banebji and Walsh, jj. 

(12) 8. ill— Civil Court , jurisdiction of— 
Direction by Revenue Court to file a vuit tn 
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lot III of 1901 (U.P. Land Revenue)— (Ctd.). 

a Civil Court within a time fixed— Limits 
tion. 

Where an Assistant Oolleotor taking aotion 
under S. Ill of the Land Revenue Aot, direoted 
the plaintiffs to file a suit in a Civil Court 
within three months to establish the right 
whioh they were olaiming, held, that the Civil 
Court oould not take oognizanoe of the suit 
unless it had been brought within three months 
from the date of the decision of the Assistant 
Oolleotor. Dhaneih Prasad v. Gaya Prasad, 
18 0.0. 343 = 33 Ind. Oas. 366. 

Lindsay, j.c* 

(13) 8 t 111— Partition— Party required by 
Collector to file civil suit— Non compliance with 
requisition — Appeal to District Judge— Jurisdic- 
tion. Har Prasad v. Mukand Lai, 13 A.L.J. 
1107 = 38 A. 70=31 Ind. Oas. 882. See Final 
Part, 1916, Col. 221. 

(13-o) S. 111. See Nos. 10 and 11, supra . 

(14) Ss. Ill, 112, 233 (k)—Oode of Civil Pro- 
cedure (1908), 8ch. II, 0. II, r t 2—Suit for 
possession— Application for partition of a 
portion of property in the Revenue Court . 

A made an application in the Revenue Court 
for partition of his four bis was share, Plaintiff 
and his brother were owners of 3$ bis was. 
Defendant, beyond time, made an application 
for partition of his £ biswa share. Mahals 
were formed by partition in the following 
way A’s mahal of 4 biswae ; plaintiff’s mahal 
of i of 32 bis was ; and defendant’s mahal of \ 
biswa. Plaintiff brought a suit to recover pos- 
session of the mahal allotted to dofendant : 

Held, (1) that the suit was not barred by 

8. 233 (ft) of the Land Revenue Aot inasmuch 
as it was not a suit in respect of the partition 
or union of the mahals ; (2) that 0. II, r. 2, 
of the Code of Civil Procedure did not apply to 
proceedings under the Land Revenue Act; 
(3) that the rule of res judicata did not apply, 
because the Revenue Court would not be compe- 
tent to try the subsequent suit for possession, 
and no question of title either waB or oould 
have been raised in the partition proceedings. 
Kalka Praiad v. Man Mohan Lai, 14 A.L.J. 
373 = 38 A. 302 = 33 Ind. Oas. 86 (F.B.) 

Richards, o.j., Tudball and Rafiq, 
jj. 

(14 -a) B. 112. Bee Nos. 11 and 14, supra. 

(14-6) 8s. Ill and 233 (ft)— Suit for possession 
—Bar of suit against party to partition— 
Plea of bar against others. 

Where a person was not a party to a partition 
proceedings and had not oognisanoe of them 
under B. Ill of Aot III of 1901, an objection 
that a suit for possession is barred by S. 233 (ft) 
of the Aot oannot be suooessfully raised against 
him. Lakbpat Thakural v. Gursaran Tha- 
kural, 86 Ind. Gas. 273. 

KNOX, J. 

(16) B. 119. Bee PARTITION, No. 8, 19 
0.0. 161. 
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Aot III of 1901 (U.P. Land Revenae)— (Ctd.). 

(16-a) 8. 133 (3)— Partition proceedings , 

whether appeal Res from— Correction of 
mistake — Confirmation of partition — 
Appeal, 

A Court is justified in taking np an appeal 
against the final confirmation of a partition, 
and amending the partition proceedings, when 
it is brought to its notioe that a gross injustice 
has been oaused to one of the parties in the 
preparation of the partition proceedings even 
though no appeal has been lodged against those 
proceedings. Barju Prasad v. Khuihal 
Ohaudhrt, 32 Ind. Obb. 832. 

Holms, s.m. and Campbell, j.m. 

(16) 8s. 133 and 212 —Appeal— Disputes after 
confirmation of partition , orders on— 

• Appealable to Commissioner . 

Wtfere after confirmation of partition disputes 
arising between parties when they are being put 
in possession are deoided by Deputy Commis- 
sioner, such orders are appealable to the 
Commissioner under Sa. 133 and 212 of the 
U.P. Land Revenue Aot (III of 1901). Kan* 
dftalya Lai v. Naraln Oas, 33 Ind. Oas. 262. 
Holms, s.m. and Campbell, j.m. 

(lG-a) B. 138. Bee No. 3-a, supra. 

(16-6) 8s. 139 and 233 (k)— Re-union of 
mahals— Claim for re-union by person 
having acquired properties in more than 
one mahal— Jurisdiction of Civil Court to 
question validity of re union . 

There is nothing in 8. 139 of Aot III of 1901 
to prevoot a re- union of mahals being effected 
by the oommon consent of different proprietors 
of those mahals. 8- 13 of Aot X of 1897 lays 
down as a general rule of oonstruotion that 
words in the singular shall inolude the plural, 
and therefore there is no justification for 
limiting the application of B. 139, Aot III of 
1901, to oases where a particular individual has 
aoquired properties in more mahals than one 
and seeks re-union of the same. 

The validity of a re-union oannot be ques- 
tioned in a Civil Court under 8. 283, ol. (ft) of 
the Aot. Iqbal Husain v. Ejaz Husain, 36 
Ind. Cas. 664. 

KANHAIYA Lal, a.j.c. 

(16-c) S. 203. See No. 6, supra . 

(16-d) S. 207. Bee No. 6, supra! 

(16-e) S. 212, See No. 16, supra. 

(16-/) 8. 219 —Application for correction of 
Jamabandi — Disposal in summary ryanner 
— Res judioata —Entry of land as sir in par- 
tition proceedings , effect of. 

If an application for the correction of the 
Jamabandi is disposed of in a summary manner 
without fixing of issues, the deoision does not 
operate as res judicata. 

The entry of sir in partition proceedings does 
not affect the tenant who was no party to the 
partition, llablkhan v. Rajah All, §2 Ind. 
Oas* 861, t 

Holms, s.m. and Campbell, j.m. 
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Act 111 of 1901 (U.P. Land Revenue)— (CM.), 

(17) B. 233. See JURISDICTION OP CIVIL 
and Revenue Courts, No. 6, 30 lnd. Cas. 
209. 

(17-a) S. 239. See Nos. 14 and 16-6, supra , 

(18) S. 233, cl (i) — Suit for declaration as 
to existence of certain proprietary rights — 
Determination of question as to nature of j 
tenancy— Admissions as to non-existence of 
certain right— Estoppel. 

The plaintiff eued the defendants for a 
declaration that the latter had no right, either ! 
superior or inferior, in a village. The defendants 
admitted that they had no under-proprietary or 
superior proprietary rights in that village, but 
pleaded that they were perpetual Thekedars of 
certain share and had been in possession and 
occupation thereof from before the iegular 
settlement. The Judgo, who tried tbo case 
found that the defendants hold the land under 
certain Qubuliats executed by their ancestors 
in favour of the predecessors-in-iitle of the 
plaintiff and were estopped from setting up a 
perpetual tenancy and that the plaintiff bad a 
good cause of action for the claim. Held that 
the Court could only pass a decrco for a de- 
claration that the defendants had no superior 
proprietary or under proprietary rights without 
going into the nature of the tenancy. 8. 233, 
ol. ti> of U. P. Act 111 of 1001 precluded the 
Civil Court, from determining tbo class of 
tenancy to which defendants belonged. Held 
also that there was no question of estoppel in 
the case. Hirde v. Muhammad Abdul Hasan 
Khan, 30 lnd. Cas 207. 

STUART and KANHMVA LAL, A J.CS. 

(19) S. 233 (A:) — Imperfect partition— No 
notice is sued--Land appertaining to another 
patti wrongly included in partition— Suit 
in Civil Ccmrl raising question of title — 
Jurisdiction— Civil and Revenue Courts 

In 1875 a mahal was divided into several 
pattis. Patti No, 2 belonged to plaintiff who 
was a purchaser ; pattis Nos, 4 and 5 belonged 
to defendant ; and patti No. 9 was shimilat. 
Defendant applied to have a perfect partition 
of his Bhares in pattis Nos. 4 and 5 and in patti 
No. 9. This proceeding was subsequently 
dropped. Defendant then applied for an 
imperfect partition of pattis Nos, 4 and 5. No 
notice was issued of this application. By 
mistake some laod appertaining to patti No. 2 
was included in the partition of pattis Nos. 4 
and 5. Plaintiff brought the present suit for 
declaration of his title or in the alternative for 
possession : Held that the suit was not barred 
by the provisions of 8. 233 (k) of the Land 
Revenue Aot, and that the suit was not a suit 
c< relating to tb3 partition or union of a mahal”. 
Shambhu Singh v. Dal jit Slugh, 14 A.L.J. 
293-38 A. 243-33 Ini. Cas. 19 'F.B.). 

RlOHiRDS.C J , TUDBALLand RAFIQ.JJ, 

Reference:— 2$ A. 291, D. 

(26) S. 233 (k)— Application for imperfect 
partition— No objection*- One plot belonging to 
one patti included in another— Suit in Civil 


7.— U.P. Acts— (Continued). 

Aot III of 1901 (U.P. Land Revenue)-(CM ). 

Court— Jurisdiction. Duljlt Singh v. Shambha 
8tngh, 13 A.L.J. 779~80 lnd. Oas. 189. See 
Final Part, 1915, Ool. 223. 

(20- a) B. 233 (k). Bee No, 14-b, supra. 

(21) Sch. IV, r. (d). S. Nos. 47, 48. Bee 
Pleader and Client, No. 6, 35 lnd. Oas. 
205. 

Aot II of 1903 (Bundelkhand Land Alienation) 

(1) S. 3 — Sale by pre-emption — Consent of 
Collector — Mortgage — Sale after mertgage— 
Right of subsequent purchaser Ramn&th V. 
Haranl, 13 A.L.J. 662 = 37 A. 467 = 30 lnd. 
Cas. 404. Seo Final Part, 1915, Col. 224. 

(2) S . 3 —Pre-emption, suit for— Sanction of 
Collector. Sur&j Bh&u v. Somwarpurl, 13 A. 

I L.J. 949 = 37 A. 662 = 30 lnd. CaB. 949. See 
Final Part, 1915, Col. 224. 

(3) S. 17 —Mortgage-deed executed by Collec • 
tor — No exemption Uhder S. 3, Stamp Act 
(1899 )—No power of reference under the 
Registration Act (1908). 

A decrco parsed by a Munsif under B. 17 of 
the Bundelkhand Alieuation of Land Aot had 
been sent to the Collector who executed a 
mortgage-deed on behalf of the judgment- debt- 
ors. On a reference by the Board of Revenue 
for the Uniled Provinces «b to whether such an 
instrument was or was not exempted from the 
Btamp duty and registration, held that the 
instrument, though excomod by the Collector, 
was not one which had been executed by, in 
favour of or on behalf of the Government, and 
hence was not exempt trom the stamp duly 
under S. 3 of the Btamp Aot. Held further 
that the Board of Revenue had no power to 
refer a question under the Registration Aot. 
Somwarpurl v. Matab&dal, 14 A.L.J. 422*= 
38 A. 351 = 34 lnd. Cas. 2b0 iF.B.). 

KNOX, BANERJI and TUDBaLL, JJ, 

Act IV of 1912 (Court of Wards). 

(1) S. 65 - Disabilities of ward extend to 
every possible cause of action cognisable by 
a Civil Court — Disabilities confined to the 
actual ward — Family members joint with the 
ward^not affected by the disabilities— Oudh 
Laws Act, a. 9 — Co-sharer includes mem- 
bers of joint family though their names be 
not entered in the khewat. 

One D together with bis father and unole 
formed a joint Hindu family. The father and 
undo applied to have their property plaoed 
under the superintendence of the Court of 
Wards. The applioAticn was granted and after 
the necessary notification the Court of Wards 
assumed management of the family property. 

Held, that S. 55 of the Court of Wards Aot 
(IV of 1912) prohibits award from suing and 
being sued not merely with reepeot to suoh 
property of his as is under the management of 
the Court of Wards but in respect of every 
possible oause of aotion cognisable by a Civile 
Court, 
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7.— UP. Acta— {Concluded). 

Aot IV of 1012 (Court of Wards)— (Concluded). 

Held further, that D who did not make the 
application did not beoome a 1 ward * within 
the meaning of the Aot. 

Held also , that the disabilities imposed by 
S 55 apply only to the aotual wards and not to 
other members of the family whose interests in 
the joint family property are managed by the 
Court of Wards. 

Held further , that a member of a joint Hipdu 
family holding a share in the joint family pro- 
perty is a oo-sharer within the meaning of S. 9 
of the Oudh Laws Aot, although his name does 
not appear on the khewat Lalta Singh y, 
ChhaUar Singh, 19 O.O. 806. 

Stuart and Kaniiaiya La l, a.j.cjs. 

8 •—Oudh Acts. 

Aot XXYI of 1866 (Oudh Sub-Settlement). 

Rule 10 of the Rulos under — Mndos of acqui- 
sition of mider-proprietury rights. SeeDlHDAB, 
No. 1, 19 0-0. ‘27. 

Act XIX of 1868 (Oudh Rent). 

S. 6. See Lease, No. 11, 3J Ind. Gas. 170. 
Aot I of 1869 (Oudh Estates). 

(1) Ss. 2, 14, 22— /Vturpenitwe, meaning of 

— R’S judicata — Talukaar — Heir or Ugatee of a 
Taluhdar — 14 Would have succeeded ” meaning 
of -8anad. nature of estate creaUd by—" Succes- 
sors,” meaning ol—^Niarest male heir” inter- 
pretation of — U. P. Act. Ill of 1910, 3. 

Qhulam Abbas Khan (Babu) y. Bibi Umnaatul 
Fatima, 18 OC. 188 = 31 Ind. Caj. 748. See 
Final Part, 1915, Col. 227. 

(2) 6s. 3, 8 and 10. See MAHOMED AN LAW 
(Inheritance) i No. l, 20 M.L.T, 362. 

(3) 3. 8. See No. 2. supra. 

(4) 8. 10. See No, 2, supra. 

(6) S. 14. See No. 1, supra. 

(6) S. 22, ols. 1 to 10— Rule of primogeni- 
ture — Application to collateral succession— 
Applicability of sanad to oasrs governed by the 
special provisions of. See LIMITATION ACT 
(1908), No. 246. 18 O.C. 289. 

(7) S. 22. Seo No. 1, supra. 

(6) S. 33— Rules of British Indian Associa- 
tion-Award of private aibitiators . 

The rules of the British Indian Association, 
obscure as they were in some respects, did not 
exhauBt the. powers of the British Indian 
Association and the Financial Commissioner 
as private arbitrators to settle disputes about 
property between the members of the family. 
Awards made by the British Indian Association 
and by the Financial Commissioner 
irrespective nf those rules were therefore 
obligatory upon the parties to the submissions 
and upon those whose interests they 
represented, to the same extent as those made 
under the rules, or filed and enforced in the 
manner provided by B. 83 of Aot I of 1869. 


8.— Oudh Acts— (Continued). 

Aot I of 1869 (Oudh (Estates)— (Concluded). 

Abdul Rahman Khan y. Amir All Khan, 80 

Ind. Gas. 249. 

Kaniiaiya Lad, a j.o. 

References: - 5 Ind. Cas. 166 = 7 A.L.J. 41 
(P.C.J-14 C.W.N. 237 = 11 CLJ. 116=12 
Bom. L.R. 161 = 20 M.L.J. 195 = 13 O.O. 74 = 
32 A. 92 = 37 I. A. 12 ; 7 0.0. 218; 23 0. 838 = 
23 l.A. 64, R . 

Act XY1I of 1876 (Oudh Land Revenue). 

(1) Ss. 173, 171- Protection of estates superin- 
tended by Court of Wards— Whether it con- 
tinues after such t-uperinlondcnco ceases. See 

Disqualified proprietors, No. i, 14 a.L. 

I J. 477. 

(2) 8. 174. Sec No. 1, supra. 

Act jrfflll of 1876 (Oudh Laws). 

(1) Bee HlE-EMl’TION, No. 16, JO 0 0. 163. 

(2 1 Suit by person who became oo sharer 
after sale, maintainability o( — Plaintiff oanuot 
rely on right .vquireci subsequent to tho accrual 
offcause of aoiiuu, Bee PRE-EMPTION, No. 14, 
19 O.C. 110. 

(3) S. 3— Gift by way of trust. 

Tue word gifv in Ouun Laws Act, S 3, iDoludes 
a trust which is oui> a gilt to A and B for the 
beoifii of C, tbe incidents of which will in the 
oaso ol Mahomedrfns be governed by the Maho- 
med an Law. Mlrza Sadik Hussain Khan Y, 
Nawab Saiycd Hathim All Khan, 31 M.L J. 
607 = 19 O.C. 192=18 Bom. L.R. 1037 = 14 
A L.J. 1248-21 OWN. 130 = (19l6) 2 M.W.N. 
677 = 21 M L.T. 40 = 25 C.L.J. 363 = 36 Ind. 
Cas. 101 = 38 A. 627 'P C.J. 

LORD ATKINSON, LORD PARKER OF 
waddinuton, Sir John Edge and 
Mr. ameer ali. 

(4) S. 5. See MAHOMEDAN LAW (DOWER), 
No. 4, 19 O C. 246. 

(5) S. 5— Dower, claim for— Cause of aotion 
for 'dower distinct from that for share in 
inheritance— Res judicata. S?e MAHOMEDAN 
Law (Dower), No. 3, 19 O.C. 171. 

(6) S. 7— Pre-emption— Entry in wajib ul- 
arz — Presumption as to custom of pre- 
emption. 

Where at tbe timo of preparation of the 
wajib-ul nix of a village the co sbarprs Btated 
that they had a right to transfer their respective 
shares whenever they liked and the khewat at 
the village showed that there had been several 
transfers of shares, from time to time, there was 
sufficient evidence to negative the existence of 
any oustom of pre omption(a). 

The presumption raised by 8. 7 of tbe Oudh 
Laws Aot, is rebutted by an entry in the wajib- 
ul-ai§ negativing the existence of the oustom 
of pre-emption. Such an entry will betaken 
as evidence of a oontraot between the co-sharers 
of tbe village at the time of the noajib ulars 
and may be enforced against their successors in 
interest (5). * 

Where it was shown that transfers of certain 
shares in the village were disputed and the 
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8.— Oudh Acta— (Continued), 

Act XYIII of 1876 (Oadh Law * )— (Concluded), 

pre-emption suite filed in respeot ofjsuoh transfers 
were compromised, they would not establish a 
ouatom of pre-emption in the village. Hlra 
Lai v. Ganesh Prasad, 36 Ind, CaB. 668. 
Kanhaiya Lal. a.j c. 

References :—( a) 23 Ind. Oas 943 = 17 O.G. 
105 = 1 C.L.J. 152, R, (6) 28 Ind. Oas. 34 = 13 
A.L.J. 236 = 19 G-W.N. 393 = 17 M.L.T. 193 = 
37 A. 129 = 28 M.L.J. 556 = 2 LW. 303 = 21 0. 
L.J. 237 = 17 Bom. L.R. 393 = (1915) M.W.N. 
581 = 42 I. A. 10 (P.C.). R , 

(6-a) 3. 7. See PRE-EMPTION, No. 22, 33 
Ind. Cas. 775. 

(7) 8. 7. See PRE-EMPTION, No. 20, 19 0.0. 
394. 

( 8 ) 8. 9. See U.P. ACT IV OP 1912 (COURT 
OP WARDS). No. 1. 19 O.C. 306. 

(9) 8. 9 — Qiba-bil-ewaz—'E&Qot on right of 
pre emption. 8ee MAHOMEDAN LAW (DOWER), 
No. 1, 18 0.0. 367. 

(9-a) 8. 9, Chap . II— Hindu widow's estate 
in a proprietary share— Sale by Hvidu 
widow without legal necessity— Effect- 
Right of pre-emption . 

An estate held by a Hindu widow as a Hindu 
widow in a proprietary share is not a full pro- 
prietary estate and a sale of suoh an estate by a 
Hindu widow when the sale is made without 
legal necessity is not the sale of a proprietary 
tenure or the Bhare of a proprietary tenure 
within the meaning of S. 9 of the Oudh Laws 
Act and no right of pre emption under Chap. II 
of the Act arises on the oooasiou of t?uah a sale. 
Rampal 8iogh y Ganesha, 32 Ind. Cas. 225. 
Stuart, a.j.g. 

(10) 8. 9 (c) — Pre-emption — Comparative 
claim between under -proprietor in a mahal 
and proprietor of another mahal in same 
village— Casting o/ lots. 

The under-proprietor in a mahal of a village 
and the proprietor of another mahal in the same 
village have got equal rights in the matter of 
asserting a right of pre-emption in respeot of a 
sale of land in the village, as both ot them are 
members of the village community within the 
meaning of tbe third ofause of 8. 9, Act XVIII 
of 1876. Tbe question as to who is entitled to 
the property m suit has to be determined by 
drawing of lots according to tbe provisions of 
the said 8. 9. Gajodhar v. Raja Udit Naraln 
Blogh, 34 Ind. Cas. 682. 

Stuart and Kanhaiya Lal, a.j.cs. 

Act XIII of 1879 (Civil Courts). 

8. 17 — Jurisdiction of Munsif officiating 
as Sub- Judge and reverting as Munsif 
and again officiating as Sub- Judge to hear 
certain kind of cases given on former 
occasion . 

The notification that was issued when a 
Munsif officiated as Subordinate Judge giving 
him jurisdiction to hear a particular sort of 
oaseaduring such time as the said Munsif held 
the post of a Subordinate Judge, held to give 
him authority to try suoh particular sort of 


8,— Oudh Acta— (Continued). 

lot XIII of 1879 (Civil Gourti)— (Concluded. 

oases when he was made a Subordinate Judge 
onoe again after his reverting as Munsif from 
the original appointment of Officiating Subor- 
dinate Judge. Gur Prasad Singh v. Bant 
Bakhsh 8logh, 85 Ind. Cas. 759. 

Stuart and Kanhaiya Lal, a,j.cs. 

Aot XXII of 1886 (Rent). 

(1) Suit to contest notice of ejectment, dia m 
missal of — Suit for declaration of status as 
under -proprietor before actual ejectment, 
maintainability of— Jurisdiction of Civil 
Court— Oudh Rent Act, 8, 108, cfs. (8) and 
( 10 ). 

Where a suit to oontest a notice of ejectment 
wab dismissed by the Revenue Court, but the 
plaintiff before being actually ejeoted from the 
land instituted a suit in the Civil Court for a 
declaration of hin status as an under- proprietor. 

Held , that the faot of his being in possession 
of the land at the date of suit would not take 
his case out of tbo general rule and the suit 
could not be entertained until he had exhausted 
bis remedy in the Revenue Court under 8. 108, 
oi. 10, Oudh Rent Aot. Ram Plare and 
another v. Rameshwar and another, 19 0.0. 
67 = 86 Ind. Cas. 623. 

Lindsay, j.o. 

(2) See JURISDICTION OF CIVIL AND 
Revenue Courts, No. 8, 33 Ind. Oas. 250. 

(3) See LANDLORD AND TENANT, No. 40, 
33 Ind. Cas. 214. 

(4) Sea Landlord and Tenant, No, 45, 
33 Ind. Cas. 247. 

(5) See Landlord And Tenant, Not 48, 
33 Ind. Cas. 266, 

(6) See LANDLORD AND TENANT, No. 68, 
33 Ind. Cas. 770. 

(7) Tenant-at-will, transferability of the 
rights of. See TEN ANT- AT- WILL, No. 1, 19 
O.C. 117. 

(8) 8. 3 —Landlord and tenant— Thakedar, 
position of. 

As between the Government and the thakedar 
the latter is a tenant under 8. 3 (10) of Oudh 
Rent Aot but as between the thakedar aud the 
cultivating tenants tbe former is landholder 
under 8. 3 (11) of tbe Aot and the latter a 
tenant (not a sub-tenant) under the former. 
Mathura Prasad v. Ganga, 34 Ind. Oas. 861. 
CAMPBELL, J.M. 

(9) S. 5. See LEASE, No. 11, 33 Ind. Oas. 
170. 

(9-a) 8s. 5, 33 —Land held by way of 
Kabzadari— Occupancy rights — Enhance • 
ment of rent. 

Wh pro before the Settlement Court there was 
a claim to Sir and it was found that the claim- 
ants were former proprietors who had parted 
their proprietary rights and retained land whioh 
was formerly their Sir, at what ta oalled a low 
reut (naram lagan) and it was decided that they 
should hold this land by way of Kabsadari , 
(being 'a right something between Sir and 
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8*— Oudh Acts— (Continued)* 
lot XXII of 1888 (Rent) — (Continued) * 

Kabaadari ’) at the former low rent. Held that 
the rights of oooupanoy whioh were decreed 
were cot rights of oooupanoy corresponding to 
those under S. 6 of the Rent Aot and that 3. 38 
of the Aot applied and the rent was liable to 
enhancement. Bunyad Husain v. Ram Saha! 
Singh, 82 Ind. Gas. 416. 

HOLMS, S.M. and CAMPBELL, J.M, 

References : — Selected Decisions 3 of 1893 ; 11 
of 1912 ; 23 of 1892, considered . 

(10) & 33 -Non-occupancy tenant— Enhance- 
ment of rent fixed by judicial decision . 

A tenant having no right of occupancy but 
holding at a rent fixed by a judioial decision is 
not liable to have his rent enhanced under B. 33 
of the Oudh Rent Aot. His rent can be altered 
only at settlement. Lutf All v. Ram Lai, 33 
Ind. Oas. 786. 

Campbell, j.m. 

(11) 8. 33, sud-£. 2 —Agreement between 
landlord and tenant— Rate of rent fixed — 
Liability to ejectment in default of payment 
— No period fixed for tenure— Enhancement 
of rent — Not possible. 

Where, under an agreement made in 1872, it 
was agreed that the tenant should pay a rent of 
Re. 1 per bigha and should be liable to eject- 
ment in the event of default and no period was 
fixed in the agreement, after whioh the tenant 
was liable to enhancement of rent. Held that 
the agreement brought tho tenant within 
sub-8. (2), S. 33 of the Oudh Rent Aot and that 
his rent oannot be enhanced. Chhedl Tewarl v. 
Shah Hayt Ahmad, 33 Ind. Gas. 167. 

HOLMS, S.M. and CAMPBELL, J.M. 

References: — Sel. Deo. No. 11 of 1912, R. 

(11a) S. 33. See No. 9-a, supra * 

(12) Ss. 33, 35. See U.P. AOT III OP 1901 
(U P. Land REVENUE), No. 8, 33 Ind. Cas. 
186, 

(13) S. 35. See No. 12, supra . 

(14) 8. 47— Tenant re-admittcd after eject- 
ment, right of* 

Whore a tenant who had been ejected frojn 
his holding was re admitted to a holding with 
an increased area on an enhanoed rental, held, 
that 8. 47 of the Oudh Rent Aot did not apply 
to the case and the oontraot for increased rent 
could not be challenged on the ground of its 
being against the provisions of that seotion. 
Laohhman Singh y. Thakoraln Sarfaraz 
Kunwar, 18 O.O. 361*33 Ind. Oas. 660. 
Lindsay, j.o. 

(16) 8 . 47 — ’ Unprivileged tenant — Rent , 
enhancement of — Change of cash rent to grain 
rent , effect of, on landlord's power of enhance- 
ment* Mahadeo y. Jagan Math, 18 0.0. 134 
*80 Ind, Oas. 261. See Final Part, 1916, Ool. 
282. 

(16) 8s* 62, 108— Lease under Oudh Circular 
16 of 1874 —Nature and incidents of— 
Ejectment . 

Leases granted under the Oudh Ohief Com- 
missioner's Oiroular No. 16/2284 of 1874 are 

12 
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heritable leases and a tenant of holding under 
suoh a lease oannot be ejected under S. 108 of 
the Oudh Rent Aot. Mahadeo Prasad y. 
Ajodhya Prasad, 34 Ind. Oas. 760. 

CAMPBELL, J.M. 

(17) 8s* 66, 60— Zamindar and tenant— 
Ejectment proceedings declared null and 
void — Tenant not trespasser — Fresh 
application under 8* 60. maintainable. 

A tenant not legally ejected is not a trespas- 
ser. A tenant who defying the notice served on 
him under S. 56 of the Oudh Rent Aot by the 
zamindar continued in possession even Bob- 
sequent to an application by the zamindar 
under S. 60 of the said Act was prosecuted cri- 
minally and his defenoe that he was never 
legally^ejeoted and that he treated the aotion 
taken by the zamindar as null and void was 
allowed. Held that the previous proceedings 
having been found to be null and void a seoond 
application by the zamindar under 8. 60 of the 
Oudh Rent Aot was maintainable. Bhagwan 
Battsh Singh y. Arabar Singh, 31 Ind. Gas. 
472. 

Holms, s.m., and Campbell, j.m, 

(18) Ss. 65 and 127 —Ejectment of trespasser 
through Revenue Court — Jurisdiction of 
Revenue Court . 

As the relation of landlord and tenant does 
not exist in the case of a trespasser, he oan be 
ejected by the Revenue Court under 8. 127 of 
the Aot, by means of a notice issued under 
S. 56. Hem Nath y. Baldeo 81ngh, 30 Ind. 
Cas. 257. 

Tweedy, j.m. 

(19) 8 . 60— Ejectment— Co-sharers— Right of 
one co-sharer to apply for ejectment of 
tenant . 

Where two oo sharers together issued a notioe 
of ejectment against their tenant and subse- 
quently one of them compromised with the 
tenant. 

Held that the other oo-sharer alone oannot 
apply for ejectment of the tenant under S. 60 
of the Oudh Rent Aot. Musat. Bitto v. Ram 
Nldh, 34 Ind. Cas. 693. 

Campbell, j.m. 

(20) S. 60. See No. 17, supra, 

(20- a) 8. 69 (2)— Land held under lease— 
Variable rent— Tenant— Ejectment. 

The respondents were given certain land on a 
perpetual lease which made their rental variable 
with the land reveuuo on that land. Held that 
they were tenants within the meaning of the 
Oudh Rent Aot and could be ejected as suoh 
uuder S. 69 (2). Muneshar Bux Singh v. 
Ganga Bux, 14 A.L.J. 1 (Rev.) *33 Ind. Oas. 

729. 

HOLMS, S.M. and CAMPBELL. J.M. 

(21) S. 107-B— Decision by settlement officer 
—Effect— Judicial decision * 

A decision of the Settlement Officer hofding 
a oertain person to be* a a sirdar hukmi bila 
lagan * comes within 8. 107 -B. Oudh Rent 
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Aot And is a judicinl decision. Udlt Narayan 
Singh v. Muasummat Indar Kuav, 33 Iud. 
Cas. 145. 

CAMPBELL, J.M. 

(22) S. 107-H — Settlement Court’s decree 
based on admission— Judicial decision . 

The order and decree of a Settlement Court 
passed in 18/0 directing the entry of certain 
lands in muafi in the settlement papets on the 
admission of the claim without oootost is 
nevertheless a judicial decision within the 
meaning of 8- 107-B (b) of the Oudh Itenr. Act. 
Bhaiya Kandha> PraBadv. Babu Suraj Ball 
Dab» 34 Ind. Ca?. 755. 

Holms, s m. 

References : — 11 A.L.J. 277=18 Iud. Cas. 
734, D. 

(23) S. 107 B— Land— Grant. under a former 
dectee -Claims made sitb st qnent thereto — 
IT fish cider in iynorunce of former one — 
Cancellation of liter oidtr- No possession 
under jituLial decision. 

Where ihe ohmngms who were certain oIoko 
relations of a taluq iar were given in 1866 under 
a decree of the Assistant Settlement Officer 
oertain lands rent, free in perporuify and where 
in spite of the said decree, certain claims wire 
put forward in 1867 and in ignorance of the 
dooree of 1869 certain other lands were granted 
under the orders of the Financial Commissioner 
passod ir. 1869 based on an award of the arbi- 
trators to whom the cIhui.s Wfro referred and 
where the Financial Commissioner subsequently 
discovered the mistake and pissed a fresh order 
that the decree of 1866 must bo carried nut. 

Held that the order amounted to a roview 
and cancellation of the order passed in 1869 and 
that the claimants cannot claim to be in posses- 
sion of the land on the basis of a judicial 
decision of 1869. Manager, Court of Wards of 
Rampor. Muttra Estate v. Mlrtanjl Bux 
Singh 33 Ind. Cas. 89. 

Holms, s m. and Campbell, j m. 

(24) S . 107 [E)—Rent free lands — Local 
custom - Entry mwyib-ul are- Absence of 
MnaCiiars’ attestation , 

An Lntry 10 the w-ijib-ul-arz which was not 
attested by the mtfAfijarn is no more thAu a 
statement of the witnesses of the wishes of a 
taluqdar and is in itself not nufinient to esta- 
blish a local custom. Bhairon y. 3hankar 
Bahi, 30 Ind. Cas 203. 

Tweedy, s.m., and Holms, j.m. 

'Reference-.— 3 Rev. L J, 103. R. 

(25) 8. 107-G. Bee SETTLEMENT DECREE, 
No. 4, 33 Ind. Cas. 254. 

(26) S 107-G and S. 107-ff— Muafi, grantee 
of— Joint success on by two sons on grantee’s 
death— Death of elder son — Status of 
yotfhger son — Tenant without right of occu- 
pancy. 

"Where an original grantee of a muafi dies, 
leaving two sons, thd cons must be held to have 
euooeeded jointly to the muafi ; and on the 
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death of the elder son, the status of the younger 
is that of a tenant without a right of occupancy 
whose rent should be fixed under 8. 107 (Q) and 
net S. 107 (Hi of the Oudh Rent Aot (XXII of 
1886). Ram Singh v. Blsheshar Dayal, 33 
Ind. Cas. 166. 

Holms, s.m., and Campbell, j.m. 

. (27) S. 107 -77— Grove— Trees cut and land 
brought under cultivation — Neglect of Zand- 
lord to sue for rrsumption of the muafi — 
Effect — Acquisition of under-proprietary 
r.ghts , 

Where a landlord neglected to sue for 
resumption of the muafi when the groves were 
cut by the tenant. Hi Id that the landlord had 
tacitly admitted the tenant’s tenure was not 
that of a grove-holdor but that of an ordinary 
muafldar and that as such the tonant has esta- 
blished a title to under-proprietary right, under 
R 107 H, Oudh Rent Act. Raja Rameshar 
Bakah Singh v. Sada Sheo, 33 Ind. Cas. 137. 
CAMPBELL, J M. 

(28) S. 107-H — Land — Whether includes 
groves. Soo LANDLORD AND TENANT, No. 36, 
33 Ind, Cas. H7. 

(29) 8 107-H. 8ee MORTGAGE— GENERAL, 
No. 42, 33 Iud. Cas. 203. 

(30) 8. 107-H. 8ee No. 2G, supra, 

(30-a) S. 1 07- Tl — Re>it-free grantee planting 
grove - Resumption' 

When a man, originally a rent-free grantee, 
plants a grove m the land, there seems to be no 
reason why the period under which the laud 
was under grove should be exoludod from the 
50 ) ears period in S. 107-H of the Oudh Rent 
Act, XXII of 1836. Abu J&far y. Sat Narain 
Goshan, 32 Ind. Cas. 769. 

Holms, s m. 

(31) S' 107 -I - Favourable rale of rent — Deli- 
berate concession — Tenant not liable to 
ejectment by notice. 

y If the rate of rent paid by a tonant, is favour- 
able by deliberate concession within the 
meaning of 8. 107-1 of the Oudh Rent Aot 
(XXII of 1886), such tenant cannot be ejected 
by notico Mussammftt Lachmin v. Belhara 
Estate, 33 Ind. Cas. 257. 

HOLMS, S.M. and CAMPBELL, J.M. 

Reference : — 8.D. No. 6 of 1JJ09, F, 

(32) Chap , Vll A % 8' 107 -I— Favourable rats 
by deliberate concession . 

It is necessary for the rent to be at a favour- 
able rate by deliberate concession and not by 
more acoident to come within the scope of the 
Resumption Chap. VII- A of the Oudh Rent 
Aot (XXII of 1886) (a). 

So far as grants are oonoerned B. 107-1 defines 
the words “favourable rate of rent” but it doea 
not define them when there is no grant of land 
at a favourable rate of rent, and there are 
reABous against extending the definition of land 
held not under a grant but in which the rate 
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8.—Oudb Acta— (Continued). 

Aot XXII of 1886 (Bant) — (Continued). 

of rent may be accidentally favourable to the 
tenant. Raghubarv. Thakuvdin, 33 Ind. Gas. 
201 . 

Holms, s.m. 

References (a) 8.D. No. 6 of 1909 ; 3 R.L. 
J. 112, F.\ S.D. No. 3 of 1911, D. 

(33) 8. 107 (k)— Resumption suit— Ex parte 
decree, ordir setting aside— If appealable — 
Civ. Pro . Code (190d), 0. XLI1I. 

An order setting aside an ex parte decree 
passed in a resumption suit is appealable under 
8 . 107 ( k ) cf the Oudh Kent Aot though not 
under the provisions of the Godo of the Civil 
Procedure, O. XLI1I, r. 1 . Muhammad All 
Muhammad Khan Bahadur v, Shaukat All, 
34 Ind. Cap. 702. 

HOLMS, S.M. 

(31) 8 , 108 (9) (c)—8utl for compensation for 
illegal ejectment — Parties— Limitation. 

A person has every right to sue the landholder 
alone for compensation for illegal ejectment 
under S 109 (9) (e). 

Dispossession following on illegal ejeotmenfc 
is a continuous wrong and a plaintiff may bring 
a suit for oomperiHatiou under S. 108 (9) [c) 
between any time from tbo date of the illegal 
ejectment up to a year alter the date of the 
recovery of possession, bat be oan only get 
compensation in respeot ol tho Lime during the 
year preceding the bringing of the suit in which 
he was out of possession (a). Mata Din Singh 
Y. Dwarka Kurmi, 31 Ind. Gas. 447. 

Holms, s m., and Campbell, j m. 

Reference :—(a) SD. No. 16 of 1692, F. 

(34 a) S. 108. Boo No. 16, supra. 

(35) 8. 108 (10). Boo RES JUDICATA, 
No. 28, 34 led. Cas. 640. 

(36) S. 109, cl 8 and S. 127— Co-sharer— Ad- 
verse possession., 

A co t-harer iu a village cultivated rome land 
in a patti in which be was not a co-sharer. In 
a suit to oonteet a notice of ejectment from this 
land he claimed to have acquired a title to hold 
as proprietor by reason ol adverse possession 
beoAUse he had cultivated the land for a period 
of more than 12 years without paying any rent. 

Held, that, in the absence of any evidence 
that he had Bet up a claim to proprietary rights 
during bis period of cultivation his possession 
was not prima facie adverse proprietary posses- 
sion. Bhagwan Din v. Bbankar Prasad, 14 A. 
L.J. 3 (Rev.). 

Holms, Senior Member. 

(37) 8. 108- A’— Suit against Ziladar and 
Mukhtar for rent oolleoted — Limitation pres- 
cribed by Dudb Rent Act, applicability of, to 
snits in Civil Courts. Seo JURISDICTION OF 
Civil and Revenue Courts, No. 4, 19 O.O, 
814. 

(37- a) S. 118. 8ee No. 47, infra. 

(38) 8. 126 (2)— Any one of two larabardars 
alone entitled to eject tenant when . 

B. 126 (2) gives extensive powers to a lam- 
bardar. 


8.— Oudh Acta— (Continued). 

Aot XXII of 1886 (Rent)— (Continued). 

Any one of two lambardars in a village bo- 
tween whom there is no sub-division of land, 
is tbe only person entitled to ejeot tbe ten- 
ants of the village. Rikhl Y. Badri Singh. 
35 Ind Cas. 760. 

Tweedy, j.m. 

(39) S. 126. ol. (3). See LANDLORD AND 
Tenant, No. 41, 33 Ind. Cas. 215. 

(40) 8. 127 —Suit for rent by tenant against 
trespasser treating him as sub-tenant , 
maintainability of— Tenant and sub-ten- 
ant, nature of their relationship. 

As between an ordinary tenant and a person 
whom bo is willing to treat as a sub-tenant, 
tbe relationship is of tbe same nature as that 
between ia proprietor of the land and the tenant 
tborenf and if an ordinary tenant is entitled 
to claim rent from a bub-lenaut he muBt be 
treated, in tho absence of anything in tbe 
Eubject or oontext lo tbe contrary, ns a land- 
lord for the purposes of tho Oudh Rent. Act. 

BM further, that there is nothing in the 
subject or context of S. 127 of tbo Oudh 
Rent Act to exolude the oaso cf an ordinary 
tenant, claiming the rent cf bis land from a 
person who bad trespahsed on his tenancy, 
from its purview. Sheodat Singh y. Kali, 
19 O C. 370. 

STUART, J C., and KANIIAIYA LAL, 

A. J.C. 

(41) S. 127, Applicability of— Sale of pro- 
prietary rights to land— Vendor continuing 
in occupation of such land after sale— His 
status . 

S. 127 of the Oudh Rent Act (XXII of 1866) 
covers cases in which a person who formerly 
hAd a right to the land, maintains bis occupa- 
tion though his right to hold it has expired. 

Jageshar Bakhsh Singh v. Hanmanta Singh, 

33 lod. Cas. 252. 

Holms, s.m. and Campbell, ,t m. 

Reference S.D. No. 8 of 1903, F. 

(42) S. 127 — Right of tenant-in chief to eject 
trespasser as sub-tenant. 

A tenant in chief cannot ej c ct a trespasser as 
his sub-tenant under S. 127 of the Rent 
Aot. It is only tbe B'lmimlar who oan do so. 
Bhagwan Dat y. Ram Dhan, ?0 Ind. Cas. 206. 
Tweedy, s m., and Holms, j.m» 

Reference 4 O C. 24, R. 

(43) 8. 127— Suit for rent on allegation of 
Unant's holding under agreement— No proof 
of agreement — Power of Court to oward rent 
on basis of rates of neighbouring lands. 41 

Where the plaintiff in a suit for arrears of rent 
definitely alleged that the lands were held by 
the defendant under an agreement to pay rent, 
but failed to prove tbe agreemeflt set up by 
him, in the absence of an allegation in the plaint 
that the defendant was iu occupation without 
tbe consent of the plaintiff, the Coifrt should 
not deal with the oase as one falling under 

B. 127 of the Aot but must award to the plaifltifif 
an occupation rent on the basis of the rates 
prevailing in respeot of the neighbouring lands. 
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8,— Oudh Acta— (Continued), 

Act XXII of 1888 (Rent)— (Continued). 

Where the plaintiff put up a definite oase of a 
grain rent, he was bound to show how muoh 
grain had been raieed in the yeArs in suit and 
how much of that grain was due to him and 
was further bound to show what the market 
rate of the grain was in each of the years in 
suit. The plaintiff cannot rely upon the statis- 
tics of other years and induce tho Court to 
strike a mend rate, so a* arrive at the amount 
claimed by the plaintiff. Blndeswarl Pras&d 
Singh v. BUheshwav Singh, 30 Ind. Caa. 499. 
Lindsay, j. o. 

(43-a) S. 127— Suit for ejectment through 
Revenue Court— Recognition of trespassers 
as tenants. 

It is not competent to a landlord to recognise 
trespassers as tenants for the purpose; of eject- 
ment through the Revenue Court. S. 127 of 
the Act merely eoables a landlord to reoognise 
trespassers as tenants for the purpose of payment 
of rent. Dondoo Singh v. Sheo Naraln Singh, 
36 Ind. Cab. 770. 

STUART, J.C. 

(44) S. 127— Trespasser in occupat ion— Right 
of owner to sue tor possession and damages 
— Necessity to recognise trespasser as tenant . 

S. 127 of the Act does not oompel a person to 
recognise a trespasser as a tenant and sue him 
for arrears of rent at such rate as the Revenue 
Court may consider fair and equitable. A 
person, who finds his land in the wrongful 
occupation of another, has the option of either 
going to the Civil Court and suing him for pos- 
session and damages in the manner laid down in 
0. II, rr. 2 and 4, Civ. Pro. Code, or to acquiesce 
in his occupation and sue him for rent at a fair 
and equitable rate under S. 127 of the Aot(a). 
The Court whioh gives the (JWner a decree for 
possession against the trespasser is bound to go 
into the question of damages and give a decree j 
to the plaintiff for such compensation for the 
wrongful use and occupation of tho land to whioh 
he is found entitled and cannot refer the plaint- 
iff to tho Revenue Court for that purpose. 
Indaf Dat v. Balgovlnd, 30 Ind. Cas. 364. 
Kanhaiya Lal, a.j.cj. 

References:— (a) 26 Ind. Cas. 242 = 17 O.C. 
343-1 O.L.J. 674. R. 

(45) S. 127. Bee Nos. 16, 36, supra. 

(46) S. 135. See PRACTICE AND PROCE- 
DURE, No. 6, 34 Ind. Cas. 706. 

(47) 8s. 138, 118 — Appeal by inter venor when 
tenant does not appeal , maintainability of— 

• Joinder of third party as defendant, condi- 
tions of — Period to which % nquiry about 
receipt of rent in good faith should relate . 

Held % that^n inter venor who has not received 
rent in goo<Maith cannot bo joined as a defend- 
ant under B. 118, Oudh Rent Act. 

Held further , that iniutorveuor under 8. 138 
oannot appeal against a deoree passed against 
the tenant, if the tenant judgment-debtor does 
net appeal. 

Held also , that the inquiry under S. 138 of 
iihe Oudh Rent Act relates to the period prior 


8,—Oudh Acta— (Concluded), 

Aot XXII of 1888 (Rent)— (Concluded), 

to that for whioh the rent is claimed by the 
plaintiff. Ohandravatl Kunwar (Rantl) y. 
Bhagwanta Musammat, 19 0.0. 32 —36 Ind. 
Cas. 444. 

Stuart, a. j.c. 

9 .— Punjab Acta . 

Aot XXIII of 186B (Punjab Chief Courts). 

S. l. See Legal Practitioners, No. l, 
24 C.L.J. 382. 

Act IV of 1872 (Punjab Laws), 

(1) 8. 9— Transaction partly sale and partly 
exchange — Transaction inseparable — Right of 
pre-emption — Parties whether can effectuate 
their common intentions so as to preclude pre- 
emptors from interfering. Gul Muhammad v. 
Tota Ram, 82 P.R. 1915-172 P.W.R. 1916- 
31 Ind. Cas. 221. Bee Final Part, 1915, Col. 
239. 

(2) Ss. 12 and 15— Pre-emption— Compound 
interest on money awarded to vendee— Plaintiff 
claiming for benefit of another— Burden of proof 
—“Land "—Vendee -Owning small bit of cult%~ 
vable land used as building site . Sham 
Sunder y. Sodhl Harbans Blngh, 109 P.L.R. 
1903 = 78 P.W.R. 1908-109 P.W.R. 1915 = 
13 P.L.R. 1916-30 Ind. Cas- 517. See Final 
Part, 1908, Col. 136. 

(3) 8. 16. See No, 2, supra. 

Act XY1 of 1887 (Punjab Tenancy). 

(1) Ss. 4 (15), 5 (1) (d) — Position of assignee 
enjoying a muafi granted for maintenance of a 
khangah. Sohna ¥. Khawajah, 4 P.R. 1915 
(Rev.) = 31 Ind. Cas. 238. See Final Part, 1915, 
Col. 241. 

(2) S. 5 (1) (a), (2) — Tenant occupying land 
tor more than two generations — Entry in the 
Revenue record as such— Effect of —Pacts show- 
ing that tenant did not pay anything except 
land revenue, rates and cesses. Kanwan y. 
Nathu Singh, 2 P.W.R. 1915 (Rev.) -30 Ind. 
Cas. 845. See Final Part, 1915, Col. 241. 

(3) S. 5 (1) (c)— Tenant — Settlement ' by 
the founder ’ and ' along with the founder / 
meaning . 

Settlement along with the founder, for the 
purposes of 8. 5 (1) (c) of the Tenancy Aot, 
doubtless means settlement contemporaneously 
or in association with the original founder 
during the initial stages of the foundation and 
development of the village (a). 

Settlement by the founder might take plaoe 
after those stages bad been reached. Where a 
cultivator is shown to have commenced to 
reside in and to cultivate shamilat land in a 
village during the lifetime of a founder thereof, 
suoh founder being at the time a lambardar or 
otherwise direotly concerned with the manage- 
ment of the shamilat , the oultivator in question 
settled in the village 1 by the founder thereof 
as a oultivator therein * within the meaning of 
S. 5 (1) (c) of the Tenanoy Aot. 
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P,~Ptfu/«6 Acta— (Continued), 

lot X¥I of 1887 (Punjab Tenancy)— (CM,). 

Held that as in the present case it was not 
satisfactorily proved that the father of the 
plaintiff was settled in the village by one of 
the founders, the plaintiffs have no olaim to 
oooupanoy rights under B. 5 (1) (c). Lakhl Y. 
Amar Singh, 3 P.R. 1916 (Rev.). 

Fagan, f.o. 

Reference .—(a) 94 P.R. 1880, R. 

(4) 8. 5 (1) [d). Bee No. 1, supra. 

(B) Ss. 5, 6. 8. See PRE-EMPTION. No. 19, 
116 P.R. 1916. 

(6) S. 6. See No. 5, supra. 

(7) 8 . 8. See No. 6 , supra . 

(8) Ss. 58, 74, 77 (3) (6), 60 -Landlord and 
tenant— Lease — Term of— Sub-tenant is a 
tenant of landlord— Occupancy tenant — 
Extinguishment of tenancy — Compensation 
for improvements by a tenant— Landlord 
bound to pay—8uit for ejectment— Plant- 
ing trees is an improvement— Executing 
Court bound to award , under S. 74, com- 
pensation even after ejectment— Revision. 

Reid , that, under 8. 58 (9) of the Punjab 
Tenanoy Aot, the sub-letting by an oooupanoy 
tenant oreates a relationship of landlord and 
tenant between the landlord and the sub-tenant. 

Beldi also, that a suit for dispossessing a 
sub-tenant brought by the landlord must be 
regarded, notwithstanding an averment in the 
plaint to the oontrary, as an ejectment suit in 
which the tenant’s olaim to compensation for 
improvements should be dealt with. Even if a 
tenant has been ejected in execution of the 
decree for ejectment, the Court executing the 
deoree is bound to award compensation for 
improvements. 

Held, further, that planting trees by a tenant 
is an improvement and the tenant or sub- 
tenant is entitled tQ compensation at the timo 
of his ejootment. Waiwa Singh v. M ah ana 
81ngh, 1 P.W.R. 1916 (Rev.) = 34 Ind. Cas. 
348. 

Fenton, p.c. 

(9) B. 60. See No. 8, supra . 

(10) Ss, 70, (3), 74, 84 (5)— Notice of eject- 
ment— Landlord and tenant — Compensation 
for improvement— Court-fee for the amount 
claimed— Revision. Wasaya y. Isa, 4 P.W.R. 
1915 (Rev.) = 30 Ind. Cas. 848. See Final 
Fart, 1915, Ool. 243. 

(11) B. 74. Bee Nos. 8, 10, supra. 

(12) S. 77 (8) — Jurisdiction — Civil or 
Revenue Cburt—Suit for injunction res- 
training defendant from building on occu- 
pancy land 

Held, that a suit falling within the purview 
of 8. 77 (3) of the Punjab Tenanoy Act must be 
heard by a Revenue Court, whether or not, so 
far as the form of the suit or the particular 
remedy prayed for is concerned, it also oomes 
within any of the provisions of the Speoiflo 
Relief Aot (a). 

Therefore a suit for a perpetual injunction 
that the defendants, being plaintiff’s oooupanoy 


9,— Punjab Acta— (Continued). 

Aot XVI of 1887 (Punjab Tenanoy)— (CtdJ. 

tenants, be prohibited from building houses on 
laud formiug part of the oooupanoy tenanoy is 
oognizable by a Revenue Court only. Ibrahim 
Y. Akbar, 104 P.W.R. 1916-84 Ind. Cas. 209. 
JOHNSTONE, C.J.. OHKVIS and SHADI 
LAL, .TJ. 

References (a) 73 P.R. 1910-103 P.W.R, 
1910-7 Ind. Gas. 717, Dies . ; 89 P.R. 1895 ; 
2 P.R. 1913 (Rev.) -3 P.W.R. 1913 (Rev.)- 
18 Ind. Cas. 796, R. 

(13) 8. 77 (3)— Mortgage with possession — 
Suit for redemption— Plea of occupancy 
right by defendant— Civil Court not com- 
petent to entertain the plea . 

The plaintiff mortgaged the land in suit, with 
possession , to the defendants, who were then 
reoordod »b tenants-at-will of the said land, 
The plaintiff now sued for redemption. The 
defendants, without contesting his right to 
redeem, set up a plea that their real position 
was that of occupancy tenants and that conse- 
quently the plaintiff was not entitled to a 
deoree for physical possession of the property, 

Reid that the plea of the defendants could 
not bo entertained by a Civil Court (Vide S. 77 
(3) of the Punjab Tenanoy Aot). Jhanda Y. 
Data Ram, 59 P.R. 1916-93 P.L.R. 1916= 
35 Ind. Cas. 597. 

OHEVIS and Leslie-Jones, JJ. 

Reference :-76 P.R. 1909 (F.B.), R. 

(14) S. 77 (3), proviso— Punjab Act III of 
1912 —Civil suit — Question relating to 
matter triable by Revenue Court , involved — 
Procedure— Proper course— Effect of pro- 
viso to S. 77 (3). 

Where, in a civil Buit cognizable by a Civil 
Court, the question arose whether the defend- 
ants were oocupanoy tenants or not of the land 
on whioh the trees in dispute stood. 

Held that the proviso to sub-B (3) of S. 77 
of the Punjab Tenancy Aot applied and that 
the Court should hftve proceeded in accordance 
with the directions contained in the firBt 
paragraph of the said proviso (a). 

The enaotment of the proviso to sub-Bt (3) 
to B. 77 has renderod obsolete the law laid 
down by the rulings in 24 P.R. 1907 and 
76 P.R. 1909. Mlhan Blngh y. Massammat 
Bhagwan Kaur, ill P.R, 1916. 

8HAH Din, j. 

References : — (a) 24 P.R. 1907 ; 76 P.R. 1909, 
Ref. to. 

(15) 8. 77 (3) (h)— Suit by landlord to dispos- 
sess alienee of oooupanoy rights— Limitation. 
Bee LIMITATION ACT (1908), No. 217, 1 P.R. 
1916 (Rev.). 

(16) B. 77 (3). Bee No. 8. supra. 

(17) Ss. 77 (3) (1), 99— Declaratory suit by 
person aggrieved by entry in reoord of rights — 
Jurisdiction. Bee JURISDICTION QF CIVIL 
or Revenue courts. No. 2, 2 P.W.R. 1916 
(N.W.F.P.), 

(18) 8. 84— Exchange of holding— Relation 
of landlord and tenant— Suit to contest 
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9,—t*unfab Acts— {Continued). 

Act XY1 of 1887 (Punjab Tenancy)— (Cld,), 

notice of ejectment — Grounds of appeal 
urged but not disposed of by the appellate 
Court— Judgment disposing of the appeal 
very shott , not giving the facts is defective 
and good ground for revision— No finding 
on the pleas of the defendant— Judgment 
based on farfetched theories. 

Held, that a judgment of the appellate Court 
which does not deal with the points raised in 
the memorandum of appoal must be regarded 
as defective and irregular. 

Held , also tbat a judgment which does not 
dispose of the pleas raised by the defendant but 
is based on conjectures and farfetched theories 
is a defective judgment. Hauwants V. Ram 
Sukh. 4 P.W.R. 1916 (Rev.). 

FENTON, F.C. 

(19) S. 84. See No. 10, supra, 

(20) 8. 99. See No. 17, supra, 

(21) S. 100. See JURISDICTION OF CIVIL 
ob Revenue Courts, No. i, 64 P.W.R. 1916. 

(22) Ss. 102, 103. See RECORD OF RIGHTS, 
No. 1, 34 Ind. C*s. 857. 

(23) S. 103, See No. 22, supra. 

Act XVII of 1887 (Punjab Land Revenue). 

(1) S. 37 (6). Bee PUN. ACT XIII OF 1900 
(Punjab alienation of Land), No. 10, 79 
P.L.R. 1916. 

(2) 8. 45— Declaratory suit by person 

aggrieved by an entry in record of rights — 
Jurisdiction. See JURISDICTION OF CIVIL OR 
REVENUE COURTS, No. 2, 2 P.W.R. 1916 
(N W.F.P.). 

(3) Ss, 115, 116— Shamilat — Wajib-ul-arz 
prohibiting partition— Partition whether can 
be sanctioned — Powers of Revenue officers. 
Lakhi v. Malik Dost Mahommad Khan, 1 P-R. 
1915 (Rev.). = 29 Ind. Cas. 498 = 32 P.L.R. 
1916. See Final Part, 1915, Col. 245. 

(4) S. 116. See No. 3, supra, 

<61 S. 168. See AWARD, No. 9, 107 P.W.R. 
1916. 

ActUI of 1893 Government Tenants, Panjab). 

(1) Grant of land — D^ath of grantee befor 
acquisition of occupancy rights— Wid'i e 
acquiring full p>oprietary rights after his 
death - Interest taken by her — Gift to her 
dauqhter, validity— Husband 1 s collaterals 
— No right to question gift. 

In 1896 Government graoted to one U 
dbadhnr rights in certain lands, apparently 
undor Act III of 1893. Beforo U had acquired 
any oocupancy rights in the land, be died in 
1898 leaving him surviving a widow B and a 
daughter N. Mutation was effected in 1899 in 
favour of the* widow B and in 1903 she was 
granted occupancy rights in the bolding. In 
1912 she paid the necessary money and acquired 
full proprietary rigbts in the land and made it 
over to her daughter N. 

Held, that the widov acquired tho property 
in her own right aad ‘not as representing her 
deoeased husband and that her husband’s 


9 . — Punjab Acts— (Continued), 

Aot 111 of 1893 (Government Tenants, Punjab) 

— ( Concluded ). 

collaterals oannot challenge the gift made by 
her to her daughter (a). 8ewa Blogh v. 
Maisammat Bholl, 129 P R. 1916 = 36 Ind. 
Cas. 382. 

8COTT-SMITH and BROADWAY, JJ. 

Reference (a) 8 P.R. 1916, R . 

(2) Lapsed occupancy tenancy under— Re- 
grant by Revenue authorities — Jurisdiction of 
Civil Courts to interfere with arrangements 
made by the Revenue authorities . Kesar Singh 
v. Mubsammat Dayalt, 38 P.R. 1915 = 102 P. 
W.K. 1915 = 29 Ind. Cas. 670 = 3 P.L.R. 1916, 
See Final Part, 1915, Col. 216. 

(3) S. 8 — Government tenant— Agreement to 
admit others to share in tenancy— Invalidity — 
Void— Contract Act , 8. 23. Ylr Singh and 
Bamand Singh v. Kala 8ingh, 3 P.R. 1915 
(Rev.) = 31 Ind- CaB. 400. See Final Part, 
1915, Col. 246. 

(4) S. 87 —Punjab Colonization Act , V of 
1912, Ss. 14, 15, 19— Passing of proprietary 
rights to tenants on the payment of the first 
instalment — Small balance no hindrance 
to possession — Sale— Sanction of — Mutation 
— Sanction of Financial Commissioner— 
Vendor tenant of Government, 

Held, that where a tenant under the Govern- 
ment Tenants Aot, 1893, paid the purohase- 
money by instalments for the acquisition of 
proprietary rights, under the terms of cl. 17 of 
the statemeut of conditions applicable, proprie- 
tary rigbts pass to the tenant on the payment 
of the first instalment. 

Held , further, tbat S. 14 of the Colonization 
Act, 1912, prevents 8. 15 of that Aot to operate 
with retrospective effect and the latter scotion 
does not deprive the instalment purebaser of a 
right of property already acquired booauee there 
was a small balance of interest still due from 
the ex-tenant to Government. Guru Dutt V. 
Doctor Kartar Singh, 2 P.W.R. 1916 (Rev.) = 
32 P.L.R. 1917 (Rev.) = 36 Ind. Cas. 125. 
Fenton, f.o. 

Act I of 1900 (Punjab Limitation Ancestral 
Land Alienation). 

(1) Applicability of — Sale in 1893 by father 
— Suit by son to contest it in 1911 — Limitation. 
See CUSTOMS (Punjab -ALIENATION), No. 2, 
15 P.W.R. 1916. 

(2) Applicability of, to alienations by female 
proprietors. See LIMITATION ACT (1908), 
No. 213, 16 P.R. 1916. 

(3) Art 1 — Applicability to declaratory suit 
instituted after the alimor's death— Custom 
— Gujars of Gujarkhan Tahiti, District 
Rawalpindi— Will in favour of mother 
and maternal uncle in presence of near 
collaterals — Validity— Custom how to be 
proved. 

This case was brought by the near collaterals 
of A, a Gujar of Gujar Khan Tabsil in the 
Rawalpindi district, for a declaration tbat the 
will by which the said A, on the 24th December, 
1899, bequeathed tho whole of his property to 
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to his mother K aud to his maternal uncle G 
was invalid and would not affeot the plaintiff’s 
rightB on the death or re-marriage of K. A 
died shortly after making this will and muta- 
tion was granted in aocordanoe with the provi- 
sions of the will in spite of the objections of the 
collaterals on the 26th February 1901. Held 
that Art. 1 of the Punjab Limitation Aot (1 of 
1900) applied to this declaratory suit, notwith- 
standing that it waB brought after the alienor’s 
death, and it was not barred by limitation (a). 

Held also that, among Gujirs of Gujar Khan 
Tahsil, a ohildless proprietor oannot alienate 
bis properties to his mother and maternal uncle 
in the presence of near collaterals. 

Custom is a fact whioh must be proved by 
authoritative pronouncement or by instances 
in whioh it has been followed ; it oannot be 
established by dialectics. Gulab Khan v. 
Muiaammat Chlr&gh Blbf, 43 P.R. 1916 = 131 
P.W.R. 1916 = 31 lnd. Cas. 909 

CHBVIS and Le ROSSIGNOL, JJ. 

Reference (a) G4 P.R. 1909, Appr . 

Act XIII of 1900 (Punjab Alienation of Land), 

(1) Mortgage of land in favour of agriculturist 
who undertakes to pay debt due from an 
agriculturist to a non agriculturist— Con- 
sideration — Transfer of Property Act , 
S. 58. 

Held, that it is not the object of the Aliena- 
tion of Land Aot to prevent a non-agriculturist 
from recovering money due to him from an 
agriculturist by any legal means in his power 
aud that if such a person can induce an agri- 
culturist to pay off a debt due to him and to 
take a mortgage of land from his debtor as secu- 
rity for himself, there is nothing in this Aot to 
prohibit suoh a course. It is immaterial 
whether the mortgagee pays in cash or gives 
his bond (a). 

Held , also, that the said mortgagee has 
nothing to do with the correctness of tho 
aooount or roal amount due beyond wbat the 
debtor himself admits and asks the mortgagee 
to pay for him (6). Haidar v. Fatteh Khan, 
114 P.W.R. 1916=119 P.L.R. 1910. 
Broadway, j. 

References: -{a) 142 P.R. 3907 = 86 P.W.R. 
1907, F. ( b ) 63 P.R. 1916 (Cr.) = 5 P.W.R. 1916 
(Gr.), jR. 

(2) 8s. 2 (3), 16— Money decree against mort- 
gagee — Transfer of mortgagee rights after 
decree — Subsequent attachment of mort- 
gagee rights in execution— Fraud on decree- 
holder — Suit by transferee to declare that 
mortgagee rights could not be attached and 
sold — Maintainability . 

M mortgaged certain land to A (2nd defend- 
ant). On 19-2-1914, G (1st defendant) obtained 
a money decree against A. On 5-3-1914, A 
mortgaged bis mortgagee rights to plaintiff who 
was A’s brother. On 27 4-1914, G got A’s 
mortgagee rights attaohed in execution of his 
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decree. Plaintiff brought this suit for declara- 
tion that G (1st defendant) had not by law the 
right to altaoh the aforesaid property. 

Held that A’s mortgagee rightB were ' land ’ 
within the meaning of Bs. 2 (3) and 16, Punjab 
Alienation of Land Aot, and oould not be sold 
in execution of the deoree (a). 

Held also that the mortgage by A was made 
eix weeks before the attachment, and according 
to law A (judgment-debtor) was not bound to 
keep his property in a shape convenient for bis 
creditors to proceed against, and the mortgage 
to plaintiff, though it may have been sharp 
praotice, was not fraudulent in law. 

Held further that, as G (1st defendant) bo 
aoted towards A (2nd defendant) as to injure 
plaintift’s interests, plaintiff was oertainly 
entitled to object to the aotion taken against the 
2nd defendant. Karam Ilahl v. Gulab Ral, 
39 P.R. 1916 = 102 P.W.R. 1916 = 33 Ind. Cas. 
960. 

.JOHNSTONE, C.J. 

Reference (a) 12 P.R. 1911, F . 

(3) Ss. 3 (2), 4,'»14 f 17 (2) — Purchase of land 
— Person not member of agricultural tribe 
qua a district— Buying land— Necessity to 
obtain Deputy Commissioner 1 s sanction for 
the purchase— Contract to sell— Stipulation 
to complete execution and registration of sale- 
deed before a particular date— Damages — ■ 
Non-liability anrred upon in the event of 
legal obstacle— Effect, 

T, a Jat of the Lyailpur District, promised to 
sell land in dispute situate in tahsil Jaranwala, 
distriot Lyailpur, to P, a Jat of the Hoshiar- 
pur distriot. On 5-1-1914, T exeouted an agree- 
ment containing inter aha the stipulations that 
the sale-deed would be executed and registered 
by 21-2-1914, that the party committing a 
breach of tho contract would pay Rb. 1,000 as 
damages to the other and that if there was any 
legal obstacle to the execution and registration 
of the sale-deed, neither party wopld be entitled 
to pay damages. T refused to execute and 
register the sale-deed by the prescribed date. 
P instituted on 24-2 19l4 the present suit for 
the spec.fia performance of the contract and 
for the possession of tho land. No sanction for 
the salo was obtained by P from the Deputy 
Commissioner before the 21st February 1916 
though he applied for, and obtained euoh 
sanction during the pendency of tho suit. 

Held that, as plaintiff was neither a holder 
of land nor a resident in Lyailpur district, he 
was not a member of an agricultural tribe qua 
the Lyailpur district and was not entitled to 
purchase land situate therein without the sanc- 
tion of the Deputy Commissioner. 

Held also, that because S. 17, Bub S. 2, 
Punjab Alienation of Land Act, 1900, provides 
that an instrument requiring the ^auction of 
the Deputy Commissioner shall not be admitted 
to registration unless a certified copy of the 
order granting suoh action is presented to the 
registering offioer and because no suoh sanation 
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was obtained nor even applied foe on 21- 2- 19 14, 
there was a legal obstaole which prevented the 
registration of the document on or before that 
date, the defendant was at liberty to put an 
end to the oontraot and was not therefore liable 
to pay damages. Pal Singh v. Thakar Singh, 
120 P.R. 1916. 

SHADI Lal and LE ROSSIGNOL, JJ. 

(4) 8s. 3 (2|, 6. 21 (2). Boo PUN. ACT I OF 
1913 (PRE-EMPTION), No. 2, 124 P.R. 1916. 

(6) 8. 4. See No. 3. supra. 

(6) S. 6. See No. 4, supra . 

(7) 8s. 6 and 9— Consideration— Bond exe- 
cuted in favour of mortgagee-non- agriculturist 
by an agriculturist in lieu of a niirtgage 
bond which the latter took from another agri- 
culturist who owed money to the non-agricultu- 
rist. Muzaffar Khan v. Walsakht Ram, 105 
P.W.R. 1916-4 P.L.R. 1916-30 Ind.Cas. 509. 
See Final Part, 1916, Col. 247. 

(9) B. 9. See No. 7, supra. 

(9) 8. 9 (3) — Mortgage — Reference by Civil 
Court under S. 9 (3) to the Deputy Commis- 
sioner-Proposal by latter officer— Refusal 
to accept— Further proceedings— No juris- 
diction to Civil Courts . 

Where, after a reference by the Civil Court 
under S. 9 (3), Punjab Land Alienation Act, to 
the Deputy Commissioner for such aotion as he 
might think fit, the Deputy Commissioner took 
aotion under 8- 9 and made certain offers to the 
mortgagees which they did uot acoept. 

Held, that the Civil Courts became functi 
officio , and had no further jurisdiction in the 
oaBe. Mussammat Bakhtawarl v. Shlbban 
Lal, 55 P.R. 1916 = 155 P.W.R. 1916 = 167 
P.L.R. 1916 = 36 Ind. Cas. 632. 

JOHNSTONE, C J., and RATTIGAN, J. 

(10) 8s. 9 (2), 19 and 23— Mortgage by way 
of condit\onal sale — Surrender of condition 
as to conditional sale— Mutation of names 
— Punjab Land Revenue Act (XVII of 
1887), S' 37 (6). 

The parties to a mortgage by way of condi- 
tional sale, entered into before the Punjab 
Alienation of Land Act came into foroe, agreed 
that possession should remain with the mort- 
gagees (who were not agriculturists), and the 
mortgagors should occupy the land as tenants. 
They applied for mutation of names. 

Held, that, sinoe the case was such that the 
position of the parties was not in aocordanoe 
with the polioy of the Punjab Alienation of 
Land Aot, mutation of names should not be 
sanotioned. In such a oase effect may be given 
to the transfer when the mortgagees agree that 
the conditions intended to operate by way of 
conditional sale be struok out of the deed. 

Held, also that the period of a mortgage by 
way»of a conditional sale made before the Aot 
oame into foroe and still subsisting is not to be 
altered if the mortgagees agree that the Balo 
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oondition shall be exercised. Harjas V; 
Harditta, 79 P.L.R. 1916-35 Ind. Cas. 709. 
TUPrER, F.C. 

(11) S. 14. See No. 3, supra. 

(12) S. 16. See No. 2, supra. 

(13) S. 17. See No. 3, supra . 

<14) 8. 19. See No. 10, supra. 

(15) S. 21. See No. 4, supra. 

(16) S. 21-4 (2) [as amended by Aot I of 1907) 
—Declaratory decree contrary to the provi- 
sions of the Act— Validity— Reference by 
Deputy Commissioner to have the decree 
altered so as to make it consistent with the 
Act— Powers of Chief Court— When to be 
exercised. 

On the death of one J, a Rajput of the 
Hoshiarpur distriot, his property was mutated 
by mutual agreement, half in the name of his 
widow W, and half in the name of F, M and 
A, who claimed to be the legitimate sons of the 
deceased by another lady B, a Natni by oaste, 
who was not a member of an agricultural tribe. 

Objection was taken to the said mutation by 
certain reversioners of J and they preferred an 
appeal to the settlement oolleotor who held 
that F, M and A wore not the legitimate bods 
of J and directed mutation in the name of W 
alone. 

Thereupon F, M and A instituted a suit against 
W in the District Court at Hoshiarpur for 
declaration that they were the sons and heirs 
of J and entitled to bold half his estate. An ap- 
plication by the reversioners to be made parties 
to the suit was rejeoted, and on confession of 
judgment by W, the plaintiffs obtained a 
decree. An application for revision of that 
decree was filed by the Deputy Commissioner 
under S. 21-A (2) of the Alienation of Land 
Act (1900), as amended by Punjab Aot I of 1907, 
on the ground that the deoree of the Distriot 
Judge was contrary to the provisions of that 
Act, and he prayed that the decree be altered 
so as to make it consistent with the Act, viz., 
that the declaration be limited to granting the 
said three sons a half-share in the said estate 
during the lifetime of W. Held that a deoree, 
even though it bo only declaratory, which has 
the efieot of conferring a legal title where no 
euoh title would otherwise exist, may very well 
be oontrary to the provisions of the Aot, but itr 
was open to question whether, if the decree was 
oontrary to the Act, the relief for which the 
Deputy Commissioner prayed would be any 
more consistent with it. 

Held also that the deoree, being in personam 
agAinst W. would not enable the deoree-holdera 
to hold after her death, if the reversioners 
ohoose to sue and obtain a favourable finding 
on the question of legitimacy. 

Held, further that the intention of the 
Legislature in framing S. 21-A was merely to 
enable the oorreotion of decrees whioh on the 
face of the reoord infringe the provisions of the 
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Aot, e.g, , if a Court baa granted a decree for 
the possession of land against a Jat Sikh to a 
person who is desoribed in the plaint as a 
Banya of Lahore oity. 

Held also that the Chief Court has power to 
order a remand where suoh an order is neoes- 
sary. Feroz Din y. Munamat Basil, 52 P.R. 
1916=72 P.W.R. 1916=36 P.L R. 1917 = 32 
Ind. Cas. 446 (F.B.), 

RATTIGAN, 8HADI LAL and LESLIE 

Jones, jj. 

(17) S. 23. See No. 10, supra, 

Aot II of 1908 (Punjab Court of Wards). 

(1) Ss. 11, 12. See MAHOMEDAN LAW 
(WAKP), No. 2, 14 A.L.J, 654. 

(2) 8. 12. See No. 1, supra , 

Aot I of 1904 (Punjab Loans Limitation). 

(1) Seh. I, Ss. 3 and 7. See LIMITATION 
AOT (1908), No. 131, 148 P.W.R. 1916, 

(2) S. 7. See No. 1, supra. 

Aot II of 1908 (Punjab Pre-emption) - 

(1) 8s. 10, 19— Money deposited in Court by 
pre-emptor— Attachment and withdrawal by 
creditor of pre-emptor — Legality— Right of 
vendee to have loss made good by pre-emptor. 
Panna Lai v. Natha Singh, 27 P.R. 1915 = 29 
Ind. Cas. 354 = 27 P.L.R. 1916. See Final 
Part, 1916, Col. 249. 

(2) 8. 11, proviso — ' Recorded'— Meaning of 
the term. 

The word 'recorded’ in the proviso to S. 11 of 
the Pre eruption Aot meanB entered in the re- 
cord of rights, and nothing is clearer than that 
a person cannot bo properly Baid to be entered 
in the record of rights as the owner of land if 
only his name has been entered in the register 
of mutations by the patwari and a report has 
been put up in his favour in the appropriate 
oolumn of the register. Jagat Bam y. Mehr 
Din, 9 P.R. 1916 = 32 Ind. Gas. 528. 
RATTIGAN and SHAH DIN, JJ. 

Reference : — 17 P.R. 1916, D. 

(3) 8. 11, proviso— Question whether persons 
belong to the same tribe , how to be decided, 
where real lade impossible to ascertain— 
Darzi Mir and Darzi Mughal, whether 

« members of the same tribe — Rawalpindi 
District. 

Where the question is whether persons belong 
to the same tribe,, and the real faots are impossi- 
ble to ascertain, names used are the only data 
left and should be dealt with in a liberal spirit. 

Held that, in the absenoe of evidence to the 
oontrary, Darzi Mir and Darzi Mughal were 
sub-divisionB of a tribe of Darzis , tor the pur- 
poses of the proviso to 8. 11 of the Punjab Pre- 
emption Aot. Glrdar! Lai y. Attar, 87 P.R. 
1916 = 101 P.W.R. 1916=83 Ind. Cas. 967. 
JOHNSTONE, O.J. 

References :— (a) 112 P.R. 1908; 62 P.R. 
1909, R, 
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(4) S. 11, proviso— Pre-emption suit— Plain- 
tiffs proprietors at time of sale and at date of 
suit— Suit whether maintainable. See WILL, 
No. 7, 36 P.W.R. 1916. 

(5) 8. 12 —Landowner— Ownership of plot 
of land under building . 

It is not the intention of law to allow a party, 
simply because he owns a minute plot of laud 
under building to pose for pre-emption purposes 
as a landowner in the village within the mean- 
ing of S. 12 of the Aot. Sham Sundar y Har- 
bans Singh, 30 Ind. Cas. 517, 

JOHNSTONE and SHAH DIN, JJ. 

References:— 168 P.R, 1888; 96 P.R, 1898, 
F.i 77 P.R. 1896, N.F. 

(6) 8m 12 — Pre-emption — Pre-emptor co- 
sharer in shamilat land . Jawala Singh y. 
Ladha, 173 P.L.R. 1915= 114 P.W.R. 1916=31 
Ind. Cas. 272. See Final Part, 1915, Col. 260. 

(7) 8. 12 (c) • secondly '—Nature of right of 
pre-emption— Extension of time for payment by 
pre-emptor when may be granted— Pattis in ohak 
No. 224, Lyallpur District— Foundation of the 
ohak —Right of pzp-emption. Wary am Blngh 
v. Mahtab Singh, 21 P.R 1916 = 26 Ind. Cas. 
433 = 31 P.L.R. 1916. See Final Part, 1915, 
Col. 261. 

(8) S. 16— Right of vendee to compensation 
for litigation in connection with pre-empted 
property —Consideration of equitable cir- 
cumstances. 

8. 16 of the Aot does not expressly allow a 
Court to award to vendees more than the market 
value cr what they paid in good faith for the 
bargain ; or to mortgagees, who have foreclosed 
more than tho doubled Bum due on the footing 
of the mortgage or the market value. The sec- 
tion is not exhaustive and was not, intended to 
exolude equities. A party who asks for equity 
must show that he haB consistently done equity 
and has acted throughout fairly and honestly, 
Exoept under special circumstances, a vendee 
will not be entitled to get compensation for 
litigation in connection with pre-empted pro- 
perty. Sham Sundar y. Harbans Singh, 30 *■ 
Ind. Cas. 617. 

Johnstone and Shah Din. jj. 

(9) S' 1 6— Proceedings under 8. 3, Act XIII 
of 1900 (Punjab Alienation of Land)— Notice 
by Naib Tahsildar— Validity— Waiver of right 
of pre-emption. Karam Ghand v. Ghulam 
Hassan, 74 P.R. 1915=159 P.W.R. 1915=31 
Ind. Cas. 199. See Final Part, 1916. Col. 252, 

(10) S. 19. See No. 1, supra. 

(11) 8. 20— Issues specified by the section — 
Duty of Court to decide them guo motu. 

S. 20 of the Pre emption Aot has imposed 
upon the Court the duty of investigating and, 
deoiding the issues specified by that^seotion. 
The Court has to perform this duty suo motu 
and oannot in the disoharge of its funotionsJbe 
guided by the admissions .of the parties. The 
omission of the parties to adduce evidenoe 
necessary for the deoiBion of these issues doee 
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not relieve the Court from the obligation oreat- 
ed by law. Wlsanda Mai v. Ganesha Mai, 14 
P.R, 1916-33 Ind. Cab. 813. 

CHBVIS and BHADI LAL, JJ. 

Aot III of 1911 (Punjab Municipality). 

(1) S. 3 (13) (6)— Limited access of public 
to a private place— Presumption of dedica- 
tion of road to public* 

A limited access by the public to a private 
place doos not operato to convert it into a pub- 
lio street (a). 

In the oase of a private serai (in which there 
are no shops) occupied by tenants of the pro- 
prietors there can be no presumption of dedica- 
tion of a high-way to the publio, Municipal 
Committee, Karnal v. Nawanzada Muham- 
mad Umar Daraz All Khan, 109 P.R. 1916 = 
136P.L.R. 1916-145 P.W.R. 1916 = 35 Ind. 
Cas. 355. 

JOHNSTONE, OJ. and SCOTT-SMITH, J. 

Reference ; — (a) 6 B. 686 ; 30 B, 146, F • 

(3) S. 3 (13) (6 )— Vacant space— User by 
public — Presumption • of dedication — 
“ Street ,” “ Public street " defined . 

In this oase the predecessors of the plaintiffs, 
built a market of shops, There was an open 
spaoe lying between the shops which opened 
into thoroughfares at various points. The shops 
were leased out to grain dealers. The vaoant 
space or part of it had been ever since used by 
all members of the public who came in to buy 
and sell grain and by carts bringing in grain 
without interruption of any kind. It was 
accessible to the publio, and any member of 
the public who wished to buy or sell grain or to 
make any enquiries of the shopkeepers or to go 
there for any purpose whatsoever could go in. 
There was no evidence that anybody had ever 
been prevented or that any one wishing to 
enter was asked what his business was. 

Held, that (1) under the oiroumstanoes 
stated above there arose a presumption that the 
plaintiffs' predecessors intended the members 
of the publio to make use of the spaoe left 
vaoant or a part of it as a high-way (3) that 
the onus was on the plaintiffs to show that the 
user was only permissive or that the dedication 
was limited to a particular class of persons (a). 

Terms “ street 8 * * 11 and 11 publio street ” defined. 
Municipal Committee, Karnal v. Mohammad 
Ruiam All Khan, 1G8 P.R. 1916 = 146 P.W.R. 
1916 = 35 Ind. Cas. 458. 

JOHNSTONE, C.J. and SCOTT-SMITH, J. 

References : — (a) 63 P.R. 1898, and reference 
therein made to the diotum of Chamber, J., 5 
Taunt 19 ; 6U.L.R. 383 ; 30 B. 558 (567, 568); 
99 M. 537 ; 8 Ind. Cas. 176 ; 33 C. 1390 (1296), 
fi.\ 6 B. 686 ; 20 B. 146 ; 25 W.R. 233, D. 

(8) S. r 175— Remedy of persons dissatisfied 
with any act of Municipal Committee — 

~ Power of Committee to direct removal of 

verandah projecting on public street on 

payment of compensation. 
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Persons dissatisfied with any aot of a Munici- 
pal Committee have a right of appeal, but not 
to a Civil Court, whioh will interfere only when 
the aot oomplained o! is in excess of the powers 
of the Committee. 

S. 175 of the Pun jab Municipal Aot empowers 
the Committee to remove any enoroaohment or 
projection on payment of compensation. 

-When it is found that though the material of 
the e haubutra on whioh a verandah has been 
ereoted is the property of the plaintiff, the site 
is not bis property but part of a street and the 
property of theMunioipal Committee, and, that 
consequently the verandah overhangs the 
street, its demolition falls within the purview 
of S. 175 of the Aot. The Munioipal Com- 
mittee would be justified in requiring its 
demolition on payment of reasonable compen- 
sation. Municipal Committee, Ambala v. 
Madan Lai, 104 P.R. 1916-36 Ind. Cas. 599. 
BHADI LAD and Lb ROSSIGNOL, JJ. 

Reference : — 62 P.R. 1900, D. 

(4) 8s. 189 (3), 193, 195— Municipal Com- 
mittee-Application to erect building— Con- 
ditional sanction— Condition requiring open 
space ta be left— Question whether the 
Committee acted bona fide or otherwise — 
Question of fact —No second appeal — 
Nature of condition— Reasonableness. 

In a written sanction issued under B. 193, 
Punjab Munioipal Aot, by the Munioipal Com- 
mittee to the plaintiff, who wanted to build a 
two storied hoaso, a condition was attaohed to 
the effect that he must leave vaoant seven feet 
of his land towards the west. On the western 
side there was already an open spaoe about 
5 feet 4 inohes in width. Aocording to the 
condition, it was understood that the plaintiff 
should not build his wall within 2 feet of this 
open spaoe. The plaintiff built his houso in 
disregard of this condition and the Committee 
issued a notioe under B. 195, requiring the 
plaintiff to demolish the upper storey of the 
building. Plaintiff instituted the present suit 
and prayed for an injunction restraining the 
Munioipal Committee from interfering with the 
upper storey of the house whioh has been built. 
Both the lower Courts dismissed the suit hold- 
ing that the condition was not ultra vires and 
that the action of the Committee was not mala 
fide . 

Held , that the question whether the Com- 
mittee aoted in good faith or mala fide in im- 
posing the condition on whioh alone it granted 
a sanotion to build a two Btoried house is one 
of faot and the decision thereon could not be 
questioned in second appeal. 

Prima facie there is nothing illegal, wanton, 
oaprioious, or oppressive in a oondition, suohaa 
this, whioh is aimed at restraining the building 
of ereotions consisting of more than one Btorey 
on a narrow open spaoe. On the oontrary it 
would seem to be eminently reasonable and 
oonduoive to sanitation, free oiroulation of 
air and ventilation, within the meaning and for 
the purposes of S. 189 (8) (i) and (iii) of the 
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Punjab Muniolpal Act read with B* 198 thereof 
Abdul Bamad t. Muniolpal Gommlttee of 
Delhi. 75 P.R. 1916-140 P.L.R. 1916-161 
P.W.R. 1916-36 Ind. Cas. 877. 

RATTIGAN and SHAH DIN, JJ. 

(6) S. 193. Bee No. 4, supra. 

(6) S. 196. See No. 4, supra . 

Aot 1 of 1912 (Punjab Courts Amendment). * 

8. 70 - Leave to sue as pauper — Duty of 
Court~- Revision— Civil cases— Right to 
produce evidence— Effect of not considering 
evidence on record . 

Held , that, in petitions for leave to sue in 
forma pauperis , full inquiry ought to be made 
as to the oiroumstanees of the petitioner. 

Held, also, that, where statements of wit- 
nesses on the record have not been noticed by 
Gourt. it is a good ground for revision. 

Held , further, that, if a party has not been 
allowed to produce his evideooe, the oaso must 
be remanded for the purpose of reoording evi- 
dence. Mossammat Tara Devi v Waitl 
Ram, 25 P.L.R. 1916. 

Shah Din, j. 

Aot V of 1912 (Punjab Colonization). 

(1) 8s. 14, 16, 19— Passing of proprietary 
rights to tenants on the payment of the first 
instalment — Small balanoe no hindrance tc 
possession — Sale — Sanction of — Mutation — 
Sanction of Financial Commissioner— Vendor 
tenant of Government. See PUNJAB AOT III 
of 1893 (Government Tenants), No. 4, 2 
P.W.R. 1916 (Rev.). 

(2) S. 15. See No. 1, supra . 

(3) 8. 18— Deoree against tenant— OrcpB 
grown by heir of deceased tenant whether pro- 
perty of deceased and liable to attachment and 
sale. See CIV. PRO. CODE (1908), No. 123, 84 
P.W.R. 1916. 

(4) S. 19. See No. 1, supra . 

Aot 1 of 1918 (Punjab Pre-emption). 

(1) 8s. 2 (3), 22 (5) (a) — 8. 22 (5) (a) whether 
retrospective— Deposit by plaintiff in pre-emption - 
suit— Withdrawal before the new Act came into 
force— Effect— Dismissal of appeal by pre-emptor 
—8. 11, proviso , Act II of 1905 ( Punjab Pre- 
emption) — Applicability— 20 years continuous 
record of ownership , calculation of . Pr 1th ami 
Ghaud v. Safa Ohand, 76 P.R. 1916-157 P. 
W.R. 1915-31 Ind. Gas. 209. See Final Part, 
1915, Gol. 256. ‘ 

(2) 8s. 9 and 2^—8ale by an agriculturist to 
non- agriculturist— Sanction of Deputy Com- 
missioner— Sanction not properly given— 
Civil Court not entitled to go into the 
question— Sale (n contravention of Land 
Alienation Act— Invalid sanction— 8uit for 
pre-emption, dismissal of — Punjab Act XIII 
of 1900 (Alienation of Land), 8s . 8 (2), 6, 
21 (2)— Effect of 8. 9 of Pre-emption Act 
upon 8* 5, Alienation of Land Act . 


9,— Punjab Acta— (Continued), 

Aot 1 of 1918 (Punjab Pre-emption)— (Old.). 

S. 9 of the Pre-emption Aot repeals by impli- 
cation so muoh of 8. 5 of the Land Alienation 
Aot as oonfliots with itself. 

Where it is alleged that the Deputy Commis- 
sioner did not make proper inquiry as required 
by S. 3 (3) of the Land Alienation Aot. 

Held that a Civil Court oannot go into that 
question ; for S. 21 (2) of the same Aot debars 
all Civil Courts from taking oognizanoe of the 
manner in whioh the Deputy Commissioner 
exercised his powers under the Aot. 

If there is no valid sanotion the Bale in 
question iB opposed to the provisions of the 
Land Alienation Aot, and in this oase S. 24 of 
the Pre emption Aot requires tbAt the suit for 
pre-emption shall be dismissed. Oanga Ram 
v. Raj? Ram, 124 P.R. 1916. 

Johnstone, c.j., and chevib, j. 

(3; 8. 22, Cls. (1) and {!)— Security put in 
after date fixed by Court— Acceptance of 
security by Court — Extension of time by 
implication— Rejection of plaint. 

The more faot that a Gourt receives, attests 
and places on the reoord a seounty-bond filed 
after the date fixecTby the Gourt for putting it 
in, does not by implication extend the time 
within whioh the soourity was to be furnished, 
and in suoh a oase the plaint should be rejected 
under S. 22 (4) of the Punjab Pre emption Aot. 
Mahmmad Hayat v. Raghbar Dial, 67 P.W. 
R. 1916 = 33 Ind. Cas. 487. 

Shah Din and Chevis, jj. 

(4) 8. 22. See No. 1, supra. 

(5) 8. 24. See No. 2, supra. 

Aot III of 1914 (Punjab Courts). 

(1) See APPEAL— SECOND APPEAL, No. 6, 
116 P.W.R. 1916. 

(2) District Judge appointed under, having 
no jurisdiction to hear appeal — Power of Chief 
Court to transfer appeal to its own file. See 
Customs (Punjab— Inherit anoe and 
Succession), No. 6, 26 P.W.R. 1916. 

(3) Law of appeal— Effect of ohAnge brought 
by the. See LIMITATION ACT (1908), No. 26. 
18 P.W.R. 1916. 

(4) 8. 4 (3)— Question as*to validity or exist- 
ence of custom — No certificate— Second 
appeal. 

This was a suit for declaration that a gift of 
anoestral land should not affeot the right of the 
plaintiffs who were collaterals of K, the List 
male holder. The gift wbb effected by G, the 
widow of K, in favour of the donee who was 
alleged to have been adopted by K. On K's 
death, however, mutation was mrfde in favour 
of bis widow and not in favour of the appointed 
heir. 

The defenoe was simply that the dfinee was 
the appointed heir, and that, in the oiroum- 
stanoes, the widow was entitled to rectify the 
erroneous mutation made at her husband's 
death, by making the gift. 
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9.— Punjab Acta— (Continued). 

Act III of 1911 (Punjab Court!)— (Continued). 

Both the Oourts below found that the donee 
was not appointed bis heir by K f but the 
Divisional Judge found that the gift was 
justified by the faot that the donee had rendered 
servioes to the widow, and dismissed the suit. 
In seoond appeal plaintiffs oontended that the 
Divisional Judge decided the oase on a point 
entirely outBide the pleadings. 

Held that the question raised in the seoond 
appeal was not the validity or existence of a 
custom, but whether the validity or existence of 
a custom was a question properly before the 
lower appellate Court, and that, therefore, the 
seoond appeal was maintainable without a certi- 
ficate. Nur All v. Bahawal, 34 P.R. 1916 = 
64P.W.R. 1916 = 31 Ind. Cas. 386. 

CHEVIS and LE ROSSIGNOL, JJ*, 

Reference \— 19 P.R. 1915, F. 

(6) 8. 10 —Civ. Pro . Code ( Act V of 1908), 
8. 98, Rules and Orders of the Chief Court , 
Vol V, R. 10— Difference between those 
two sections— Judges of Division Bench 
differing on a question of Law— Course to 
be adopted— Reference to Full Bench illegal 
— Reference to one or more of the Judges 
other than composing the Bench— Change 
between S . 675 of the old Civ. Pro . Code 
and 8. 98 of the new Civ. Pro. Code . 

Held, that :— 

(1) The provisions of S. 98 of the Civ. Pro. 
Code, 1908, and not those of 8. 10 of the 
Punjab Courts Act III of 1914, are to be follow- 
ed when an appeal is heard by a Bench of two 
Judges and they differ in opinion on a point of 
Law only, beoause, 8. 10 of the said Act comes 
into operation only when any given contingency 
is not provided for by any other enactment in 
foroe. 

(9) 8. 10 (9) (a) of the said Punjab Courts 
Aot deals with cases in which the Bench in 
whioh there is no majority is a Full Bench or 
Benoh exercising Original Civil Jurisdiction. 
8 . 10 (9) lb) of ihe same Aot provides for a oase 
in whioh the Appellate Judges are agreed that 
the decree of the Court below oannot stand, but 
are in disagreement aB to the decree whioh 
should be substituted and this disagreement 
need not be based on a point of Law. 

(3) Where the Judges differ in their opinion 
the main difference between these two sections 
is that: — 

(a) Under B. 98, Civ. Pro. Code— reference 
is optional and the deoree may be confirmed. 

• (b) Under 8. 10— reference is oompulsory. 

(c) Under 8. 98— reference is to be made 
to one or more of the Judges excluding the 
referring Judges. 

(d) Under B. 10— reference oan be made to 
the Judges including the referring JudgeB. 

(s) Under 8 . 98— only the point of Law oan 
be referred. 

( f) Under 8* 10— the whole oase may be 
mf erred. 

Per Rattigan, J.. U3th April 1916).— (Hearing 
the oase under B. 98 (9) proviso, Civ. Pro. Code). 
The Judge ot Judges to whom referenoe Is 


9.— Punjab Acta— (Continued). 

Aot III of 1914 (Punjab Courts)— (Continued). 

made under 8. 98, Civ. Pro. Code, oan have no 
jurisdiction to consider and determine anything 
but question of Law referred to, as the present 
Code b as made a radical alteration. 8. 595 of 
the old Code (Aot XIV of 1889) provided that in 
event of a difference of opinion, the appeal 
should be referred to one or more of the other 
Judges whereas the proviso to 8. 98 (9) of the 
uew Code restricts the referenoe to the point of 
Law only. Gokal Ghand v. Hukam Ohand, 
109P.W.R. 1916-164 P.L.R. 1916-84 Ind. 
Cas. 714. 

rattigan, shah Din and Le rossig- 

NOL, JJ. 

(6) 8. 4 1 — Question whether a building should 
or should not be held to be a shop within the 
meaning of 8. 13, Punjab Pre-emption Act — 
Question of law— Second appeal— Property used 
for more than one purpose — Ratio deoidendi. 
Bhamba Ram y. Allah Bakhsh, 69 P.R. 1916 
-156 P.W.R. 1915 = 31 Ind. Gas. 191. See 
Final Part, 1915, Col. 956. 

(7) 8. 41. See APPEAL (SECOND APPEAL), 
No. 1, 28 P.W.R. 1916. 

(8) 8. 41. See Guardians and Wards 
ACT. No. 15. 94 P.W.R. 1916. 

(9) 8. 41— Finding that money was borrowed 
for family purposes— Interference in second 
appeal. See HINDU Law (DEBTS), No. 9. 39 
P.W.R. 1916. 

(10) 8. 41— Appeal filed out of time— Finding 
as to sufficient cause— Finding of fact— Second 
appeal. Bee LIMITATION ACT (1908), No. 8, 
43 P.W.R. 1916. 

(11) 8. 41 (1)— Question involving construc- 
tion of document — Decision thereon— When 
open to seoond appeal- See APPEAL (SECOND 
APPEAL), No. 6, 68 P.R. 1916. 

(19) 8. 41, cl. (c)— Error in weighing evidence 
— No ground for second appeal. 

A mere alleged error in weighing evidence is 
no ground for second appeal. RamJI Dai v. 
MuBiaramat Thakar Devi, 79 P.R. 1916=138 
P.L.R. 1916-119 P.W.R. 1916-35 Ind. Cas. 
366. 

JOHNSTONE, O.J. and RATTIGAN, J. 

(13) 8. 41 (1), (3)— Scope— Second appeal— 
Absence of certificate — Jurisdiction to inter- 
fere on point of custom. 

8. 41 (1) and (3), Punjab Courts Aot, means 
that, (though the Chief Court has no jurisdiction, 
in the absenoe of a certificate, to decide the 
existence or validity of a oustom, it is not 
debarred from remitting a oase for decision of 
a point of oustom which has been overlooked or 
deliberately neglected by the lower appellate 
Court. Sohna Mai y. Nanak Ohand, 99 P.R. 
1916-84 Ind. Oaa. 904. 

SHADI LAL and LB ROSSIGNOL. JJ. 

(14) S. 41 (3)— Paint of custom— Second 
appeal— Certificate when to be granted— 
Certificate when not to be acted upon . 
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9.— Punjab Acta— (Concluded ). 

lot III of 1914 (Punjab Courts)— (Concluded). 

S. 41 (8) of the Punjab Courts Aot lays down, 
as a condition preoedeni to the granting of a 
certificate, that the Judge of the lower appel- 
late Court must oertify that the evidenoe 
regarding oustom is so conflicting or unoertain 
that there is suoh substantial doubt regarding 
its ezistenoe as to justify a second appeal. 

The Chief Court will deoline to aot upon a 
certificate which oould not have been granted 
under S. 41 (8) of the Aot. Banl Singh v. 
Surat Singh, 82 P.R. 1916-129 P.W.R, 1916 
=■38 P.L.R. 1917-85 lnd. Cas. 884. 

SHADI LAEi and LESLIE JONES, JJ. 

(15) S. 41 (8) — Question whether parties 
follow Mahomedan Law or oustom— One of 
faot — Seoond appeal — Maintainability. See 
appeal (Second appeal), No. 2, 106 P.w. 

R. 1916. 

(16) S. 44. See ACT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No. 60, 21 P.W.R. 1916. 

Aotlonable Claim. 

(1) Transfer of Property Aot (IV of 1882), 

S. 130— Gift of, whether governed by S. 129. 
See ACT XV OF 1882 (PRESIDENCY SMALL 
CAUSE COURTS), No. 1, 4 L.W. 339. 

(2) What does not amount to purchase of an. 
See CONTRACT ACT, No. 18, 19 0.0- 60. 

(8) Transfer of — Notice. See TRANSFER 
OF PROPERTY act, No. 163. 8 Bur. L.T. 266. 

Act of State. 

Act of Slate — Cession of territory — Bights 
enjoyed under former Sovereign if subsist — Con- 
tract with new Sovereign— Implied acceptance 
of contract with old Sovereign— Lease for a term 
—No express provision for re-entry or renewal 
at end of term -Claim by lessee that lease 
renewable — Onus— Act VI of 1862 and Act VI 
of 1888 ( Bombay Council ), effect c/, on Kasbati 
leases— “ Bight of occupancy ” meaning of. 
The Secretary of State v. Bal Rajbal, 19 
G.W.N. 1087 =» (1915) M-W.N. 663 = 13 A.L.J. 
963 = 29 M.L.J. 242 = 18 M.L.T. 179 = 2 L.W. 
731 = 17 Bom. L.R. 730 = 39 B. 625 = 30 lnd. 
Gas. 303 = 23 O.L.J. 1 (P.C.). See Pinal Part, 
1915, Col. 10. 

Additional Evidence. 

(1) See CIV. PRO. CODE (1908), No. 660, 35 
lnd. Cas. 239. 

(2) Appeal — , produced after arguments 
heard— Admission of suoh evidenoe by the 
appellate Court, if proper-Reasons not recorded 
for admission of. the evidenoe, effect of. See 
CIV. pro. Code (1908), No. 666, 24 O.L.J 457. 

(8) In appeal— Admissibility of. See OlV. 
PRO. CODE (1908), No. 665, 1 Pat. L. J. 435. 

Adhlar. 

'oAdhiar, status of— If tenant or labourer— 
Specific Belief Act , 8 . 9 —Possession as Adhiar, 
if protected under 8, 9— Civ. Pro. Code (1908), 
8 . 115. Deb Hath Dai Bairagl v. Ram Sun- 
der Barman, 19 C.W.N. 1205-81 lnd. Cas. 
579. Bee Final Part, 1915, Col. 257. 


Adjournment. 

(1) Question of granting time— Discretion of 
Court-* Duty of party applying for time— 
Delay in filing process fee— Effect. 

The question of granting time is one always 
of discretion and that discretion oannot be pro- 
perly ezeroised until the general oonduot of the 
party applying for time has been sorutinised 
throughout the oase. 

When a date is fized for a oase, it is the busi- 
ness of a litigant to see that the processes for 
the attendance of witnesses are placed in the 
hands of the Court wiibin reasonable time for 
the scouring of their attendance upon the date 
fized. If he ohooses to file a process fee only 
two days before the date fized for hearing, any 
order passed by the Court for the issue of those 
processes must be understood to have been 
issued at the risk of the party in fault, and it 
is not tdc the Court to grant an adjournment 
when the oase comes on for hearing. Jaga- 
bandhu Ohowdhry v. Gorey Lai Ghowdhry, 
1 Pat. L.J. 173. 

SHARFUDD1N and ROE, JJ. 

(2) Opportunity to produce further evidenoe 
whether to be given after close of case. Bee 
CIV. Pro. Code (1908), No. 396. 91 P.L.R. 
1916. 

(3) Granted on payment of costs— Effect of 
not paying costs. See CUSTOMS (PUNJAB— 
ALIENATION), No. 10, 90 P.W.R. 1916. 

(4) Application to set aside ex parte decree— 
Commencement of period of limitation. Bee 
Ex PARTE DEGREE, No. 4, 111 P.L.R. 1916. 

(5) Application for — When saves limitation — 
Step-in-aid of execution. Sec LIMITATION AOT 
(1908), No. 289, 33 lnd. Cas. 79. 

(6) Bee PRACTICE AND PROCEDURE, No. 8, 

35 lnd. Cas. 464. 

Adjudication. 

(1) Date of presentation of insolvency petition 
to an incompetent Court, if oan be treated as 
date of adjudication— Date of presentation to 
proper Court, whether date of. See AOT III 
OF 1907 (PROVINCIAL INSOLVENCY), No. 21, 

36 lnd. Cas. 828 = 6 L.W. 123. 

(2) Insolvency— Absence of available assets 
no ground either for refusing or annulling— 
Appeal. Bee AOT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 51, 171 P.W.R. 1916. 

(3) Petition by debtor for inequitable and 
collateral purposes— Court's power to refuse. 
Bee AOT III OF 1907 (PROVINCIAL INSOL- 
VENCY), No. 12, 10 B.L.R. 28. 

Administration Bond. 

Bee CONTRACT AOT, No. 119, 86 lnd. Cas. 

1000. 

Administration of Lav. 

Duty of Courts in administering law. Bee 
Inam Estate, No. l, 12 N.L.R. 150. 

Administration (Probate) Aot. 

Sea ACT V OF 1881. 



903 THE CURRENT INDEX, 1916. 


m 


Administration Bolt. 

(1) Form of decree— Execution— Civ, Pro. 
Code, 8ch . I. App . D . No. 17. 

The ooireot form to be used for a deoree in an 
administration suit and suoh other suits is that 
indioated by No. 17, App. D of the First 
Schedule of the Giv. Pro. Code. 

The oorreot method of execution in suoh oases 
indicated. Po Vln v. Ma Tin, 8 L.B.R. 338- 
36 Ind. Gas. 386. 

FOX, O.J. and HARTNOLL, J. 

(9) Suit by ono exeoutor against another to 
take aooount — Jurisdiction— Procedure if ques- 
tions relating to oharitable bequests should 
arise. See OlV. PRO. CODE (1908), No. 164, 
18 Bom. L.R. 336. 

(3) Court Fees Aot, S. 7 (iv) (/), nature of— 
Valuation for jurisdiction. See C0UR7-FEES, 
No. 9, 94 O.L.J. 448. 

Administrative Proeeedlng. 

(1) Position of Distriot Judge in proceedings 
under the Lunaoy Act, partly judioial and 
partly administrative— Inquiry under the'Aot, 
nature of. See AOT IV OF 1919 (LUNACY), 
No. 4, 19 O.O. 363. 

Administrator. 

(1) Administrator's powers of alienation— 
Effect of alienation by administrators and some 
of the heirs. See Act V OF 1881 (PROBATE 
and Administration), No. 8, 9 Bur. L.T. 
936. 

(9) His powers to bind the estate— Nature 
and extent thereof. See ACT V of 1881 (PRO- 
BATE AND ADMINISTRATION), No. 17, 34 
Ind. OaB. 198. 

(3) Administrator pendente life— Position of— 
Suit by— Limitation. See BTRAITS SETTLE- 
MENTS Limitation Ordinance, No. l, 20 
O.W.N. 833. 

Admiralty Jurisdiction. 

Admiralty jurisdiction — Collision case — 
Decision of trial Judge, weight to be attach- 
ed to— Trial with aid of Nautical Assessors. 

In oollision oases, no rule is better established 
than this, that, when questions of faot alone 
arise, a Oourt of appeal should be most ohary 
of interfering with the deoision of a trial Judge 
who has seen the witnesses and had the oppor- 
tunity of forming his estimate of them by their 
demeanour. Only in exceptional oases and for 
special reasons should a Court whioh has not 
had this advantage reverse the judgment of the 
trial Judge on questions of faot. The Rivers 
Steam Navigation Co., Ld. v. The Hathor 
Steamship Co., Ld., 90 G.W.N. 1099 -(1916) 
M.W.N. 446-91 M.L.J. 169-4 L.W. 176-86 
Ind. Oas. 193 (P.O.). 

Lord Shaw, lord bumner, lord 
Pabmoob, Sir John edge and 
Mr. Amber All 

Admissibility of Docqjnent. 

See APPEAL— (SECOND APPEAL), No. 9, 84 
Ind. Oat. V! . 


Admission, 

(1) Statement as to an admission in judgment 
of Court of First Instance— Absence of 
affidavit denying the same bp vakil who 
appeared in Court below— Statement not to 
be lightly treated bp appellate Court . 

A statement in a judgment as to an admis- 
sion made before the Court of First Instanoe 
should not be doubted lightly by the appellate 
Oourt eBpeoially in the abseuoe of an affidavit 
by the vakil who appeared in the Court of First 
Instanoe. Nellavadlvu Ammal v. Subra- 
manya Filial, 81 M.L.J. 969. 

OLDFIELD and SADABIVA AlYAR, JJ. 

(9) Judgment, not inter partes, admissibility 
of— Judgment) if can prove admission of a party 
— Admission , how to be proved . Debendra 
Nath Haidar v. Blreshwar Haidar, 99 C.L.J, 
970-90 C.W.N, 648-30 Ind. Cas. 821. Bee 
Final Part, 1916, Col. 261. 

(3) Admission by attorney if binds olient. 
See AOT III OF 1909 (PRESIDENCY TOWNS 
INSOLVENCY), No. 6, 90 O.W.N. 996. 

(4) Settlement Court's deoree based on — 
Judioial deoision. See OUDH ACT XXII OF 
1886 (RENT), No. 99, 34 Ind. Oas. 766. 

(6) Admissions when oonoluBive. Bee AWARD, 
No. 10, 9 S.L.R 183. 

(6) In pleadings— Neoessity for investigation. 
Bee Civ. PRO- CODE (1908), No. 694, 30 Ind. 
Cas. 904. 

(7) Title to land if passes by admission. See 
Contract, No. 2, 93 C.L.J. 96. 

(8) Admission of one defendant when evidenoe 
against others. See EVIDENOE ACT, No. 9, 
90 C.W.N. 1217. 

(9) Admission of a person in his own favour 
—Effect. See GUARDIANS AND WARDS ACT,- 
No. 19, 94 P.W.R. 1916. 

(9-a) By minor— Effeot. See MINOR, No. 9, 
39 Ind. Cas, 368. 

(10) Registrar— Re-signing of blank sheets 
only— Effeot. See MORTGAGE (GENERAL), 
No. 49, 86 Ind. Cas. 66. 

Adna Maliks. 

See WASTE LANDS, No. 1, 36 Ind. Oas. 684 
-9 P.R. 1917. 

Adoption. 

(1) Chinese Buddhist Law — Inheritance- 
Family house. See BUDDHIST LAW (IN- 
HERITANCE), No. 6, 8 L.B.R. 404. 

(9) See Customs (Punjab— Succession), 
No. 1, 116 P.L.R. 1916. 

(3) See PROBATE PROCEEDINGS, No. 1, 36 
Ind, Oas. 416. 

Adoltery. 

(1) Wife’s— Deoree nisi not granted on aooount 
of proved adultery of husband— Delay. Bee 
AOT IV OF 1869 (DIVORCE), No. 6, 18 Bom. L. 
R. 818. 

(9) Evidenoe of. See Buddhist Law 
(Divorce), No. 1, 9 Bur. L.T. 74. 
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Advancement. 

(1) English prinoiple of, not applioable to 
India. See BENAMI TRANSACTIONS, No. 4, 

9 Bur. L.-T. 86. 

(2) Meher— Conveyance of property in satis- 
faction of meher— Consideration not neoessary. 
Bee CONSIDERATION. No. 1, 18 Bom. L.R. 810. 

Advancement, presumption of. 

Advancement, presumption of, if can be 
raised in India . 

The presumption of advancement prevailing 
in England when a person purohases property 
in the name of another in whom he is interest- 
ed. does not arise in India. Here the question 
in suoh a oase is if the purchase was for the 
benefit of the person in whose name the 
purchase was made ; one test being the souroe 
of the purohaBe money (a). Rahlman Beebi v. 
Khathoon Bee, 4 L.W. 193-36 Ind. Cas. 669. 
AYDING and NAPIER, JJ. 

References : —(a) 13 M.I.A. 332 at 347 ; 26 
I.A. 16-26 C. 473, 

Adverse Possession. 

(1) Adverse possession— Transfer of registry— 
Payment of rent . 

Where in 1895 two widowB who had an 
absolute interest in the property, gave away 
property to the daughter of one of them aB 
stridhanam, effeoted transfer of registry in the 
Collector's Office and the donee executed in 1901 
a power of attorney in favour of her husband 
authorising him to collect rents, and in 1901 
the widows made a will in whiah the possession 
of the donee was acknowledged. Held that the 
donee, even if the gift was not proved, held 
adverse possession of the property againBt the 
widows, even though the rents collected were 
paid indiscriminately into the hands of these 
ladies. Jeevarathnammal v. Varada Filial, 
(1916) M.W.N. 26 =a 32 Ind. OaB. 111. 

COUTTS-TROTTBR and SRINIVASA IYEN- 
GAR, JJ. 

(2) Purchaser of part of mortgaged property, 
competency of, to raise a plea of adverse 
possession— Limitation. 

The defendant purohased part of a mortgaged 
property from the mortgagor during the pen- 
dency of the suit filed by the mortgagee to 
enforce his mortgage. The mortgage was a 
simple one. Subsequently, the mortgagee got 
a deoree for sale and in execution of it himself 
purohased the property and instituted the pre- 
sent suit for possession againBt the defendant. 

Held, that the defendant was a representative 
of the mortgagor and aB suoh was not competent 
to Bet up adverse possession against the plaintiff. 

Held further, that the suit being brought 
within 12 years of the purohase was within 
time. Maheeh Bakheh Singh v. Manohav 
Lai, 18 O.C. 869-33 Ind. Oas. 667. 

Pandit kanhaiya Lad, a.j.o. 

. (8) Vacant site — Possession follows title— 
Burden of proof— Limitation Act (1908), 
Art. 142. 

Held, that in the oaee of a vacant site posses- 
alon follows title and it is tor the party 


Adverse Possession— (Continued). 

alleging to have aoquired title to prove that he 
aoquired ownership thereof by adverse possee- 
sion. 

Held , also that Art. 142 of the Indian Limita- 
tion Aot has no application to the faots of the 
oase. Chain Sukh v. Gopl Bam, 116 P.W.B. 
1916-184 P.L.R. 1916-35 Ind. Cas. 120. 

Shadi Lad, j. 

(4) Adverse possession, acts necessary to con- 
stitute— Adverse possession against putnidar 
previous to purchase by Zamindar of 
putnidar's interest , effect of, on purchaser . 

The plaintiffs sued for declaration of their 
title to and khas possession of a certain tank 
which the plaintiffs olaimed they held under a 
lease granted to them in 1883 by some persons 
who were in possession as putnidars under the 
first defendant, whose oase on the other hand 
was that the tank was included in a different 
putni held under him by different putnidars 
and that in 1899 he purchased the putni right 
of the latter and was consequently entitled to 
take possession of the tank. It was found 
that the tank in question was not included in 
the putni of the plaintiff's lessors but in the 
other pufni as alleged by the defendant, but 
since the date of their lease the plaintiffs had 
been in occupation of the tank on the basis of 
their lease and had in assertion of their right 
let it out to sub-tenants from time to time, 
mortgaged it and re-exoavated it : 

Held— That tho aots exeroised by the plaint- 
iffs in respect of the disputed tank constituted 
adverse possession and were sufficient to 
extinguish the title of the defendant’s vendors 
on the date of the purohase by the defendant 
who consequently did not by his purohase 
acquire any title to the tank in dispute and 
oould not successfully resist the olaim of the 
plaintiffs for declaration of title and reoovery 
of possession. BIjay Ghand Mahatap Bahadur 
v. Iiwar Chandra Das, 36 Ind. Oas. 60-21 
O.W.N. 199. 

Sanderson, c.j., and Mookerjee, j. 

(5) Adverse possession — Derelict land — 
Abandonment, necessity of— Presumption in 
favour of title— Submersion of land tem- 
porarily by floods— Trespasser, position of. 

Held, that a presumption of ownership would 
exist in favour of the holder of a gerfeot title 
during the period that the land remained 
dereliot. But no suoh presumption ean be made 
for the benefit of a holder of an imperfeot title, 
Thus a trespasser whose title has not beoome 
perfected by adverse possession oannot fcaok on 
to his period of possession the period during 
whioh the land hae remained dereliot. 

Held further, that the requisite faotor for the 
application of this prinoiple m the faotor of 
abandonment and the question to be aBked is, 
did the land remain or did it not remain 
dereliot* Suoh a prinoiple oannot he applied to 
a oaBe in whioh there has been no actual 
submersion of the land in the proper sense of 
the term and no abandonment but m whioh 
it hae only been flooded in parts by temporary' 
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Advene Possession— (Continued). 

floods whioh interfered for short periods with the 
use to whioh it oould be put (a). J.B. Heaney 
v. Sardar Harm Singh, 19 O.O. 374. 

Stuart and kanhaiya lad, a.j.os. 

References :— {a) 29 C. 518 (P.G.) and 18 
0.0. 43, Expl. and Dist% 

(6) Possession obtained by one member on 6e- 
half of whole family— Nature of possession 
of that member as against others. 

Where one member of a joint family obtain- 
ed possession of a property on behalf of the 
whole family his possession enured for their 
benefit and he oould not make it adverse to 
them. Therefore no question of limitation 
oould arise between that member and the others 
in the family. Hidayat All Khan Sahib v. 
Khadar Khan Saheb. 30 ind- Cas. 586. v 
Wallis, c.j. and Srinivasa aiyangar, 
j. 

References 1912 A.C. 230 = 81 L.J. P.C. 
151 = 105 L.T, 836, F. 

(7) Character of possession and nature o/ 
right acquired thereby— Encroachment by 
neighbouring owner. 

Where a persou in possession of land en- 
oroaohes upon adjoining land and romains in 
adverso possession thereof, he acquires rights in 
the encroached land of the same nature as he 
had in the land whioh he was already in posses- 
sion of. The cbaraoter of the adverse possession 
must bo held to bo the same as that in respeot 
of the land already in the person’s enjoyment. 
Thakur Sheo Narain Singh v. Blial Singh, 
34 Ind. Cas. 416. 

Lindsay, j.c. 

(8) Possession by co-owner— Presumption as 
to continuance of possession lawful in its 
inception. 

The rule that the possession of a co-owner is 
to be presumed to be on behalf of all, is based 
on the principle that possession is in itself 
rightful and does not imply hostility as would 
bn the possession of a mere stranger, The law 
will never oonstrue a possession tortuous unless 
from neoessity. The law will consider every 
possession lawful, the commencement and 
oontinuanoe of whioh is not proved to be wrong- 
ful, and this is based upon the principle that 
every man shall be presumed to aot in obedienoe 
to his duty until the contrary appears (a). 

The rule that the possession of a oo-owner is 
to be presumed to be for the benefit of all oo- 
owne.s until his possession is proved to be of 
snob a oharaoter as to amount to a ouster or 
something equivalent to ouster of the other 
oo-owners should apply with greater reason to 
the oase of Muhammadan co-ownerB, some of 
whom are females. Ram Parson Upadhla v. 
Sheikh Kalab Husain, 86 Ind. Cas. 100. 
RAFIQtTB, J. 

References :—(a) (1912) A.C. 230=81 L.J.P. 
<3. 151- 105 L.T. 886; 26 Ind. Gas. 922-37 
A. 903-13 AiL.Jp 204, F. 


Advene Possession— [Continued). 

(8-a) Acquisition of subordinate right with 
Taluqdar— Right in nature of franchise— * 
Effect of such right on position of Taluqdar . 

Suit for possession of oertain plots of land in 
a bazaar situated within a Taluka. Plaintiffs 
alleged that the bazaar had been established for 
many years ago by their ancestors, that ever 
since the members of their family had been 
carrying on a bazaar upon this area and that 
they had built shops and had received various 
bacaar dues and levied other imposts upon 
persons who oarried on business in the bazaar. 
It was further alleged that several small plots 
iuoluded in the bazaar area, whioh were used as 
sitting plaoos for people who came to sell th6ir 
wares had been seized upon by some of taluq- 
dar’s tenants, who made ereotions on them. As 
the tenants pleaded the title of the taluqdar, 
the latter also was made a party and he was the 
real contesting defendant in the oase. The 
taluqdar rested his defence chiefly upon the 
fact that he was the owner of the village in 
whioh the bazaar was situated and that he 
being the proprietor of the plots in question 
had the right to let them out to his own 
tenants. It was found that the plaintiffs and 
their co-sharers had established a subordinate 
right with regard to the plaint bazaar. Held , 
that the right of carrying on tbe bazaar and of 
levying dues upon the persons who used it was 
in the nature of a franchise and had been ac- 
quired as against the taluqdar by a long course 
of adverse possession. The right to carry on 
the bazaar had beoome a valuable property and 
the taluqdar could not be permitted to interfere 
with the exercise of this right. Raja Shambhu 
Dayal v. Chandra Shekhar, 36 Ind. Cas. 726* 
Lindsay, j.o. 

(8-6) Possession of co-oioners living jointly— 
No ouster or repudiation of title— Entry in 
Revenue papers in name of one co-owner. 

In the oaBe of joint co-owners like a son and 
his mother or a brother and sister, living jointly, 
and maintaining themselves outot tbe common 
fund derived from the joint property, tbe 
possession of one oAnnot beoome adverse to 
tbe other, unless there is an express ouster or 
a repudiation of the title of one by the other 
within the knowledge of the former (a). 

Plaintiff sued for possession of a share of 
oertain property. His allegation waB that the 
said property belonged to a Mahomedan of the 
Bhia sect and that he olaimed to a share there- 
in as the heir of one of the daughters of the 
deceased and a transferee from his widow. The 
defenoe was that the surviving son of the 
deoeased had been in possession of the entire 
property to tbe exolusion of the widow and the 
daughters. It was found that the surviving 
son and tbe widow and daughters were all 
living together and an allowance was being 
paid by the said son to his mother in addition 
to a provision for her maintenance. Held that, 
in tbe abeenoe of evidence to show the date on 
whioh the surviving son, if ever, asserted a title 
adverse to his mother and sisters the olaim of 
the plaintiff as a suooessor-in-interest of th* 
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Advene Possession— (Continued)' 

widow and daughter oould not be held to be 
barred by time. Byed Asghar Huialn v. Byed 
Akbar Husain, 36 Ind. Oaa. 743. 

Kanhaiya Lal, a.j.o. 

References :— (a) 28 Ind. Gas. 22 = 21 O.L.J • 
199; 26 Ind. Oae. 922-13 A.L.J. 204-37 A* 
203, R. 

(9) Admission — Encroachment by tenant — 
Effect of— Enhancement in respect of encroached 
land , claim for , if maintainable , Kadlr Box 
v. Maharaja Blrendra Klshove Manlkya 
Bahadur, 22 C.LJ. 119-30 Ind. Cas. 914. 
See Final Part, 1915. Ool. 264. 

(10) Termination of lease in 1865 —Tenants 
continuing in possession and paying no rent— 
Unsuccessful attempt by tenants in 1881 to get 
the entries in Revenue Records amended in their 
favour— Effect. Dallp Singh v. Rannla, 26 
P.E. 1916-29 Ind. Cas. 348-20 P.L.R. 1916. 
See Final Part, 1915, Col. 264. 

(11) Tenant in possession— Additions made 
without permission of landlord— Agreement to 
retain rent in part-payment of amount spent — 
Abatement of appeal— Representative of the 
deceased respondent not added within six months 
Sufficient cause — Pardanasbin lady. Mussa- 
mut Nawab Begamv. Muhammad Mlrajuddin, 
127 P.W.R. 1915 = 30 Ind. Can. 28-47 P.L.R. 
1916. See Final Part, 1915, Col. 265. 

(12) Disciple and Guru — Clear evidence — 
Palharakudi Mutt— History and Succession- 
Acquisition of joint management by a community 
— Dedication to an idol — Adverse possession of 
office of Dharmakartha. Arunaohellam Chetty 
v. VenkatachelapathI, (1916) M.W.N. 650- 
33 Ind. Cas. 216. See Final Part, 1915, 
Ool. 267. 

(13) Presumption — Rent-free grant — Long 
possession — No claim for rent — No rent paid— 
Plaintiff , if can put forward inconsistent case— 
Rent, assessment of— Adverse claim in settle- 
ment proceedings — Limitation . Kail Mohan 
Tripura v. Maharaja Blrendra Kliore Manl- 
kya Bahadur, 22 O.L.J. 809-31 Ind. Cas. 
891. See Final Part, 1915, Ool. 268. 

(14) Landlord and tenant— Settlement Kha- 
tian, entry in— Possession before entry . Maha- 
raja Blrendra Kliore Manlkya Bahadur v. 
Nabln Ohandra Ohakravarty, 22 O.L.J. 306, 
—82 Ind. Oaa. 861. See Final Part, 1915, 
Col. 268. 

(15) Rent-free title— Denial by landlord's 
agent— Settlement proceeding. Maharaja Biren- 
dra Kliore Manlkya Bahadur v. Ram Kumar 
Ohakravartl, 22. O.L.J. 308-32 Ind. Oas. 856. 
See Final Part, 1915, Ool, 268. 

(16) Vaoant site— Neighbour tethering oattle 
— Possession whether adverse. See ABANDON- 
MENT, No. 2, 108 P.W.R. 1916. 

(17) See OUDH ACT XXII OF 1886 (OUDH 
Runt), No. 86, 14 A.L.J. 3 (Rev.). 

(18) Right aoquired by— Admissibility of un- 
registered deed to prove nature of the right. 
See U.P. ACT II OF 1901 (AGRA TBNANOY), 
No. 18, 88 Ind. Oaa. 524. 

M 


Advene Possession— (Continued), 

(18 -a) Pleadings— Title by, not set up in 
plaint— General prayer. See BEN ami TRANS- 
ACTION, No. B-a, 32 Ind. Gas. 865. 

(19) Joint undivided ancestral property— 
Burden of proof. See BUDDHIST LAW- 
JOINT FAMILY, No. 1, 9 Bar. L.T. 84. 

(20) Parties working lands in turnB by 
mutual agreement — No adverse possession. See 
Buddhist Law (Partition), No. l, 9 Bur. 

L. T. 53. 

(20-a) See BURDEN OF PROOF, No. 6-6, 32 
Ind. Cas. 370. 

(20-6) Suit by talukdar— Plea of under-pro- 
prietary right— Decision of Revenue Court. 
See BURDEN OF PROOF, No. 6 c. 32 Ind. Cas. 
376. 

(21) Co-owner’s possession when adverse. Bee 
CO-OWNERS, No. 2, 24 O.L.J. 38. 

(22) See OO-SHARER, No. 3, 33 Ind. Cas. 
161. 

(23) Contiguous estates — Adverse possession 
of portions thereof— Effeot. See EJECTMENT, 
No.-l, 23 C.L.J. 151. 

(24) See Gaontia, No. 1, 1 Pat. L.J. 293. 

(25) See JURISDICTION OF CIVIL AND 
Revenue Courts, No. 8, 33 Ind. Cas. 250. 

(26) Acquisition of title by— Effeot on right 
to compensation. See LAND ACQUISITION 
ACT (I OF 1894), No. 16, 20 0.W.N. 828. 

(27) Claim of under-proprietary right by 
lessee — Assertion of title by. See LANDLORD 
AND TENANT, No. 34, 30 Ind. Cas. 218. 

(28) Title by— Lessee, if oan acquire suoh 
title against his lessor — Non-payment of rent, if 
creates adverse possession See LANDLORD 
AND TENANT, No. 32, 24 O.L.J. 453. 

(29) Possession by lessee for over 12 years 
paying uniform rent — Perpetual tenancy, claim 
of. Bee Lessor and Lessee, No. 2, 30 Ind. 
Cas. 276. 

(30) See LIMITATION ACT (1877), No. 10. 20 

M. L.T. 526. 

(31) See LIMITATION AOT (1908), No. 239 r 
35 Ind. Oas, 753. 

(32) Island arising in the sea within terri- 
torial limits — Title in Grown— Crown opposed 
by equatters— Crown if must prove that squat- 
ters had not acquired title by— Onus. Bee 
Limitation aot (1908), No. 269, 31 M.L.J. 
324. 

(38) Land— Possession by trespassers— Effect 
—Adverse a6 initio to all persons. See LIMITA- 
TION AOT (1908), No. 260, 118 P.R. 1916. 

(99-a) Suit by landlord to recover possession 
from tenants- Denial of landlord 's title more 
than 12 years before suit— Bar of Buit by. See 
Limitation aot (1908), No. 244. 36 ind. 
Oas. 829. 

(84) Trespasser’s right to taok period of Voa- 
session of previous trespasser. See LIMITA- 
TION AOT (1908), No. 246, 18 0.0. 289. 
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Advene Possession— (Concluded). 

(35) 8uit to establish ex-proprietary rights. 
See MORTGAGE— GENERAL, No. 43, 83 Ind. 
Oas. 483. 

(85-a) Plea of, by mortgagee. See MORT- 
GAGE-REDEMPTION, No. 21, 86 Ind. Gas. 
959. 

(36) What amounts to— Adverse possession of 
right to redeem. See Mortgage (USUFRUC- 
TUARY), No. 9, 14 A.L.J. 498. 

(37) Cause of aotion— Title and adverse pos- 
session— Deoree on possessory title as against 
trespasser when to be given. See POSSESSION, 
No. 1, (1916) M.W.N. 110. 

(38) Disturbance of possession under deoree of 
Court — Deoree reversed in second appeal — 
Continuity of possession broken — Evidence Aot, 
8. 114. See RES JUDICATA, No. 12, (1916) 
2 M.W.N. 133. 

(39) Sale for arrears of Government Revenue 
— Plea of— Limitation. See SALE FOR 
ARREARS OF REVENUE, No. 1, 43 0. 779. 

(40) Landlord and Tenant— Tenant’s posses- 
sion if adverse by non-payment of rent. .See 
Specific Performance, No. 8, (1916) 2 M. 
W.N. 191. 

(41) Speoifio performance, suit for— Strangers 
claiming to be in, of the property— If proper 
parties. See SPECIFIC PERFORMANCE, No. 8, 
(1916) 2 M.W.N. 191., 

(42) For more than 12 years— Limitation Aot 
8. 28 and Art. 144. See SPECIFIC RELIEF 
ACT, No. 31, 36 Ind, Css. 11. 

(43) Not pleaded, if may be allowed in the 
Court of appeal— Adverse possession against 
Municipality or the Crown. See TRESPASS, 
No. 1, 20 O.W.N. 773. 

(44) Trustees — Adverse possession when com- 
mences. See TRUST, No. 2, (1916) 2 M.W.N. 
87. 

Advoeate. 

Authority to Court to fix daily fee to adver- 
sary's — Decree granting daily fee— Agreement 
by Advooate to receive lump sum— Advocate 
not to retain amount awarded in excess of the 
sum agreed to by him — Right of client to fee 
allowed. See Legal Practitioners act 
(XVIII OF 1879), No. 13, 33 Ind. OaB. 107. 

Advocate-General. * 

(1) Suit relating to oharity— Consent of, to 
institution of suit. Bee OlV. PRO. CODE 
(1908), No. 172, 36 Ind. Cas. 29. 

(2) Suit re-publio trust— Consent of— Right 
to worship idol. See OlV. PRO. CODE (1908), 
No. 179, 35 Ind. Cas. 846. 

(8) Suit to deolare the invalidity of the alie- 
nation— Suit against Committee and Arohakas 
by two worshippers— Trustee not a party— No 
sanction of the Court or— Maintainability. See 

Religions endowments aot, No. 6, si 
M.L.J. 777. 

Affidavit 

(1)' Statement as to 'an admission in judg- 
ment of Court of First Instance— Absenoe of, 


,* Affidavit— {Concluded), 

denying the same by Vakil who appeared in 
Court below— Statement not to be lightly treat- 
ed by Appellate Court. See ADMISSION, No. 1, 
31 M.L.J. 269. 

(2) Statements in affidavit unoontroverted— 
Plaintiff if bound to prove that it was made 
under the oiroumstanoes therein mentioned. 
See Evidence act, No. 12, 8 L.W. 216. 

After-born 8on. 

(1) Right, to impeach alienation by father. 
See Customs (Punjab — alienation), 
No. 11, 106 P.R. 1916. 

(2) Right of the, to impugn alienation by 
father. See HINDU LAW — ALIENATION, 
No. 23, 34 Ind. Cas. 447. 

Age. 

Certificate as to age to private patient— For- 
mer judgment— Relevanoy. See EVIDENCE 
ACT, No. 7, 33 Ind. Oas. 142. 

Agenoy. 

'(1) Agent for collection and for management 
of affairs— Termination of agency— Limi- 
tation Act (IX of 1908), Art . 97. 

Where two persons by power-of-attorney ap- 
pointed an agent to manage all their affairs 
and all their properties for the purpose of 
recovering moneys due to them aud afterwards 
exeouted another power to the same agent, 
authorising him to manage their affairs and 
properties and to sign any deed or necessary 
papers on their behalf ; and the agent, three 
days before being adjudged an insolvent, exe- 
outed a release of his rights in oertain immove- 
able properties in satisfaction of the debts he 
had collected on his principal's behalf : 

Held , that the agency under the first power- 
of-attorney terminated on the date of the 
release and not when the debts due to his 
principals were collected. 

Held also, that Art. 97 of the Limitation Aot 
applied to the oase, that consideration must 
be deemed to have failed ou the date when the 
release was declared to have no effect in law 
under S. 56 of the Presidency Towns Insolvency 
Aot, and that the principals had three years 
from the date of failure within which to enforce 
their claim against the agent. Rokhla Bl T. 
The Official Assignee, Madras, (1916) 2 M.W* 
N. 254 » 4 L.W. 864. 

ABDUR RAHIM, O.O.J. and SESHAGIBI 
IYER, J. 

(2) Pleadings— Plea not raised in first Court 
or in appeal memo. See CONTRACT ACT, 
No. 35, 31 Ind. Cas. 632. 

Agenoy Rales. 

(1) Rr. 10, 18, 20— Agent's Court— Applica- 
bility of the provisions of the Civ. Pro. Code 
regarding re-hearing and review. See JURIS- 
DICTION OF CIVIL COURTS, No. 8. 81 M.L.J. 
819. 

(2) R. 18. See No. 1, supra. 

(3) R, 20, See No. 1, supra . 
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Agenoy Rules— ( Concluded) . 

(4) Hr. 90 and 81 —Order of remand by 
the Agent— If open to revision by the High 
Court 

An order of remand passed by the Agent, 
though not a decree falling within r. SO, is 
an order falling within r. 31 and as suoh subject 
to the control of the High Court, 

R. 31 is intended to provide for oases for 
whioh no previous provision had been made, 
including orders against whioh no appeal Was 
allowed (a). Sfl Pedda Ylkrama Deo Garu v, 
Maharaja of Jeypore. (1916) 2 M.W.N. 269- 
4 L.W. 499-36 Ind. Gas. 801. 

Oldfield and Krishnan, jj. 

References :~(a) 13 M.L.J. 161 ; 18 M. 227 ; 
94 M. 346 and 27 M. 266, F. 

(6) R. 31. See No. 4, supra , 

Agency Rules (Ylzagapatam). 

Attachment— Claim allowed — Suit for 
declaration of judgment debtor's title to the 
property — Maintainability — Applicability of 
0. XXI, r. 63, Civ. Pro . Code . Sri Sri Sri 

Yikromadeo Maharajilu Garu, Maharajah of 
Jeypore v. Hart Krishna Patro alias Raghu- 
aatba Patro, 29 M.L.J. 730-32 Ind. Cas. 226. 
Bee Final Part, 1916, Ool. 272. 

Agent. 

(1) Agent of landlord recognising status of 
tenant— Agent withdrawing rent deposited 
—Onus. 

When a question arises as to the authority of 
au agent to bind the landlord, it must be deoided 
on the particular facts as in every other case 
regarding the soope of the authority of an agent 
to bind his principal f a ). 

When the transferee of a non- transferable 
holding proved that bo had deposited the rent 
of the disputed holding and that the deposit had 
been withdrawn by the landlord's agent, he had 
discharged suoh onws as lay upon him. It iB 
for the landlord to show that the withdrawal 
was outside the soope of the agent’s authority, 

Aooeptanoo of rent by the landlord's agent 
from the transferee of a non-transferable holding 
amounts to a recognition by the landlord of the 
tenanoy set up by the transferee of a non-trans- 
ferable holding sinoe the landlord is bound by 
hiB agent’s withdrawal especially when the 
landlord fails to show that in withdrawing the 
deposit the agent aoted beyond the scope of 
his authority. Mottharl Concern Ltd. v. 
Laohml Proiad Bah, 36 Ind. Oas. 81. 
KiNGSFOBb, j. 

References : — (a) 16 O.W.N, 968, F,;6 O.W, 
N. 828 ; 10 O.W.N- 216, Cons. 

(9)— holding special power of attorney autho- 
rising him to oonduot suit in any manner he may 
deem fit— Offer by agent to be bound by oath 
of other Bide— Efieot. Bee Act X OF 1873 
(OATBB), No. 1, 14 A.L.J. 88. 

(8) Order of remand by the— If open to revi- 
sion by the High Oonrt. Bee AGBNOY RULES, 
No. 4, (1916) 2 M.W.N. 269. 


Agent— [Concluded ) . 

(4) Death of one of two joint agents— Con- 
tract of agenoy whether terminates. Bee 
Brokerage Contract, No. l, 20 O.W.N. 
708. 

(6) Plaint signed by authorised, Aot II of 1901 
(Agra Tenancy), 8. 193 (e). Bee ClY. PRO. 
CODE (1908), No. 842, 31 Ind. Cas. 869. 

(6) Presentation of documents for registration 
by an, of executant or olaimant. See REGIS- 
TRATION ACT (1908), No. 30, 9 Bur. L.T. 197. 

(7) Mortgage by, under power of attorney — 
Aot done by agent fraudulently— Liability of 
principal — Burden of proving good faith. Bee 
TRANSFER OF PROPERTY ACT, No. 42, 
36 Ind. Cas. 968. 

AggrleYed Person. 

Bee ACT III OF 1907 (PROVINCIAL INSOL- 
VENCY), No. 47 6, 36 Ind. Oas. 771. 

Agra Rent Act. 

Bee U.P. ACT XIV OF 1886. 

Agk'R Tenancy Act. 

See U.P. ACT II OF 1901. 

Agreement. 

(1) Agreement to compound criminal caee 
compoundable with leave of Court only if 
opposed to public policy— Offence not so 
compoundable alleged but no summons 
issued — Effect . 

In a criminal case the Magistrate after 
examining the complainant summoned the 
aooused under S. 326, I.P.O., although allega- 
tions wore made in the petition of oomplaint of 
an offence under B. 147, I.P.C., also. An 
agreement was entered into between the parties 
and with the leave of the Court the ease was 
compromised. 

Held— that a case under B. 326, I.P.O., 
being oomponndable with the leave of the 
Court, and the Magistrate having given per- 
mission to compound the case, the oontraot was 
not opposed to public polioy ; tbe allegation in 
the petition of oomplaint of a non-compound- 
able offence under B. 147, 1.P.C., whioh was 
not aooepted by the Magistrate when issu- 
ing prooess, made no difference. Moolvl 
Mahammad Ismail v. Samad All Bhulyan, 
20 O.W.N. 946-32 Ind. Cas. 227. 

N. R. CHATTERJEE and NEWBOULD, JJ. 

(2) Agreement to convey land by gift to 

Sitambari Jain Society — Construction- 
Agreement whether void for remoteness— 
Hindu Law—Se. 9 (d), 14, 40, 64, Transfer 
of Property Act— Specific performance of 
the covenant whether can be granted— £. 99, 
Specific Relief Act . , 

The provisions of an ekrarnamah ran as 
follows 11 If the Bitambari Jain Booiety shall 
require any plaoe on Parasnath Hijl or below 
at Madhuban for ereoting mandir or dharam- 
eala and for doing repairs and making bricks 
for the said purpose, in that case I and my 
hairs shall give for making mandir t dharameala 
and brioks, land, stones and timber from th 
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Agreement— (Continued ) . 

hill free of oost, and if I and my heirs refuse to 
give, in that case the Sitambari Jain Sooiety 
shall take the same of its own power ( apne 
ikhtyar se)” 

Held per Chamier , C.J.— If the provision 
should be regarded as an attempt to oreate an 
interest in favour of future generations of 
Sitambaris, it is void for remoteness, whether 
the oase is governed by general principles, or 
by S. 14 of the Transfer of Property Aot, or by 
the Hindu Law (a). 

The provision was not intended to oreate an 
interest in favour of the Bitambaris and, fur- 
ther, such a provision cannot in India be 
regarded as creating an interest in favour of 
the other party to the transaction . 

A contract to give immoveable property does 
not of itself oreate any interest in the property 
ib). 

It is doubtful whether (he English doctrine 
of Walsh v. Lansdale (c) should be applied to 
any oase in India ezoept possibly in the 
Presidency Towns. 

Per Jwala Prasad , J.— It is doubtful whether 
it would be a sound ezeroiso of discretion under 
8. 93 of the Specific Relief Aot to grant speoiilo 
performance of the covenant in question, regard 
being had to the vague, indefinite andunoertain 
terms of the oovenant (d), Oahya Bhal v. 
Maharaj Bahadur Singh, 1 Pat. L J. 238 = 34 
Ind. Cas. 482. 

CHAMIER, C.J. and JWALA PRASAD, J. 

References :-(a) 24 W.R. 321; 5 C.W.N. 343; 
21 C. 180; 16 0. 71-15 I.A. 149 ; 14 C.W.N. 
601 ; 4 M. 200 ; 28 Ind. Cas. 871; (1910) L.R. 1 
Oh. 12 ; 20 Ch. D. 562, R. ( b ) 20 Ch. D. 562, 
1 Ph. 774, R. (c) and (d) 21 Ch. D. 9 ; 9 C.L.J. 
343 ; 11 C.L.J. 543 ; 19 C.L.J, 213, R. 

(3) Prior to decree between one of the judg- 
ment-debtors and the deoree-holder to enter up 
satisfaction of the decree— Application to enter 
up satisfaction, if maintainable- See ClV- 
PBO. CODE (1908), No. 431, 39 M. 541. 

(4) Adding to the terms of a written agree- 
ment by oral evidenoe— Admissibility— Consi- 
deration. See Evidence act, No. 55, 
18 Bom. L.R, 90. 

(5) Covenant not to raise plea of limitation— 
Effect. See LIMITATION ACT (1908), No. 34, 
4 L.W. 48. 

(6) To sell by him— Void— Contraot Act, 
S. 1). See MINOR, No. 7, 33 Ind. Cas. 132. 

(7) Collateral agreement in writing— Stipu- 
lation for interest— Promissory-note silent— 
Right to interest. See NEGOTIABLE INSTRU- 
MENTS ACT, No. 20, 12 N.L.R. 9. 

(8) Lease of coal mine— Half-share in lease 
and oertain moveable property, eto., designedly 
unregistered document for Rs. 12,500— Ad- 
missibility in evidenca in regard to moveable 
property— Admissibility for collateral purposes. 
See Registration act (1908), No. 6, 49 
P*R. 1916. 


Agreement— (Concluded). 

(9) — to assign a deoree— Whether will be 
enforced after deoree beoame barred. See 
Specific Performance, No. 1, 14 A.L.J. 
527. 

(10) Attested, to deliver merohandise with a 
penal clause not bond. See STAMP AOT (1899) 
No. 4, 9 Bur. L.T. 111. 

(11) Admissibility in evidenoo— Oral evidence 
of the terms of— Evidenoo Aot (1 of 1872), 
8, 91. See Bub-lease, No. 1, 24 C.L.J. 539. 

Agricultural Cattle/ 

Meaning of. See LANDLORD AND TENANT, 
No. 20, 12 N.L.R. 83. 

Agriculture. 

Meaning of. See Mad. ACT I OF 1908 
(Madras Estates Land), No. li, 3 L.W. 485. 

Agriculturist. 

(1) Insolvent an — Lease of oocupanoy holding 
ordered to be surrendered — House ordered to be 
sold— Order, if illegal. See ACT III OF 1907 
(Provincial Insolvency), No. 22, 14 A.L.J. 
1031. 

(2) Mortgage of land in favour of, who under- 
takes to pay dobt due from an agriculturist to a 
non-agrioulturist— Consideration— Transfer of 
Property Aot, 8. 58. Bee PUN. ACT XIII OF 
1900 (Punjab Alienation of Land), No. 1, 
114 P.W.R. 1916. 

(3) House of, used for keeping implements of 
husbandry— Whether saleable. 8ee CIV. PRO. 
CODE (1908), No. 132, 14 A.L.J. 240. 

(4) Who is an— Ezemption from attachment 
when oan be olaimed. See ClV. PRO. CODE 
(1908), No. 136, 20 C.W.N. 874. 

Agriculturists Relief Act. 

See BOM. AOT XVII OF 1879. 

Alnthugal Account. 

What is. See EVIDENCE ACT, No. 12, 3 L. 
W. 216. 

Ala Maliks. 

See WASTE LANDS, No. 1, 36 Ind. Oas. 634 
-2P.R. 1917. 

Alienation. 

(1) Acquiescence and necesatiy— Questions of 
fact— Proof of the same . 

Acquiescence is sometimes a pure question 
offaoti e.g. t when the point is to be deoided 
solely on the allegation that the party posi- 
tively and in set terms gave ooqsent ; but it is 
a question of law when the point is whether 
oonduot of the party, not amounting to diroot 
oonsent, should be taken as waiver (a). 

Similarly, " necessity ” may be a pure ques- 
tion of fact, 0 . g, t when the point is whether a 
sum of money was taken, to the knowledge of 
the alienee, to pay a previous genuine debt, or 
per contra merely as an aot of wanton extrava- 
ganoe ; but when the point raised is whether 
the Court below has infringed rales and maxims 
laid down by the Chief Court and has decided 
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Alienation— (Concluded). 

on wrong principles as to the quantum of proof 
of “ necessity ” required, then the question is 
undoubtedly one of law (a). 

Liberal allowance is to be made to alienees 
in the matter of quantum of proof of “ neoes- 
sity ” where many years have elapsed sinoe the 
events in question took place. Nidhan y. 
Bata, 107 P.E. 1916-36 Ind. Gas. 700. 
JOHNSTONE). O.J. and SHADI LAL, J. 
Reference : — (a) 61 P.L.E. 1901, R. 

(2/ Administrator’s power of alienation — 
Effect of, by administrators and some of the 
heirB. Bee ACT V OF 1881 (PROBATE AND 
Administration Act), No. 8, 9 Bur. L.T, 
286. 

(9) Mahomedan Law — De facto guardian— 
Settlement for minor’s benefit, if void— Powers 
of de facto guardian. See MAHOMEDAN LAW 
(Guardianship), No. 4. (1916) 2 M.W.N, 
341. 

(4) Eeligious office — Bungas attached to 
golden temple at Amritsar— Manager, offioe of, 
nature of — Alienation of offioe, if valid. Bee 
Eeligious Offices, No. l, isi P.W.E. 1916. 

Alienation (Ancestral Land), Limitation Act. 

See Pun, act I of 1900. 

Alienation, Bundlekhand Land Aet. 

See U.P. ACT II OF 1903. 

Alienation of Land Aet. 

See PUN. ACT XIII OF 1900, 

Allen Enemy. 

(1) Suit against , if lies — Cause of action 
arising upon contract made after war — 
Internment , effect of. 

No matter whether the cause of aotion arose 
before or after war, an alien onemj oan be sued 
in Courts iu British India and would have 
every right to prosecute bis case before the 
Oourtsin accordance with the laws of proce- 
dure (a). 

The fact that the defendant has been intern- 
ed does not make any difference as it does not 
out down bis liabilities. Abdul Khader 
Khalifa v. Fritz Kapp. 20 O.W N. 691* 
23 O.L.J. 493 = 43 O. 1140*36 Ind. Gas. 951. 
D. OHATTERJEA and BEAOHCROFT, JJ. 
Reference:— { o) (1916; 1 K.B. 143, R . 

(2) Liunu to trade— Suits, right to bring . 
An alien enemy, who haB been licensed to 

trade in British India, has access to the Oourts 
and may bring suits M. Meyer v. Mrs. C. 
Lea, 9 Bur. L.T. 61*31 Ind. Cas. 888. 
Ormond and Twomey, jj. 

Reference : — (1916) T.L.R. 31, R. 

(8) Meaning of the term . 

The term alien enemy includes not only the 
■nbjeotB of a state at war with Great Britan 
but also British snbjeots and subjeots of a 
neutral Btate who are voluntarily residing in 
a hostile country. 8. Greenberg y. A.B. 
Pinto, 9 Bur. L.T. 176. 

FOX, O.J. 

Reference (o) 31 T.R. 162, F. 


Alimony. 

Wife living with oo-respondent— Alimony- 
Discretion of Court. See AOT IV OF 1869 
(Divorce), No. n, 14 A.L.J. 786. 

Allyaiantana Lav. 

Devolution of property of an individual 
member on his death. 

On the death of an individual member of a 
family governed by the Aliyssantana Law, hiB 
property goes not merely to the nearest indivi- 
dual relation or relations, but to all the 
members of the nearest non-eztinot branoh. 
Manjappa Ajvl v. Msrudevl Hengsu, 30 M.L. 
J. 204*39 M. 12*32 Ind. Gas. 165. 

8ADASIVA A1YAR and NAPIER, JJ. 
References 7 M. 676, Expl, ; 38 M. 48*24 
M.L.J. 210 (F.B.), B. 

Alluvion and Dilnvlon. 

(1) biluvion — Total extinction of jote — 
Tenant if liable to pay rent. Bee LANDLORD 
and Tenant, No. 17. 24 C.LJ. 162. 

(2) Right to submerged land on re-appearanoe 
— Effect of wajib-ul-are — Adverse possession, 
See SHAMILAT, No. 1, 92 P.L.R. 1916. 

Alteration of Decree. 

Construction of decree by executing Court— 
Absence of patent ambiguity under guise of 
interpretation. See GlV. PRO. CODE (1908), 
No. 116, 36 Ind. Cas. 600 

Alteration of Deed. 

Instrument , alteration in, for carrying out 
original intention . 

An alteration made in good faith to oarry 
out the original intention of the parties does 
not vitiate the instrument. Ananda Mohan 
Saha y- Ananda Chandra Baha, 35 Ind. 
Gas. 162. 

WOODROFFE and CHAUDHURI, JJ. 
Alternative Cause of Aotion. 

Relief against added defendants based on, 
not olaimed in first suit — Second suit barred. 
See CIV. Pro. CODE (1908), No. 34, 10 B.L. 
E. 29. 

Alternative Relief. 

(1) See Contract act, No. 108, 8L.B.E. 
367. 

(2) One suit by different Bets of plaintiffs 
olftimiog in the alternative — Legality. Bee 
PLEADINGS, No. 2, 10 P.R. 1916. 

Alternative Remedy. 

By way of review under S. 114, orO. XLVII, 
r. 1 wheu available. See GlV. PRO. GODB 
(1908), No. 378, 21 O.W.N. 80. 

Amaldostak. 

Whether requires stamp. See STAMP AOT 
(1899), No. 23, 20 0 W.N. 923. 

Ambiguity. ^ 

Construction of decree by exeoutmg Court— 
Absenoe of patent — Alteration of deoree under 

?uise of interpretatiotv Bee GlV. PRO, CODE 
1908), No. 116, 36 Ind. Gas. 600. 
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Ambiguous Decree, 

Execution— Court's power of construction. 
See Execution of Degree. No. 93, 33 Ind. 
Gas. 661. 

Amendment of Decree. 

(1) Decree against three defendants— One 
defendant dies— Petition for amendment of 
decree— Legal representative of the deceased 
defendant not brought in— Amendment im- 
possible . 

* The appellant filed a petition for amendment 
of the decree in iho lower Courts which was 
against three defendants, by increasing oosts 
and interoat awarded to him. Failing in the 
lower Courts, he appealed to the High Court. 
Fending the appeal one ol the delendants died 
and his legal representatives were not brought 
in time. Held that tho amendment of the 
decree was impossible. A decree against all the 
defendants oauuot be amended as against some, 
as thereby the rights of contribution inter se 
may be interfered with. Ponnambala Moothan 
Y. Maha Deva Pattar, (1916) 3 M.W.N. 117 
= 36 Ind. Cas. G97. 

Spencer and Krishnan, jj. 

(3) Amendment of judgment and decree — 
Error in judgment— Civ. Pro . Code (1908), 
Ss. 151 and 152. 

Held, that when by some oversight or other- 
wise a judge in writing his judgment commits, 
a mistake which injuriously affects either 
party to the case he can, and should exercise, 
his powers under Ss. 161 and 162 of the Civ. 
Fro. Code, 1908, to norreot the mistake and 
amend tho deoree accordingly. 

In a pre-emption oase the first Court gave a 
deoree to the effect that the plaintiff should got 
the site on payment of Rs. 300, that the defend- 
ant should remove his building thereon, within 
lour months, that if he failed to do so, plaintiff 
should have the right to pay Rs. 3,600 to 
defendant within one month of the default and 
get possession of the site and the building. 

This decree was reversed by the appellate 
Court and in seoond appeal it was restored but 
no provision was made as to the time of 
payment of the pre-emption money, eto. This 
defect was removed from this judgment on an 
application mide by tho plaintiff under Ss. 161, 
163 of Aot V of 1908. Jhanda Hal v. Maiara- 
mat Sardwr Began, 169 P.W.R. 1916. 

Johnstone, c.j. 

(2 a) Pinal decree by District Court in accord- 
ance with preliminary decree by Hiqh Court 
r - Error in High Court decree— Correction 
by District Court if permissible— Civ. Pro . 
Code, O. XXXIV, r. 2 — Interest. 

An error in the High Court’s preliminary 
deoree oannot bb corrected by the Distriot Court. 
The District Court is legally bound to draw up 
its final deoree only in accordance with the High 
Court’s preliminary deoree. 

There is nothing in O. XXXIV, r. 2 to prevent 
a Gotirt from providing in its decree for interest 
on the total amount awarded because suoh 


'Amendment of Deoree- (Continued). 

total inoludes interest on the bond sued 
on. PuehalspalU Adlmhadri v. Mungamur 
Sivaramayya, 31 Ind. Car. 820. 

SADASIVA AIYAR and TYABJI, JJ. 

(2-6) Second appeal— Arbitration— Filing" of 
award— Plaint not containing a part of the dts- 
puted property— Plaintiff not applying for 
amendment in any of the Courts below. Mehtab 
All Shah Y. Imdad All Shah, 91 P.W.R. 1916 
« 30 Ind. Cas. 387 = 69 P.L.R, 1916. SeeFinal 
Fan, 1916, Col. 280. 

(3) Addition of parties on appeal and amend- 
ment of plaint if justify remand. See CIV. 
PRO. CODE (1908). No. 210, 20 O.W.N. 647. 

(4) Deoree in conformity with judgment— 
Courts if can amend deorco Judgment patently 
erroneous in law, if affects power of amendment 
—Party if can apply in exeoution for amending 
or oorruoting judgment and deoree— Amend- 
ment petition treated as review. See CIV. PRO. 
CODE (1908), No. 288, 3 L.W. 499. 

(6) Deoree of Division Bench of two Judges 
of High Court— Jurisdiction of single Judge ta 
amend deoree. See ('-IV. PRO. CODE (1908), 
No. 710, 20C.W.N 1165. 

(6) Of plaint which would deprive defendant 
of plea of limitation if should be allowed. 
Bee Civ. PRO. CODE (1908), No. 323, 20 O.W. 
N. 476. 

(7) Of pbadingri. See CIV. PRO. CODE 
(1906), No. 355, 9 Bur. L.T. 150. 

(8) Order refusing amendment of plaint — 
Not a * Judgment’ — No appeal. 8ee LETTERS 
Patent (Madras), No. 4, 3 L.W. 107. 

(9) Suit by a person without indioating in 
plaint that he was suing on behalf of a company 
—Plaint subsequently amended— Not a oase of 
adding new plaintiff within 8. 22, Limitation 
Aot. See LIMITATION ACT (1908), No. 82, 30 
M.L.J. 67. 

(10) Inherent power of Court to amend its 
deoree. See MORTGAGE (GENERAL). No. 14, 
14 A.L.J. 502. 

(11) Power of amendment of plaint by the 
first Court as also by the appellate Court. See 
PARTITION, No. 4, 20 C.W.N. 1276. 

(12) Appeal against deoree not substantially 
altered by amendment — Limitation. See 
BUR. AOT VI OF 1900 (LOWER BURMA 
COURTS), No. 1, 35 Ind. Cas. 347. 

(13) Deoree amended— Execution of deoree— 
Limitation. See OlV. PRO. CODE (1908) 
No. 120, 34 Ind. Cas. 393. 

(14) Deoree ooDfirmed in appeal — First Gourt, 
if can amend its own deoree subsequently— 
Jurisdiction— Praotioe. See CIV. PRO. CODE 
(1908), No. 232, 4 L.W. 225. 

(16) Exeontion of amended deoree — Dbte of 
order of amendment— Starting point of limita- 
tion. See Limitation act (1908), No. 290 
36 Ind. Cas. 633. 

(16) Time for appeal— Extension of time — 
Whether time for appeal extended by snob 
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Amendment of Dcoree— [Concluded). 

amendment. See LIMITATION AOT (1908), 
No. 11. 34 Ind. Gas. 666. 

(17) Pending appeal. See RULEfc OF PRAC- 
TICE, No. 1. 83 lnd. Cae. 194. 

Amendment of Petition. 

Execution sale — Mere payment without 
application to set aside sale— Application if to 
be in writing — Revision. See ClV, Pro. CODE 
(1908), No. 256-a, 33 Ind. Gas. 46. 

Amendment of Plaint. 

(1) Amendment setting up different title and 
cause of action , if permissible . 

A plaint cannot be permitted to be amended 
so as to set up a totally different title and cause 
of aotion. Gadigeremula Sunk! Redd! v. 
Yengal Reddi t SO Ind. Cas. S91. 

BAKE WELL and SPENCER, JJ. 

(3) Second appeal— No prayer for amendment 
in lower Court — Power of second appellate 
Court to order amendment. 

Where an appellant did not, either in the 
Court of first inatanoo or in the Divisional 
Court, apply for the amendment of the plaint, 
a Court of the second appeal cannot aooede to a 
request of that kind which was never made in 
the lower Courts aud which if accepted, meant 
the trial of the oase de novo. Mehtab All Shah 
¥. Imdad All Shah, 30 lad. Cas. 387. 

SHADI Lal, J. 

(3) Suit to recover arrears of rent— Allegation 
of agreement to pay rent not proved — 
Amendment for grant of occupation rent. 

Where a suit is brought under the OudhRent 
Aot to reoover arrears of rent due under an 
agreement to pay rent, in the absence of proof 
of the alleged agreement, the plaintiff oannot be 
allowed to have the plaint amended embodying 
a prayer for grant of an occupation rent under 
the provisions of S. 137 of the Aot, as suoh a 
oouree would be to raise a new oase inconsist- 
ent with the oase raised in the pleadings. 
Blndeawarl Prasad Singh v. BUheihwar 
Bingh, 30 Ind. Cas. 499. 

LINDSAY, J C. 

(4) Seoond appeal— in. See APPEAL- — 
SECOND APPEAL, No.' 12, 36 Ind. Cas. 91. 

(6) Acquisition of substantial right by defend- 
ant— Power of appellate Court to order 
amendment. See Civ. Pro. Code (1908), 
No 361, 30 Ind Cas. 379. 

(6) Plaint, amendment of — Inconsistent 
olaim set up by way of amendment. See Civ. 
PRO. code (1908), Nc. 356, 34 Jnd. Cas. 641. 

(6-a) Suit for ejeotment — Error in the number 
of the plot. See ClV. PRO. CODE (1908), 
No. 867, 32 Ind. CaB. 612. 

(7) See CONTRACT ACT, No. 108, 8 L.B.R, 
867. 

(8) Of formal nature— Olaim of defendant to 
increased costs. See COSTS, No. 7, 80 Ind. 
Cas. 323. 

(9) Prayer for new relief— If allowable. See 
Declaratory Suit, No. 8, 84 Ind. Cas. 776. 


Amendment of Plaint— [Concluded). 

(10) When allowed. See Hindu Law- 
Joint FAMILY, No. 26. 34 Ind. Gas. 767. 

(11) Partition— Joint family property— Suit 
for partial partition, if maintainable— Plaint- 
iff to be given option of amending the plaint 
—Costs on part deoreed. See PARTITION, 
No. 9, 166 P.W.R. 1916. 

(12) Declaratory suit— Consequential relief— 
Plaintiff not in possession— Failure to amend 
plaint by adding olaim for possession. See 
Specific Relief act, No. 29, 9 Bur. L.T. 
90. 

(13) Partition suit not to be dismissed 
because there is prayor of a declaration only 
and not for possession, proper. See SPECIFIC 
RELIEF ACT, No. 1, 35 Ind. Cas. 792. 

(14) Right to olaim, in appeal. See SPECI- 
FIC Relief ACT, No. 33, 36 Ind. Cas. 611. 

Ancestral Land Alienation (Limitation) Aot. 

Bee PUN. (ACT I OF 1900). 

Ancestral Property. 

(1) Presumption of separation — Burden of 
proof. See BUDDHIST LAW- JOINT FAMILY, 
No. 2, 9 Bur. L.T. 164. 

(2) What is. See CIV. PRO. CODE (1908). 
No. 494, 14 A.L.J. 669. 

(3) Definition of. See HINDU LAW (DEBTS), 
No. 5. 74 P.W.R. 1916. 

Ancient Dooumenti. 

(1) Disoretion of Court in presuming genuine- 
ness of. See Hindu Law— (Joint family), 
No. 7, 19 O.O. 92. 

(2) Bearing signature made by a person on 
behalf of another — Presumption on about 
authority to make the signature— Evidence 
Aot, S. 90. See PEDIQREE, No. 1, 19 O.C. 
321. 

Ancient Grant. 

In favour of one member of the family— Pre- 
sumption. See Hindu Law (Joint Family), 
No. 27, 34 Ind. Cas. 827. 

Animal. 

(1) Suit for damages for injuries oaused by — 
Negligence to be proved. 8ee TORT, No. 1, 
8 L.B.R. 388. 

Annuity. 

As'sets of deceased person, whether includes. 
See Mahomedan Law (Dower), No. 5, 33 
Ind. Cas. 616. 

Apoitacy. 

(1) Restitution of oonjugal rights. See 
Mahomedan Law (Marriage), No. l, 
8 L.B.R. 461. . 

Appeal. 

1. — General. 

2. — Second. appeal. 

3. — to Privy Council. 

See Abatement of*Appeal. 

See APPEAL— TO PRIVY COUNCIL. 
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Appea 9— (Continued) . 

See CIV. PRO. CODE (1908), 8s. 96 to 110 
and O. XLl to 0. XLVI. 

Bee Praotioe and Procedure. 

1.— General. 

(1) Limitation Act (1908), 8 . 6 —Appeal pre - 
settled 34 days out of time— Affidavit not 
accounting for major portion of delay — 
Appeal, liability of, for dismissal— Civ, 
Pro. Code (1908), 0. XLI, r. 22— Memo- 
randum of cross objections filed in time— 
Appeal , dismissal of % as time-barred— Ob- 
jections if can be heard— Costs, granting 
of t only discretionary — Order awarding 
costs, if can be interfered ivith in second 
appeal. 

Where aa appeal wee presented 34 days out 
of time and the affidavit filed in support of the 
application to excuse delay did not account for 
the major portion of it, held that the appeal 
ought to be dismissed. 

The dismissal of an appeal on the ground that 
it is barred by limitation is not a bar to the 
hearing of a memorandum of cross-objections 
filed by the respondent within the period allow- 
ed by O. XLI, r. 22, Civ. Pro. Code. 

The award of oost is in the discretion of the 
Court and the High Court will not interfere in 
second appeal with an order as to costs if it 
appears to have been made in the exercise of 
Bound discretion. Yenkanna v. Yeokatara* 
manayya. 3 L W. 109 = 19 M.L.T. 86-32 
Ind. Gas. 579. 

ABDUR Rahim and Ayling, jj. 

(2) Question of proprietary title— Appeal— 
Res judicata — Decision of settlement officer 
— Amendment of jamabandi. 

Where a defendant in a suit for arrears of 
rent in the Court of first instance denies the 
plaintiff's title and claims to be proprietor of 
the land as his grove, and the same plea is 
raised in appeal, held that appeal lies to the 
Distriot Judge, a question of proprietary title 
having been in issue in the Court of first in- 
stance and being also a matter in issue in appeal. 

Held also that a deoision of a settlement 
officer passed in a case relating to the amend- 
ment of jamabandi deolariDg the defendant's 
status as liable to pay rent is not res judicata 
either in the Revenip Court or in the Civil 
Court. Sakhwat All v. Suraj Prasad, 14 A. 
L.J. 140-33 Ind. Gas. 343. 

BANERJI, .T. 

(3) Appeal filed in wrong Court— Bona fide 
^mistake — Appellate Court. power of— 
Period to be allowed— Judicial discretion. 

Where under a bona fide mistake an appeal 
is filed in time in a wrong Court, the appel- 
lant, who might otherwise suffer loss of rights 
and injustice, ought to be allowed to put the 
mistake right, and to appeal unless there is 
some oondtvot disentitling him to do so, and in 
the absence of suoh oonduot the just thing to 
do is to allow him from the date when his mis- 
take is discovered a reasonable time, and no 
more than the period be would otherwise have 


' Appeal— (Continued). 

1. —General— (Continued). 

had from the original decree. Where an appel- 
late Court sees that the Court to whioh an 
application was made to admit An appeal beyond 
time has exeroised its disoretion on the ground 
whioh is not roally matorial, then no real 
judicial disoretion has been exeroised and the 
appellate Court can deal with the order with a 
free hand. Maqbul Ahmad v. Murla, 14 A.L. 
J. .212-33 Ind. Gas. 546. 

WALSH, J. 

(4) Findings of fact , reversal of. on appeal— 
Brokerage on sale within time limit , 
meaning of- 

Where the owner of an oil mill gave the 
following letter to a broker 11 1 agree to allow 
you to sell my mill at Rs. 40,000 only. You 
will get brokerage 5 per oent. on the same when 
the mill will be sold through you. This condi- 
tion is to be in force till a fortnight (15 days) 
from date.” 

Heldt that the broker would be entitled to 
the commission if he introduced to the seller a 
purohaser within 15 days who was ready and 
willing to purahase the mill for Rs. 40,000. 

Sanderson, C.J.— When the trial Judge has 
had to deal with conflicting verbal evidenoe on 
a question of faot and after seeing and hearing 
the witnesses has come to the oonolnsion that 
the truth lies on one side and not on the other, 
the Court of Appeal should not interfere unless 
it is olear that the Court below has come to a 
wrong conolueion, whioh in this oabo, his 
Lordship was not prepared to hold that the 
Court below had. 

Woodroffe , J.— If, after argument, the Court 
of Appeal has a oonviotion that the judgment 
under appeal is erroneous, it should not be 
affirmed and this is not the less so b9oause the 
judgment raised a question of faot. 

Mookerjee , J ., on review of authorities, held 
that the appellate Court was entitled to reverse 
the findings of fact and allow an appeal if it 
was convinced that the trial Judge came to an 
erroneous oonolusioo on the evidenoe, the 
burden lying on the appellant to satisfy the 
Court that the finding he aBsailB is not sup- 
ported by the evidenoe. 

Woodroffe and Mookerjee , JJ. % held on the 
evidenoe that the broker had not introduced a 
purohaser within the time limit of the agree- 
ment and was not entitled to recover brokerage 
thereunder. Lalijee Mahommed y. Dadabhal 
JlvanJI Guzdar, 20 C.W.N. 335-23 C.L J. 
190.-43 0. 833-34 Ind. Cas. 807. 

Sanderson, c.j. Woodroffe and 
Mookerjee, jj. 

(51 "Reference to arbitration without intervene 
lion of Court— Application for filing award 
—Objection dismissed— Code of Civil Pro- 
cedure (1908), 0. XLIII, r. 1 —Appeal. 

An applioation under para 21 of the Beoond 
Bohedule to the Code of Civil Procedure, asking 
a Court to file an award in a matter submitted 
to arbitration without the intervention of the 
Court, is a 11 case open to appeal ” within the 
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Appeal— (Continued ) . * 

— — 1. -General— [Continued). 

meaning of O. XLIII, r. 1 (d) of the same Code. 
An appeal will therefore lie against an order 
rejecting an application to set aside a deoree 
passed ex parte in such a matter. The question 
whether a particular deoree “ is open to appeal ” 
is quite independent of the question whether an 
appeal oould be successfully maintained. Nehal 
Blngh v. Khushal Singh, 14 A.L.J. 332-38 A. 
997-33 Ind. Gas. 80. 

PIQOOTT and WALSH, JJ. 

(6) Appeal , inf ructuous— Order — Execution 
appeal , filing of— Stay of execution- C\v, 
Pro. Code (1908), 0. XLI, r. 6, sub-r. (2) 
— Court of appeal , duty of— Events subse- 
quent . 

An order was passed on the 26th April, 1916, 
by the primary Court, granting leave to the 
receiver to settle a claim of the estate against 
a certain person for certain sum. A letter was 
sent to the receiver on the 1st May by the 
appellant saying that she was going to appeal 
from the order and asking him not to take any 
steps in respect of that order until the appeal 
was filed. On the following day, the receiver re- 
plied that he oould not wait indefinitely for the 
proposed appeal and would proceed to carry out 
the order, unless an order for Btay was obtained 
from the Court of appeal. The appellant took 
no Bteps to file an appeal or to obtain an order 
for stay of proceedings. The receiver carried 
out the order, the settlement with the debtor 
was duly effected, and the doed of release in his 
favour was exeouted and registered on the 10th 
June 1916. The present appeal waB thereafter 
lodged on the 23rd June, 1916 : 

Held , that the appeal had become infruotuouB 
by reason of the laches of the appellant. 

Fer Mookerjee , J.— That there was nothing 
to prevent the appellant from obtaining an 
order for stay, oven before the appeal was actually 
lodged. 

That it was incumbent upon a Court of appeal 
to take note of events subsequent to the order 
under appeal. Raraeswarl OhaadhuranI v. 
K. B. Butt, 23 O.L.J. 310-33 Ind. OaB. 686. 
SANDERSON, C, J., WOODROFFE and MOO- 
KEQJKE, JJ. 

References : — 6 C.L.J. 92 ; 6 G.LJ. 102 ; 20 

O.L.J. 107,12. 

(7) Decree against principal and agent — Prin- 
cipal withdrawing from contest— Agent* s 
right to appeal . 

In a suit agaiDst a Municipal Committee, 
the committee described themselves as mere 
trustees or agents on behalf of Government and 
thereupon tbe Government was also impleaded 
as a defendant and a decree was given in favour 
of plaintiff against both the defendants. The 
Government (prinoipal) acquiesced iu tbe deoree. 
Held , that the Munioipal Committee alone were 
not oompetent to appeal against tho decree, 
when their prinoipal (Government.) had with- 
drawn from the contest. Abdul Samad v. 
Munioipal Committee, Delhi, 26 P.R. 1916- 
168 P.W.B. 1916-34 Ind. Cas. 866. 
RATTIQAN and LE ROSSIGNOL, JJ, 

16 


Appeal— (Continued), 

— I.— General— (Continued). 

(8) Jurisdiction — Joint value of land and 
other village immoveable property exceeding 
Rs . 2b0— Whether a further appeal would 
lie% on the order of the trial Court being 
reversed by Divisional Judge, 

Plaintiff sued for possession of oertain pro- 
perty oonsisting of land and village mianas. The 
value of land for purposes of jurisdiction was 
Rs. 221-4-0 and of the mianas Rs. 181-6-6, the 
combined value being thns Rs. 406-10 6. 

Held , that a suit of this kind remains a land 
suit, and the question whether a further appeal 
lies depends on the merits from the jurisdio- 
tional point of view of the suit considered in its 
aspect as land suit, and isolated from the rest 
of the claim. Held , accordingly that no further 
appealjlay in this case. Malk Azam v. Mi an 
Muhammah Jan, 3 P.W.R. 1916 (N.W.F.P.). 
Barton, j.c. 

Reference s 100 P.L R. 1904 ; O.A. No. 39 

of 1914 (N.W.F.P.), R, 

19) Sha m I at — Condition to partition it accord- 
ing to Revenue shares— Hasab. Rasad 
Khewat — Contention that regard should be 
paid to the shares fixed in 1868 settlement 
and not those of 1892 found untenable— 
Appeal returned for want of jurisdiction— 
S 6, Limitation Act (1908) — Death of some 
of the appellants before institution of appeal 
— Right of others to proceed with appeal. 

1. In the Absence of any express provision to 
tbe oontrary in the previous settlements, the 
oondition of tbe last settlement that the 
shamlat is to be divided among the proprietary 
body according to the Revenue shares (Hasab, 
Rasad Khewat) should be followed, and regard is 
to be had to the shares fixed and recorded in the 
said settlement or at the time of partition; as 
it is inevitable that changes in the proportion- 
ate revenue should occur from time to time, 

2. Where an appeal is returned though erro- 
neously by an appellate Court on the ground 
that it has no jurisdiction to hear it and that 
it Bhould be presented to another oompetent 
Court, its limitation can be extended under B. 6 
of Aot IX of 1908 if it has been re- presented 
with due diligence. 

3. Where some of the appellants who were 
included in the appeal b*ad died befove its insti- 
tutien, the appeal oan proceed if tbe remaining 
appellants are oompetent to appeal on ground 
common to all of them. Nawab v. Muhammad 
Hayat, 29 P.W.R. 1916.-33 Ind. Cas. 1006. 

BHADI Lab and LESLIE JONES, JJ. * 

(10) Stamp not obtainable on last day— Next 
day a holiday— Appeal filed on third day 
whether in time — Delay of two days— 8, 6, 
Limitation Act (1908). 

Where the appellant filed an affidavit in the 
appellate Court stating that he oould not get a 
stamp on the last day for filing bis appeal, and 
the next dAy was a holiday, held that* the 
delay of two days in filing the appeal ought to 
have been exonsed under S. 6, Limitation Act, 
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Appeal— (Continued) , 

1.— General— {Continued). 

aud the appeal was in time. Maharajah Keiho 
Praiad Singh Bahadur v. H&rbaot Rant, 1 

Pat. L.J. 163. 

MULLICK, J. 

Reference : — 3 C.W.N. 66, R. 

(11) Rent suit not exceeding Re. 300 in value 
— Decree . execution of— Order passed in 
execution proceedings by the District Judge , 
if appealable— Bengal Tenancy Act (VIII 
of 1885), S- 163. 

No appeal lies to the High Court against an 
order passed by a District Judge in execution of 
a dooree passed in a suit instituted by a landlord 
for the recovery of rent, where the amount 
olaimed in the suit did not exoeed one hundred 
rupees, and the order did not decide any of tbo 
speoial questions referred to in S. 153Tot the 
Bengal Tenancy Act (a). Prafulla v. Noslban- 
neisa, 24 O.LJ. 331 (S.B.). 

SANDERSON, C.J.. MOOKKRJEE, CHITTY, 

Fletcher, Teunon, Chaddhuri and 

WALMSLEY, jj. 

Reference : — (a) 27 C. 484, Appr. 

(12) Presentation of— On last dap of limita- 
tion— Negligence— Inability to get stamps— 
Unforeseen contingency— If proper ground 
for extension of time— Limitation Act, S. 6. 
Inability to get stamps, on the last day 
allowod by law for instituting a suit, is not one 
of tho conditions undor which the time allowed 
by the Limitation Law oan be extended (a). 

An appellant, who wilfully leaves the pre- 
paration and presentation of his appeal lo the 
last day of the period of limitation prescribed 
therefor is guilty of negligence, and is not 
entitled to an extension of time, if some un- 
expected cr unforeseen contingency prevents 
him from filing the appeal within time. 

B. 6, Indian Limitation Act, 1908, was 
not provided to enoourage negligence, procras- 
tination and laxity (6). Kedarnath v. Zum- 
berlal, 12 N.L.R. 171. 

BTANYON, a.j.c- 

Rejerenczs : — (a) (1880) Digest of Civil Rul- 
ings of tho Court of the J.C., G.P., Part IV, 
Ruling No. (9), F. (6) 6 N.L.R. 25, F. 

(13) Grounds of appeal— Argument by appel- 
lant differing from grounds. 

Where ah allegation as to the production of 
a dooument in the lower Court was not made 
in the grounds of appeal, the appellant could 
not be permitted to go beyond his grounds 
and flhange his story at the time of arguing the 
appeal. Muhammad Khan v. Bechan Khan, 

30 Ind. Cas. 374. 

HOLMS, J.M. 

(14) Court-fees— Payment on valuation by 
lower Court . 

• The Court-fee payable for an appeal must be 
calculated spon the valuation of the subjeot- 
xnatter of the suit arrived at by the lower 
Gourf. Buvendra Naraln Sioha v. Hu Ajar 
Bah am an, 13 Ind. Cas. 379. 

BHABFUDDIN and MULLICK, JJ. 


Appeal— {Continued), 

—I.— General— {Continued), 

(16) Order refusing to appoint receiver — 
Appealable order — Civ . Pro. Code {ActV 
of 1908), O. XL, r. 1. 

An order refusing to appoint a Rooeiver dur- 
ing the pendency of a suit is appealable. Muni 
Lai y. Jagannath, 33 Ind. Cas. 736. 

PlGGOTT and WALSH, JJ. 

Reference \— 17 C. 680 ; 31 0. 496, F,, 

(1G) Final decree passed before filing appeal 
against preliminary decree— Preliminary decree^ 
whether appealable . Sadhu Gharan Datt v. 
Hara Nath Datta, 27 Ind. CaB. 136 = 20 O.W. 
N. 231. Beo Final Part, 1915, Col. 284. 

(17) Appeal— Suit for partition — Prelimi- 
nary decree , appeal against, competency of— 
Final decree pending appeal — Civ. Pro . Code 
(1908), S. 97. Atul Chandra 81ngh v. Kunja 
Behart Singha, 22 C.L.J, 90 = 30 Ind, Cas. 
321. Bee Final Part, 1915, Col. 284. 

(19) Memo, of objections- Appeal out of time 
—Right to hear memo. Blrldugadda Yenk&dn 
v Reoelver of Ntdadavole, (1915) M.W.N. 
792 = 30 Ind. Cas. 832. 8ec Final Part, 1916, 
Col. 285. 

(19) Discretion — Decree payable by instal- 
ments— Dates fixed for payment of instalments 
— Date varied by Order of Court of appeal as 
regards some instalments— Court refusing to 
extend time for vaymmi of further instalments — 
Appeal. Ahmed Musajl Salejl y. Mamoojl 
Mueajl, 22 C.L.J. 293 = 31 Ind. Cas. 315. Bee 
Final Part, 1915, Col. 285. 

(20) Death of one of the respondents pending 
appeal — Right of respondents’ joint — Repre- 
sentative not brought on record in time— 
Abatement of whole suit — Ignorance of law no 
excuse. See ABATEMENT, No. 1, 3 P.R. 1916. 

(20-a) Adverse order against creditor — Right 
of creditor to, against order. See ACT III OF 
1907 (Provincial Insolvency), No. 61, 
36 Ind. Cas. 771. 

(21) Decision of Subordinate Judge on the 
Small Cause side — Revision — Procedure. Bee 
Act III of 1907 (Provincial Insolvency), 
No. 65. 31 Ind. Ca?. 16 = 6 L.W. 220. 

(22) Insolvency — Absence of available assets 
no ground either for refusing or annulling 
adjudication — Appeal. See ACT III OF 1907 
(Provincial insolvency), No. 51, 171 
P. W.R. 1916. 

(23) Order under 8. 43 (2) and 8. 4G (2), (3), 
Provincial Insolvency Act— Appeal. Bee ACT 
III OF 1907 (PROVINCIAL INSOLVENCY). 
No. 67, 23 G L.J. 653. 

(24) Proceedings in Insolvency — Release of 
property seized as that of the insolvent — ,from 
order of release— Nood for leave of Court— 
Praotioe, See ACT III OF 1907 (PROVINCIAL 
INSOLVENCY). No. 19, 83 Ind. Cas. 773. 

(25) Deoision on question of amount of rent 
payable. See BEN. ACT VIII OF 1669 (LAND- 
LORD and Tenant Procedure), Nos. 2 
and 3, 30 Ind. Cas. 277* 
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A ppeat— (Continued ) . 

1.— General— (Continued), 

(96) Right to enhanoe or vary rent— Deter- 
mination of amount of rent. See BEN. 
AOT VIII OF 1869 LANDLORD AND TENANT 
PROCEDURE), Nos. 2 and 3, 80 Ind. Oas, 277. 

(27) Basis of enhancement of rent discussed — 
Dooroe of speoial Judge determining amount of 
enhancement. See Ben. ACT VIII OF 1886 
(TENANCY), No. 22, 1 Pat. L.J. 409. 

(28) Conourrent findings of faot of Conrts 
below, dismissal of appeal for. See Ben. 
ACT VIII OF 1886 (TENANCY), No. 67, 20 C. W. 

N. 1362. 

(29) Order of remand— Whether maintainable. 
See BEN. AOT VIH OF 1886 (TENANCY), 
No. 69, 34 Ind, Caa. 301. 

(30) Question of abatement of rent, decision 
regarding. See BEN. AOT Vlll OF 1885 
(TENANCY), No. 68, 34 Ind. Cas. 851. 

(31) Against dearoe not substantially altered 
by amendment — Limitation. Boo BUR. ACT VI 
of 1900 (Lower Burma Courts), No. i, 36 
Ind. Cas. 347. 

(32) See O. P. ACT XVIII OF 1881 (LAND 
Revenue), No. 4, l Pat. L.J. 290. 

(33) Commutation suit— No definite order for I 
commutation — No appoal and sooond, where 
no deoree was passed, See Mad, ACT I OF 
1908 (Estates Land), No. 27, 34 Ind. Cas. 
460. 

(34) Resumption suit — Ex-parte deoree, 
order setting aside— If appealable. Boo OUDH 
ACT XXII OF 1886 (RENT), No. 33, 34 Ind. 
Cas. 702. 

(35) Judgmont disposing of the, very short, 
not giving the faots ia defective and good ground 
for revision— No finding on the pleas of the 
defendant— Judgment based on far-fetched theo- 
ries. See PUN. ACT XVI OF 1887 (TENANCY), 
No. 18, 4 P.W.R. 1916 (Rev.). 

(36 & 37) Sec U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 62, 36 Ind. Cas. 106. 

(38) In ejectmont suit, question of proprietary 
title when arises. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 61, 81 Ind. Cas 863. 

(39) Review rejected — Civ. Pro. Code (1908), 

O. XLVII, r. 7. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 49, 31 Ind. Cas. 912, 

(40) Suit for ejeotmeut — Defendant pleadiug 
that he holds as tenant from a third person — 
Question of proprietary title — Appeal — Juris- 
diction. See U.P. ACT II OF 1901 (AGRA 
TENANCY), Nd. 33, 14 A.L.J. 666. 

(41) Suit for ejeotmeut — Proprietary title — 
Acquiescence. See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 60, 31 Ind. Cas. 857. 

(42) Suit for rent— Second appeal to District 
Judge— Order of remand— No appeal to High 
Court. See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 63, 14 A.L.J. 84. 

(43) See U.P. ACT III OF 1901 (LAND 
Revenue), No. 16, 33 Ind. OaB. 262, 


A ppeai— (Continued ) , 

— 1.— General— (Continued). 

(44) First appeal how differs from a revision 
or a second appeal. Bee APPEAL (SECOND 
Appeal), No. l, 28 P.W.R. 1916. 

(45) Deoree based on invalid award— No 
appeal. See ARBITRATION, No. 5, 1 Pat. L.J. 
306. 

(46) Review— Ob jeotion not taken in original 
Court— Invalidity of arbitrator's appointment— 
Objeotion disallowed on appeal— Order on review 
allowing the objeotion— Appeal — Whether lies. 
See ARBITRATION, No. 4, 116 P.R. 1916. 

(47) Award becoming null— Deoree in aooord- 
anoo with award — Appeal, whether lies. See 
AWARD, No. 2, 11 P.W.R. 1916. 

(48) Order recording award — No appeal lies. 
See AWARD, No. 6, 1 Pat. L.J. 90. 

(49) # Order rejecting award for misconduct— 
Appeal. See AWARD, No. 9, 107 P.W.R. 1916, 

(60) New plea not to be raised in appeal in- 
consistent with the original plea in lower Court, 
See Buddhist law (Partition), No. i, 9 
Bur. L.T, 63. 

(61) Soe Civ. Pro. Code (1908), No. 689, 
31 M.L.J, 827. 

(62) See CIV. PRO. CODE (1908), No. 709, 

31 M.L.J. 509. 

(63) See CIV. PRO. CODE (1908), No. 100, 
33 Ind. Oas. 71. 

(64) See ClV. PRO. CODE (1908), No. 6, 35 
Ind. Cas. 66. 

(65) Additional evidence in — Admissibility of. 
Soo CIV. PRO. CODE (1908), No. 665, 1 Pat. 
L.J. 435. 

(56) Adjudication directing abatement of 
suit on aooount of plaintiff’s death, whether 
deoree. See ClV. PRO. CODE (1908), No. 6, 
111 P.W.R. 1916. 

(57) Appeal Court if may remand oases other- 
wise than under O. LXI, rr. 23 and 25— Addi- 
tion of parties on appeal and amendment of 
plaint if justify remand. See Civ. PRO. CODE 
(1908), No. 210, 20 O.W.N. 547. 

(68) Appeal, memorandum of— Not stamped 
—Presentation along with application for leave 
to appeal as pauper -Latter application dis- 
missed— Time given for payment of Court-fee 
on appeal memo — Court-fee paid mthin time 
— Bffoot— No bar of limitation — Power of Court 
to grant time. Seo CIV. PRO. CODE (1908), 
No. 690, 31 M.L.J. 269. 

(69) Appellate Court — Admission of new evi- 
dence— *No application made — No reasons 
reoorded— Legality. See ClV. PRO, CODE 
(1908), No. 664, 3 L.W. 163. 

(69- a) Application for restoration of appeal 
rejeofced— Review— Order refusing to set aside 
order rejecting appeal— Review rejected — Revi- 
sion. Bee Civ. Pro. Code (1908),, No. 257-a, 

32 Ind. Oas. 86. 

(60) Applioation for review after filing of 
appeal. See CIV. PRO* CODE (1908), No. 700, 
35 Ind. Cas. 867* 
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Appeal — ( Continued ). 

1 .—General— (Continued ) . 

(61) Application to set aside sale in ezeontion 
—Dismissal for default— Application for resto- 
ration rejected — Order if appealable. Bee Civ. 
PRO. Code (1908). No. 880. 20 O.W.N. 1203. 

(61-a) Application to set aside ex parte decree 
— Dismissal of application for default. See 
CIV. Pro. Code (1908), No. 888, 36 Ind, Cas. 
798. 

(61-6) Application to set aside sale— Non- 
payment by judgment-debtor within time 
agreed upon — Power of Court to exteud time. 
Bee CIV. PRO- CODE (1908), No. 512, 36 Ind. 
Oas. 809. 

(62) Arbitration —Award— Decree— Revision, 
Bee ClV. PRO. CODE (1908), No. 728, 35 Ind, 
Oas. 914. 

(63) Assignee’s application for oxibution 
opposed by attaching creditor of decree— Matter 
if appealable. See ClV. PRO. CODE (1908), 
No. 117, 20G.W.N. 679. 

(64) 83.55,47.145, 115, Civ. Pro- Code— 
Judgment-debtor released on security in order 
to enable him to apply to be adjudged insolvent 
— Failure of judgment-debtor to so apply— 
Application by decree-holder to forfeit security 
bond refused— Appeal whether lies— Revision, 
See ClV. PRO. CODE (1908), No. 130, U.B.R. 
(1916), 1st Qr., 103. 

(65) Oiv. Pro. Code, S. 96 (2), O. XLI, r. 27 
— Construction — Ex-parte deoree — Appeal — 
Power of appellate Court to direct production of 
additional evidence wrongly ezoluded hy lower 
Oonrt. See ClV. PRO- CODE (1908), No. 184, 
9 B.L.R. 191. 

(66) Civ. Pro. Code, O. XLI, rr. 4 and 33 — 
Boope— Powers of Court— Appeal by one of two 
defendants — Grounds common to all the 
defendants — Effect against the other defend- 
ants. See ClV. PRO. CODE (1908), No. 642, 
1 Pat. L.J. 143. 

(67) Consent deoree under O. XXIII, r. (3), 
GW. Pro. Code, when may be passed— Compro- 
mise not recorded— Elleot— Appeal. See ClV. 
PRO. Code (1908), No. 569, 43 G. 85. 

(68) Contents of judgment— Duty of appellate 
Court. See ClV. PRO. CODE (1908), No. 671, 
9 Bur. L.T. 69, 

(69) Contract of sale— Suit for speoifio per- 
formance— Time fixed for payment of the .price 
—Appeal — Deoree of first Court confirmed— 
Subsequent application to appellate Court to 
extend time for payment of price— Power of 
appellate Court. Bee Civ. PRO. CODE (1908), 
No. 294, 3 L.W. 29. 

(70) Doath of respondent — Application to 
substitute heirs after six months — Ignorance of 
death — Whether 1 sufficient oauso ’. See ClV, 
FRO. CODE (1908), No. 544, 118 P.R. 1916. 

(71) Deoieicu on question as to legality of 
arrest, whether a 11 decree Appeal. See ClV. 
FRO. CODE (1908), No. 1-a, 3 L.W. 35. 

(72) Deoree based on arbitration award, from, 
and revision of. See ClV. PRO. CODE (1908), 
No. 259, 31 Iod. Cas. 458. 


'Appeal— (Continued), 

— 1.— General— (Continued). 

(73) Deoree ex parte Application for re- 
hearing rejeoted— No appeal preferred— Appeal 
against deoree. See OIV. PRO. CODE (1908), 
No. 390, 14A.L.J. 1226, 

(74) Dismissal of, against both sets of defend- 
ants, discretion regarding. Bee OIV. PRO- 
CODE (1908), No. 641, 31 Ind. Cas. 886. 

(75) Dismissal of application for attaohmont 
before judgment on defendant showing cause— 
Appeal whether lies. See ClV. PRO. OODB 
(1908), No. 623, 23 O.L.J. 392. 

(76) Duty of appellate Court to consider 
grounds of appeal and write a full judgment — 
Nature of discretion given by O. XLI, r. 11, 
See CIV. PRO. CODE (1909), No. 647, U.B.R. 
(19161, 4th Qr., p. 92. 

(77) Evidence, admission of, in— Discretion. 
Seo Civ. Pro. Code (1908), No. 667, 31 Ind. 
Cas. 873. 

(78) Execution sale— Objection by judgment- 
debtor and by third party— Order — Appealabi- 
lity. See CIV. FRO. CODE (1908), No. 113, 31 
Ind. Cas. 102. 

(79) Execution sale set aside— Order to refund 
purchase-money to purchaser— Appealability- 
Conversion of oivil miscellaneous appeal into 
a revision petition — Praotioe. See CIV. PRO. 
CODE (1908), No. 97. 3 L.W. 105. 

(80) Ex parte deoree— Order setting aside— 
Appealability. See ClV. PRO. CODE (1908), 
No. 204, 84 Ind. Cas. 713. 

(81) Judgment of appellate Court not dealing 
with a point of limitation— Whether a material 
irregularity— Revision. Seo ClV. PRO. CODE 
(1908), No. 229, 3 L.W. 176. 

(82) Legal representative brought on record 
after death of judgment-debtor setting up title 
of third person— Order, appealability of. See 
ClV. PRO. CODE (1908), No. 102, 31 Ind. Oas. 
393. 

(83) Money-decrees against the same judg- 
ment-debtor in two suits by two separate 
creditors — Execution sale in one suit and 
attachment of immoveable properties in the 
seoond — Auction-purchaser in the first suit 
olaiming properties attached in seoond suit— 
Purchaser whether legal representative of judg- 
ment-debtor — Appeal — Qeoond appeal. Bee 
CIV. PRO. CODE (1908), No. 87, 3 L.W. 377. 

(84) No appeal from orders under O. XXI, 
r. 66 (4), Civ. Pro. Code. See ClV. PRO. CODE 
(1908), No. 206, 8 L.B R. 350. 

(84-a) Omission to specify date of hearing in 
notice of appeal — Ex parte deoree — Right of re- 
hearing. See CIV. PRO. CODE (1908), No. 649, 
36 Ind. Cas. 624. 

(85) Order granting review whether appeal- 
able. See CIV. PRO. Code (1908), No. 688, 
1 Put. L.J. 193. 

(86) Order granting review whether appeal- 
able. See ClV. PRO. CODE (1908), No. 702, 
48 P.W.R. 1916. 
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Appeal— [Continued ) . 

1.— General— ( Continued ) . 

(87) Order of abatement— Whether deareo— 
Appeal. See Civ. PRO. Code (1008), No. 8, 
14 AiL.Ji 8* 

(88) Order of remand— Sait of Small Cause 
nature—, from order. See ClV. Pao. CODE 
(1908), No. 198, 86 Ind. Gas. 896. 

(89) Order overruling preliminary objection 
against maintainability of suit— Not a deore? — 
No appeal lies. See ClV. PRO. CODE (1908), 
No. 2, 8 L.B.R. 313. 

(90) Order refusing to set aside ex parte decree 
—Appeal— Sufficiency of substituted service. 
See Civ. Pro. Code (1908), No. 349, 20 o.W. 
N. 178. 

(91) Order setting aside ex parte decree- 
Whether appeal lies. S^e ClV, PRO. CODE 
(1908), No. 208, 40 P.B. 1916. 

(92) Pendency of, against an order refusing 
to set aside ex parte decree— Stay of proceedings 
iu execution— Discretion of Court. See ClV. 
PRO. CODE (1908), No. 498, 35 Ind. Gas. 443. 

(93) Power of appellate Court to expunge 
remarks. See ClV. PRO. CODE (1908), No. 61, 

8 L.W. 283. 

(94) Powers of Courts in striking off and add- 
ing parties— Dismissing suit for non-proseou- 
tion, when plaintiffs compromise with only some 
of the defendants— Court if bound to pass a 
dooree embodying the torms of the com promise 
under O. XXII I, r. 3— Appeal if lies, when no 
deoroe paasod — Alternative remedy by way of 
revison if lies. See ClV. PRO. CODE (1908), 
No. 264, 20 O.W.N. 762. 

(96) Preliminary decree — Final decree — 
Appeal against preliminary deoree only although 
final deoree could be appealed against in time— 
Avoidance of payment of Court-fees— Effect, 
See ClV. PRO. CODE (1908), No. 185, 18 Bom. 
L.R. 76. 

(96) Preliminary deoree — Final deoree — 
Combined, against both— Legality. See ClV. 
PRO. CODE (1908), No. 186, 33 Ind. Oas. 137. 

(97) Proceedings in oonneoticn with sale pro- 
olamation — Objections of judgment-debtor 
rejected -Question whether market value of 
property is correct relates to execution— Appeal. 
Bee ClV. PRO. CODE (1908), No. 104, 14 A L. J. 
863. 

(98) Remand by appellate Court for framing 
new issues and fresh deoision— Remand order 
whether valid— Power of appellate Court. See 
OIV. PRO. CODE (1908), No. 664, 18 Bom. L. 
R. 27; 

(99) Remand on preliminary point— Lower 
appellate Court — Powers of reversal and 
remand. See CIV. FRO. CODE (1908), No. 211, 
48 O. 148. 

(100) Suit by Hindu widow— Adoption pend- 
ing suit— Widow allowed to proseoute suit, 
though divested, on strength of ante-adoption 
agreement— Order if appealable* See ClV. PRO. 
OODB (1908), No. 563, SO O.W.N. 553. 


Appeal— (Continued), 

1.— General— (Continued), 

(1011 Suit dismissed for default of plaintiff— 
Summons not served— Appeal whether lies. 
See OIV. PRO. CODE (1908), No. 871. 14 A. 

L J. 847. 

(103) Suit for malioious prosecution against 
manager of joint Hindu family— Abatement- 
Cause of aotion- Survival— Legal representative 
applying for setting aside abatement— Refusal. 
See ClV. Pro. CODE (1908), No. 649, 31 Ind. 
Cas. 4. 

(103) Suit for rent— Proceeding on. See Orv. 
PRO. Code (1908), No. 16, 24 O.L.J* 514. 

(104) Temporary injunction— Breaoh— Refu- 
sal to oommit— Appeal. See ClV. PRO. CODE 
(1908), No. 630, 3 L.W. 430. 

(106) Appeal against orders made in winding- 
up proceedings — Limitation — Extension of time 
— Principles — Speoial oiroumstanoes. See 
COMPANIES ACT (1882),No. 12, 6 P.W.R. 1916. 

(106) Case under Companies Aot— Refusal to 
adjudioato upon claim— Appeal — O. XXI, 
rr.66, 63, Civ. Pro. Code. See COMPANIES AOT 
(1882), No. 13, 14 A.L.J. 722. 

(107) Company wound up — Against order 
appointing offiaial liquidator— Managing direc- 
tor, if competent to appeal on Company’s behalf 
—Practice. See COMPANIES ACT (1802), No. 7, 

4 L.W. 226. 

(108) Rectification of Register — Power of 
Court— Director’s power to refuse to register a 
share-holdor— Courts power to interfere with the 
discretion— Appeal to High Court. See COM- 
PANIES AOT (1913), No. 3, 18 Bom. L.R. 982, 

(109) Appeal by defendant against deoree of 
ejeotment— Court in allowing appeal if may 
deoree it in favour of non appealing defendants. 
See CONTRACT, No. 13, 20 C.W.N. 1064. 

(110) One respondent if oan urge cross* objec- 
tions against another respondent. See CON- 
TRACT, No. 2, 23 C.L.J. 26. 

(111) Agency — Ploadinga— Plea not raised in 
first Court or in, memo. See CONTRACT 
AOT, No. 36, 31 Ind. Oas. 632. 

(112) Suit on joint promise against joint pro- 
misors— Dismissal— Death of one defendant 
pending appeal — Non-joinder of his represen- 
tatives— Non-maintainability of appeal. Bee 
CONTRACT ACT, No. 45, 34 Ind. Cafl. 138. 

(113) Deoree oreating charge over property— 

Appeal— Prayer for releasing property from the 
charge— Ad valorem Court-fee payable. See 
COURT-FEES, No. 1, 11 P.B. 1916. • 

(114) Redemption of mortgage— Appeal from 

deoree of lower Court— Stamp duty payable on 
memorandum of appeal. See COURT-FEES, 
No. 4, 80 Iud. Oas. 323. • 

(115) Case remandod on appeal as against 
some respondents — Refund of fee. See COURT 
Fees act, No. 16, 14 a.l.J. 671. • 

(116) Deoree against a firm— Order refusing 
exeontion as against an alleged partner— Appeal 
— Oonrt-fee. Bee COU&T FEES AOT, No. 36, 
8 L.B.R. 800. 
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Appeal— (Continued ) . 

— 1.— General— {Continued), 

(117) Suit (or accounts— Preliminary decree 
— Appeal by defendant against the whole decree 
— Defendant whether bound by valuation in 
plaint. See COURT FEES AOT, No. 4, SO M. 

L. J. 402. 

(118) Pleadings— New defence whether can 
be raised in appeal. See CUSTOMS (PUNJAB— 
ADOPTION). No. 1. 8 P.W.R. 1916. 

(119) See Damages, Suit for, No. l. 20 

M. L.T. 803. 

(120) See EXECUTION OF DECREE, No. 14, 
U.B.R, (1916), 2nd Qr., p. 119. 

(121) Execution of decree in suit valued at 

over Rs. 6,000 but decreed for loss— Act XII of 
1887. See EXECUTION OF DECREE, No. 24, 
31 Ind. Cas. 496. u 

(122) Small Cause Court decree— Transfer to 
Court of Munsif for execution— Order in execu- 
tion— Appeal. See EXECUTION OF DECREE, 
No. 4, 14 A.L.J. 416. 

(123) Small Cause suit — Execution on Small 
Cause side — Order — Appeal — Competency ‘of 
revision when there is no appeal. See EXECU- 
TION OF DECREE, No. 1, 3 L.W. 34. 

(124) Execution sale— Purchase by decree- 
holder — Delivery of possession— Order whether 
appealable. Seo EXECUTION SALE, No. 4, 20 
C.W.N. 829. 

(126) Whether notice of appeal negatives 
bona fides See Execution Sale. No. 2, 30 
M.L.J. 497. 

(126) Deoree - When deoision beoomea final— 
Appeal — Expiry of time for filing the same. 
Bee FINAL DECREE, No. 1, 34 Ind. Cas. 204. 

(127) Order accepting seourity furnished by 
guardian whether appealable. See GUAR- 
DIANS AND Wards ACT, No. 7, 30 M,L.J. 608. 

(128) Objeotion to secondary evidence of 
registered will admitted without demur — 
Whether can bo taken in. See HINDU-Law 
(INHERITANCE), No. 6, 31 Ind. Cas. 600, 

(129) Estate of Maharaja of Chota Nagpur — 
Custom of impartibility and primogeniture — 
Court of, duty of — Conclusion of faofc by Trial 
Court. See IMPARTIBLE ESTATES, No. 1, 35 
Ind. Cas. 392. 

(130) Godowns necessary as residence for ser- 
vants — Whether oan bo acquired — Order 
directing their acquisition whether appealable. 
Bee Land acquisition act (I of 1894), 
No. $3, 43 0. 665. 

(131) Order granting sanction. See 
Letters Patent (allahabad), No. 1,14 
A.L.J, 1230. 

(182) Judge on leave— Delivery of judgment — 
Dissenting judgments — Appeal. See LETTERS 
Patent (Calcutta), No. 4, 23 G.L.J. 692. 

(138) Ordfer by Judge on the original side of 
the High Court refusing to restore case dismiss- 
ed M default, if a judgment and if appealable. 
Bee Letters Patent (Calcutta), No. 3, 20 
C.W.N. 594. 


'Appeal— (Continued), 

—1 .—General— (Continued). 

(134) Appeal— Expiry of time on a holiday— 
Application to obtain copies of deoree, eto. f 
after the holiday — Effeot. See LIMITATION 
ACT (1908), No. 24, 55 P.W.R. 1916. 

(135) Appeal filed out of time under advioe of 
pleader— Pleader misled by change in law— 
Sufficient oause. See LIMITATION AOT (1908), 
No. 7, 37 P.W.R. 1916. 

(136) Appeal— Time requisite for obtaining a 
oopy of the deoree— Calculation— Portions of 
days whether oan bo taken into acoount. See 
Limitation act (1908), No. 42, 12 N.L.R. 66. 

(137) Deoree— Appeal against one portion or 
by one defondant. if saves limitation as regards 
the other portion or againBt* other defendants— 
Rule, if difierent when the deoree of First Court 
oonsists of two independent decrees— Limitation 
periods to be laid down with clearness and 
ccrtainty--Subtle distinctions not to be intro- 
duced, if not warranted by language — Final 
deorees, if two, oan exist — Imperilling deoree, 
theory of, limitation, if oan be made to depend 
on. See LIMITATION ACT (1908), No, 284, 
3 L.W. 621. 

(138) Exclusion of time requisite for obtain- 
ing copy ol deoree — Duty of appellant— Delay 
in preparing deoree due to laohes of the officers 
of Court — Effeot— Court directing postpone- 
ment of preparation of deoree — Efieot, See 
Limitation act (1908), No. 41, 9 S.L.R. 193. 

(139) Letters Patent, ol. 10— Point not argued 
before single Judge if may be urged in. See 
Limitation act (1908), No. 26, 20 C.W.N. 
1303. 

(140) New case, if oan be set up in. Bee 
limitation act (1908), No. 242, 34 Ind. Cas. 
897. 

(141) Order of Munsif dated 8-6-1914 — 
Appeal presented on 1-8-1914, whether barred. 
Bee Limitation act (1908), No. 8, 43 P.W. 
R. 1916. 

(142) Power of appellate Court to transfer 
defendants to category of plaintiffs. See LIMI- 
TATION ACT (1908), No. 43, 20 C.W.N. 522. 

(143) Presentation after time prescribed— 
Review of judgment — Time spent in application 
for— When may be deducted — ' Sufficient 
Cause’. See LIMITATION ACT (1908), No. 13, 
34 Ind. Gas. 44. 

(144) Presentation of, beyond time— Death 
of defendant after argument but before judg- 
ment — Appeal by defendant’s heirs after 
prescribed period — Sufficient oause. See LIMI- 
TATION AOT (1908), No. 10, 18 Bom. L.R. 751. 

(145) Presentation of, to wrong Court — 
Bona fide mistake — Delay in filing appeal— 
Saving of limitation. See LIMITATION AOT 
(1908), No. 12. 80 Ind. Oas. 211. 

(146) Sufficient oause under S, 5, Limitation 
Aot — Discretion used by lower appellate Court 
—Not to be interfered with in seoond appeal — 
Law of appeal— Efloot of ohange brought bj 
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A ppeal— (Continued) . 

1.— General— (Continued), 

Punjab Courts Aot (III of 1914), Seo LIMI- 
TATION ACT (1908), No. 26, 18 P.W.R. 1916. 

(147) Time foe— Extension of time— Amend- 
ment of deoree— Whether time for appeal 
extended by suoh amendment. See LIMITA- 
TION AOT (1908), No. 11, 34 Ind. Oas. 666. 

(148) Power of appellate Court to take oogniz- 
anoe of matters happening subsequent to .the 
institution of the suit. See MOBTQAOE 
(General), No. 9, 19 M.L.T. 360. 

(149) Question of notice decided without an 
issue thereon — Objection, if can bo raised in — 
Praotioe. Seo MORTGAGE (GENERAL), No. 26, 

4 L.W. 602. 

(160) Partition suit — Appeal against prelimi- 
nary decree — Final decree passed pending suoh 
appeal — No appeal filed against fiual decree — 
Whether appeal against preliminary decree can 
proceed. Soe PARTITION, No. 5, 20 O.W.N. 
1174. 

(161) Disposal of, on ground not urged. See 
Practice and Procedure, No. 9, 36 Ind. 
Oas. 638. 

(152) Notification taking away right of pre- 
emption pending appeal against decree granting 
pre-emption — Decree- holder’s right not affected. 
See PRE EMPTION. No. 18, 130 F.R. 1916. 

(163) Order refusing to remove a Receiver — 
Appeal if lies. See Receiver, No. 2, 23 O.L. 
J. 217. 

(164) See RENT, No. 3, 1 Pat. L.J. 469. 

(166) Judgment of lower Court whether 

operates as res judicata during pendency of 
appeal. See RES JUDICATA, No. 3, (1916) 
M.W.N. 223. 

(166) S. 163. Bengal Tenancy Aot— Question 
of title raised but not decided by Munsif exercis- 
ing final jurisdiction — Appeal to Distriot Judge 
if lies— Distriot Judge deciding question of 
title in appeal — Seoond appeal if lies. See 
REVIEW, No. 3, 20 O.W.N. 967. 

(157) Dooree of the appellate Court, effect of 
—Appeal by some of the parties, effect of. See 
REVIEW, No. 4, 24 G.L.J. 617. 

(158) Letters Patent appeal — Review of judg- 
ment if competent. See REVIEW, No. 1, 
3 L.W. 172. 

(158-a) Amendment of deoree pending. See 
RULES OF Practice, No. I, 32 Ind. Oas. 194 

(159) Small Cause Court suit tried on original 
side—c to Distriot Judge— Jurisdiction — High 
Court to set aside deoree. See SETTING ASIDE 
DECREE, No. 1, 14 A.L.J. 984. 

(160) See SETTING ASIDE SALE, No. 2, 
S3 Iud. Cas. 574. 

(161) Dooument not stamped or insufficiently 
stamped admitted in evidence— Duty of appel- 
late Court. See STAMP ACT (1899), No, 13, 
8 Bur. L.T. 290. 

(162) Mortgage— Preliminary deoree— Deoree 

absolute (or sale— First deoree not appealed 


Appeal— (Continued ) . 

1 General— (Concluded ) . 

from— First deoree oannot be attaoked in appeal 
against the Beoond. See TRANSFER OF PRO- 
PERTY ACT, No. 119, 18 Bom. L.R. 38. 

— 2.— Seoond Appeal. 

(1) Second appeal — Defective finding a good 
ground— Phrases leading to such conclusions 
— Second appeal and duty of the Judge of 
the appellate Court explained— Jurisdic- 
tional value of two reliefs for restitution of 
conjugal rights and injunction— Chadar 
andazi with brother-in-law among Jats— 
Decree for conjugal rights discretionary— 
Suits Valuation Rates— 8, 41 of Act III of 
1914. 

1. The jurisdictional value of the follow- 
ing two reliefs combined does noc exoeed of 
Rs. i|boo. 

(a) The restitution of oonjugal rights. 

(b) An injunction restraining any relative or 
other person connected with a woman, from 
preventing the rc-union of the alleged husband 
aqd wife. 

2. A finding of faot is liable to be set aside 
even in Beoond appeal, whom it is difficult to 
ascertain from the judgment of the lower appel- 
late Court, whether its Judge has applied his 
mind to a proper consideration, and what his 
real opinion is of the value, of the evidence in 
the caeo. 

Phrases like the following lead to this con- 
clusion. 

(а) 11 1 do not think that any very oogent 
reason for thinking the lower Court wrong has 
been adduced.” 

(б) 11 1 have simply to pay that I think that 
the finding of the Munsif and Commissionez 
that the Karewa took place must finally pre- 
vail.” 

(c) 11 1 can here but repeat that the impression 
left by the evidence is of an aotual occurrence.” 

(d) “ Simply the lower Court whioh had the 
witnesses before it believed them to be speaking 
the truth.” 

3. A first appeal differs from a revision and a 
seoond appeal in this important respect, that 
appellant has a right to ask that the appellate 
Court shall read and appraise the evidence in 
the oase and shall oome to its own finding ofi 
that evidenoe on the points in isEue k 

Ube appellate Court is not doing its duty if, 
instead of fortifying its independent opinion 
based on the evidenoe with the conclusions of 
the first Court, it merely shelters itself behind 
the decision arrived at by that first Court.* 

4. Where, as in this case, the liberty of a 

woman is at stake and the idea of the people of 
her olass is that a brother's widow is regarded 
as a ohattel to be inherited oif a par with the 
other property of her deceased husband, a deoree 
for oonjugal rights is not justifiable when the 
evidence is not euffioiontly strong ifc support of 
the olaim. m 

6. The restitution pf oonjugal rights is a 
matter entirely within the discretion of the 
Courts. Therefore the husband’s claim shoud 
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Appeal — [Continued). 

2.— BecoDd Appeal— (Continued), 

not be decreed where a widow, who may have 
been surprised into a chadar andasi ceremony 
with her brother-in-law, without delay repudi- 
ates the relationship and goes off to her own 
family. VuaBammat Bhanl v. Banal, 38 
P.W.R. 1916-38 Ind. Gas. 1002. 

LE ROSSIGNOL, J. 

(3) Question whether parties follow Muham- 
madan Law or custom , one of fact— Appeal, 
whether maintainable , 

Held, that the question whether the parties 
to a oaso follow Muhammadan Law or custom 
is a question of fact and cannot be agitated in 
seoond appeal. Therefore, is the absence of a 
certificate under 8. 41 *8) of the Punjab Courts 
Aot (IIIof 1914), the Chief Court cannot even 
go into this abstract question. Ilahl Bakah 
v. Rahim Bakah, 106 P.W.R. 1916-34 Ind. 
Gas. 219. 

JOHNSTONE, C J. and CHEVIS, J. 

References : —31 A. 557 at p. 670 fP,C.) = 10 
O.L.J. 297-11 Bom L.R. 1210-14 C.W.N. 
59-86 I. A. 210-4 Ind. Oas. 457, F, 

(3) Civ , Pro , Code (1882), S . 584 — Second 
appeal— High Court , if may remit case for 
re-hearing on a new case not raised in the 
pleadings, when decree as made correct on 
the issues raised and decided— Procedure, if 
competent . to be adopted in exceptional 
eases— Surprise, discovery of new facts— 
Costs, party at whose instance new issue 
raised to pay costs— Suit to eject 
from tenure held for service— Chowkidari 
ohakran — Police duties performed under 
supervision of Government — Control of | 
Government over private ohakran, if exists . 

In 1801, the predecessor of the plaintiff exe- 
cuted a kabulyat in favour of Government in 
respect of a newly-settled Pergunnah. under 
whioh the proprietor of the Pergunnah was I 
bound “ to maintain and keep the same Sardars I 
and Paiks who had all along existed in the Per- 
gunnah and to carry out whatever order might 
by passed by the Magistrate on the Paiks, and 
was precluded from dismissing the Bardars or 
Paiks, and bound to depute the Paiks to watoh 
And take care of the boundaries of the Pergun- 
nah, and gee that no' theft or daooity and no 
riot occurred anywhere." The plaintiff's suit to 
eject a Paik was opposed by Government, which 
relying only on the kabulyat urged that the 
Paik in question was one whose tenure services 
inolvded the performance of police duties, whilst 
the plaintiff urged that he held on tenure 
services personal to himself and having no con- 
nection with the looal police. The Subordinate 
Judge, the District Judge and the High Court 
all agreed in upholding this contention, but 
whilst the two former upon that finding deoreed 
the suit, the High Court in seoond appeal per- 
mitted the Government to raise a fresh issue, 
via,, /whether the lands comprised iu the jaghir 
in question were Chowkidari Chakran lands, 
that is, lands whioh at or before the settlement 


’Appeal— [Continued), 

9.— Becond Appeal -(Continued). 

had been appropriated or assigned tor the main- 
tenance of the polioe force, and by reason of such 
appropriation excluded from the Zemindar! 
assessment (vide Regs. I of 1793 and XIII of 
1806), discharged the deoree of the DUtriet 
Judge and remitted the action for rehearing— 
ordering at the Bame time that all the costs 
already incurred would abide the result of the 
reheating ; 

Held— That the Government ought not to 
havo been allowed to raise a new issue not 
raisod in the ploadinga, although they appeared 
to have had full knowledge of it when they pre- 
ferred their defence ; and that therefore the 
order of High Court should be discharged and 
the decree of the DiBtriot Judge restored. 

That even if it was competent to the High 
Court to remit a case for hearing on an issue 
not raised by the defendant in the pleadings or 
suggested in the lower Courts, this might be done 
only in exceptional oases for good oause shown 
and on payment of all ooBts thrown away. 

That in this ease the Government had shown 
no ground whatever for the indulgenoe they 
claimed, as they did not suggest that they had 
been in any way taken by surprise or had dis- 
covered fresh faots of whioh they were unaware 
when the case was before the lower Courts. 

That the order that all costs already inourred 
should abide the result of the rehearing was 
bad, inasmuch as the plaintiff if he bad failed'on 
a'new oase raised by the defendants lot the first 
time in seoond appeal, would have to pay the 
whole coats of the issues on whioh he had 
succeeded in the two CourtB below. Maharajah 
Sri Ram Chandra BanJI Deo y. The Secretary 
of State, 20 C.W.N. 1246-24 O.L.J. 296-81 
M.L.J. 746-18 Bom. L.R. 838-14 A.L.J. 
1009-4 L.W. 261 = 20 M.L.T. 236 -(1916) 2 
M.W.N. 176-43 O. 1104 (P.G.). 

LORD ATKINSON, LORD PARKER OF 
Waddington, Sir John Edge and 
Mr. ammer Ali. 

(4) Misreading of evidence whether ground 
for second appeal. 

Misreading of evidenoe affords sufficient 
reason for the Chief Court to interfere on 
seoond appeal. Jowala Singh v. Lakha Blngh, 
81 P. R. 1916-126 P.W.R. 1916-89 P.L.B. 
1917-86 Ind. Oas. 892. 

JOHNSTONE, O.J. 

(6) Document— Question involving interpret 
tation of — When question of law— Bare ques- 
tion of fact— No second appeal— Punjab 
Courts Act III of 1914, 8, 41 (1). 

Where the only question to be deoided in a 
ease is 1 whether the donor made a gift of 
shamilat patti to D or not? ’ the mere oironm- 
stanoe that, in deoiding the queation, one has 
to interpret a dooument, will not alter the 
question into one of law. The question in auola 
a ease is one of fact and no second appeal lies. 
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Appeal— (Continued). 

—2.— Second Appeal— (Continued), 

As to when a question involving construction 
of a doonmont is one of law, discussed. Olwan 
Ohand v. Bandar, 68 P.R. 1916-36 Iud. Gas. 
199. 

JOHNSTONE, O.J. 

(6) Construction of deed whether a document 
is deed of mortgage or sale— Whether it is a 
ground of second appeal— Finding that a 
certain amount of the consideration money 
was returned after— Registration is question 
of fact— 8- 41 of the Punjab Courts Act III 
of 1914. 

Held, that : — 

A finding whether a certain document is a 
deed of mortgage or sale based simply on the 
construction of the deed is a good ground for a 
second appeal. 

But such a finding cannot be disturbed in 
aeoond appeal if it is based on the construction 
Of deed combined with the surrounding cir- 
oumatanoes and other evidenoe. Ahmad Khan 
v. Alam Khan. 116 P.W.R. 1916-120 P.L.R, 
1916. 

JOHNSTONE, O.J. 

References.— 16 G.W.N. 1033; O.A. 163 of 
1896 dcoided on the 11th May, 1897, by 
Mr. Justice Cbatterjee and Mr. Justice Clark ; 
86 P.R. 1899 ; 16 P.K. 1907-127 P.YV.R. 1907; 
68 P.R. 1916; 14 Ind. Gas. 331- 190 P.W.R. 
1912. 

(7) Raising mixed question of law and fact 
— Second appeal . 

Where a mixed question of law and fact was 
not ohallenged in the lower appollate Court the 
Chief Court would not allow the same point to 
be raised again in second appeal. Gehlrnal v. 
Knrmulal, 10 8.L.R- 33-36 Ind. Gas. 661. 
Pratt, j.o. aad Crouch, a.j.g. 

(8) No definite finding by first Court on issue 
of fact— Definite finding by first appellate 
Court — Effect of such finding in second 
appeal . 

Where the Court of first instance oamo to no 
definite finding upon a particular issue of faot 
and the first appellate Court, after the examina- 
tion of the evidenoe, oamo to a definite con- 
clusion on that question of faot, the seoond 
appellate Court was oonoluded by the finding of 
the lower Court. Tllak Ram v. Slta Ram, 80 
Ind. Cas> 603. 

Lindsay, j.o. 

(9) Suit to set aside agreement— Document, 
admitted in Court of first instance without 
objection— Question of admissibility— Not to 
be raised in second appeal. 

Where in a suit to set aside an agreement, 
the plaintiff herself oame into Court mentioning 
the agreement and alleging that it was not 
binding upon her beoanse it was brought about 
by fraud and the documents were all admitted 
in the Court of first instance without objection 
on the part of the plaintiff. 

16 
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' Appeal— -(Continued), 

2.— Seoond Appeal— (Continued). 

Held that the plaintiff oannot in second 
appeal question as to the admissibility of docu- 
ments wbioh were received in evidenoe by the 
Court below. Mmammat Kirpla y, Hardeo, 
34 Xod. Gas. 67. 

Richards, o. j.. Tudball and Walsh, jj. 

(10) Right to question finding of fact— Finding 
not supported by evidence on record . 

In a seoond appeal a finding on a question of 
faot may be made a ground of appeal, if there 
is no evidenoe to support the finding. Sarfaraa 
v. Babu Ram Pande, 80 Ind. Cas. 376. 
HOLMS, J.M, 

(11) Finding of fact— Absence of definite find- 
ing by lower Court— No evidence to support 
finding. 

Where the Court of first instance oame to no 
definite finding on a puint of faot and there was 
no evidence to support any &uoh finding, the 
Beoond appellate Court can interfere with a 
finding of faot upheld by the lower appellate 
Coutf. Bechu Singh y. Beni Singh, 30 Ind. 
Cas. 380. 

Holms, j.m. 

(12) Appeal ( Second appeal), amendment of 
plaint n. 

A suit to set aside a deoree as based on fraud 
having been dismissed by the lower appellate 
Court for the reason that no fraud was com- 
mitted by the defendant but that errorB in the 
deoree were due to mistakes of all parties, it 
would be straining the law a bit if the High 
Court were to allow the plaintiff to amend the 
plaiut in seoond appeal and litigate the suit as 
a suit for rectification of a decree founded on 
mistake. Shy&ma Sund&rl Ghose v. Aswlnl 
Kumar Ghakravartl, 36 Ind. Cas. 91. 
OHATTERJEK and NEWBOULD, JJ. 

(12-a) Order under 0. XXI, r. 89, Civ . Pro. 
Code , appealability of. 

Where an order ier made under O. XXI, r. 89, 
Civ. Pro. Code, there is only a first appeal to 
the District Judge and no further appeal lies to 
the High Court. Moulvi Balyld Rail- ad-dln 
Hossaln y. Bende&hrl Prasad Singh, 36 Ind. 
Cas. 769. 

MULLIOK, J. 

(13) Appellate Court not ' omitting to* consider 
evidenoe on record— 8. 41 of Act III of 1914. 
Muisamroat Sharaf Noor y. Ahmad, 97 P.W. 
R. 1915-240 P.L.R. 1916-30 Ind. Cas. 606. 
See Final Part, 1916, Col. 803. 

• 

(14) Suit for rent or in the alternative for 

damages — Amount claimed less than Rs. 100— 
Bengal Tenancy Act, S. 163— Civ. Pro. Code 
(1908), Ss. 102, 116— Error in law. Mohlm 
Ohunder Pal Ohowdhvy y. Mirra Ahmad All 
Khan, 22 O.L.J. 664-33 Ind. Cas. 346. See 
Final Part, 1916, Col. 303. • 

(16) Finding of faot— Adverse Possession- 
Abandonment of land — Misunderstanding "of 
faots — Interforenoe in teoond appeal. Sea 
ABANDONMENT, No. 1, 99 P.L.R. 1916. 
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Appeal— (Continued)* 

3. -Second Appeal— (Continued)* 

(16) Right of fishery — Small Cause suit— 
Seoond appeal. See Act IX OF 1887 (PROVIN- 
CIAL Small Cause courts), No. 28, 31 lad. 
Gas. 797. 

(17) Suit for enhanced Kattubadi— Seoond 
appeal. See ACT IX OF 1887 (PROVINCIAL 
Small Cause Court), No. 22, 31 Ind. Cas. 
871. 

(17-fl) See BEN. ACT VIII OF 1886 (BENGAL 
TENANCY), No. 44 d, 32 Ind. Cas, 356. 

(18) No appeal maintainable from primary 
Court to first appellate Court — No seoond 
appeal from latter Court to High Court. See 
Ben. act Viil of 1885 (Bengal Tenancy), 
No. 72, 23 0‘L.J. 236. 

(19) Proceedings under S. 105, Bengal Ten- 
ancy Act — Order of settlement officer— Decision 
of special Judge in appeal— Second appeal if 
lies to High Court. See Ben. ACT VIII OF 
1885 (Bengal Tenancy), No. 58, 20 0. W.N. 
428. 

(20) Bent auit valued at less than Rs. 100 — 
Tenant allowed mafi — Whether seoond appeal 
lies by landlord. See Ben. ACT VIII OF 1885 
(Bengal Tenancy), No. 66, 20 O.W.N. 1207. 

(21) Rent suit, valued below Rg. 100 — 
Whether, lies. See Ben. ACT VIII OF 1885 
(Bengal Tenancy), No. 67, 20 G.W.N. 1352. 

(22) Suit claiming rent and damages for 
breach of oontract — Seoond appeal, See Ben. 
ACT VIII OF 1885 (BENGAL TENANCY), No. 65, 
23 C.L.J. 557. 

(22-a) Sait for rent— Conflicting claims to 
landlord’s right— Second appeal. SeeBEN. ACT 
VIII of 1865 (Bengal Tenancy), No. 69-a, 
32 Ind. Cas. 695. 

(23) Insufficiency or invalidity of notice, if 
can be pleaded for the first time in. See 
Mad. act 1 of 1908 (Madras Estates 
Land), No. 20, 4 L.W. 163. 

(24) Question whether Municipal Com- 
mittee aoted bona fide or not — Question of faot. 
See Pun. act III of 1911 (Municipal), 
No. 4, 75 P.R. 1916. 

(25) Error in weighing evidenoe — No ground 
for seoond appeal See PUN. ACT III OF 1914 
(Punjab Courts), No. 12, 72 P.R. I9if>. 

(26) See amendment of Plaint, No. 2, 30 
Ind. Cas. 387. 

(27) See CIV. PBO. CODE (1908), No. 189, 
ltt P.L.R. 1916. 

(28) See CIV. PRO. CODE (1908), No. 699. 
156 P.L.R. 1916. 

(99) See Ccv. Pro. Code (1908), No. 195, 
94 Ind. Cas. 909. 

(30) Case dosed— Application for adjourn- 
ment forfproduoing further evidence refused — 
Seoond appeal whether competent. SeeOlV. 
PBO. CODE (1908), No. 396, 91 P.L.R. 1916. 

(31) Finding of fact binding in. See Crv« 
PBO. CODE (1008), No. 192, 14 A.L. J. 1066. 


Appeal— (Continued). 

2.— Seoond Appeal— (Continued). 

(32) Findings of faot— Duty of Chief Court— 
Conclusions of lower appellate Court not to be 
disturbed if not perverse. See CIV. PBO. CODE 
(1908), No. 66, 112 P.R. 1916. 

(33) Insolvonoy— Bale after adjudication— 
Reoeiver not a party— Application to set aBide 
the sale— Applioability of S. 47, Civ. Pro. Code 
—Seoond appeal. See CIV. PRO. CODE (1908), 
No. 107, 19 M.L.T. 957. 

(34) Judgment of appellate Court, oontents 
of— Second appeal, grounds of— Findings of 
faot — Consideration of evidenoo on record— 
Disposal of all grounds of appeal. See ClV. 
Pro. Code (1908), No. 672, 108 P.L.R. 1916. 

(35) Praotioe— Taking up big original suits 
after 5-30 P.M.— Prejudioe — Interference in 
seoond appeal. See CIV. PRO. CODE (1908), 
No. 191. 3 L.W. 368. 

(36) Substantial error or defect of procedure 
— Deciding a case upon part only of the evidenoe 
— Rejection of Commissioner’s report— Seoond 
appeal. See CIV. PRO. CODE (1908), No. 193, 
23 C.L.J. 600. 

(37) Suit for damages for cutting trees — 
Small Cause nature. See Civ. PRO. CODE 
(1908), No. 194, 20 M.L.T. 281. 

(38) Suit for contribution — Seoond appeal if 
lies See CONTRACT ACT, No. 69, 23 C.L.J. 
125. 

(39) Question whether property iB ancestral 
or self-acquired— Interference in second appeal. 
Seo CUSTOMS (PUNJAB— ALIENATION), No. 8, 
94 P.L.R. 1916. 

(40) Cross-appoals decided by one judgment— 
Seoond appeal— Omission to file oopy of deoree 
in rival appeal — Effeot — Costa. See CUSTOMS 
(PUNJAB— INHERITANCE AND SUCCESSION), 
No. 13, 85 P.W.R. 1916. 

(41) Certificate for, filed after 90 days — 
Practice. Seo CUSTOMS (PUNJAB— SUCCES- 
SION), No. 3, 143 P.W.R. 1916. 

(42) Consent of brothers of widow’s husband 
— Bona fides of— Question of faot— Not open to 
attaok in second appeal. See DECLARATORY 
SUIT, No. 2, 63 P.R. 1916. 

(43) Praotioe— Appellate Court — Judgment- 
Contents of— Second appeal— Findings of faot— 
Interference. See EVIDENCE, No. 5, 94 Ind. 
Cas. 942. 

(44) Evidenoe taken before a party is added 
as defendant is admissible against him— Objec- 
tion taken for first time in seoond appeal. See 
EVIDENCE ACT, No. 20, 31 M.L.J. 479. 

(45) Finding of faot without any legal evid- 
enoe — Interference in Becond appeal. See 
GUARDIANS AND WARDS ACT, No. 15, 24 P, 
W.R. 1916. 

(46) Case raised in first Court bat not urged 
in appeal, if should be allowed to be raised on 
further appeal. See HINDU LAW (ADOPTION), 
No. 6, 20 G.W.N. 650. 
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Appeal— (Continued), 

2. —Second Appeal— (Continued). 

(47) Bee HINDU LAW— JOINT FAMILY, 
Ho. 10, 19 0.0. 169. 

(48) See Hindu Law — Joint Family, 
Ho. 99, 86 Ind. Oas. 666. 

(49) Claim to grazing rights under village cus- 
tom— Claim to interest in immoveable property 
—Not of Small Cause nature — Second appeal 
lies. See LANDLORD AND TENANT. No. 30, 19 
N.L.R. 88. 

(60) Discretionary power of Appellate Court 
to grant or refuse extension of time— When 
interfered with in. See LIMITATION ACT 
(1908), No. 9, 93 P.R. 1916. 

(61) Execution opposed by judgment- debtor 
alleging payment and asking for certification 
thereof — Pica successful in first Court, but 
reversed on appeal — Second appeal by judg* 
ment-dobtor — Limitation, if suspended during 
pendenoy of seoond appeal. 8ee LIMITATION 
ACT (1908), No. 283, 20 C.W.N. 686. 

(62) Remand— Finding of fact— Lower Appel- 
late Court — Tnoompotency to disturb suoh 
finding. See LIMITATION ACT ( 1908), No. 105, 
31 M.L.J. 267. 

(58) Interference with findings of fao; when 
justifiable. See MAHOMEDAN LAW (GUAR- 
DIANSHIP), No. 1, 9 8.L.R. 196. 

(53-a) Mortgage— Parties — Person claiming 
title paramount impleaded— Objection raised 
first in seoond appeal— Costs. See MORTOAQE 
—General, No. 63, 32 Ind. Oas. 368. 

(64) Failuro to deposit redemption money 
within fixed time— No bar to hearing of. See 
Mortgage— Redemption, No. 15, 99 P.R. 
1916. 

(66) Point not raised in trial Court— Issue 
thereon not asked for in Appellate Court — Point 
whether can be urged in final Court of appeal. 
Bee Pleadings, No. 6, 86 P.W.R. 1916. 

(56) See PRACTICE AND PROCEDURE, 
No. 8, 31 M.L.J. 429. 

(67) Revenue Court— Seoond appeal— Prac- 
tice— First Court’s judgment, not filed— Dis- 
missal of appeal — Validity of. See PRACTICE 
AND PROCEDURE, No. 6, 34 Ind. Cas. 706. 

(68) See RELIGIOUS ENDOWMENTS, No. 4, 
35 lud. Oas. 630. 

(69) Remand of issues to first Appellate Court 
—Power of latter Court to direct Court of first 
instance to take additional evidenoe. See 
Remand, No 2, 9 8.L.R. 148. 

(60) Adverse possession — Disturbance of 
possession under decree of Court — Decree re- 
versed in — Continuity of possession broken— 
Evidenoe Act, 8. 144. See Res JUDICATA, 
No. 12, (1916) 2 M.W.N. 133. 

(61) See Review, No. 4, 24 C.L.J. 517. 

(62) Soe SHAMILAT, No. 2, 36 Ind. Cas. 601 
-8 P.R. 1917. 

(63) Points not raised in lower Courts, inad- 
missibility of. See Transfer of Property 
ACT, No. 88, 88 Ind. Cas. 976. 


Appeal— (Continued), 

9.— Seoond Appeal— (Concluded). 

(64) Interference in seoond appeal to find out 
whether defendant may be regarded as a tres- 
passer. See Trespasser, No. l, l Pat. 
L.J. 47. 

8.— To Privy Oounoil. 

(1) Appeal to His Majesty in Council— Final 
decree— Remand for decision on merits — 
Civ, Pro, Code, 1908, S. 109. 

A suit was disposed of by the first Court on 
the preliminary grounds of estoppel and limita- 
tion without taking evidenoe. On appeal, it 
was held that on the allegations made by the 
plaintiff, if true, there could be no estoppel, 
and tbat the question of limitation oould not 
be decided till the evidenoe was gone into. A 
remand Ivas made direoting those points to be 
determined after the evidence relevant to them 
was gone into. 

Held, that this was not a final order or deoree 
within the meaning of S. 109 of Aot V of 1908 
and no leave to appeal to His Majesty in Counoil 
against it could be granted. Raghubar Dayal 
(Pandit) v. Champa Kunwar, 19 O.C. 36» 
33 Ind. Oas. 766. 

STUART and PANDIT KANHAIYA LAL, 
A.J. CS. 

(2) Substantial question of law to be involved. 

No appeal lies to the Privy Counoil unless 
there is a substantial question of law arising on 
the findings of fact concurrently arrived at. 
Questions of law already settled by the Privy 
Counoil by a long course of dooisions cannot 
afford ground for preferring appeal to the said 
oounoil. Naslr Husain v. Ashraf-un-Nlaa, 30 
Ind. Cas. 239. 

Lindsay, j.o and Kanhaiya Lal. a. j.o. 

References : — 29 I. A. 28 = 25 M. 216 = 6 O.W. 
N. 241 (P.C.) = 4 Bom. L.R. 248 = 11 M.L.J. 
379 and 16 Ind. Cas. 197 = 10 A.L.J. 364 = 16 
C.L.J. 613 = 14 Bom. L.R. 1065 = 16 C.W N. 
889 = 23 M.L.J. 210 = 34 A. 465 = 12 M.L.T. 
361 = (1912) MW.N. 976=39 I.A. 166 at 
p. 160 = 15 O.C. 271, Ref , to . 

(3) Entire claim disallowed by first Court- 
Claim allowed in part by Appellate Court — 
Whether confirming decree— Respondent allowed 
leave to appeal — Leave to be granted to petitioner 
—Petitioner to have benefit of doubt in order 
granting certificate— S. 110, Civ. Pro, Code , 
1908. Sri Sri Sri Ylkvama Deo Gara v. Sri 
Sri Sri Ylkrama Deo Maharajulangaru, 18 M* 
L.T. 387 = (1916) M.W.N. 122 = 31 Ind. OJs. 
272. See Final Part 1915, Col. 308, 

(4) Application for leave to appeal to His 
Majesty in Council — Six months from what 
point to be computed — Time in obtaining copy of 
decree , exclusion of— Limitation Act (1908), 
8. 12, 8ch . I, Art, 179. Ram Sarup^v. Jai- 
want Rai, 13 A.L.J. 1114-38 A. 82 = 31 Ind. 
Oas, 906. See Final Part, 1916, Col. 309. • 

(6) See OlV. PRO. CODfl (1908), No. 224, 8Q 
Ind. Oas. 372, 
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Appeal— (Concluded). 

8.— To Privy Oounoll— (Concluded), 

(6) Application for leave to — Question of law 
involved in appeal, nature of. 8ee ClV. Pro. 
Code (1908;, No. 219, 19 O.O. 131. 

(7) Claim for deolaration and injunction— 
Valuation of claim disoretionary — Trial of suit 
by seooud-olass Sub- Judge— Real value of claim 
can be shown by plaintiff — Leave to appeal. 
See CIV. Pro. Code (1908), No. 918, 18 Bom. 
L.R. 469. 

(8) Decision of lower Court confirmed by 
Chief Court — Question of fact — No substantial 
question of law — Leave to appeal not to be 
granted. See ClV. PRO, CODE (1908), No. 233. 
64 P.R. 1916. 

(9) Leave to— Value of subject-matter of suit. 
Bee CIV. Pro. Code (1908), No. 694, 30 Ind. 
Gas. 201. 

(10) Order of remand when not a “final 
order”— Application for leave to appeal to Privy 
Council when may be refused. See CIV. PRO. 
CODE (1909), No. 658, 14 A.L.J. 50. 

(11) Position of person who has obtained 
succession certificate to collect the debts— 
Whether a 'question of law.* Sea ClV. PRO. 
CODE (1908), No. 213, 14 A.L.J. 143. 

(12) Property in dispute, value of — Valua- 
tion, how to be determined — Valuation in the 
plaint, whether eBtops the plaintiff — Admission, 
if rebuttable. See ClV. PRO. CODE (1908). 
No. 225, 24 O.L.J. 350. 

(13) Appeal by plaintiff by leave of High 
Court— Defendant not made respondent added 
and allowed to file cross- objection by Privy 
Counoil. See Contract, No. 13, 20 C.W.N. 
1054. 

(14) Dilatory conduct in— Costa, See HINDU 
LAW— WIDOW, No. 14, 20 M.L.T. 835, 

(16) Letters Patent, anneal— i Judgment of 
reversal passed by single Judge of High Court 
oanoelled — Leave to appeal to Privy Counoil. 
Bee Letters Patent (Calcutta), No. 8. 
43 O. 90. 

(16) Appeal by olaimant to Pfivy Council— 
Subject-matter of appeal, if mortgage- debt or 
property claimed— Appealable value. See 

Mortgage Suit, No. i, 20 o.w.N. 1979 
(P.O.). 

Appellate Court. 

Bee APPEAL. 

See Civ. Pro.CODE (1908), Ss. 96 to 110 and 
O. XLI to XLV. 

Bee Practice and Procedure. 

(1) Grounds of appeal urged but not disposed 
of by the. ' Bee PUN. ACT XVI OP 1887 
(TENANCY), No. 18. 4 P.W.R. 1916, (Rev.), 

(9) Statement as to an admission in judgment 
of Court of First Instance— A bsenoe of affidavit 
denying the Bame by vakil who appeared in 
Court below — Statement not to be lightly 
treated by. See ADMISSION, No, 1, 31 M.L.J, 
969. 


Appellate Court— (Concluded), 

(8) Amendment of plaint — Acquisition of 
substantial right by defendant— Power of, to 
order amendment. See GlV.PRO.CODB (1908), 
No. 861, 80 Ind. Oas. 379. 

(4) Appeal— Additional evidence, produced 
after arguments heard '-Admission of such 
evidenoe by the, if proper — Reasons not recorded 
for admission of the evidenoe, effeot of. Bee 
ClV. PRO. CODE (1908), No. 666, 94 C.L. J. 457. 

.(5) Appellate Court's powers to add party 
exonerated — Memorandum of objection. Bee 
OIV. Pro. Code (1908), No. 676, 81 Ind. Oas. 
978. 

(6) Appellate Court’s power to reverse deoree 
against non-appealing party. Bee CIV. PRO* 
Code (1908), No. 677, 31 Ind. Oas. 986. 

(7) Judgment of, oontents of— Second appeal, 
grounds of — Findings of fact — Consideration 
of evidenoe on record — Disposal of all grounds 
of appeal. See ClV. PRO.CODE (1908), No. 679, 
108 P.L.R, 1916. 

(8) Jurisdiction — Suit for damages for breaoh 
of botrothal tried by wrong Gourl — How dealt 
with by. See ClV. PRO. CODE (1908), No. 59, 
93 P.R. 1916. 

(9) Reversal of judgment of Lower Court- 
Duty of, to give reasons for its judgment. See 
CIV. PRO. CODE (1908), No. 674. 30 Ind. Caa. 
292. 

(10) Review, applioation for, maintainability 
of. when, seised of ease. See ClV. PRO. CODE 
(1908), No. 699, 156 P.L.R. 1916. 

(11) To bring all parties on reoord — Wilful 
omission of necessary party — Decree for sale. 
See ClV. PRO. CODE (1908), No. 212, 31 Ind. 
Oas. 814. 

(12) Refusal of sauotion by original Court- 
Appeal— Sanction granted by— Legality. See 
Grim. Pro. Code, No. io, 1 Pat. L.J. 686. 

(13) Practice — Judgment — Contents of— 
Seoond appeal — Findings of fact— Interference. 
See Evidence, No. 5. 34 Ind. Cas. 942. 

(14j Appellate Court’s right cf interferonoe — 
Original dooumentloBt, proof of. See EVIDENOE 
ACT, No. 49, 31 Ind. Caa. 579. 

(15) Discretionary power of Appellate Court 
to grant or refuse extension of time— When 
interfered with in seoond appeal. See LIMI- 
TATION ACT (1908), No. 9, 92 P.R. 1916. 

(16) Appellate Court, interference by, with 
appointments of Reoelver made by lower Court. 
8ee Receiver, No. 5, 4 L.W. 285. 

(17) Deoree of tbe, effeot of— Appeal by some 
of the parties, effect of. See REVIEW, No. 4, 
24C.L.J. 517. 

(18) Failure of plaintiff to produce certificate 
in first Court — Duty of, to permit him to do so 
in appeal. See SUCCESSION CERTIFICATE, 
No. 2, 30 Ind. Cas. 610. 

Appellate Court, Jurisdiction of. 

Deoreo confirmed in appeal— First Court, if 
oan amend its own deoree subsequently— Juris- 
diction— Praotioe. See OIV. PRO. CODE (1908), 
No. 232, 4 L.W. 226. 
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Appellate Court, Powers of. 

Fowoib of Oourta of appeal or revision in 
revoking or granting sanction given or refused 
by a subordinate authority— Remand not 
proper. See SANCTION TO PROSECUTE, No. 6, 

0 Bur. L.T. 138. 

Appointed Daughter. 

(l) See Hindu Law— adoption, No. 14, 

1 Pat. L. J. 681. 

Appointment. 

Application to remove a person from an — 
Burden of proof— Powers to appoint whether 
includes power to dismiss. See HBOBIVEB, 
No. 1, (1916) M.W.N. 10. 

Appropriation. 

Contract Act, Ss. 60, 61— Payment in dis- 
charge of running account. See CONTRACT 
ACT, No. 60, 1 Pat. LJ. 174. 

Appropriation of Payments , 

Guarantor if can control appropriation. Bee 
SURETY, No. 1, 39 O.L.J. 366. 

Arbitration. 

See APPEAL. 

See AWARD. 

See Civ. Pro. CODE, 1908, Boh. II. 

Bee RIGHT OF SUIT. 

(1) Civ. Pro. Code (1908), Sch. II, S. 1 ( para- 
graph 1— Arbitration— Pending suit— Pri- 
vate reference— Application to Court for 
adjournment containing a prayer to send 
records to arbitrator — Application treated 
by the parties and the Court as one to Court 
itself to make the reference— Subsequent 
objection to the reference— Estoppel. 

Where, in a pending suit, the parties private- 
ly referred the matters in dispute to an arbitra- 
tor and then applied to the Court for the ad- 
journment of the case and for Bending the 
reoords to the arbitrator, and it appeared that 
the parties and the Court treated the said ap- 
plication as one made to the Court for an order 
of reference and aoted upon that footing, held 
that the defendants were afterwards estopped 
from contending that the above applioation was 
not of such a character. Krlshnamoovthy v. 
Ganapathllingam, 3 L.W. 376-34 Ind. Oas. 
741. 

SADASIVA AIYAR and MOORE, JJ. 

(9) Arbitrator , powers of— Decision on ques- 
tion of Jaw by arbitrator — Arbitrator's 
decision whether questionable because not in 
accordance with the received interpretation 
of the law. * 

When points of law are referred to arbitrators, 
they have a right to.*deoide them and their 
deoision cannot be questioned on the ground 
that it is not in accordance with the reoeived 
interpretation of the law. Ghhab Lai v, Mus- 
sammat Parbaft, 19 O.O. 48-33 Ind. Oas. 737. 
STUART, A.J.O. 

(3) Specific Belief Act (I of 1877), S . 21— Civ. 
Pro. Code {Act V of 1908), Sch. II, Cls . 18 
and 88, 


Arbitration— {Continued). 

Under Cl. (92) of the second sohedule of the 
Oiv. Pro. Code the last thirty-seven words of 
S. 91 of the Specifio Relief Aot do not apply to 
any agreement to refer to arbitration, or to any 
award to whioh the provisions of that sohedule 
apply, 

A valid award will bar a suit based on any of 
the claims embraoed in the submission and 
oovered by the award. Ma Ton v. Mating Kya 
Galng, 9 Bur. L.T. 98-36 Ind, Gas. 710. 
Twomey, j. 

(4) Reference in pending suit— Suit dismissed 
for default— Restoration of suit — No fresh 
reference to arbitration— Award — Decree 
thereon— No objection as to nullity of arbi- 
tration for want of fresh reference — Waiver 
—Review — Order without jurisdiction — 
Appeal— Maintainability — Revision — Civ. 
Pro. Code (1908), 0. XLYII, rr. 4 (2), 7 
( 1 ) ( 6 ). 

A suit waB dismissed for default, after the 
reference to arbitration by the Court at the 
request of parties but before the award was put 
in. On application, the case was restored to 
file and without objeotion by either party the 
arbitrator was direoted to put in his award. 
He was not re-appointed nor was any fresh 
reference based on a fresh applioation by the 
parties made, but he was treated aB being still 
arbitrator. Various objections were made 
before the award was presented to Court, but 
no objeotion was taken that the dismissal of 
the suit put an end to the arbitration and that 
the arbitrator’s power had finally oeased to 
exist. The Court passed a decree in aooordanoe 
with the award. An appeal was preferred, and, 
in the appeal, objeotion was taken on the ground 
that the arbitration had become null and void, 
by reason of the dismissal of the suit fos 
default. The Appellate Court overruled the 
objeotion but, on review, obanged its mind and 
remanded the case for re-trial under O. XLI, 
r. 33. Civ. Pro. Code, bolding that the dismissal 
for default destroyed the arbitration. Against 
this order, an appeal was filed and the respond- 
ent disputed the maintainability of the appeal. 

Held that a wide disorotion is given to Courts 
under 0. XLVIT, r. 3, that it is impossible to 
hold tjiat the Lower Appellate Court in’granting 
the review aoted in contravention of r. 4 and 
that, in consequence, no appeal lay (a), 

Held further, that in granting the review, the 
Lower Appellate Court exeroised a jurisdiction 
not vested in it by law and that the order was 
open to revision (6). 

Per Johnstone , C.J. — When a oksais restored 
after dismissal for default, it does not beoome 
res integra but is agaiu before the Court in the 
condition it was in at the time of dismissal, 
and the defendant, by his conduct— “by the 
nature of his objections to the arbitration ind 
to the filing of award— must be taken to have 
waived the objeotion whioh he afterwards made 
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Arbitration— (Continued). 

on appeal. Hart Singh v. Allah Bakhih, 116 
P.R. 1916. 

JOHNSTONE, C.J., and SHADI LAL, J. 

References : — (a) 11 P.R. 1918 ; 3 I. A, 291 ; 
3 0. 131 (P.G.) Ref. to ; 24 W.R. 186 and 26 
R. 124. Dist. 

(5) Award— Decree passed on invalid award 
— No appeal— Civ. Pro. Code 1908, 8ch. II, 
paragraphs 16 and 16 — Civ. Pro. Code , 
1882. 8 . 622. 

In a partition suit, the parties put in a com- 
promise petition whereby they appointed five 
arbitrators to make a partition and agreed 
that their award should be conclusive. Only 
three of the five arbitrators met and considered 
the matter referred to them and made their 
Award declaring the nature of the partition 
whioh they had agreed upon. Of the two 
remaining arbitrators, one signed the award 
before it was filed in Court. But the other 
who neither acted as an arbitrator nor signed 
the award before it was filed in Court, signed 
the award after it was filed in Court and after 
certain parties filed their objections in Court as 
to the validity of tho award. The Court over- 
ruled the objections and passod a deoree in 
terms of the award. 

Held, that the deoree of the Court was final 
and that no appeal lay on the ground that tho 
deoree iB based upon an invalid award (a). 

No appeal lies from a dooree pronounced in 
pursuanoo of an award, ezoept so far as the 
deoree is in excess of, or notin aooordance with 
the award. Khudlram Hahato v. Ohandl- 
oharan Hahato, 1 Pat. L.J. 306 = 35 Ind. Cas. 
368. 

ATKINSON and JWAUA PRASAD, JJ. 

References : — (a) 29 C, 167 ; 33 0. 699 ; 32 
M. 610; 36 A. 69; 2C.L.J. 142 and 1 Pat. 
L.J. 90, F. 

(6) Reference to arbitration— Execution by 
some of the parties. 

To bo binding on any of the parties a 
reference to arbitration should bo executed by 
all the parties to the re-erouco. If not so 
exeoutod it is void even as to those who havo 
executed it. 

The authority of the arbitratorB.does'.not begin 
till all the parties have signed the reference to 
arbitration. Nga Tha Zan v. Nga Kyaw Kaing, 
9 Bur. L.T. 253. 

MCCOLL, A.J.C. 

(7) Partition — Arbitration — Intentional 
absence of party in spite of due notice— 

- Award of arbitrator— Validity— Civ. ‘ Pro . 
Code (Act V of 1908), Sch. 2, para 20, ap- 
plication under . 

Where a defendant in a Civil suit reoeives 
due notioe from the Court of the suit and the 
date fixed for its hearing and wilfully abstains 
from appearing, it is not inoumbent on the 
Court t a inform him of the faot that it intends 
to prooeed ex parte • 

Similarly wheie a party who haB joined in 
the submission to an arbitration, without just 
oause subsequently denies the arbitrator’s 


Arbitration— (Continued ) . 

authority and dearly indicates his intention of 
not appearing, and in spite of this the arbitra- 
tor resolves to prooeed with the oase, and gives 
him due notioe of the various dates fixed, there 
is nothing in the law of arbitration in India 
whioh makes it neoessary for the arbitrator to 
give any further notioe, and it oannot be said 
that the arbitrator is guilty of misoonduot, if 
he adopts for the purposes of tho trial before 
him, the procedure laid down by the Legislature 
for the ordinary Civil Courts. 

If an arbitrator takes evidenoe and hears 
arguments in tho absenoe of one of the parties 
without having givon duo notioe of the time 
and plaoe fixed for the hearing, ho would be 
guilty of misoonduot whioh would vitiate his 
award ; but where in preliminary proceed- 
ings prior to the hearing of the oase, neither 
evidenoe is taken nor arguments are heard nor 
the partition iB oarried out, the non-fixing of 
the dates of the informal meetings cannot 
amount to any misoonduot on the part of the 
arbitrator. 

Where a party is Absent intentionally nt the 
time of the delivery of the award, and the award 
is communicated to him at once by tho arbi- 
trator, the fact that he was absent does not 
vitiate the award. Joshl Damodorji v. Joihl 
Ram Natb, 33 Ind. Cas. 467. 

TUD13ALL and WALSH, JJ. 

(8) Reference out of Court— Award— Applica- 
tion to have the award filed in Court — 
Award vague and indefinite — Plaintiff 
allowed to withdraw his applcation so that 
he may ask the arbitrators to make the 
award certain and definite and then come 
to Court. 

Where an award is uncertain and does not 
speoify either the amount, or the land awarded 
or docs not give directions sufficient to enable 
it to be ascertained or identified it is one whioh 
is liable to be set aside on account of 
uncertainty ; where such an award had been 
made on a reference out of Court and an 
application was made to have the award filed 
in Court, held that the applicant should be 
permitted to withdraw his application so as to 
enable the party to go back to the arbitrators 
and ask thorn to make a complete award treat- 
ing the arbitration as still ponding, the appli- 
cant being given the liberty to file a fresh 
application after the award is completed. Lala 
Jagropp Singh v. Banktaishwav Rawan 
Bahadurpal Singh, 34 Ind. Cas. 355. 

STUART and KANHAIYA LAL, A.J.CS, 

(9) Absence of head arbitrator* at time of hearing 
— Substance of evidence not communicated 
to head arbitrator— Opinion on merits given 
without affording parties opportunity of 
presenting their cases. 

Where an arbitrator who had been soleoted 
as the head arbitrator, was not present at the 
sitting of tho arbitrators, when some of the 
witnesses were examined, and the examination 
of witnesses was not oonduoted in the presenoe 
of tho parties and the parties were not given 
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Arbitration— (Oontffiued). 

an opportunity of presenting their oases before 
the arbitrators, in the absence of proof that the 
parties agreed to dispense with the presenoe of 
the head arbitrator, an award passed by the 
arbitrators could not be sustained, as the aotion 
of the arbitrators was improper, though they 
were prompted by the best motives and dis- 
pensed with the presenoe of the head arbitrator 
at a sitting in consideration of his old age and 
infirmity. Lekha Singh y. Bodil Singh, 30 
Ind. Oas. 384. 

STUART and KANHAIYA LAD, A.J.CS. 

References :— 11 Ind. Cas. 898 = 14 G.L.J. 
143 ; 27 Ind. Gas. 31= U.B R. (1914) II, 26 = 
7 Bur. L.T. 279, R . 

(9-a) Award— Order of reference fixing no 
date lor making award— Notice of filing 
award not given— Effect - Opinion not sup- 
ported by reason is not a decision . 

A Court in setting aside an award on the 
ground that no date had been fixed by tbe order 
of reference for tbe making of tbe award and 
that no notioe of its filing was given to the 
plaintiff, note in tbe excroieo of its jurisdiction 
illegally and with material irregularity(a). 

A mere expression of opinion one way or the 
other without any roasons being set forth in 
Bupport of that opinion cannot be regarded as a 
sufficient dooision of tbe objections raised. 
Abdul Karim v. Muhammad Husain, 32 Ind. 
Oas. 345. 

Kanhaiya Lad, a.j.c. 

References : — (a) 9 Ind. Gas. 241; 20 Ind. 
Cas. 773 = 16 0.0. 233, R. 

(10) Agreement to refer dispute to the arbitra- 
tion of Bengal Chamber of Commerce , if makes 
applicable the Rules of the Chamber to such 
arbitration— Misconduct — Decision of Judge on 
Original Side, if binding on another Judge on 
Original Side . Chaitram Rambllas v. Brldhl 
Ohand Kesri Chand, 19 C.W.N. 820 = 21 C.L.J. 
684 = 42 O. 1140 = 30 Ind. Cas. 681. See Final 
Part, 1915, Col. 312. 

(11) Disagreement between arbitrators— Award 

by umpire without consulting the arbitrators 
and differing from them — Validity — LBkba 
mukhi mortgage— Suit for redemption — List of 
mortgages prepared at the Settlement of 1898 — 
Entry of amount due on a mortgage— Presump- 
tion of its correctness— Ss> 44, 46— Punjab 

Land Revenue Act (1887)— Rule 86 framed 
thereunder . Janovna y. Mubarlk Khan, 55 P. 
R. 1915 = 167 P.W.R. 1916 = 30 Ind. Cas. 87 = 
60 LMj.R. 1916. See Final Part, 1915, Col. 313. 

(12) Judicial misconduct , charge of— No en- 
quiry— Acting with material irregularity— Civ. 
Pro. Code (1908), 8. 115— Award extending to 
matters not within the scope of submission — 
Award if can be amended . Juggohundhu Saha 
Y. Chand Mohan Saha, 22 C.L.J. 237 = 31 Ind. 
Oas. 83. See Final Part, 1915, Col. 314. 

(13) Roferonoe to — Suit filod after referenoe 
— Court's power to stay suit. See AOT IX 
OF 1899 (ARBITRATION), No. 1, 10 S.L.R. 1. 


A rbltr atlon — (Concluded) . 

(14) Rules of British Indian Association— 
Award of private arbitrators. See OUDH ACT 
I OF 1869 (OUDH ESTATES), No. 8, 30 Ind. 
Cas. 249. 

(15) Application tor mutation of names— 
Reference to arbitration— Suit in Civil Court 
based on title— Jurisdiction. See U.P. Act III 
OF 1901 (U.P. LAND REVENUE, No. 5, 14 A. 
L.J. 85. 

(16 -a) Reference to, by Tahsildar— Award 
invalid. Seo U.P. ACT III OF 1901 (U.P. 
LAND Revenue), No. 3-6, 32 Ind. Cas. 673. 

(16) No legal appointment of arbitrators — 
Award becoming nullity— Deoree in aooordanoe 
with award— Appeal whether lies— Court if oan 
advise arbitrators. Seo Award, No. 2, 11 
P.W.R. 1916. 

(16-a) jSee Civ. PRO. CODE (1908), No. 560, 
32 Ind. Cas. 347. 

(17) Seo Civ. Pro. CODE (1908), No. 68 5, 
35 Iud. Cas. 675. 

(18) Agreement to refer disputes to arbitration 
wkebbor falls witbin the eoope of O. XXIII, r. 3, 
Civ. Pro. Code. See Civ. PRO. CODE (1908) ; 
No. 564, 23 C.L.J. 482. 

(19) Award — Deoree — Appeal — Revision* See 
CIV. PRO. CODE (1908), No. 728, 35 Ind. Cas. 
914. 

(20) Decree based on arbitration award, 
appeal from, and revision of. See ClV. PRO, 
CODE (1908), No. 259, 31 Ind. Cas. 468. 

(21) Prior suit for partition— Minor parties— 
Reference to arbitration — Decree in accordance 
with award — Appeal from decree— Compromise 
in appeal— Leavo of Court not obtained either 
to arbitration or to oonsent deoree— Effect — 
Minor’s right of suit to avoid the deoree— Prior 
partition suit re-oponed with reference to all 
parties. See ClV. PRO. CODE U908), No. 587, 
30 M.L.J. 465. 

(22) Reference to, by next friend or guardian 
ad litem without leave of Court. See ClV, PRO. 
CODE (1908), No* 190, 9 Bur. L.T. 158. 

(23) Suit — Roferonoe to arbitration without 
intervention of Court— Application to file award 
in Court— Procedure. See ClV. PRO. CODE 
(1908), No, 162, 18 Bom. L.R. 559. 

(24) See Hindu Law— Partition, No. 8, 

19 O.C. 240. 

(25) Bham arbitration proceedings— Award — 
Nullity. Seo PARDANASHIN LADIES, No. 1, 

20 C.W.N. 957. 

(26) Sale of goods— Contract not bearing 
eight-anna stamp and containing, clause, not 
invalid. Seo STAMP, No. 2, 10 S.L.R, 14. 

Avbltvatlon Aot. 

See ACT IX OF 1899. 

Arohakas. 

Alienation of offerings to the deity in favojir 
of Arohakas— Suit to deolaro the invalidity of 
the alienation — Suit against committee and, 
by two worshippers— Trustee not a party— No 
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Arehakas— (Concluded) . 

amotion of the Court or Advocate General- 
Maintainability. See RELIGIOUS ENDOW- 
MENTS Act, No. 6, 31 M.L.J. 777. 

Avrest. 

See ATTACHMENT. 

See civ. pro. Code (1908). 

See EXECUTION OF DECREE. 

(1) Pendency of insolvency proceedings — 
Leave of Court for application to, insolvent— 
Effect of refusal of discharge on protection 
order. Seo ACT III OF 1909 (PRESIDENCY 
Towns INSOLVENCY), No. 8, 9 Bur.L.T. 362. 

(2) Decision on question as to legality of 
arrest whether a 1 decree ’ — Appeal. See CIV, 
PRO. Code (1908), No. 1-a, 8 L.W. 35. 

Afreet before Judgment. 

Counter petition filed— No application for 
compensation — Award of compensation if legal 
-—Damages for iajury to reputation and humili- 
ation whether awardable. See CIV. PRO. CODE 
(1908), No. 182, 3 L W. 30. 

Assam Will Court! Act, 

See BEN. ACT XII OF 1887. 

Aisam Labour and Emigration Aot. 

Bee ACT VI OF 1901. 

Afiaalt. 

On process server. See OR1M. PRO. CODE, 
No. 8. 19 O.O. 91. 

Aueiiment. 

Bee Landlord and Tenant. 

See Rent. 

Land olaimed as lakhiraj— Assessment with 
land revenue— Governmen i**s right to assess if 
may be barred by limitation. See REGULA- 
TION I OF 1886 (ASSAM LAND and revenue) 
No. 2, 20 O.W.N. 676. 

Aiietf. 

(1) Meaning of. SeeClV. PRO. CODE (1908), 
No. 122, 30 M.L.J. 391. 

(2) 11 Assets that may bi in the hands of the 
legal representative, ” meaning of. See EX- 
ECUTION OF DECREE, No. 11, 14 A.L.J. 899. 

(3) Of deoeased person, whether includes 
Annuity. Soe MaHOMEDAN Law— DOWER, 
No. 5, 33 lad. Gas. 616. 

Assignment. 

(1) Of an incorporeal right— Requirements 
of, under Hanafl Law. Soe ACT XV OF 1882 
(PRESIDENCY SMALL CAUSE COURTS), No, 1, 
4 L.W. 339. 

(2) Promissory note— Execution in one plaoe 
and, in another— Suit by Assignee in Court 
within whose jurisdiction, is made— Maintain- 
ability. S?e Civ pro. Code (1908), No. 61, 
31 M.L'-J- 816. 

(8) Executory oontraot to convey land — 
Assignment — Validity — Transfer of Property 
Aot whether ovhaustive of the topic of assign- 
ability. 0 m Contract, No. 9, 3 L.W. 435 . 

&i r 'ii 


Assignment— {Concluded), 

(3-a) By mortgagee. See LIMITATION AOT 
(1908), No. 284, 82 Ind. Gas* 814. 

(4) Assignment of mortgage — Equities — 
Decree debt against assignor subsequent to date 
of assignment— Equitable set-off when may be 
allowed. See MORTGAGE (GENERAL), No. 13, 
(1916) M.W.N. 351. 

(5) Assignment pendente lit 0 — Mortgagor 
assigning bis rights before final decree— Assig- 
nee not party to final d6oree proceedings— Final 
decree conclusive as against him also. Bee 
TRANSFER OF PROPERTY AOT, No. 129, 
12 N.L.R, 50. 

(6) Rent— Debt— Simple mortgage and subse- 
quent lease of the hypothioa to mortgage— 
Mesne profits. Sec TRANSFER OF PROPERTY 
ACT, No. 16, 31 Ind. Gas. 473. 

Assignment of Decree. 

See CIV. PRO. CODE (1908), O- XXI, r. 16. 

(1) Decree— Execution— Assignment benami 
for one of the judgment-debtora— Executability 
of decree— Adjustment. See CIV. PRO. CODE 
(1908), No. 426, 4 L.W. 634. 

(2) Execution of decree— Right of Assignee 
prior to decree to execute decree. See EXECU- 
TION OF DECREE, No. 23, 30 Ind. Gas. 831. 

(3) Deoree of possession and mesne profits— 
With respeot to mesne profits. Bee MESNE 
Profits, No. l, l Pat. L.J. 427. 

Attachment. 

See CIV. PRO. CODE (1908), Bs. 47, 50-64. 
60-64 and O. XXI. 

Bee Execution of Decree. 

Bee Sale. 

(1) Attachment , subsistence of, determination 
of— Otder of attachment not withdrawn, 
presumption when— Civ, Pro . Cods (1908), 
O. XXI, r. 67, whether retrospective . 

The question whether by reason of the dis- 
posal of an execution petition, an attachment 
ceased to exist, should be determined with 
reference to the faots of caoh case (a). 

Unless an order of attachment is withdrawn 
or dealt with on the merits, the presumption is 
that it is in force (6). 

Where the attaching creditor acquired a 
right to subsistence of an attachment under the 
old Code, that right cannot be taken away by 
giving retrospective operation to O. XXI, 
r. 67, Civ. Pro. Code 1908 (c). Ragbavacharlar 
Y. Anantha Reddl, 31 Ind. OaB. 911. 

Beshagiri Aiyar and Kumaraswami 
Bastri, jj. 

References {a) 17 M. 68, FJb) 8 A.L.J. 619; 
37 A. 542, F. (o) 2 L.W. 4; 27lnd.Oas. 668, R. 

(2) Qucere, —Whether leave is neoessary for an 
application to execute the deoree by attaohment 
of the insolvent’s property, in tbe matter of 
Ko Bhwe Gya, 9 Bur. L.T. 262. 

Young, j. 

(3) Attachment — Withdrawal of— Code of 
Civil Procedure (1882)— Application under • 
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Attachment— {Continued), 

Baud All v. Ram Prasad, 18 A.L.J. 7C0 -37 A. 
513-30 Ind. Gas. 787. See Final Park, 1915, 
Ool. 818. 

* (4) Provident Fund money— Remittance by 
money order — Attachment by decree-holder 
while money in custody of Post Offioe— Effect. 
See AOT III OP 1907 (PROVINCIAL INSOL- 
VENCY), No. 37, 14 A.L.J 236 

(6) Attachment by Court of first instance— 
Sale stayed by appellate Court — Dismissal' of 
ezeoution application in consequence— Effect 
on attachment. See CIV. PRO. CODE (1908), 
No. 469, 3 L.W. 601- 

(6) Attachment of debt ostensibly payable to 
other than judgment-debtor— Necessity of 
enquiry as to who is real creditor — Duty of 
Court. See CIV. PRO. CODE (1908), No. 460, 
20 C.W.N. 189 

(7) Attachment of non-existent right— Court 
whether bound to sell. See Civ. PRO. CODE 
(1908), No. 122, 30 M.L J. 391. 

(7-a) Claim— Evidence of possession not ad- 
duced— Decision on title. See CIV. PRO. CODE 
(1908), No. 47 3, 32 Ind. Oas. 34. 

(8) Debt, and sale of. See CIV. PRO. CODE 
(U0S), No. 458, 35 Ind. Oas. 469. 

(8-a) In ezeoution — Transfer of property after 
attachment— Equities between decree-holder 
and auotion-purohaser. See ClV. PRO. CODE 
(1908), Nos. 483 and 496, 36 Ind. Cas. 732. 

(9> Of property in execution — Dispute between 
judgment-debtor and decree-holder regarding 
amount of property attached — Allegations of 
oollusiou between Amin and decree-holder — 
Duty of executing Court to enquire- See CIV. 
PRO. CODE (1908), No. 90, 1 Pat. L. J. 668. 

(9-a) Order when takes effeot. See ClV. PRO. 
CODE (1908), No. 141 -a, 32 Ind. Cas. 276. 

(10) Purchase of -property under attachment 
— Void- Purchaser not entitled to lien for 
purchase money . See ClV. PRO, CODE 
(1908), No. 142, 34 Ind. Cas. 84. 

(11) Sale without, validity of. See ClV. PRO 
CODE (1908), No. 456, 36 Ind. Cas. 292, 

(12) Company — Attachment prior to liquida- 
tion — Property attached if vests in liquidator- 
property attaohedsold and prooeeda brought 
into Court— Proceeds how to be distributed. 
See COMPANY, No. 1, 20 C.W.N. 358. 

(19) Ezeoution— Decree against a female 
personally — Mahal lands assigned to females 
for enjoyment in oommon, of rents after 
judgment-debtor's death — Invalidity, See 
EXECUTION OF DECREE, No. 26, 83 Ind. Cas. 
83. 

(14) Of debt payable outside jurisdiction - 
Attachment, effect of— Money paid under an 
illegal order, where to be refunded. See 
Execution of decree, No. 17,24 o.LJ. 
588. 


Attachment— {Concluded). 

(16) Of deoree— Exclusion of time oooupied by 
attachment— Civ. Pro. Code, O. XXI, r. 53. See 
LIMITATION AOT (1908), No. 62, 80 Ind. 
CaB. 587. 

(16) Deoree against ez9outor-legatee in his 
personal oapaoity, of money due to judgment- 
debtor as executor. Bee REFERENCE, No. 1, 

9 Bur. L.T. 226. 

(17) Mortgage deed, when oomes into opera- 
tion — before registration — Effect, See REGIS- 
TRATION ACT (1908), No. 36, 32 Ind, Oas. 431. 

Attachment before Judgment. 

See ATTACHMENT. 

See CIV. PRO. Code (1908), O. XXXVIII. 

(1) Tort— ‘Attachment before judgment , appli- 
cation for— Notice alone issued Petition 
dismissed — Malicious attachment , action 
for t if sustainable— Abuse of process. 

The mere issue of a notice of an application 
for attachment before judgment does not give 
rise to a cause of action for a suit for damages 
foiv malioious attachment, even though the 
application for attachment had been made 
maliciously and without reasonable and prob- 
able cause. 

An improper procuring of the process of the 
Court by the application of Buoh process in an 
improper manner and for improper purposes 
does not amount to an abuse of the process of 
the Court. Rama Alyar y. Govloda Filial. 9 
L.W. 82 = 30 M.L.J. 180 = (1916) M.W.N. 156- 
32 Ind Cas. 448 = 39 M. 952. 

SADASIVA AIYAR and NAPIER, JJ 

References : 35 M. 693, D.\ 11 Q B.D. 674 ; 
(1915) 1 K.B. 600, F. 

(2) Plaintiff obtaining decree if acquires lien 
on money deposited to have attachment wnfh- 
dr awn— Defendant adjudicated insolvent before 
money could be realised in execution of decree — 
Receiver in insolvency if may claim money 
deposited— Provincial Insolvency Act (III of 
1907), S. 34. Promotha Nath Chakrav&rtl v. 
Mohlol Mohan 8en, 19 C.W.N. 1200 = 31 Ind. 
Oas. 573. See Final Part, 1916, Col. 921. 

(3) Application for— Notioe issued— Defend- 
ant showed cause — Dismissal of application — 
Appeal. See ClV. PRO. CODE (1908), Np. 623, 
23 O.LJ. 392. 

(4) Application for— Summons to 'defendant 
to futnish seourity— Money paid into Court- 
Subsequent insolvency of defendant — Priority 
oharge. See ClV. PRO. CODE (1908), No. 622, 
39 M. 903. 

(5) Conveyance executed after the attach- 
ment, in pursuance of a oontraot entered into 
before the attachment— Validity. See ClV, PRO. 
CODE (1908), No. 144, 93 O.L J. *115. 

(6) Moveables— Attachment by prohibitory 
order — Compensation — Suit for damages-^ 
Limitation. See LIMITATION ACfr (1908)* 
No. 105, 31 M.L.J. 957. 

Attestation. 

(1) See AOT X 07 1865 (SUOOESSION), No. & 
4 L.W, 255. 
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Attestation— {Concluded), 

(1-a) Absence of, clause— Validity of will. See 
▲ot X of 1866 (Succession) , No. 6*a, 80 Ind. 
Cas. 868. 

(3) See U.P. ACT II OF 1901 (AGRA 
Tenancy), No. 10, 31 Ind. Cas. 815. 

(3) Mortgage — Admission by mortgagor— 
Other parties not admitting execution— Effect— 
Proof by attesting witnesses whether neoessary. 
See Evidence ACT. No. 42, 20 C.W.N. 1044. 

(4) By heir— Mortgage by widow— Estoppel. 
See Hindu Law (Widow), No. 23, 30 tnd. 
Cas. 388. 

(5) Of a deed does not by itself oreate estoppel 
against or imply consent of the attesting 
reversioner. See HINDU LAW (WIDOW), 
No. 14, 20 M L T. 335. 

(6) S«e Mortgage— General, No. .46, 34 
Ind. Oas. 165. 

(7) Deed of gift— by two witnesses— One wit- 
ness described as ‘ Soribe ’—Effect — Validity of 
attestation. See REGISTRATION ACT (1908), 
No. 32. 33 Ind. Oas. 33. 

(6) Attested agreement to deliver merchandise 
with a penal clause not bond. See STAMP ACT 
(1899). No. 4. 9 Bur. L.T. 111. 

(9) See Transfer of Property Act, 
No. 81. 34 Ind. Cas. 397. 

(10) Document signed by one attesting wit- 
ness— Scribe writing the name of another person 
as a marginal witness— No proof nf authority 
to sign— Validity of morrgage or charge. See 
TRANSFER OF PROPERTY ACT, No. 85. 14 
A.L.J. 673. 

(11) Soribe if attesting witness. See TRANS- 
FER OF PROPERTY ACT. No. 83, 20 C.W.N. 
699. 

(12) Witnesses not present at actual execution 
—Admission of execution by mortgagor— Effect. 
Bee Transfer of Property Act, No. 84, 
14 A L. J. 361. 

(13) Proof of will— Clear and trustworthy 
evidenoe of attesting witness if to be rejeoted 
because appearanoe of document suspicious, 
See WILL, No. 9. 30 M.L. J. 655. 

(14) Will — Proof of due execution and attesta- 
tion— Attesting witnesses turned hostile— Court 
may find exeoution proved from other evidenoe 
—Proof that testator saw attesting witnesses 
sign, and latter saw testator sign, if necessary, 
where will regular on its faoe— Presumption of 
due exeoution. See WILL, No. 1, 20 0-W.N. 
192. 

Attesting Witness. 

(1) See ACT X OF 1865 (SUCCESSION), No. 6. 
A L.W. 255. 

(2) Proof of deed of gift — Writer signing 
merely as writer — Evidenoe to show that writer 
gigned as. See Transfer of Property Act, 
No. 148. 06 Ind. Cas. 276. 

Attorney. 

Vakils— Attornies— Their right of audienoe 
pn the original side of the Madras High Court. 
Bee VAKlLj No. 1, 81 M.L.J. 698. 


Attorney and Client. 

(1) Attorney t application by, for discharge— 
Notice to client , sufficiency of. 

If an attorney wishes to withdraw from a 
oase oven for good grounds, he must give his* 
olient reasonable notioe of hiB intention, so 
that the olient may have a reasonable opportu- 
nity of getting other advioe and making arrange- 
ments before the hearing of the application of 
the attorney for obtaining his discharge. 

When an attorney gave notioe to the olient 
on the day previous to his making application 
before the Court for obtaining his dieobarga 
and obtained the order. 

Held, on appeal, that the order must be set 
aside for insufficiency of notioe. Prabhu Lai 
y. Kumar Krishna Dutt, 20 C.W.N. 443-23 
C.L.J. 473 = 33 lud. Oas. 73. 

Sanderson, c.j., Woodroffe and 

MOOKERJEE. JJ. 

(2) Attorney— Discharging himself, if may 
detain clients 1 papers, pending suit— Lien 
in such case how secured— When discharged 
by client , except for misconduct, if may 
detain papers, 

Sanderson , C.J. (Woodroffe, J , agreeing).— 
Where an Attorney who bad been acting for his 
olient in the ordinary way refused to go on 
acting for him unless his out-of-poc ket expenses 
were paid, tbut amounted to a discharge of the 
attorney by himself and he oould not claim to 
retain the papers when they were wanted by 
bis former client for continuing the litigation. 
He would, at most, be entitled to have hiB lien 
protected by an undertaking by the new 
attorney. 

The same rule would apply where it was part 
of the original retainer of the solicitor that he 
should only be bound to ant as long as the 
money should be supplied from time to time foe 
the necossary out goings (a). 

Hooker jee , J.— If a solicitor is discharged by 
his olient otherwise than for misoonduot, he 
oannob, so long as his costs are unpaid, be com- 
pelled to produce or hand over the papers ; but 
if he discharges himself he may be ordered to 
hand over the papers to the new solicitor on 
the latter undertaking to bold them without 
prejudice to his lien. 

A solicitor oould not be treated as finally 
diBoharged till the leave of the Court h»d been 
obtained. ( b ) Prabhu Lai v. Kumar Krishna 
Dutt, 20 C.W.N. 437-23 C.L.J. 326-33 Ind. 
Cas. 73. 

SANDERSON, O.J., WOODROFFE and 
MOOKERJEE, JJ. 

References :-(<*) 35 W.B. 232 ; L.B, 13 Eq. 
440-22 W.B 277, F, i b) 36 O. 609. 

(3) Attorney's costs, if may be declared a 
charge on infant's immoveable property 
recovered by suit when irrecoverable from 
next friend— Infant if may be sued and 
personal decree made against— Immoveable 
and moveable property, no distinction be- 
tween— Attorney's lien, meaning of. 

An attorney appointed by the next friend of 
an infant to proseoute a suit for reoovery of 
immoveable property may sue the infant, fo* 
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and obtain a decree declaring a obarge in 
sespeot of the balance of oosts in the property 
recovered by the suit, where it appears (bat 
'there is no ohanoe of suoh oosts being rcoovered 
from the next friend. No decree oan be made 
In snoh a suit against the infant personally. 
Komar Krishna Dutt y. Hari Narayan Gun- 
gall, 20 O.W.N. 637 = 43 0. 676 = 33 Ind. Oas. 
708. 

OHAUDHUBI, j. 

(4) Admission by attorney if binds client. See 
act ill op 1909 (Preby. Towns insol- 
vency), No. 6, 90 O.W.N. 995. 

Attorney’s Lien. 

Attorney's lien , meaning of— Attorney, if 
may claim lien on his client's ( plaintiff's ) 
decree as against defendant's prior decree 
against plaintiff — Equities between 
attorney , client and others interested in 
property . 

The defendants had obtained a deoree against 
the plaintiffs in a prior suit for Hr. 1,451-9 0 
including costs, And the plaintiffs in a subse- 
quent suit obtained a deoree for Rs. 1,431-6-0 
and thereupon the defendants applied that the 
satisfaction of the plaintiff’s decree might be 
entered ; but the attcrney of the plaintiffs made 
an application claiming a lien on tbe decretal 
amount cf his client ; 

Held— That the attorney could not olaim any 
lien on the deoree obtained by his client in 
preference to the olaim of the defendants in 
respect of their prior decree. 

An attorney's lien is subject to all the 
equities between the client and the parties 
interested in the property. 

Meaning of attorney’s lien disoussed. Bhu- 
pendra Nath Bhoae v. 8aasoon & Go., 43 C. 
999 = 21 O.W.N. 106. 

CHAUDHUHI, J. 

Aaotlon Purchaser. 

See BALE. 

See Vendor and purchaser. 

(1) See ACT III OP 1907 (PROVINCIAL IN- 
SOLVENCY), No. 28, 31 Ind. Cas. 884. 

(9) Sale held by Official Reoeiver — Right of, 
to sue for specific performance against the 
Beoeiver. See ACT III OF 1907 (PROVL. 
INSOLVENCY/, No. 26, 9 Bur. L.T. 61. 

(2-a) Attachment in execution— Transfer of 
property after attachment— Equities between 
deoree-holder and. See Civ. PRO. CODE 
(1908), No. 142.6, 36 Ind. Cas. 732. 

(9) Deposit— No confirmation of sale — Appli- 
cation to set aside sale. See OlV. PRO. OODE 
(1908), No. 606, 81 Ind. Cas. 918. 

(4) Refund of purohase-manoy— Right of suit 
by— Act XIV of 1882, 8 816. See OlV. PRO. 
CODE (1908), No. 28, 14 A.L.J. 1216. 

(4-a) Sale of share in Naokar rights— Aoqui 
■ition of fall right by purchaser— Necessity for 
pnrohaser to apply for possession. See Civ. 
Fbo. Gods (1908), No. 697, 36 Ind. Cas. 768. 
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i Anetlon Purchaser— (Concluded). 

(6) See Limitation Act (1909), No. 239. 86 
Ind. Oas. 768. 

(6) Lease by mortgagor after mortgage deoree 
but before sale, whether binds to— Nature of 
mortgage deoree — Lis pendens— Transfer of 
Property Act. Ss. 62, 88. See SMALL CAUSE 

oourt, Jurisdiction op, No. l, 20 M.L.T. 
612. 

Auction Sale. 

Bee Execution of Decree. 

See SALE. 

(1) Claim through sale prior to— Bar of suit 
by suoh purchaser. Boa CIV. PRO. CODE 
(1908), No. 90-a, 86 Ind. C*s. 681. 

(2) Court auotion purohase — Knowledge that 
the property did not belong to the judgment- 
debto£ See TRANSFER OF PROPERTY ACT, 
No. 33, 31 Ind. Cas. 494. 

(3) Employment of puffers— Sab whether 
voidable. See CONTRACT ACT, No. 114, 3 
P.W.R. 1916. 

Authorised Agent. 

Plaint Bigned by— Act II of 1901 (Agra 
Tenanov). 8. 193 fe). See ClV. PRO. CODE 
(1908), No. 616, 31 Ind. Cae. 669. 

Award, 

See APPEAL. 

See ARBITRATION. 

See CIV Pro. Code (1908), 8CH. II. 

(1) Date of submission of the award— Tenth 
day expiring on the day on which Court ia 
closed— Art. 168 of Act IX of 1908. 

Held, that presenting an award without the 
knowledge of the parties before the date fixed 
for its filing is not submission of the award to 
the Court within the meaning of Art. 168 of 
Aot IX of 1903. Suoh submission is to be 
considered to have taken place on the latter 
date and it is from this date that the period of 
ten days tor filing the objection begins to run. 

Held , also, that if the ten days’ time expires 
on the date when the Court is closed, tbe objec- 
tions can be filed on tbe first day on which the 
Court re-opens. Jawahlr Singh v. Mehr 
Singh, 14 P.W.R. 1916 = 34 Ind. Oas. 20b. 
Johnstone, g.j. * 

Reference 30 P.W.R. 1916, D. 

(2) Arbitration— A ward— Decree in accord- 
ance with award— Appeal— Revision, when 
maintainablt— Award, nullity , effeetjf— 
Arbitrators, Cowt if can advise— Civ. Pro . 
Code (1908), &. 115, Sch II, para 16. 

Held , that an application for revision of a 
deoree based on an award can btf entertained on 
the ground of materia) irregularity committed 
by the Court when no appeal under tbe Civ. 
Pro. Code, is maintainable against that decree, 
bat suoh jurisdiction will be UBed very sparingly, 

Obiter .'—Where therqia no legal appointment 
of arbitrators, tbe award is a nullity and an 
appeal against the deoree is maintainable (a). 
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Beld, also that there is nothing objeotionable 
in the Court's helping the arbitrators with 
advice and orders when 'they come to it in a 
difficulty (6). Manilla Lai v. Naraln Singh, 
11 P.W.R. 1916 = 28 P.R. 1916=31 Ind. Cas. 
TOO. 

Johnstone, c. j. and Chevis, j. 

References (a) 26 Ind. Csb. 583 = 0914) M. 
W.N 66, Not F. (b) 25 P,R. 1903 (P.C.)-IS 
M.L.J. 77 -4 Bom. L.R. 161 = 6 C. W.N. 226 = 
29 C. 167=29 I. A. 61 ; 88 P.R. 1902 <F.B.); 
89 P.R. 1901 (F.B.) ; 1 P.R. 1908 (F.B.) = 
68 P.W.R. 1907 ; 12 P.W.R. 1911 = 9 Ind. Cas. 
886; 38 M. 256 = 21 Ind Cas. 308 = 14 M.L.T, 
814 = 26 M.L.J. 607 = (1914) M. W.N. 142 ; 13 
P.W.R. 1914 = 23 Ind. Cas. 925 ; 18 Ind. Cab. 
701, R. 

(3) Decree— Civ. Pro. Code, Sch. ll, r para. 
21, cl. (1) — Performance of the award 
between the date of the award and the date 
of decree thereon . 

The new Civ. Pro. Code having fixed the 
conditions clearly and reasonably in Soh. II, 
para. 21, cl. (1), Courts cannot refuse to file 
awards by imposing further conditions than 
those mentioned therein. The words of the 
Btatuto law are imperative. 

Parties can agree to refer disputes pending in 
a suit between them to private arbitration with- 
out making an application to Court (a). 

The award cannot be attacked on the ground 
that the obligations imposed under the award 
have been performed between the date of the 
award and the date of the application to file 
the award. But it might be a valid defence to 
an application for execution of the decree paesed 
on the award. 

Queers Whether faots of a particular kind, 
even though they took place before the passing 
of the decree in a suit, could be set up by the 
judgment-debtor, as a plea in bar to tbn execu- 
tion of the deoree (b) ? Annamalai Chatty v. 
Raroasamy Chetty, (19)6) M.W.N. 203 = 19 
M.L.T. 228 = 33 Ind. Cas. 67 

SADASIVA A1YAR and MOORE, JJ. 

References:—[a ) (1912) M W.N. 1091, F. 
(6) 11 B. 708, Appr. ; (1910) M.W.N. 798 and 
16 M.L. J. 370, doubted. 

(4) Arbitration — Award made after time — 
Agreement not to rats* any objection against 
award binding on the parties — Difference 
between 8 521 of Act XIV of 1882 and 
para. 15 of Sch. II to Act V of 1908. 

1. The difference between 8. 521 of the old 
Code and para. 15 of 8cb. II to the new Code 
is that, under the former, an award made after 
the time fixed by the Court for making it was 
a mere nullity and consequently the Court 
oould suo motu treat it as non-existent, but 
•coording to the latter suoh an award is 
aimply liable to be set aside upon an application 
by one or <other of the parties. So if no such 
application is or oan be made or if it is refused 
on acme ground, the award becomes final, and 
no appeal lies from the deoree based thereon (a). 

2. Where the parties have expressly agreed 
that the award was to be final and binding and i 


Award— (Continued)* 

that none of the parties would offer any *objeo» 
tion whatsoever ' to it. no objection either on? 
the ground that the award was made after time- 
or on any other basis whioh oan be raieedr 
under the said para. 15 is entertainable (b). 

3. It is oompet9nt for the parties to agree 
that the question of fraud or misconduct on 
the part of the arbitrator shall not be raised by 
either party. Bhal Kahan Singh v. Baft 
Bahadur Lala Mohan Lai, 44 P.W.R. 1916- 
34 Ind. Cas. 177. 

Rattjoan, J. 

References (a) 89 C. 892, F.\ 13 A. 800 
(P.C.). Obsolete. (5) (1892) 3 Chap. 441 ; 19 Eq. 
462, F. t Obiter. 

(6) 8. 115, Civ . Pro . Code (1908)— High 
Court's powers in revision— Material trre- 
gularity— Award filed— Objections taken 
to award— Date fixed for final disposal a 
day after filing objections— Application for 
adjournment rejected— Decree in accordance 
with award . 

An award was filed on December llth, 1914. 
Ten dayti were allowed for filing of the objec- 
tions thereto and December 22nd, 1914, was 
fixed for the trial of the objections. One of the 
objections related to the misconduct of the 
arbitrator. On the day fixed for tho hearing the 
objootor appeared but was not ready with his 
evidence, and he filed an application asking foe 
adjournment to enablo him to produce his 
evidence. The application was refused and 
the Court then made a decree in nooordanoe 
with the award. The Court gave no reasons 
for refusing tho adjournment. Upou an appli- 
cation in revision, held that there had been, so 
far as appeared either cn the face of the pro- 
ceedings or from any other cvideuoe, a failure 
by the lower appellate Court to hear and deter- 
mine the application for adjournment, or the 
objection which the Court itself gave leave to 
file, and that this was a material irregularity 
within the meaning of S. 116 of the Code and 
justified interference on the part of the High 
Court. Durga Bakah 8lngh v. Fateh Bahadur 
Singh, ] 4 A L.J. 425 = 33 Ind. Cas. 30, 
Pigoott and Walsh, jj. 

(6) Order recording award— No appeal Zirs— 
Agreement to abide by decision of majority 
of arbitrators— Award not signed by minor - 
ity— Effect. 

No Appeal lies against the recording of an 
award made by the arbitrators (a). 

Where the parties agreed in the first instance 
to abide by the decision of the majority of the 
arbitrators, a decision of the majority come to 
after full discussion by the whole body of the 
arbitrators is binding on the parties, even 
though it is not signed by the minority (b)« 
Ram Naraln Ram it. Pati Ram Tewary, 

1 Pat. L.J. 90 = 34 Ind. Gas. 105. 

SHABFUDDIN and ROB, JJ. 

References (a) 29 C. 167, F . (b) 6 W.R. 
95, F. 

(7) Arbitration — Atoard — 8uit baud im 
award — Award alleged to be invalid 
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Original cause of action , plaintiff, whether 
can fall back upon, when award held to be 
invalid — Alternative relief— Court, duty of, 

Beld, that a valid and enforoible award made 
without the intervention of the Court bars a 
suit on the original oause of action. 

Therefore, where a plaintiff alleges that an 
award made out of Court ia invalid but seeks 
its enforcement if the Court finds it to be valid, 
or in the alternative prays for a deoree on tbe 
original oause of action in case tbe award is 
found to bo invalid, it is the duty of the Court 
to determine the validity of the award and to 
pass a deoree in its terms if it is found to be 
valid, or to adjudicate upon the original oause 
of aotion if it is found to be invalid. Firm 
Bhamasuddln-Chlragh Din v. Firm Muham- 
mad Hussain Muhammad Sadfq, 68 P.W.R. 
1916 - 83 Ind. Cas. 494. 

Shadi iiAii and Leslie Jones, jj. 

(8) Decree — Revision when lies — Material 
irregularity — Misconduct of arbitrator— 
Court's power to modify award — Sch. II, 
Art. 12, Ctv. Pro. Code (1908). 

Material irregularity on the part of the Court 
in dealing with objections to »n award is a 
ground for revision, though it is no ground for 
revision that the arbitrator himself had been 
guilty of some misoonduot, and that tbo Court 
had wrongly adjudicated upon the objection 
raised regarding that misconduct. 

Under Art. 18, 8oh. II, Civ. Pro. Code (1908), 
the Court may only modify or correct an award, 
first, by striking out of it something not referred 
to arbitrator ; secondly, by amending imperfec- 
tions in form or correcting any obvious error 
which can be amended without affecting the 
decision of the oase ; and thirdly, where the 
award contains a clerical mistake or an error 
arising from an accidental slip or omission. 

The Court will be acting entirely without 
jurisdiction if it makes substantial modifica- 
tions because it takes a different view from that 
held by the arbitrator as to what was just and 
fair in tbiB or that set of circumstances. 
Parma Oat v. Blpju, 78P.R. 1916^124 P.W. 
R. 1916-40 P.L.R. 1917-35 Ind, Cas. 887- 
JOHNSTONE, O J. 

(9) Ctv. Pro . Code (1908), S. 104 (d), (/), 
Sch, 11, Art, 17 — Reference to arbitration 
— Ordtr rejecting award lor misconduct— 
Appeal— Revision— Patties agreeing not to 
object to award , effect of— Estoppel— Con- 
tract Act, S, 38— Court Fees Act % Sch . II, 
Art 17 {vi)— Punjab Land Revenue Act 
(XVII of 1887), 8, 158 —Prayer for setting 
aside award , valuation of. 

Plaintiff and defendants, members of a joint 
Hindu family, wished to separate. On 6th 
March, 19 10, they entered into an agreement 
to refer their disputes to arbitration and nomi- 
nated three gentlemen as arbitrators one of 
whom was to aot as umpire. The arbitrators 
were authorized to partition the property in 
unequal shares, but not to exolude any party 
altogether. No award was written and in 
{February, 1913, an application was made to the 


Award— (Continued), 

Court asking that the agreement to refer be filed 
in Court and the usual proceedings be taken 
thereupon. On 38th Maroh, 1918, tbe parties 
put in a joint application saying that a com- 
promise had been effeoted and that they agreed 
to the appointment of arbitrators as in the 
agreement of 6th Maroh, 1910, and asking that 
the arbitrators be directed to file their award. 
The parties agreed to abide by the award and 
to raise no objections to it. The referenoe 
having been made, the arbitrators put in their 
Award on 13th October, 1913. Both sides filed 
objections, but tbe Court allowed only those 
filed by the defendants and deolared the award 
invalid on the ground of misoonduot, as the 
arbitrators gave only a life-interest to first 
defendant in Borne lands and excluded him 
contrary to the terms of the referenoe. Against 
this oyler the plaintiff appealod under B. 104, 
Civ. Pro. Code : 

Held that : — 

(1) neither ol. (<2) nor ol. (/) of B. 104, Civ. 
Pro. Code applied to the caso, and, therefore, 
no appeal lay as an appeal from an order (a) ; 

(2) the proceeding was a “suit,” and the 
order Appealod against amounted to a “ deoree " 
and was consequently appealable as an appeal 
against decree and the mere fact that the 
plaintiff had appealed as from au order did not 
put him out of Court (6) ; 

(3) the rejection of au award not being open 
to revision, the present petition oould not be 
treated as a revision (c) ; 

(4) the appeal fell under Art. 17 (vi) of Boh. II 
of the Court Fees Aot, for both tbo original 
application under Art. 17, Boh. 11, Civ. Pro. 
Code, and the appeal embodied a prayer that 
oould not be valued in money, and, therefore, 
the Rs. 10 Court-fee put in by the appellant 
was sufficient ; 

(5) inasmuch as the arbitrators gave no 
“ share ” to defendant No. 1 but merely a life- 
interest in a small piece of land and so violated 
the injunction in the original agreement that 
no party was to be wholly excluded, the award 
was mala fide and consequently liable to be 
set aside ; 

(6) the agreement by the parties not to raise 
objections to the award meant only the usual 
engagement to accept the award, And v it was 
always open to the parties to object on the 
ground of fraud or bad faith on the^art of the 
arbitrators (d). 

Obiter.— { 7) It is not an unqualified rule 
that in arbitration oases, where there is no 
appeal, there oan never be a revision. » 

(8) It is not sufficient for an applicant for 
revision to show that the lower Court has 
erred, but he must also show that it acted 
without jurisdiction or refused *to exeroise its 
lawful jurisdiction or prooeeded illegally or 
with material irregularity (e). 

(9) A mistaken view by the low& Court as 

to what amounted to the misoonduot of an 
arbitrator iB no ground for revision (/). ' 

Quaere.— Whether the exclusion of Civil 
jurisdiction provided in 8. 156, Land Revenue 
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Act, as regards partition is intended to apply 
where the partition is done by private agency ? 

(10) The eum of Rs. 1,400 allowed as 
pleader's fee by the first Court was reduoed to 
Rs. 950, and Rs. 700 was awarded by the 
Chief Court. Ram Jawaya Mai v. Devi Ditta 
Mai, 107 P.W.R. 1916 = 117 P.R. 1916-34 Ind. 
Oas. 193. 

Johnstone, c.j. and Shadi Lal, j. 
References (a) 9 P.R. 1913 = 348 P.L.R. 
1913 = 16 Ind Cas. 996; 28 P.R. 1914 =20 P. 
W.R. 1914 = 21 Ind. Cas. 925. R. (5) 126 P.R. 
1907 = 88 P.W.R. 1907; 27 M. 255 = 14 M.L.J. 
856; 84 P.R. 1901, R. ; 28 Ind. Cae. 60 = 8 8.L. 
R. 26C, Diss. ; 5 A. 383= A.W.N. (1883) 56 ; 6 
A. 186 (F.B.) = A.W.N. (1884) 31 ; 21 B. 63 ; 12 
P.W.R. 1911 = 9 Ind. Cas. 385, D. (e) 66 P R. 
1915 = 146 P.W.R. 1915 = 31 Ind. Cas. 80, F. 
id) 44 P.W.R. 1916 = 34 Iud. Cas. 177. Diss. ; 
6 M. 368 , Appr. 'e) 88 P.R. 1902 (F.B.) ; 25 
P.R. 1902 = 12 M.L.J. 77 = 4 Bom. L.R. 151 
-5 0.W.N. 226 = 29 C. 177 = 29 I. A. 61. R. 
if) 89 P.R. 1902, R. 

(10) Award filed in Court— Judgment pro- 
nounced in term* cf award before ex pity of 
10 days for filing objections— Material 
irregularity — Revision — Bogus award— 
Duty of Court — Statement that a party 
agreed to the awara— Effect— Admission 
whether conclusive -S. 3i f Evidence Ad- 
Court when must act nuno pro turo — 
Pleader's authority to refer to arbitration- 
s' 115, O' III, r. 1, and Sch. II, cl. 15 \1), 
Civ. Pro. Code . 

After receiving tho award, the Court has to 
exeroise a judicial function befoie it determines 
to give judgment in aocordauoe with the award. 
If in the exercise of the function it commits a 
material irregularity, it is the duty of the 
Court of revisiou to rectify the proceedings and 
nndo what has been done in a procedure 
opposed to the law. Revision on such grounds 
as these does uot impugn the award but rather 
the procedure of the Court in dealing with the 
award (a). 

Whatever may bo tho rights cf tho parties as 
to appeal or the limitations put upon its own 
powers iu revision, the High Court will not 
allow any party to abuse the process of tho 
CourUand obtain a judgment and decree on a 
bogus award. 

Under para 16, 8ch. II, Civ. Pro. Cade, a 
Court is not empowered to give judgment until 
the time for making an application to set aside 
the award has expired. This condition is not 
affected by the consideration that an applica- 
tion may have been made and set esido or that 
parties may have stated that they have no 
objeotions to urge. It is a condition subjeot to 
whiob jurisdiction to make judgment is con- 
ferred on the Court and when that condition is 
not fulfilled the judgment is no judgment (6). 

The staitement by a party that he agreed to 
an award is merely an admission that he bad 
no objeotions to urge to it. But an admission 
iB not oonoluaive unlesft it operates as an estoppel 
(S. 81, Evidence Aot) and there is no question 


'Award— (Continued)* 

of estoppel in suoh a case, for the Court has no 
jurisdiction to give judgment at once on tho 
admission. The party can at any time within 
teu days file objeotionB explaining that hie pre- 
vious admission was due to a mistake of fact or 
law. 

Where a party is deprived of suoh an oppor- 
tunity of filing objeotions by the precipitate 
and illegal aoiion of the Court in passing judg- 
ment before the expiry of ten days for filing the 
objeotions, the lower Court must, in order to 
remove this prrjudioe, act ntmc pro tunc and* 
allow objections to be filed after the illegal 
judgment is set aside (c). 

A pleader duly appointed to aot for a party 
has authority under O. Ill, r,. 1, Civ. Pro# 
Code, to make any application including an 
application for a reference to arbitration. If be 
does so against tho wishes of his client, he is 
responsible to bis client but the client ia 
nevertheless bound. Brlkiahen Rochumal V# 
Reluraal Farlamal, 9 8. L.R. 183 = 34 Ind# 
Cas. 645. 

Pratt, J C. and Boyd, a.j.o. 

References (a) 29 G 167 ; 20 A. 474 ; 86 B. 
105 ; 33 B. 638 ; 6 8. L.R, 168, R. (6) 20 W.R# 
311; 7C. 166 (169), R. (c) 11 M. 144, R. 
(d) 14 B. 465 ; (1848) L J. 17 Ex. 297, R. 

(11) When bar to subsequent suit . A valid 
award will bar a suit bused on any of the 
claims embraced in tbe submission and 
covered by tho award. Ma Yon v. Mauog 
Kya Galng, 9 Bur. L.T. 98 = 36 Ind. Cas. 710. 

TWOMFY, J. 

(12) Tide of persons under an award of arbi- 
trators to a property — Award not filed in Court, 
effrd of— Deed of conveyance not executed to 
give effect to terms of award , effect cf. Moham- 
mad Hadl iSalyed) v. Balyed Mohammad 
Taki, 18 O.C. *62 = 32 Ind. Cas. 466, Bee 
Final Part. 1916, Col. 324. 

(13) See Mad. ACT I OF 1908 (ESTATES 
LAND;, No. 29, 4 L.W. 278. 

(14) Reference to arbitration without interven- 
tion of Court— Application for filiug award— 
Objection dismissed— Appeal whether lies. See 
APPEAL (GENERAL), No. 5, 14 A.L J. 332. 

(15) Liability of broker as principal— Custom 
and us.ige of Calcutta Gunny Market — Evidence 
of custom — Admissibility — Award of Bengal 
Chamber of Commerce— Jurisdiction, Bee 
BROKERS, No. 2, 20 C.W.N. 365. 

(16) Arbitration— Decree— Appeal— Revision, 
See CIV. Pro. CODE (1908), No. 728, 35 Ind, 
Cas. 914. 

(17* Decree based on arbitration — Appeal 
from, and revision of. See CIV. PRO. CODE 
(1906), No. 259, 31 Ind. Cas. 458. 

(18) Private arbitration— Power to divide 
property — Awarding extra amount— With- 
drawal of questions from arbitrator— Eflpot— 
Filing an award— Appeal if lies. SeeClV. PRO# 
Code (1908), No. 714, 14 A.LJ. 481. 

(19) Suit— Referenoe to arbitration without 
intervention of Court — Application to file 
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Award— (Concluded), 

award in Court— Prooedare. Sea Grv, PRO. 
Code (1908). No. 169, 18 Bom. L,R. 669. 

(90) Sale of goods — Oaloutta Baled Jute 
Association’s oontraot — “ Home guarantee ” 
olause — Effeot — Dispute between Calcutta 
buyer and Oaloutta seller — Arbitration in 
London between Calcutta purchaser and 
London purchaser — Effect upon Calcutta seller. 
Bee Contract, No. 7, 43 C. 77. 

(31) Review— Power of Court. 8ee LAND 
Acquisition act (1894), Noe. land 3, 3i*M. 
L,J. 897. 

(39) Suit on. Bee LIMITATION ACT (1908), 
No. 204, 3L Ind. Can. 816. 

(93) Sham arbitration proceedings— Award- 
Nullity— Time (or recovery of property lost by 
award when begins to run — Award if may be 
upheld as family arrangement. See PARDA- 
NA8HIN Ladies. No. I. 20 O W.N. 957. 

(24) Final award — Whether bars civil Buit, 
Bee SPECIFIC RELIEF ACT. No. 10. 8 L.B.R. 
167. 

Bailiff. 

(1; Warrant— Direction to, to attach goods— 
Execution by Nazir— Reuistance to his entry — 
No offence— No day mentioned in tbe warrant 
of day before which it is to be executed — 
Illegality. Bee PENAL CODE, No. 3, 1 Pat. 
L.J 660. 

Bailment. 

(1) 8ee Contract ACT, No. 138, 9 Bur. L.T. 
394-84 Ind. Cas. 297. 

(2) Return of bailed goods— Liability for 
refusal to return on expiry of period — Conver- 
sion of goods— Measure of damages. See CON- 
TRACT ACT, No. 138, 9 Bur. L.T. 224 = 34 Ind. 
Cas. 297. 

Banjar Land. 

Right of lambardar to lease out. See LAM- 
BARDAR, No. 1, 12 N.L.R. 136. 

Bank. 

(1) Deposit bp client— Proof of handing money 
to cashier in the Dank premises— Suffi- 
ciency— Liability of Bank— Cashier — His 
position— Fraud on the pari of Bank 
official— No necessity to prove . 

Where a plaintiff alleges that he paid money 
into a Bank the onus is on him to prove 
affirmatively that the money was paid in. If 
the plaintiff oould prove that the monev had 
been made over to a oashier of tbe Bauk in the 
Bank premises as an amount to be placed to 
his oredit in the Bank’s books, he is entitled to 
suooeed in his suit. 

The cashiers of the Bank as well as of prob- 
ably all Banks where us employees, were held 
out by it to reoeive moneys from their clients 
and the Banks would be liable for all moneyB 
paid to one of them in the Bank’s premises for 
oredit to a client’s account even if no other 
official in the Bank saw or heard of tbe money. 

It was not inoumbent on tbe plaintiff to 
allege any fraud on the part of any of the 


Bank —{Concluded ) . 

officials of the Bank, Maneokjee Palonjee Y. 
NederJandiche Handel, 34 Ind. Cas. 176. 

FOX, O.J. and PARLETT, J. 

(2) Deposit of money for safe oustody — 
Deposit by depositee in, where he had his own 
money— Failure of Bank— Liability to make 
good loss. See CONTRACT ACT, No. 186, 36 
In#. Cas. 31. 

(3) Deposit of money in a— Proof of payment 
— Burden of proof— Fraud. Bee DEPOSIT, 
No. 1,9 Bur. L.T. 160, 

Bank Cashier. 

Deposit by client— Proof of handing money 
to cashier in the Bank premises— Sufficiency— 
Liability of,— His position— Fraud on the pari 
of Bank official— No necessity to prove. Bee 
BANE, No. 1, 34 Ind. Cas. 176. 

Bankruptcy* 

Discharge by Singapore Court — Whether 
operates as discharge from debts in India — 
Discharge of father— Liability of boub in a joint 
Hindu family. See STRAITS SETTLEMENTS 
bankruptcy Ordinance, No. l, 31 M.L.J. 
386. 

Banks (Presidency) Act. 

See ACT XI OF 1876. 

Bar to Suit, 

(1) A valid award will bar a suit based on 
any of tbe claims embraced in the submission 
and covered by the award. Ha Yon Y. Maung 
Kya Oalng, 9 Bur. L.T. 99. 

TWOMKY, J. 

(2) See CIV. PRO, CODE (1908), No. 17, 31 
Ind. Cas. 25. 

(3) Duty of plaintiff to lump together several 
oauaes of action — Bar of subsequent suit* See 
CIV. PRO. CODE (1908), No. 392, 30 Ind. Cas. 
607. 

(4) Suit by co-sharer againBt Lambardar for 
profits— Dismissal of suit for default — Subse- 
quent suit for certain years including years 
covered by previous suit. See CIV. PRO. 
CODE (1908), No. 377, 30 Ind. Gas. 668. 

Benaraldar. 

See Benami Transaction. 

(1) Ejectment suit— Certified purchaser, If 
oan recover possession. See CIV. PRO. CODE 
(1903), No. 150, 4 L.W. 609. 

12) Transfer of Property Aot, S. 41— Real 
owner holding out another — Transfer of latter— 
Notice — Burden of proof, whether lies on the 
purchaser or owner— Having interest in pro- 
perty, if notioe or shifts onus . See LIMITATION 
AOT (1909), No. 182, 4 L.W. 200. 

Beoaml Transactions. 

(1) Benami transaction — Sale — Fictitioue 
transaction- Vendor in possession of pro - 
perty sold— His own fraud not bar to reeist 
claim for possession . • 

In a suit for recovery of possession of certain 
properties, the sale under whioh the plaintiffs 
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Benaml Traniaetloni— (Continued). 

olaimed was found to be fictitious and was 
never acted upon, and the defendants (i e., the 
vendors) remained in possession. Held that the 
defendants can plead that the sale was benami 
and that the plaintiffs oould not reoover (a). 

The maxim * nemo allegans turpitudinem 
$uam audiendus est ’ must give way to the 
maxim 1 In pari delicto potior est contttio 
posstdeMtis,’ and the defendant who was in 
possession of the properties oould therefore be 
permitted to set up the true faots of the tran- 
saction. N&nd Lai v. Jethu Lai, 91 P.R. 
1916 — 33 Iud. Oas. 955. 

BHADI LAIi and LE ROSSIGNOL, JJ. 

References .—(a) 31 B. 405 ; 37 B. 217, Not 
F ; 13 M.I.A. 561 ; 21 W.R. 422; 24 W.R. 
391 ; 18 B. 872 ; 8 C.W.N. 620; 1 A. 403 ; 61 
P.R. 1895 ; 25 P.R. 1905 ; 35 C. 551 (P.C.), R 

(3) Benamidar, right of , to maintain a 3uit in 
his own name. 

Held , that a benamidar oan maintain a suit 
in bia own name. Nihal Singh (Kunwar) v. 
Dnlar Singh, 18 O.C. 363 = 33 Ind. Cas. 616. 
Lindsay, j.c. 

References:-!^ A.L.J. 24; 21 A. 380; 10 
O. 0. 10, R. 

*3) Sale — Purchase-money paid by father — 
Son’s name entered in sale-deed as sole 
vendee— Intention. 

The plaintiff sued for a declaration that the 
sale of oertain shops by his father shall not 
affect his rights of inheritance The claim was 
based on the grounds, inter alia , that the vendor 
was a minor at the time of the sale and that the 
property was ancestral in his hands. It appear- 
ed that the shops were purchased in 1890 by one 
B in the name of his minor son, the vendee, 
who was entered in the sale-deed as the sole 
vendee under guardianship of his father, and 
who subsequently sold them to the present 
defendants : 

Reid. (1) that although the funds for the 
purchase of 1890 were advanced by the plaintiff’s 
grandfather, his real intention was not to make 
the purchase a benami transaction, but to make 
an advancement ol the purchase-money to his 
son, the plaintiff's father, and to constitute him 
as the real owner of the shops ; 

(2) that the plaintiff was not entitled to the 
relief sought for, as the shops were not ancestral 
property in his father's hands ; 

(3) that the fact that leases of the property 
wereexeouted in the name of the plaintiff's 
grandfather only showed that he managed the 
property on behalf of his son and was altogether 
insufficient to prove the benami nature of the 
transaction. Hatha Mai v. Jlw&n Kara, 
77 P. W.R. 1916 = 33 Ind. Cas. 733. 

Shah Din and chevis, jj. 

(4) Presumption of advancement — English 
principle not applicable to India - Burmans 
more oriental than European— Presumption 
— Burden of proof . 

Held that, when a purchase is made by a 
Hindu or Mahomedan in the name of his son, 
the presumption is in favour of its being benami 


Renaml Tvaniaotioni— {Continued), 

purchase, and it lies on the son to prove that 
he is solely entitled to the legal and benefloial 
interest in the estate. 

The burden of proof lies with more than the 
ordinary weight on the person alleging that the 
purohase was intended for the benefit of the 
son, whenever tho rights of creditors are in 
issue in auoh a transaction. 

Tho English principle of 11 advancement ” is 
not applicable to India. Nga Tin Gyl v. Nga 
Two Aung, 9 Bur. L.T. 35 = 35 Ind. Oas. 12. 
Saunders.j.o. 

(6) Benami purchase - Source of money set- 
ting ownership . 

Iu the oase of buna mi purchaser, the question 
of ownership must depend upon tho answer to 
another question, namely, with whose money 
was the property purchased, Bharat Indu v. 
Muhammad Mahbur All Khan, 31 Ind. Gas. 
686 . 

RlOHABDS, O J. and RAFIQUE, J. 

Refrences 3 M.I.A. 229 ; 37 A. 657, R. 

(6-a) Evidence — Presumption^-Civil Froze* 
dure Code ( Act V of 1908), 8 . 66— Stitf, 
meaning— Suit for declaration against cer- 
tified purchaser — Pleadings — Title by 
adverse possession not set up in plaint — 
General prayer . 

In a suit for a declaration that plaintiff was 
the real owner of the property in dispute pur- 
chased iu Court auction in the name of the 
defendant, and that the defendant was his 
benamidar the defendant pleaded that the tran- 
saction was not a fictitious transaction and 
asserted that the plaintiff had purchased the 
property on her behalf and had given it to her 
by gift and although the plaintiff'?was unable 
to give any explanation of a credible nature 
which induced him to enter into benami 
transactions on behalf of his daughter, the 
defendant, he proved satisfactorily that the 
money advanced on the deed was bis own 
money, that the defendant at the time had no 
means of her own and that he remained in 
possession of the property from the time of the 
purohase, Held that according to the recog- 
nised presumption of law the transactions must 
be held on this evidence to have been benami 
transactions, unless and until the defendant 
rebuts the presumption. 

The words “ no suit ” in 8. 66 of the Code of 
Civil Prooedure, 1S08, not only include a suit 
for possession but also a suit for a declara- 
tion (a). 

Where in a suit for deolaration the plaintiff 
does not assort anywhere in the plaint title by 
adverse possession and the defendant was never 
callod on to answer such a plea, and no issue 
was framed on the point, and no ovidenoe 
called upon it and in the olaim for relief no 
claim is made that a doolaratioo should be given 
to the plaintiff on the ground that his title had 
become perfected by adverse possession, and 
there are no materials on the reoord to Bhow 
whether the plaintiff's title has or has not 
become perfeoted by adverse possession, the 
appellate Court would not frame an issue and 
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Benami Transactions— (Continued)', 

send the suit baok to the lower Court for the 
taking of evidenoe and a finding as to the ques- 
tion of adverse possession. SI tar a Begam v. 
Muhammad Ishaq Khan, 82 Ind. Oas. 360. 
STUART. A.J.C. 

References :-~(a) 23 A. 176-A.W.N, (1901) 
44, R. 

(6) Criterion— Purchase by Hindu in the 
name of Mahomedan mistress— No presumption 
of advancement— Evidence Act, 8. 11 6— Tenant 
admitted into possession, if may deny landlord's 
title and set up a different title derived from 
stranger — Estoppel— Document, non-production 
Vihere not called upon by opponent , if matter 
for comment . Musammat Biles Konwav t. 
Desraj Ranjft Slugh. 19 C.W.N. 1207-29 M. 

L. J. 335-18 M.L.T. 248-2 L.W. 830 = (1915) 

M. W.N. 767-13 A.LJ. 991-17 Bom. L R. 
1006 = 37 A. 657 = 22 O.L J. 516 = 30 Ind. Cas. 
299 (P.G.). Soe Final Part., 1915, Col. 329. 

(7) Benamidar, suit by— Suit for partition — 
Partition. Atrabannessa Blbi v. Safatullah 
Mia, 22 C.L.J. 259-43 0. 504-31 Ind. Cas. 
189. See Final Part, 1915, Col. 330.1 

(8) Possession , recovery of, suif for— Pur- 
chaser's duty to inquire — Civ. Pro. Code (1906), 
8 . 66, scope and meaning of — Benami pur- 
chases— Benamid ar’ s position and title— Real 
owner's powers . Hanunian Peread Thakur v. 
Jadunandan Thakur, 29 Ind. Cas. 767-20 0. 
W.N. 147=43 0. 20. See Final Part, 1916, 
Col. 330. 

(9) Mortgage — Benamidar mortgagee , right of, 
to sue - Mortgagor, whether can object to inort- 
gagee's right— Civ- Pro. Code (1908), S . 100— 
Evidence Act , S. 92. Ma Tun v. Ma Walng 
Tha, 29 Ind. Cas. 892 = 8 Bur. L.T. 210 = 8 L. 
B.R. 206. See Final Part, 1915, Col. 331. 

(10) See ACT III OF 1909 (PRESIDENCY 
TOWNS INSOLVENCY). No. 2, 20 M.L.T. 311. 

(11) Creditor if includes his benamidar. Bee 
ACT III OF 1909 (PRESIDENCY TOWNS IN- 
SOLVENCY), No. 5, 20 C.W.N. 995. 

(12) Court auotion — Benami purchase — 
Release by purchaser in favour of beneficiary— 
Nature of right oonveyed. Bee ClV. PRO. 
CODE (1908), No. 149, 3 L W. 233. 

(13) Court auotion— Benami purchase— Suit 
by real owner for deolaration of title— Main- 
tainability. See Civ. Pro. Code (1908), 
No. 146, 3 L.W. 86. 

(14) Decree— Execution— Assignment benami 
for one of the judgment-debtors— Exeoutability 
of deoree — Adjustment. S *e CIV. PRO. CODE 
(1908), No. 426, 4 L.W. 634. 

(151 Uncertified adjustment — Transfer 
benami to one of the judgment-debtors - Exeou- 
tabihty of deoree. See CIV. PRO. CODE (1908) 
No. 427, 3 L.W. 186. 

(16) Agreement opposed to publio policy— 
Assignment of mortgage taken by patwari 
benami— Not void. See CONTRACT ACT, No. 
19, 14 A.LJ. 962. 

18 


Benami Transactions— (Concluded). 

(17) Nature of— Oral evidenoe to show if the 
transaction was benami— Oral evidenoe whether 
permissible between benamidar and true owner. 
See Evidence act, No. 66, 18 Bom. L.E. 
134. 

(18) Purchase in name of minor son— Pre- 
sumption. See Hindu Law (Debts), No. 6, 
74 P.W.R. 1916, 

(19) Test of. 8ee LIMITATION ACT (1908), 
No. 43, 20 C.W.N. 522. 

(20) Mortgage— Suit for sale — Person alleged 
as benamidar impleaded ns defendant — No 
defenoe by such person— Whether suit main- 
tainable. See Mortgage (General), No. 9, 
14 A.LJ. 30. 

(21) See WILL, No. 18, 32 Ind. Cas. 267. 

Bengal Acts. 

See /Pots- Bengal acts. 

Bequest. 

See ACT X OF 1865. 

See ACT V OF 1881. 

See Will. 

See Mahomedan Law (Gift), No. 2, 82 
Ind. Cas. 516. 

Bequest and Transfers (Hindu) Aet. 

See Mad. Act I OF 1914. 

Berar Inam RuIcb, 1879. 

Inam estate in Berar, by what law governed 
— Nature and incidents of such Inam grant— 
Conversion of inam into free-hold— Their nature 
and origin. See INAM ESTATE, No 1, 12 N. 
L.R. 150. 

Betrothal. 

Jurisdiction — Suit for damages for breach of, 
tried by wrong Court— How dealt with by 
Appellate Court. See ClV PRO. CODE (1908), 
No. 59. 93 P.R. 1916. 

Bhagdarl Aet, 

See BOM. ACT V OF 1862. 

Bhogra Land. 

See C P. ACT XVIII OF 1881 (CENTRAL 
Provinces Land revenue) No. i, 12N L. 
R. 139. 

Bill of Exchange. 

{1) Acceptance— Consignment of goods from 
an enemy port by an enemy steamer— Out- 
break of war after acceptance— Ship arriv- 
ing in Bombay but leaving without 
discharging cargo to a neutral port before 
out- break of war — Acceptor dishonouring 
bill by non payment — Government Procla- 
mation enabling British subject to obtain 
goods on enemy steamer in neutral port — 
Negotiable Instruments Act (XVIII of 1881) 
Ss, 32 and 43. 

Ou the 24 tb June 1914, a German, residing 
at Hamburg, drew a bill of exohaugo upon the 
defendants in favour of the plaintiffs «for 
£65- 0—6 payable at thirty days' sight to the 
order of the plaintiffs for value reoeived. 
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BUI of Exohanga— (Concluded). 

The bill purported to be drawn upon the defend- 
ants against 60 bales of goods per 8.8. Lichten - 
fels a German steamer. Jt was presented to, the 
defendants for acceptance with the shipping 
documents relating to the bales of goods 
mentioned in tho bill; and was aooepted on 
the 30th July 1914 payable at the offioe of the 
plaintiffs in Bombay. The 8 . 8 . Lichtm/els 
reached Bombay just before the out- break of 
war between Groat Britain and Germany and 
in order to evade capture left Bombay and took 
shelter in the neutial port of Marmagoa. The 
bill was presented for payment cn due date with 
the shipping documents but was dishonoured 
by non-payment. In the meanwhile, the 
British Government issued a Proclamation 
authorising British subjects to make payments 
for the purpose of obtaining their cargoes in 
neutral ports to the agents of shipowners in an 
enemy country. The plaintiffs averred their 
readiness aud willingness to hand over the 
documents against payment of the amount due 
under the bill. Eventually they filed a suit to 
recover the amount of the bill, alleging that 
the aooeptanoe being unqualified and absolute 
the defendants were bound to pay. The defend- 
ants denied their liability contending that the 
aooeptanoe was qualified, the bill having been 
drawn on them against goods and they need 
not pay till they were put in a position to re- 
ceive the goods : 

Htld % (1) that the plaintiffs were entitled to 
succeed from either point of view, for if the 
aooeptance was unqualified the defendants were 
bound to pay on due date, and if the acceptance 
was qualified they were still bound to pay “ at 
or alter maturity ” when money was demanded 
after tho proclamation whereunder consignees 
were permitted to take delivery of goodB from 
enemy ships iu neutral ports ; 

(9) that the consideration for the acceptance 
did not fail, for the proclamation permitted 
performance before it was too late of the 
oondition alleged. R. K. Motlahaw & Co. v. 
The Mercantile Bank of India, Ltd., 19 Bom. 
L.R. 6*1. 

SCOTT, O.J. and HEATON. J. 

(3) C.I.F-C.I. contraot, presented with ship- 
ping document — Acceptance of the bill. See 
CONTRACT, No. 16. 18 Bom. L.R. 915. 

(31 Contraot becoming illegal after it is made 
—Effect of accepting, flee TRADINQc WITH 
ENEMY, No. 1, 9 Bur. L.T. 99. 

BUI of Lading. 

( (1) “ At shipper's risk with option of carrying 
on deck" in the Bill of Lading — Meaning. 
Bee SHIFTING CONTRACTS, No. 2, 8 Bur. 
L.T. 273. 

(3) Conflict between charter-party and — 
Charter- party to prevail— Liability of ship- 
owner. See SHIPPING CONTRACTS, No. I, 18 
Bom. L.it. 230. 

Bteth. 

(1) Statement® as* to date of birth when 
admissible— Presumption as to knowledge of 


Birth— (Concluded) . 

date of birth— Burden of proof as to data of 
birth — Admissibility of horoscope. See EVI- 
DENCE ACT, No. 13, 8 L.W. 916. 

(2) Choukidar's register, value of, as to data 
of, or death. See HINDU LAW— (REVBR- 
SIONERl, No. 3, 19 0 C. 231. 

Birth Register. 

Admissibility in evidence. See EVIDENOB 
ACT, No. 22, 10 S.L.R. 38. 

Blank Sheets. 

Registrar— Admission as to Bigning of only— 
Effect See MORTGAGE- (GENERAL), No. 49* 
35 Ind. Cae. 56. 

Board of Revenue, 

(1) Revisioual jurisdiction of. Bee BEN. 
ACT VII OF 1876 (ESTATES PARTITION), 
No. 2, 1 Pat. L.J. 491. 

(2) Revision by. 8ee CIV. PRO. CODE 
(1909), No. 351, 31 Ind. Cas. 479. 

Board’s Circulars. 

Cir. 21. Sec U.P. ACT III OF 1901 (LAND 
REVENUE), No. 10, 34 Ind. Cas. 689. 

Bombay Aote. 

See acts— Bombay Acts. 

Bombay Cotton Trade Association Rules. 

Rule 17 of the. See CONTRACT ACT, 
No. 51, 18 Bom. L.R. 96. 

Bona fide Purchaser. 

(1) Meaning of the term— Whether notioe of 
appeal negatives bona fldes. See EXECUTION 
SALE, No. 2, 30 M.L.J. 497. 

(2) Court auction — Bale— Irregularity in the 
conduct of, not protected— Major judgment- 
debtor— Treated aa minor — Vitiates sale — 
Notice — Execution. 8ee SETTING ASIDE 
SALE, No. 1, 20 M.LT. 479. 

Bona fldes , 

Pardanasbin lady. Transaction with— Gift 
deed- Undue influence— Onus. See PABDA- 
NASHIN Woman, No. 1, 35 Ind. Cas. 396. 

Bond. 

(1) Unregistered bond — Bond providing for 
ro-pAjment on happening of certain contingency 
— Suit on bond— Limitation. See LIMITA- 
TION ACT (1908), No. 147, 30 P.W.R. 1916. 

(2) Attested agreement to deliver merchandise 
with a penal olause not. See BTAMP ACT 
(1999), No. 4, 9 Bur. L.T 111. 

Boundaries and Surveys Aot. 

See Mad. ACT XXV1IT OF 1860. 

Boundary. 

(1) 8econd appeal— Boundary dispute— Thak 
map and Government ohittas, which to be pre- 
ferred— Chit taa assumed to be public documents 
and therefore preferred— Error of law affecting 
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Boundary— (Concluded). 
wight to be attached to evidence— Remand, 
Mabendra Kiihore Roy v. 8rlmatl Rahlma 
Banu, 19 O.W.N. 1016-81 Ind. Gas. 696. See 
Final Part, 1916, Col. 836. 

(9) See EVIDENCE ACT, No. 80, U.B.R. 
(1916), 2nd Qr., p. 110. 

(8j Recital of, in dooumente of title — Tran- 
saction between third parties— Admissibility of 
suoh reoital. See EVIDBNOB ACT, No. 16, 
86 Ind. Cae. 610. 

I • (4) Statement, in a sale-deed as to ownership 
of another land given as— Subsequent suit 
between the purohaser and another about Buoh 
land — Relevancy. See EVIDENCE ACT, 
No. 10i 94 Ind. Gas. 634. 

Brahmin, 

Grant to, before Permanent Settlement for 
subsistence— Onus — Suit for commutation of 
rent. See Mad. ACT I OF 1908 (MADRAS 
Estates Land), No. 4-a, 32 Ind. Gas. 229. 

Breach of Contract. 

See CONTRACT. 

(1) Jurisdiction — Suit for damages for broach 
of betrothal tried by wrong Court — How dealt 
with by Appellate Court. See OlV. PRO. 
CODE (1906;, No. 69, 93 P.R. 1916. 

(2) Effeot of war on oontraot previously oou- 
oluded — Goutraot for sale of goods —Seizure 
and release of goods by the Grown, effeot of — 
Damages for. Boo CONTRACT, No. 17, 33 
Ind. Gas. 540. 

(3) Hire— Omission to return article after 
specified date— Remedy for— Suit for damages. 
See CONTRACT, No. 21, 36 Ind. Cas. 276. 

(4) Shipping contract— Carriage by sea — 
Bbipper and shipowner, their rights and liabi- 
lities— Omission to oall at appointed post— 
Damages, suit for. Bee CONTRACT, No. 20, 
84 Ind. Cas. 843. 

(6) Deposit not a penalty — Forfeiture o 
deposit — Right of defaulter to claim credit in 
mitigation of damages. See CONTRACT ACT, 
No. 87. 10 S.L.R. 4. 

(6) Misrepresentation— Ability to discover 
truth — Hotel-keeper— Landlord and tenant — 
Right to sue for rent— Distraint, See CON- 
TRACT AOT, No. 14, 112 P.L.R. 1916. 

(7) Suit lor damages— Measure of profits. 
Bee CONTRACT ACT, No. 85, 86 Ind. Cas. 264. 

(8) Lands situated in the mofuesil— Ezohange 
efleoted before the Transfer of Property Act — 
Warranty of title — Breaoh — Damages. See 
Exchange, No. l, 31 M.L.J. 860. 

(9) Contraot,. breaoh of— Indemnity bond— 
Damages- No aotual loss, if action premature 
—Loss of title, substantial loss. See INDEM- 
NITY BOND, No. 1, 20 M.L.T, 268, 

(10) Mortgage— Mortgagor reoeiving rents— 
Bait by mortgagee for amounts improperly 
oolleoted by mortgagor. Bee LIMITATION AOT 
(1908), No. 142, 34 Ind. Cas. 173. 

(11) Sait for damages for breaoh of covenant 
In a registered Zur-ipeshgi lease. See LIMI- 
TATION AOT (1908), No. 192-6, 84 Ind. Cas. 61. 


Breach of Promise. 

To marry, compensation! for. See BUD- 
DHIST Law (Mabbiage),£No. 2, 9 Bar. L.T. 
77. 

Breaoh of the Peaoe. 

Mandamus— Oommisioner of Police— Refusal 
to issue license to conduot procession, though 
right established by Civil Court— Apprehension 
Of. See (MADRAS CITY POLICE) ACT 111 OF 
1888, No. 1, 31M.L.J. 426. 

British Indian Association. 

Rules of— Award of private [arbitrators. See 
OUDH ACT I OF 1869 (ESTATES), No. 8; 
80 Ind. Gas. 249. 

Broker. 

(1) Principal and broker— Quit tor commie • 

* sion — Limitation Act , 1908, Sch. I, 

Arts, 115, 102. 

The relation between a broker and the person 
for whom he acts is that of agent and principal. 
Unlike the factor he is not entrusted with the 
custody and apparent ownership of the goods, 
but.be is a mere negotiator to effeot business 
and is paid for his services a commission on 
the sales resulting from hfa efforts. Where the 
contract is not in writing, its terms are to be 
inferred from the course ot dealings between 
the parties. 

Honoe, where a broker between whom and 
his employer the oontraot, as found by the 
Court of appeal below, was that he would be 
paid his commission at certain rates upon the 
date of delivery thereof, held, that the suit was 
one for money under a contract which for pur- 
poses of limitation was governed by Art. 116, 
Limitation Act, and was not one for wages 
within tbe meaning of Art. 102. Bushll 
Chandar Das v. Gaurl Shankar, 14 A.L J. 873 
=>39 A. 81-36 Ind Cas. 371. 

Walsh and Sundar Lal, jj. 

(2) Broker liable as principal— ‘Custom and 
usage of Calcutta Gunny Mirket—S. 92, 
Prov. (5), Evidence Act— Evidence of cus- 
tom or usage incidental to contract — Con- 
tract Act , Qs. M0 and MG— Arbitration and 
award by Bengal Chamber of Commerce , 
jurisdiction. 

An award made by tbe Bengal Chamber of 
Commerce wab sought to he set aside by defend- 
ants in Court on the ground that the Chamber 
aotea in oxcess of jurisdiction in having made 
the award in favour of the plaintiffs disregard- 
ing the faot that tbe oontraot in question was 
made by plaintiffs aB brokers although in Jaot 
the plaintiffs had no principals and the contraot 
was nob therefore enforceable. Tbe plaintiffs 
alleged that there was a custom in the market 
in respect of gunny, hessian and, manufactured 
jute goods by whioh brokers are held liable 
upon suoh oontraois and suoh cue tom being- 
well known to the Chamber, the %ward was 
properly made and valid. 

The Gourt allowed evidenoe of custom, and 
usage to be given and held that there was. snob 
a custom and that the defendants knew of it (a). 
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Broker— (Concluded) . 

T.flefcf— that Ss. 980 and 936, Oontraot Aot, 
the former of which deals with undisclosed 
principal and the latter with falsely contracting 
as agent, were not applicable to this case. 
ftiEeld also, that the evidence of usage of trade 
Applicable to the oontraot which the parties 
making it knew, or may be reasonably pre- 
sumed to have known, is admissible for the 
purpose of importing terms into the oontraot 
respecting which the instrument itself is silent 
( 6 ). 

9 That the usage being known to the Chamber 
the matter was within the jurisdiction and tho 
award was properly irude. In the matter of 
Joy Lall ft Co. v. Monmotha Nath Mulilck, 
20 0.W.N. 365-35 lnd. Cas. 3. 

OHAUDHURI, J. 

References (a) 19 C.W.N. 623, D . lb) L.R. 
7 Q.B. 126 (1871), F. 

(3) Undisclosed principal— Bought and sold 
notes— Contract — ■ Construction by similarity 
—8s. 230 and 222, Contract Act— Arbitration. 
Patiram Banerjee v. Kanklnarra Co., Ltd., 
19 O.W.N. 623 = 42 C. 1050 = 31 lad. Cas. *607. 
Bee Final Part, 1915, Col. 336. 

Brokerage. 

Brokerage on Bale within timelimit, meaning 
of. See APPEAL (GENERAL), No. 4, 20 C.W. 
N. 335. 

Brokerage Gontraet. 

Under-brokerage contract— Broker age contract 
terminable by parties by three months' 
notice belore the end of the term — 
Under-broker who had notice of brokerage 
contract if may claim damages for whole 
term when brokerage contract legally 
terminated before expiry of term ~ Under- 
broker wrongfully dismissed before broker- 
age contract terminated— Damages, measure 
of— Brokerage contract, if terminable by 
fresh agreement— Under-broker , if may 
insist on termination by notice — Hindu 
joint family , carrying on business in part- 
nership— Contract by family, if terminates 
with death of co-parcener— Contract Act, 
8. 953, cl. 10 —Rule of Hindu law% if to 
be considered , 

By an agreement between A and B, dated 
31st May 1911, the former appointed the jatter 
to aot as broker for him for 5 years or for suoh 
further period as might be mutually agreed 
upon between the parties. It was provided in 
the, agreement that it might bo determined by 
either party by giving three months’ notios to 
the other party. In pursuance of another term 
of the said agreement B (the broker) appointed 
C to act as under. broker for him during the 
subsistence of the said agreement and 0 (the 
under- broker) bad notine of the said agreement. 
On 19th August 1919, the broker B wrongfully 
dismissed the under broker C, and subsequently 
on 2nd December 1912 in good faith entered 
into a seoond agreement with A inconsistent 
with the first. 


Brokerage Contract —{Concluded). 

Held , in a suit by C against B for wrongful 
termination of the under- bokerage oontraot. 
that as the under-brokerage oontraot depended 
upon the eubsistenoe of the brokerage oon- 
traot and the latter oontraot was vAlidly 
terminated on the 2nd December 1912, the 
under- brokerage oontraot also oame to an end 
on the same day, and the plaintiff was entitled 
to recover damages as for the period from his 
dismissal on 12kb August to the termination of 
the oontraot on 2nd December 1912. 

Per Mookerjee , J. — That the three months* 
notice required by the oontraot between A And B 
was for the benefit and proteotion of the con- 
tracting parties themselves, and C was not en- 
titled to make a grievance that either party has 
allowed the other to determine that agreement 
witbout insisting on the prescribed notice. 

Whore X and Y, members of a joint family 
(of which Y was the karta) carrying on a joint 
family business, entered into a oontraot of 
under- brokerage and X subsequently died ; but 
Y and the other party to the contract went on 
dealing with each other as if tho oontraot 
subsisted : 

Held , per curiam, that X's death did not 
terminate the contract. 

Per Mookerjee t J . — Where there arc two 
joint agents and one of them dies, upon his 
death, the oontraot of agenoy terminates only 
so far as he is concerned, but not as regatds the 
surviving agent. 

Tho rights and liabilities of co-parceners in a 
joint Hindu family cannot be determined by 
exclusive referenoe to the Oontraot Aot, but 
must bo considered also with regard to the 
general rules of Hindu Law ; according to these 
rules, the death of one of the oo-paroeners does 
not dissolve a family partnership, Raghumnll 
v. Luchraondaa, 20 C.W.N. 708. 

Sanderson, c.j., Wooduoffe and 
Mookerjee, jj. 

BuddhUt Law. 

1. — General. 

2. — ADOPTION. 

3. — ALIENATION. 

4. — Divorce, 

5. — Gift. 

6. — INHERITANCE. 

7. - Joint Family. 

8. — Maintenance. 

9. — Marriage. 

10. — Partition. 

11. — Pre-emption. 

12. — Widow. 

—1.— General. 

(1) Rajbansis — Non-Burman Buddhists— 

Laio applicable , 

Tbo Burmese Buddhist Law is not applicable 
to the Rajbansis, oven if they are Buddhists. 
The law to be applied to them is the customary 
law prevailing amougst them in their habitat 
which is Chittagong. Foeton or Fakir Chan 
v. Adi Ohandro Borwa, 8 L.B.R. 801=9 Bur. 
L.T. 248 = 35 lnd. Cas. 431. 

FOX, O.J. 
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Buddhist Low— (Continued). 

1 .-General— (Concluded ) . 

(2) Burmese Buddhist Law— Buddhist monk's 
arrest in execution of decree — Presumption as to 
power of disposal— Civ* Pro . Code (1908), 
0. XXV, r. 1. U. Wllatha v. U. Thirl, 80 Ind. 
OftB. 112-8 Bar. L.T. 287-8 L.B.R. 842. See 
Final Part, 1916, Ool. 387. 

2.— Adoption. 

(1) Burmese Buddhist Law — Adoption- t- 
Proof of publicity or notoriety— Effect of 
taking a share m the natural parent's 
estate— Eldest child's right to a share in 
the joint estate of the parents . 

It is only when the faot oi adoption is left to 
be inferred from past statements and oonduot 
that adequate proof of publicity or notoriety of 
the relationship should be insisted upon. When 
there are admissions of the adoptive parents and 
the positive evidence of persons present at the 
adoption no further proof of publicity is needed. 

When there is positive evidence of adoption, 
the faot that the alleged adoptive child took a 
share by inheritance m the estate of his or her 
natural parents cannot overthrow the conclu- 
sions derived from such evidence. 

. The eldest child’s right to a fourth share of 
the joint estate of his or her parents on the 
death of one of them lapses unless made within 
a reasonable time after the death of one of them, 
(a). Maung Selk v. Ma Thlt Pu, 9 Bur. L.T. 
164-33 Ind. Cas. 9i7. 

U KIN, J. 

Reference 8 Bur. L.T. 138, Appr, 

(2) Adoption shortly before death of adopter— 
Validity . 

An adoption effected a month before the death 
of the adopter is not invalid. Ml Man v. Maung 
Gyl, U.B R. (1915), 3rd Qr., 87-32 Ind. Oas. 
639. 

McCOIiL, J.O. 

(3) Chinese Buddhist Law— Adoption. 

Adoption of ohildren by ohildloss married 

couples is of common occurrence in China, but 
when a question regarding an alleged adoption 
is raised bofore the Courts, care must be taken 
to see that the alleged adoption is properly 
proved. 

Per Fox , C. J.— The customs aB to adoption 
and inheritance have no oonnezion with 
Buddhism, Confucianism, or Taoism, but they 
appear to be based to a great extent on the vene- 
ration of ancestors whioh existed before the firBt 
teachers of tho above religions appeared, and 
whioh still is the.strongeat influence with the 
majority of Chinese whichever of the above 
faiths they profess. 

Per Fox , C./.— Adoption of ohildren by 
ohildleBB married couples would appear to be 
more prevalent in China than in Burma even. 
The dying out of a family appears to be regarded 
as disastrous. Jernigan says at page 124 of his 
work, 11 China in Law and Oommeroe “ The 
dying out of a family should be prevented, as 
by the desolation of the home the dead lost 
their religions honours, the Gods of the family 


Buddblat Law— (Continued 
2.— Adoption— (Concluded), 

their saorifloes, the hearth its flame, and the 
forefathers their name amongst the living.” 
Adoption is resorted to prevent these calamities, 
and the most frequent case is the adoption of a 
nephew by a ohildless uncle. According to 
most of the authors the adopted son takes 
exaotly the same position as a natural sou. The 
adoption of females would not with certainty 
avoid the oalamity of the family in the paternal 
line dying out, for on marriage a woman 
becomes a member of the family of her husband, 
and severs connection with the family of her 
father. Ma Pwa v. Yu Lwal, 8 L.B.R. 404 = 
9 Bur. L.T. 187 = 34 Ind. Cas. 99. 

FOX. O.J., and PABLETT, J. 

3.— ^Alienation. 

(1) Burmese Buddhist Law — Widower's 
power of disposing his property — Aurathn son's 
right — Purchaser , rights and liabilities of . 
Maung Shwe Po v. Maung Beln, 8 Bur. L.T. 
25 = 27 Ind. Cas. 632 = 8 L.B.R. 116. See 
Final Part, 1915, Col. 337. 

( 2 ) Sale of joint ancestral property by a brother 
impeached by the widow of his aeceased brother 
— Invalidity— Pre emption. Ma Ton Pat v. Ma 
Than, 8 Bur. L.T. 155-30 Ind. Cas. 601. See 
Final Part, 1915, Col. 338. 

(3) Widow's power of disposal of joint pro- 
perty of herself and her late husband— Necessity 
— Interpolation in U x(a of Dhammatbats. In re 
Ma 8eln Ton v. Ma 8on, 8 Bur. L.T. 203—30 
Ind. Oas, 588 (F.B.). See Final Part, 1916, 
Col. 338 

4. —Divorce. 

(1) Burmese Buddhist Law— Evidence of 
adultery — Divorce— Separation of property . 

According to Burmese Buddhist Law if a wife 
oominits adultery, her husband is entitled to 
discard her aod send her away with nothing 
but the clothes on her person. If it is proposed 
to abandon her for adultery, and she leaves her 
husband’s house there is a divorce from the 
time she leaves her husband and the holder of 
a decree against her oannot attach property in 
her husband’s possession as she is no longer 
entitled to a share in it. A Court may presume 
adultery where it is satisfied that « guilty 
attachment subsisted beiween the parties, and 
that opportunities occurred when a guilty inter- 
course might with ordinary facilities have taken 
plaoe. Maung Pya Gl v. Maung Po Ka, 9 Bur. 
L.T. 74-33 Ind. Oas. 118, * 

U KIN, J. 

(2) See Buddhist law — Gift, No. l, 

9 Bur. L.T. 87. • 

— a.— Gift. 

(1) Burmese Buddhist Law— Kanwin and 
pay in property— Gift— Transfer of Property 
Act , 8. 123. 

Kanwin property is the property given by the 
bridegroom to the bride at the timo of marriage 
for the joint purposes of the married pair. Booh 
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r Buddblst Law— {Continued). 
—8.— Gift —(Concluded). 


Buddhist Law— {Continued)* 
6.— Inheritance— {Continued)* 


a gift if not in writing and registered as required 
by S. 193 of the Transfer of Property Aot is 
void, and if there is a divorce by consent with- 
out fault on either side it must go to the hus- 
band. Maung Shwe Kho v. Ma Mya, 9 Bur. 
Xj.T. 87 = 33 Iud. Cas. 129. 

U Kin, j. 

(2) Buddhist Law—Shinbyu gifts — Manu 
Rye Book X. Ma Pan Nyun v. Ma Hla Seln, 

8 Bur. L.T. 149 = 8 L.B.R. 190 = 30 Iud. Cas. 
666. See Final Part, 1916, Col. 339. 

- — 6. — Inheritance. 

(1) Rights of an illegitimate child to father's 
estate during the lifetime of his legitimate 
wife. 

Held hyFox, C.J . , Ormond and Twomey. JJ . 
(Parlett. J dissenting) that were a Burman 
Buddhist died leaving a widow and an illegiti- 
mate ohild, the latter is not entitled to any 
sharo in the estate left by him. 

Held further, that suoh an illegitimate child, 
even if entitled to a share in its deceased 
father’s estate, cannot olaim and obtain suoh 
share in the lifetime of her father’s widow. 

Held by Parlett . J. {Fox, C.J . , Ormond and 
Twomey , JJ . . dissenting ) that a step-child, 
though illegitimate, has a right of partition 
against the surviving step-parent when there are 
no legitimate ohildren; and that the daughter in 
this oase is entitled to £ths of the property 
taken by her father to the marriage with the 
surviving widow and to l/6th of the joint pro- 
perty acquired during that marriage. In re 
Ma Hoya v. Ma On Bwln, 9 Bur. L.T. 15 
(F.B.) = 33 Ind. Cas. 171. 

Fox. c.j., Ormond, twomey and 

PARLETT. JJ. 

<2) Buddhist Law— 'Out of time grand child- 
ren . ” rule as to. applicability of— Children 
and step children— Procedure to be followed 
by Court when plaintiff has no cause of 
action -Civ. Pro • Code (1909), 0. I, r. 10. 

When there are no ohildren surviving but only 
the grand-obildren, the latter succeed on the 
same footing as ohildren, and the rule as to 
f 'out of time” grand-ohiidren, oomes in only 
when a distinction has to be made between 
different classes of heirs, e p., ohildren and 
grand-children, and has no appilcation when 
all the nearest heirs stand in the same degree of 
relationship to the deceased (a). 

Neither O. I, r. 10, nor any other provision of 
the Code of Civil Prooedure authorises a Court, 
on finding that the plaintiff must fail, to import 
into the oase as co plaintiff a person who haB 
.different oause of action inconsistent with that 
of the original plaintiff and who moreover has 
not paid Court-fees on the new claim. 

In a non-administration suit by one member 
of the family against another in his own right, 
the Court should adjudioate his olaim on its 


own merits, Maung Shwe Paw v. Mi Pao Zl, 
8 Bur. L.T. 283-8 L B. R. 302-31 Ind. Cas. 
332. 


TWOMEY and ORMOND, JJ. 
References:—{a) U.B.R. (1897—1901), II, 66, 


R. 


(3) Orand children by a predeceased orasa soft 
— Children of the same parents . 

If an orasa eon or daughter predeoeases his 
or her parents, his or her eldBt son or ohildren 
together receive on the death of the grand 
parents the same share as their youngest unole 
or aunt. Children of the Baroe parents take the 
portion received by them in equal shares. Chan 
Tha y. MIMaPyu, 9 Bur. L.T. 96-33 Ind, 
Cas. 127. 

U KIN, J. 

(4) Partition on re-marriage of mother— Shares 
of children by first marriage and second hus- 
band in unpartitioned property— Court fees. 

When ohildren partition with their mother 
upon her re-marriaRe they have no further right 
in the Bhare taken by her. Her seoond husband 
becomes the heir to their exclusion. 

Of the property that was left unpartitioned 
the ohildren of the first marriage take three- 
fourths, and the second husband takes one- 
fourth. 

The plaint must be stamped acoording to the 
plaintiff’s valuation of his share. Maung Shwe 
Bon v. Maung Pu, 9 Bur. L.T. 97 = 36 Ind. 
Cas. 731. 

TWOMEY andORMOND, JJ. 

(B) Chinese Buddhist Law— Inheritance- 
Adoption— Family house. 

In this oase one M t as next friend of W, a 
minor, brought a suit against N. the widow of 
K . a Chinaman who had been born and bred in 
Burma, for a declaration inter alia that W was 
X’s adopted son. K had been a Chinese Bud- 
dhist and all the parties to the suit were or 
professed to be of the same religion. 

Held, that the law applioable to the oase was 
as far as it oould bo ascertained the customary 
law of Chinese Buddhists. Ma Pwa v. Yu 
Lwal : 8 L B.R. 404=9 Bur. L.T. 187. 

FOX, O.J., and PARLETT, J. 

(6) Inheritance— Succession among Chinese 
Buddhists — Exclusion of females — Indian 
Succession Act not applicable to Chinese Bud- 
dhists— Absence of written law on inheritance 
amonq Chinese Buddhists— Justice % equity and 
good conscience. Ma Theln Shin v. Ah 8beln, 
7 Bur. L.T. 246=24 Ind. Oas. 967=8 L.B.R, 
222, See Final Part, 1914, Col. 263. 

(7) Inheritance — Orasa son — Limitation 
within which he should assert his claim to \th— 
Right lapses if not asserted without unreason- 
able delay. Ma Thit v. Maung Tun Tha, 8 
Bur. L.T. 138 = 30 Iud. Oas. 688. 8ee Final 
Part, 1916, Col. 341. 

(8) Burmese Buddhist Law— Otnen son— 
Eldest daughter's children not given preferential 
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Buddhist Law— {Continued)* 

— 0,~lnherltaooe— {Concluded ) . 

,*»** tment when there m Orasa eon— ‘Adult 
eldest daughter's presumptive status of Orasa— 
Liable to be displaced by an Orasa son in exist- 
snce at parents' death . Maung Po Hroan Y. 
Maung Tin, 8 Bur. 2 3 L.T. 140*29 Ind. Cas. 
766*8 L.B.R. 113. See Final Part, 1916, 
Ool. 841. ' 

(9) Succession to nephew— Division between 
paternal and maternal aunts per oapita and 
not per sWzpos— Equality of division is the rule 
adopted in such cases . Ma On Bwin v. Ma Tu. 

8 Bur. L.T. 141*30 lad. Cas. 636. See Final 
Part. 1916. Ool. 341. 

(10) Inheritance— Husband and wife dying 
without issue, simultaneously or within a shoH 
interval of one another— Manu Kye Book X, 
8. 56— Kin Wun Mingyi's Digest, 8. SOS- 
Analogous case of a married couple dying leaving 
parents— Manu Kye X, 8. 3 Digest, S. 347. 
Ma Eln Y. Tin Nga, 8 Bur. L.T. 145*8 L.B.R. 
197 = 30 Ind. OaB. 594. See Final Part, 1916, 
Ool. 842. 

(11) Inheritance — Orasa son — Mother not 
marrying again— Rule stated in Manu Kye , 
Book X. 8. 5— Kin Wun Mingyi's Digest. 8 . 30 
— Attasankheppa , 8 . 165. Maung Kyi Hiaing v. 
Ma Htu, 8 Bur. L.T. 154*8 L.B.R. 189-30 
Ind. Oas. 640. See Final Part, 1915, Ool, 342. 

(12) Burman Buddhist marrying three wives 
in succession— Property inherited during mar- 
riage— Shares of children of the marriage — 
1 Auratha son ' who is. Nga Lu Daw v. Ml 
Mo Tl, U.B.R. (1915) 2nd Qr., p. 66*31 Ind. 
Gas. 87. See Final Part, 1915, Ool. 342. 

(13) Buddhist marrying again alter death of 
wife— Rights of children of first marriage after 
his death— Right of widow -Ketima and apad- 
dittha adoptions, distinction between— Evidence 
of adoption. Ml Chan, Mya v. Ml Ngwe Yon, 
U.B.R. (1916) It Qr., p. 74-31 lud. Cas. 
94. See Final Part, 1915, Ool. 343. 

7.- Joint Family. 

(1) Burmese Buddhist Law— Joint undivided 
ancestral property— Adverse possession— 
Burden of proof— Limitation Act (IX o/ 
1903). 8ch. I, Art, 144. 

In a suit to which Art. 144 of the First Sohe- 
dule of the Limitation Act applies, it is for the 
plaintiff in the first place to prove title and if 
the plaintiff succeeds iu proving title, the onus 
of proving adverse possession for 12 years lies 
npon the defendant (a). Ma Nyeln y. Ma May, 

9 Bur. L T. 84*32 Ind. Css. 568. 

TWOMEY, J.' 

' Reference 2 L B.R. 184, Dist, 

(2) Burmese Buddhist Law— Ancestral pro- 
perty— Presumption of separation— Burden 
of proof . 

There is no presumption in Burmese Buddhist 
Law that property left by a person long deceased 
is part of an undivided estate. Among Burmese 
Buddhiete, division of ancestral property among 
the oo-heire ia the rule, oases of oo-heira re- 
maining in oommenaality being extremely rarei 


Buddhist Law— (Continued ). 

7.— Joint Family— (Concluded). 

No general rule oan be laid down as to the 
burden of proving jointness or separation with- 
out regard to the facta and oiroumstanoea of 
eaoh particular case. 

When land has been in exclusive possession 
of some of the heirs for a long period it must be 
presumed that the separate enjoyment is the 
result of partition and the person asserting that 
it forms pare of an undivided estate should be 
required to prove it (a). Maung Po U Y. 
Maung Po Thin, 9 Bur. L.T. 164*33 Ind. Cas. 
985. 

U KIN, J. 

— 8.— Maintenance, 

(1) Family house— Widow' 8 right to mainten- 
ances 

A family house within the meaning of the 
Chinese Buddhist Law would refer to "a house 
whioh has belonged to paternal anoestors or one 
whioh a man has started for his family and 
their male descendants.” Per Fox, C.J. 

Pet Fox , C.J.— The root idea of a family 
house is that of a living together continuously 
for years in a bouse regarded as the family 
house descending from father to sons. 

Before a widow oan be deprived of main- 
tenance for leaving the house in whioh her 
husbaud bad lived, it must be shown clearly not 
only that it was a family house, but also that she 
let it without OAUse. 

Por Fox, C.J.— Moreover in the absence of 
any guide as to what would be done in China if 
the other members of a family made themselvea 
objectionable to the widow of a member, and 
made it impossible for her to live with them 
in the same house, I think that any rule there 
may be depriving the widow of maintenance 
unless she continues to live with her husband's 
relations should not be enforced. Ma Pwa Y. 
Yu Lwal, 8 L.B R. 404*9 Bur. L T. 187-34 
Ind. Gas 99. 

FOX, C.J. and PABLETT, J. 

— 9.— Marriage, 

(1) Marriage between Buddhist Chinaman and 
Burmese Buddhist woman according to 
Burmese custom— Validity under Chinese 
Law— Presumption, 

No particular ceremony is essential for a 
valid marriage under the Chinese Bnddhist 
Law. 

Where a marriage takes plaoe between a 
Buddhist Chinaman and a Burmese Buddhist 
woman according to Burmese Buddhist oustofti, 
and the parties have oo-habited as man and 
wife for several years, it must, in the absenoe 
of evidenoe to the contrary, be presumed that 
there was a valid marriage aoodrding to the 
Chinese Buddhist Law. Ma Bheln v. Kira Belli 
alias Baw OhanSeln, 8 L.R.B. 225*9 Bur. L. 
T. 81. • 

Ormond, j. 

Reference :— 8 L.B.R. 222, R. 

(2) Burmese Buddhist Law— Breach of pro- 
mise to marry , compensation for— Consent 
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Buddhist Law— {Continued). 

— 9. -Marriage— (Continued). 

of children to proposed marriage— Parent'* 
promise to marry their children if enforce- 
able . 

The rale of Burmese Buddhist Law, that a 
female, whether a minor or not, oanoot be 
married wiibout her oonsent, or against her 
will applies a fortiori to a male. If parents 
promise to make or compel their ohild to marry, 
the Court cannot enforce such promise, or give 
compensation for its breaoh, beoause in so 
doing it would infringe the principle that the 
consent of parties to a marriage must be free 
(a). Maung Theln v. Ma Thet Hole. 9 Bur. 
L.T. 77 = 8 L.B R. 347 = 32 Ind. Cas. 607. 

FOX, C.J. 

Reference: — U.B.R. 1897—1901, II, 197, R. 

(3) Chinese Buddhist Law— Marriage — Law 
of domicile as affecting marriage — Custom- 
at y law of woman when to be considered . 

A Chinese Buddhist man and a Burmese 
Buddhist woman entered into a contract of 
marriage embodied in a written dooument. 
The material portion of the dooument ran as 
follows : 11 As I, M.8., will live with M.E. for 

her whole life as husband and wile, hereafter 
I, M.8., from the day wo thus live as husband 
and wife throughout my whole life will never 
abandon M E. t whether infirmity or bliodness 
or any affliction overtakes her or any person 
interfers or makes mischief between us or any 
relation on iny side objeofcs. Handing all my 
salary as well as all property we may acquire to- 
gether, to her, my wife, I will attend to, main- 
tain, look after and cherish her in oonformity 
with the duties of a husband. If I fail in any 
of the aforesaid duties I will pay Rs*. 6,000 as 
compensation for damage to the reputation of 
my wife M. E. M. E. also, upon M. S. not 
failing in but performing the duties defined 
above, will throughout her whole life carry out 
the various acts of attendance upon her husband 
in acoordanoe with the duties of a wife. 
Though her husband heoomoa infirm or blind 
she will not desert him." Beld t (i) that the 
abovesaid agreement waB not void under S. 23 
of the Contract Aot. 

(ii) That under it a life-long and binding 
union vps contemplated by the parties. 

(ii-<i) Held by Parlett , J.— That in the afcsenoe 
of the preliminary negotiation between the 
parents of the parties and other ceremonies 
usual in Chinese marriages, the union oould not 
be ‘regarded as a valid marriage. 

(iii) That the doBertion of M.E. by M.8. 
would constitute a breach of promise of marriage 
by M,8. 

(iv) That uYider 8. 74 of the Contract Act it 
was open to the Court to award suoh compensa- 
tion not exceeding the amount of Rs. 6,000 
named irf the document as appears to it to be 
reasonable. 

(v) That the defendant’s position or his 
ftnsolvenoy does not alone justify a reduction of 
the damages. 


Buddhist Law— (Continued ) . 

9.— Marriage — (Concluded). 

(vi) That Rs. 9,000 was a handsome sum tz ' 
girl iu the plaintiff’s position and a reasonable 
compensation under the oiroumBtanoes. 

Prima facie there is- no strong reason why the 
customary law of the man should be applied, 
and the customary law of the woman utterly 
disregarded, at Any rate up to and at the time 
of marriage. After marriage other consider- 
ations apply. (Per Fox t C.J.) 

The lex loci contractus quoad solemnitatie 
determines the validity of a marriage, and the 
lex domicilii the question of the capacity of the 
parties to marry (a). Prr Fox, C.J , Seln Kyiv. 
Ma E. 8 L B.R. 399 = 9 Bur. L.T. 179 = 34 Ind. 
Cas. 159. 

FOX, C J. and PARLETT, J. 

References : — (a) (1861)9 H L. Cases, 193; 
(1890) L.R. 15 P.D. 76, F.\ (1877) L.R. 3 P.D* 
1 ; 3 Bur. L.R. 6 and 1 Chan Toon’s L.C. 140, 
R. 

(4) Chinese Buddhist Law — Marriage after 
elopement with girl's parents' consent, legal 
and valid — Is consent of father of bridegroom 
necessary 'I Saw Maung Gyi v. Ma Thu Kha, 

8 Bur. L.T. 198 = 8 L.B.R. 208 = 90 Ind. Cas. 
715. See Final Part, 1915, Col. 344. 

10.— Partition. 

(1) Partition during step-father's lifetime- 
Practice — Appeal — New defence inconsistent 
with original , if allowed — Limitation. 

A Court should not allow a new plea to be 
raised iu appeal which is inconsistent with the 
original one in the lower Court. 

It is for the Judge to deoide questions of law 
arising in the course of trial and he should not 
accept a view suggested by Counsel unless satis- 
fied as to its soundness, it being quite different 
from an admission of fact by Counsel or from 
his waiving or withdrawing any part of his 
client’s olaim under instructions. 

Under Burmese Buddhist Law, partition oan 
be claimed by a step-ohild during the step- 
father’s lifetime (a). 

When the parties are working lands iu turns 
by mutual arrangement, there is no adverse 
possession (6). Ma Min Kyln v. Maung Wa, 

9 Bur. L.T. 53 = 91 Ind. Cas. 875. 

Parlett, j. 

References ; — (a) 8.J. 177, R> (h) 3 Bur. L.T. 
1 = 5 L.B.R. 112, R. 

(2) Burmese Buddhist Lay) — Partition — » 
Children of two marriages and step-mother. 

The Dhammathats agree that the division 
whether between children of two marriages oe 
between children of the 1st marriage and theic 
step-mother is always per stirpes , not per capita . 
Children are not entitled to a share during the 
lifetime of their mother, but only succeed an 
representing their mother. Ml Qhlt Lu Ma V, 
Wl Win Ma 0, 35 Ind. Cas. 428. 

Parlett, j. 

Reference :— B 4 L.R, 110, F. 
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Buddhist Law— (Concluded), 

— -11.— Pre-emption. 

Inheritance — Pre-emption — Right after 
partition— 8park's Code , Part II, 8 . 97— Cus- 
tomary Law — Justice , equity and good conscience 
— Buddhist Low applicable to questions regard- 
ing pre-emption . Maun# Ye Nan 0 y. Aung 
Myat San, 8 Bur. L.T. 167-31 Ind. Gas. 612 
(F.B.) See Final Fart, 1916, Ool. 344. 

12.— Widow. 

Burmese Buddhist Law— Widow's power of 
disposal. 

Under the Burmese Buddhist Law, a widow 
has an absolute power of disposing of the whole 
property subject to the right of others. Vaung 
Po Salng v. Maung San Min, 9 Bur. L.T. 66 
-31 Ind. Cas. 948. 

Parlett. J. 

Reference 8 Bur. L.T. 203, R. 

Building. 

See Landlord and Tenant. 

(1) Land owner — Ownership of plot of land 
under. See PUN. ACT II OF 1906 (PRE- 
EMPTION), No. 8, 30 Ind. Oas. 617. 

(2) Rights of building contractor. See CON- 
TRACT, No. C, 18 Bom. L.R. 166. 

(3) Suit for ejectment— Defendant in posses- 
sion for a long time by building on the land— 
Kutoha'houto — No presumption that land lot 
for building purnoses. See EJECTMENT, 
No. 2, 14 A.L.J. 116. 

(4) Ejectment— Tenant’s right to compensa- 
tion for, or for time to remove them after 
expiry of term — Equitable estoppel. See 
Landlord and Tenant, No. 29, 9 Bur. L.T. 
101 . 

(6) See Proprietary Rioht, No. 1, 36 
Ind. Gas. 262. 

Bundlekhand Land Alienation Aot. 

See U.P. Act II OF 1903. 

Bungas. 

Alienation — Religious office — , attached to 
golden temple at Amritsar — Manager of, office 
of, nature of - Alienation of office, if valid. See 
RKLIOIOUS OFFICES, No. 1, 161 P.W.R. 1916. 

Burden of Proof. 

See Benami transaction. 

See Hindu Law (Joint Family). 

See Landlord and tenant. 

See Fardanashin Woman. 

(1) In a suit to set aside an order dismissing 
a claim petition, tho burden will be on the 
plaintiff to show that he was entitled to the 
property. Naohlappa Ghetty y. Chlnnlah 
Ambalam, 4 L.W. 362 — 36 Ind. Cas. 794. 

Srinivasa aiyanoar, j. 

(2) Suit to recover property by inheritance- 
plaintiff's duty to prove descent and legiti- 
macy— Absence of acquiscence. 

Where a man comes forward to claim property 
by right of inheritanoe, in the absence of 

19 


Burden of Proof— (Continued). 

aoquiesoenoe by the defendant, he must estab- 
lish his desoent and legitimacy. Ghandan 
Singh y. Bhabhutl 81ngh, 80 Ind, Gas. 220, 
Stuart, a j.c. 

References 23 Ind. CaB. 972-1 O.L.J- 89, 

D. 

(3) Bengal Tenancy Act (VIII of 1886), 8. 103 
—Record of rights— Entry of occupancy 
right— Presumption, 

An entry in a record of rights of an ooou- 
pancy right oreates a presumption in favour 
of the tenant wbieh it is for the landlord to 
rebut. BUeawar Singh y. Parbhoo Nath 
Pathuk, 84 Ind. Cas. 606. 

MULLICK, J. 

(4) Oldfield J.— It is for the party, who seeks 
to oust the jurisdiction of the ordinary Civil 
Court s/to esiablish right to do so I a). District 

Board, Tanjore y. Kannuawami Thondaman, 

35 Ind. Cas. 121. 

OLDFIELD and S ADA SIVA AlYAR, JJ. 

References 39 M. 21 ; 25 Ind. Cas. 891 ; 27 
M.L.J. 233, R, 

(5) Possession of document by obligor with 
endorsement of payment — Presumption 
arsing from such possession — Unreliable 
evidence of payment— Inference of possession 
through dishonest means . 

Where in a suit on a bond the original bond 
is produced by the defendant with an endorse- 
ment of payment the plaintiff must prove the 
affirmative proposition that the debt is still 
outstanding (a). 

But if it is found that the story of payment 
ii absolutely rediculous tbe Court may infer 
from that that the defendant got possession of 
the bond through dishonest means. Madam 
Mohan Sahay v. Etwar Chand Mahto, 36 Ind. 
Cas. 562. 

ROE, J. 

References :— (a) 17 Ind. Cas. 396 — 34 A. 611 
= 12 M.L.T. 392 15 O.O. 278 = (1912) M.W.N. 

1062; 14 Bom. L.R, 1073= 17 C W.N. 49 = 
16 C.L J. 629 = 23 M.L J. 741 = 10 A.L.J. 
373 = 39 I. A. 184 fP,C ), R, 

(C) Ex parte decree against pardanasbin lady 
— Suit to set aside decree on ground of fraud. 

Where a pardanashin lady sued to set aside 
an ex patte deoreo passed, against her. on the 
ground of fraud aud collusion and by* oonoeal- 
ment fcf true facts, she must prove dearly that 
the ex parte decree was obtained by the conceal- 
ment from the Court of material facts and 
circumstances which indicate that she w#s 
prevented by fraud from putting the Court in 
possesion of the true facts. Mussammat Par- 
bat! Koor y. Jagarnath Prasad, 36 Ind. Cas. 
596. 

ROE, J. 

(6-a) Execution of document by purdanashin 
lady— Proof of knowledge of Ic/dy as to 
nature and character ojf transaction— Act 
done by lady as free agent - Husband* a 
joint executant, * 

Where a document is alleged to have been 
exeouted by a pardanashin lady the person in 
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Barden of Proof — (Contfntted). 

whose favour the document has been executed 
must prove that the lady understood the nature 
and character of the transaction, and that 
she signed the deed fully understanding it. 
The faot that the husband of the lady jointly 
exeouted the document with ber would not 
make the execution of tho deed by her the less 
voluntary, if it is found that tho lady aoted in 
the transaction as a free agent and was duly 
informed of what she was about, even though 
the husband was the moving spirit in the nego- 
tiation of the loan evidenood by tho dooument 
(<*)• 

In determining the question whether a par- 
danishan lady was a free agent in executing a 
dooument and appreciated the result of her aot 
the whole attendant oircumstances must be 
looked to. The mental capacity of the lady 
being considered, it should be seen whether the 
oiroumetanoes of the case indicate a strong 
probability in favour of her voluntary execution. 
MuBsammat Saleha Alb! y Oudh Commercial 
Bank, Ltd., Flzabad, 36 Ind. Cas. 673. 

KANHAIYA LAL and KENDALL, A.J'Cs. 
References', — (a) 23 Ind. Cas. 401=18 
C.W.N. 1133, D, 

(6*6) Jungle lands— Suit by Zemindar for pos- 
session — Plea of under -proprietary title— 
Adverse possession — Abadi— Scattered trees 
— Ownership . 

In a suit by a Z3mindar of a village for pos- 
session and declaration of title with regard to 
certain plots of land consisting of jungles and 
groves and with regard to some scattered trees 
in respeot of which the ownership could only bo 
exercised by occasional acts of dominion, the 
burdon of proof lies on tho defendant who asserts 
his under- proprietary title, and haviog regard 
to the nature of the property there is a further 
presumption that the plaintiff had possession. 
As the presumption of possession follows the 
title, it is for the opposite party to prove 
adverse possession. 

Where a Zimindar sues to recover posses 
siou on the ground that the defendant had 
encroached upon the plots in dispute and the 
finding of the Court below is that, the defendant 
is an ocoupanoy tenant, plaintiff is not entitled 
to a decree for possession or to a dcoree for 
declaration of his proprietary title with respect 
to these plots. Ram 8aran y. Prfthlpal 
Singh, 3a Ind. Has. 370. 

LINDSAY, J 0. 

(6-c) Suif by taluk iar— Plea of under-pro - 
prietary right — Adverse possession — 
Decision of Revenue Court, 

In a suit brought by a lalukrlar of certain 
villages for obtaining a declaration that the 
defendants who are in possession of oortain 
plots in those villages have no proprietary or 
under-proprietary rights therein, if the defend- 
ants wish to establish their under proprietary 
rights, the burden of proving that they have 
such rights lies upon them (a). 

A person may acquire under-proprietary 
rights by v adverse possession. Where in a 
claim foHjtptcaent laid before a Revenue Court 


Barden of Proof— (Continued) % 

the defendant pleaded that he was the under- 
proprietor and the Revenue Court upheld the 
defendant’s plea and refused to ejeot him on 
the ground that he was the under-proprietor, 
he may acquire under-proprietary rights by 
adverse possession, Time would run from the 
date of the deoision of the Revenue Court, 
Muhammad Mumtaz All Khan v. Ha r pal 
Singh, 32 Ind. Cas. 376. 

• Lindsay, j.o. 

Reference : — (a) 8 O.C. 146, R» 

(7) Waste Land Act applies to all lands— On 
those who plead it — Laud sold under it— False 
description in notice, under it, effeot of. See 
ACT XXIII OP 1863 (WASTE LANDS), No. 1, 
14 A.L.J. 1205 (P.G.). 

(8) Domioile of origin— Domicile of ohoioe— 
Acquisition aud abandonment of domioile. See 
Act X of 1865 (Succession), No. 2, 18 Bom. 
L.R. 715. 

(8-a) See ACT III OP 1907 (PROVINCIAL 
| INSOLVENCY), No. 47-fl, 36 Ind. Cas. 906. 

(9) Of good faith. See AOT III OF 1907 
(Provincial Insolvency), No. 43, 14 A.L.J. 
1183. 

(10) Question of onus not important where 
all the evidence is before the Court. Sea ACT 
III OF 1907 fPROVINCIAL INSOLVENCY), 
No. 42, 31 M.L.J. 133. 

(11) See BEN. ACT VIII OP 1885 (TENANCY), 
No. 36, 21 C.W.N. 112. 

(11 -a) Grant to Brahmin before Permanent 
Settlement for subsistence — Onus — Suit for 
commutation of rent See Mad. ACT I OP 1908 
(Estates Land) No. 4-a, 32 Ind. Gas. 229, 

(12) Vacant site— PcssesBion follows title. 
8ee ADVERSE POSSESSION, No. 3, 116 P.W. 
R. 1916. 

(19) See AGENT, No. 1, 35 Ind. Cas. 81. 

(14) Aucestral property — Presumption of 
separation. See BUDDHIST LAW (JOINT 
Family/, No, 2, 9 Bur, L.T. 164. 

(15) Joint undivided ancestral property— 
Adverse pnssehsion. See BUDDHIST LAW 
(Joint Family;, No. 1, 9 Bur. L.T. 84. 

(16) See Cancellation of Deed, No. 1, 
33 Ind. Cas. 441. 

(16-ai Atrsobment in execution of two deorees 
of two Courts— Sale by lower Court— Rights of 
purchaser— Bona fides — Notice— Irregularity, 
See CIV. PRO CODE (1882), No. 17-a, 32 Ind. 
Cas. 41. 

(17) Sale followed by agreement for re- 
purchase — Construction — Onus. See CON- 
STRUCTION OF Deed, No. 6, 35 Ind. Gas. 336. 

(18) Gift of ancestral land by sonless pro- 
prietor among Gujars of Jhelum to sister’s son 
— Validity by oustom— Onus on sister’s son. 
See CUSTOMS (PUNJAB— GIFT), No. 4, 127 P. 
R. 1916. 

(19) Burden of proving malioe and absence of 
reasonable and probable oanse — Malioious 
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Barden of Proof— (Continued). 

proBeoution, Bait for. See DAMAGES, SUIT 
FOB, No. 1, 20 M.L.T. 303. 

(20) Deposit of money in a bank— Proof of 
payment — Fraud. See DEPOSIT, No. 1, 
9 Bar. L.T* 160. 

(21) Bee EJECTMENT, No. 4, 9 Bar. L.T* 
152. 

(22) Age— Certificate by a Medioal man to 
private patient— Former judgment regarding 
age— Whether relevant— Value — Minority- 
Party pleading the same. See EVIDENCE AOT, 
No. 7, 83 lad. Gas. 142. 

(23) Corporations and individuals— Difforenoe 
in regard to burden of proof. See EVIDENCE 
AOT, No. 87, 1 Pat. L.J. 168. 

(24) Notioa of hearing. See EVIDENCE ACT, 
No. 84, 4 L.W. 611. 

(24-a) Suit on bond— Original not produoed— 
Plea of payment. See EVIDENCE ACT, No. 91, 
32 Ind. Gas. 349. 

(25) See HINDU LAW ( ALIENATION)* No. 24, 
34 Ind. Cas. 617. 

(26) Debt oontraoted by father — Plea of im- 
morality by son. See HINDU LAW (DEBTS). 
No. 7, 36 Ind. Gas. 44. 

(27) Hindu Law — Succession as last male 
owner's heirs ab intestato. See Hindu Law 
(INHERITANCE) , No. 5, 31 Ind. Gas. 600. 

(28) See Hindu Law (Joint Family), 
No. 7, 19 0.0. 92. 

(29) See HINDU LAW (JOINT FAMILY), 
No. 22, 33 Ind. Gas. 778. 

(30) See HINDU LAW (JOINT FAMILY), 
No. 27, 34 Ind. Cas. 827. 

(31) Bee HINDU LAW (JOINT FAMILY), 
No. 26, 34 Ind. Gas. 757. 

(31a) Hindu Law (Joint Family), 
No. 30. 32 Ind. Gas. 291. 

(32) Soe Hindu Law .(Partition), 'No. 9, 
34 Ind. Cas. 466. 

(33) Deoision in appeal on wrong view as to 
— Saoond appeal— Remand. See HINDU LAW 
(Succession), No. i, 3 L.W. 331. 

(34) Bee HINDU LAW (WIDOW), No. 28, 
84 Ind. Gas. 696. 

(35) Hindu Law — Sale by Hindu widow — 
Legal necessity — Onus probandi t See HINDU 
LAW (WIDOW), No. 14, 20 M.L.T. 335. 

(36) Setting up will of last male holder — 
Onus— Sait by reversioner for setting aside will 
as forgery and for declaration of invalidity of 
widow's alienation —Nature of suit. See HINDU 
LAW (WIDOW), No. 16, (1916) 2 M.W.N. 325. 

(37) Widow — Ex parte decree— Effect —How 
far binding pn reversioners— Onus of proof. Soe 
Hindu Law (Widow), No. 27, 33 ind. Gas. 
446 . 

(38) Renewal of lease by Thekadar— Theka- 
dar’a powers, absenoe of definite restriction on 
—Onus of proof on landlord. See LEASE, 
No. 15, 33 Ind. Oas. 203. 


Butden of Proof— (Continued). 

(39) See LIMITATION AOT (1908), No, 127* 
83 Ind. Oas. 661. 

(40) Island arising in the sea within tetri* 
torial limits— Title in Crown — Grown opposed 
by squatters— Crown if most prove that squat- 
ters had not aoquired title by adverse possession 
—Onus. See Limitation act (1908), 
No. 269, 31 M.L.J. 324. 

(41) Pardanashin woman executing Bale- 
deed, liability of —Denial of receipt of considera- 
tion by executant of deed— Onus of proof. See 
Limitation act (1908). No. 192 a, 33 Ind. 
Gas. 746. 

(42) Transfer of Property Aot, ; S. 41— Real 
owner holding out another — Transfer of latter 
— Notioe, whother lies on the purchaser or 
owner— Benamidar having interest in property, 
if notioe or shifts onus . See LIMITATION AOT 
(1908), No. 182, 4 L.W. 200. 

(43) Of custom— Wajib-ularB, evidentiary 
value of statements in. See MAHOMEDAN 
Law (Inheritance), No. l, 20 M.L.T. 362. 

(44) See MAHOMEDAN LAW (MARRIAGE), 
No. 3, 36 Ind. Cas. 20 ; 21 C.W.N. 346. 

(44 -a) Proof of dedication— Allegation of 
oustom governing succession opposed to general 
rules— Burden of proof. Bee MAHOMEDAN 
LAW (WAKF), No. 8, 36 Ind. Gas. 951. 

(44-6) Malabar Law (Alienation), No. 2, 
32 Ind. Cas. 459. 

(45) See MORTGAGE (GENERAL), No. 46, 

34 Ind. Gas. 165. 

(46) See MORTGAGE (GENERAL), No. 49, 

35 Ind. Gas. 56. 

(47) 8ee MORTGAGE (GENERAL), No. 52, 
35 Ind. Gas. 455. 

(48) Evidence — Mortgage-deed — Execution 
proved— Denial of payment of consideration— 
Onus of proof. See MORTGAGE (GENERAL), 
No. 35, 33 Ind. Cas. 777. 

(49) Promissory note by a young boy just 
emerged from minority with large expecta- 
tions — , re-passing of consideration. See 
Negotiable instruments Act, No. 23, 
31 Ind. Gas. 739. 

(50) Pardanashin lady, transaction with— 
Gift deed— Undue in fluenqe— Bona fide&~Onu& 
— Maintainability of declaratory sirfi, when 
possession not delivered. See PARDANASHIN 
WOMAN, No 1, 35 Ind. Gas. 895. 

(51) In application to remove a person from 
an appointment. Sea RECEIVER, No. 1, (19JL6) 
M.W.N, 10. 

(52) Registration of sale-deed— No taint of 
fraud— Consideration not paid— Title passing 
notwithstanding— Stranger alleging fraud. Sea 
SALE, No. 12, 34 Ind. Oas. 125. 

(53) Grant of land for servioes of a Huddar— 
Right to resume land when service not* required 
—Right depending on the terms nf the grant 
and character of services— Presumption. See 
SERVICE TENURE, No. 1, 18 Bom. L.R. 695, 

(54) Duty of plaintiff to establish title set up 
by him. See TITLE, No. 1, 75 P.L.R. 1916. 



996 


THE CURRENT INDEX, 1916. 


296 


Barden of Proof— (Concluded), Cancellation of Deed— (Concluded). 

(64-fl) Mortgage by agent under power of not binding on him, And for reoovery of possea- 
attorney — Aot done by agent fraudulently— aion of his share in oertain lands. Held that it 
Liability of principal— Burden of proving good was not neoessacy for the plaintiff to have the 
faith. See Transfer of Property AOT. instrument set aside before he oould recover 


No. 42, 36 Ind. Cas. 968. 

(65) See Trustees, No. 1, 35 Ind. Cas. 204, 
Barma Acts. 

See ACTS— BURMA ACTS. 

Calentta Improvement Act. 

See Ben. AOT V OF 1911. 

Calcutta Municipal Act. 

See Ben. ACT 111 OF 1899. 

Calcutta University Act. 

See ACT II OF 1867. 

f. 

Canal and Drainage (Northern India) Act. 
See ACT VIII OF 1873. 

Canal Dues. 

Bee ACT VIII OF 1873 (CANAL AND DRAIN- 
AGE), No. 1, 32 Ind. Cas. 656. 


possession ; and that his suit was governed by 
the twelve years’ period of limitation provided 
by Art. 141, Suh. I, Limitation Aot (IX of 1908) 
(6). Anandappa v. Totappa, 33 Ind. Oas. 441. 
Scott, c.j. and Rce, ,t. 

References: — (a) 33 C. 257; 14 M. 26, JR. (6) 
34 0. 329 (P.C.), 25 0 . 1 (P.O.), Rel . 

(2) Suit for cancellation of sale-deed when no 
consideration passed— Point to be considered. 
See Specific Relief act. No. 24, 31 Ind. 
Cas. 77. 

Carriage by 8ea. 

Shipping contract— Shipper and shipowner, 
their rights and liabilities — Omission to oall at 
appointed post — Breaob of oontraot— Damages, 
suit for. 8ee CONTRACT, No. 20, 34 Ind. Cas. 
843. 

Carriers. 


Cancellation # 

(1) Suit for cancellation of document — Court- 
fee. See COURT FEES ACT, No. 7, U B.R. 
(1915), 4th Qr., p. 102. 

(2) Will— Death of testator— Subsequent suit 
for mere deolaration that will is null and void— 
Maintainability — Prayer for cancellation essen- 
tial— Court-fee payable— 8. 7 (IV) (c). Court 
Fees Aot. See SPECIFIC RELIEF ACT, No. 25, 
87 P R. 1916. 


Cancellation of Deed. 


(1) Suit to set aside deed and for recovery of 
possession of share- Limitation — Limitation 
Act (IX o/ 19081, Sch. 1, Aits. 44, 91, 141. 

Whether a plaintiff must sue for cancellation 
of a document under which the defendant in 
possession claims, depends, we think, upon 
whether the onus of proving circumstances 
establishing its invalidity lies upon him or 
whether it lies upon the defendant to prove 
oircumstances establishing its validity. For 
example, whore a plaintiff sues to recover 
possession of property whioh the defendant has 
obtained under a 'document executed by the 
plaintiff or one under whom he olains, the 
plaintiff would have to establish facts entitling 
him to have the instrument cancelled or set 
aside and would have to sue within three years 
ol those faots becoming known to him, as 
provided by Art. 91 of the Indian Limitation 
Act. On the other hand, where the defendant 
has acquired possession under a deed executed 
not by tbe leal owner of tho property but by 
some one having a power of disposal under 
certain circumstances on behalf of the real 
owner, the onus lies on the defondant to prove 
the existence of those circumstances, and tbe 
plaintiff may ignore the deed in bringing bis 
suit for possession (h). 


A suit was instituted by tbe plaintiff for a 
declaration* that a oertain deed of exchange was 


(1) Carrier , common— Negligence— Railway 
Company if may free itself from liability by 
contract— Statutory limits imposed on such con- 
tract— Duty of care, apart from contract and 
excluded by it, if arises— Contract through agent 
or person held out as such — Agent not caring to 
acquaint himself with terms printed on ticket — 
Principal if bound by terms— Jury— Fact, find- 
ing of— Legal consequences flowing therefrom. 
Grand Trunk Rallwny Company of Canada v. 
Albert Nelson Robinson, 19 O.W.N. 906 = 31 
Ind. Ca&. 684 (P.C.). See Final Part, 1915, Col. 
848. 

(2) Carriers by sea whether common carriers. 
See CONTRACT ACT, No. 66, 18 Bom. L.R. 126, 

(3) Railway — Carriage of goods — Risk note 
Form B— Liability of oarrier— Negligence of 
Railway— Onus of proof. Sec RAILWAY, No. 2, 
9 S.L.R. 177. 

(4) Liability of shipowners. Bee SHIPPING 
Contracts, No. 1, 18 Bom. L.R. 230. 

Carriers Act. 

Boo ACT III OF 1865. 

Caste. 

(1) Or section of caste, whether oan own tern* 
pie. See Civ. Pro. CODE (1908), No. 165, 
4 L.W. 228. 

(2) Suit hy plaintiff.! as representing a oaste 

section — Meeting of the casto for authorizing 
plaintiffs— Meeting not regularly convened — A 
number of caste peoplo supporting plaintiff’s 
action subsequent to suit cannot validate the 
action. See CIV. PRO. CODE (1908), No. 802, 
18 Bom. L.R. 1. • 

Caste Disabilities Removal Act. 

See ACT XXI OF 1850. 

Cattle Trespass Act. 

See ACT I OF 1871. 
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43auie of Aotlon* 

Bee CIV. PRO. OODB (1908), 0. II. r. 9, 

Bee BBS JUDIOATA. 

(1) Noabad taluk— Ehas mehal —Taluk, a 
tenure — Non-permanent taluk — Sale for 
arrears of revenue— Purchaser's title — Act 
VII of 1868 (B.G.), 8. 12— Cause of action 
— Defendant admitting plaintiff's title in 
written statement , though claim notified 
before suit— Suit if may be dismissed for 
want of cause of action. 

A Noabad taluk is a tenure, the land being 
khas mehal land of Government. 

Where it was found thAt the tenure in ques- 
tion was not a permanent tenure, the purchaser 
thereof at a sale under Aot XI of 1869 acquired 
it in the same state in which it was held at the 
time of the last settlement as provided by B. 12 
of Bengal Aot VII of 1868. 

The faot that the defendant does not in his 
written statement deny the plaintill’s title to 
land of which plaintiff has sued for recovery 
does not Bhow that the plaintiff had no cause of 
action. 

Where, therefore, it appeared that the defend- 
ant did not at any time before the institution 
of the suit admit the plaintiff's title to the 
lands in suit, although plaintiff served him with 
notice of his olaim. 

Held— that this Court was not justified in 
dismiBsiug the Buit on the ground of want of 
cause of aation, merely beoauso the defendant 
in his written statement admitted plaintiff’s 
title. Gangadaa Sil v. The Secretary of 
State, 20 C.W.N. 636 = 32 Ind. Cas. 752. 

N.R. CHATTERJEA and NEWBOULD, JJ. 

(21 Ohowkidari Ohakran land resumed and 
settled with zamindar— Suit by patnidar for 
possession of those lands — Ejeotment of tenants 
settled by zemindar. See BEN. ACT VI OP 
1878 (Village Chowkidarj, No. 1, 33 Ind. 
Gas. 693. 

(3) Amendment setting up different title and, 
if permissablo. See AMENDMENT OF 
PLAINT, No. 1, 30 Ind. Cas. 391. 

(4) See Civ. PRO. CODE (1908), No. 61, 31 

M. L.J. 816. 

(6) Court's power to reserve portion of — 
Aooidental omission of portion of olaim already 
due — Applicability of 0. II. r. 2, Civ. Pro. Code. 
Bee CIV. PRO. CODE (1909), No. 323, 20 O.W. 

N. 476. 

(6) Belief against added defendants based on 
alternative, not'olaimed in first suit— Seoond 
suit barred. Bee OlV. PRO. CODE (1908), No. 34, 
10 S.L.R. 29. 

(7) Separate trial — , essentially of different 
character. Bee ClV. PRO. CODE (1908), No. 328, 
86 Ind. OaS. 29. 

(8) What amounts to splitting up of — Causes 
of action when different. Bee OlV. PRO* CODE 
(1908), No. 812, 18 Bom. L.R. 46. 

(9) Bee EJECTMENT, No. 7, 80 Ind. Gas. 218. 


Game of lotion— (Concluded). 

(10) Partnership— Sait for account by repre* 
sentatives of a deceased partner— Parties. Bee 
Limitation act (1908), No. si, 33 ind. Cas. 
564. 

(11) Dower, olaim for— For dower distinot 
from that for share in inheritance. See MAHO- 
medan Law (Dower), No. 3, 19 O.C. 171. 

(12) Allegation of prima facie -Diemiseal of 
suit on surmises— Procedure. See PAUPER 
SUIT, No. 1, SO Ind. Cas. 689. 

(13) For pre-emption, extinguishment of. 
See Pre-emption, No. 16, 19 0.0. 183. 

Caveat. 

See PROBATE. 

See Will. 

What is a— Probate proceeding — Persons 
upon whom oitations issued, preferring objec- 
tions — Objections if must be stamped as oaveat. 
See Court Fees Act, No. 30, 20 C.W.N. 787. 

Central Provlnoea lota. 

See acts— Central provinces act. 

Certificate. 

Age—, by a medical man to private patient — 
Former judgment regarding age — Whether 
relevant — Value — Minority — Party pleading 
the same— Burden of proof. See EVIDENCE 
ACT, No. 7, 33 Ind. Cas. 142. 

Certificate Sale. 

Suit for rent by purohaser at — Bale in execu- 
tion of rent decree— Purchase by decree-holder 
in certificate sale subsequently oanoelled — Rent 
deoroe and sale if thereby reversed. See FRAUD, 
No. 2, 20 C.W.N. 819. 

Certified Copy. 

Suit on mortgage— Original deed in posses- 
sion of defendant — Admissibility of — Proof of 
mortgage. See EVIDENCE ACT, No. 31, 
36 Iud. Cas. 673* 

Certified Purchaser. 

(1) Ejeotment suit — Bonamidar — If can 
reoover possession. See Civ. PRO* CODE 
(1908), No. 150, 4 L.W. 609. 

(2) Private transferee of certified purchaser, 

suit against, for confirmation of possession. 
See CIV. PRO. Code, U908), No. 146-a, 89 
Ind. Cas. 963. * 

Certifying Payment Into Court. 

(1) See CIV. PRO. CODE (1882), No. 12, 89 
M. 1026. 

Cess Aot. 

See BEN. ACT IX of 1880. 

Gen (Irrigation) Aot. 

Bee Mad. Act VII of 1866. 

Cess (Road) Aot. 

Bee ACT IX OF 1880. 

Chanda. 

(1) Chanda, claim for* in respect of ohhatra- 
bhog, by puja pandas. 
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Chanda— ( Concluded ) . 

Held that the plaintiffs who were the Puja 
Pandas of the temple of a deity named Lingraj 
Mahaprabu at Bhubaneshwara are not entitled 
to olaim chanda in rospeot of chhatrabhog at 
8Uoh temple. Sapaeswar Pujapanda v. Rat- 
kanar Mahapatra, 1 Pat. L.J. 614. 

MULLICK and ATKINSON, JJ. 

Charge. 

See Mortgage. 

(1) Document invalid as a mortgage whether 
oan operate as a charge. See ACT 111 OF 1907 
(Provincial insolvency), No, 42, 31 M.L. 
J. 133. 

(2) Application for attachment before judg- 
ment — Summons to defendant to furnish 
security — Money paid into Court — Subsequent 
insolvency of defendant — Priority. See CIV. 
PRO. CODE (1908), No. 622, 39 M. 906. 

(3) Mortgage or— Covenant to pay whother 
oan bo implied. Sec CONSTRUCTION OF DEED, 
No. 1, (1916) 2M.W.N. 2G3. 

(4) Decree creating charge over defendant’s 
property— Release of property from the charge 
sought — Memorandum of appeal— Ad valorem 
fee payable. See COURT-FEES, No 1, 11 
P.R. 1916. 

(6) Hindu law— Mifcakshara -Joint family 
—Created by one member, whether it binds the 
family property after his death — Whether 
share of son born subsequently to creation of 
the charge is bound. See HINDU Law (JOINT 
FAMILY), No. 16, 1 Fat. L.J. 497. 

(6) Maintenance — Gift by husband to one 
who has been maintaining him during illness — 
Lien. See HINDU Law (WIDOW), No. 31, 
85 Ind. Cas. 666. 

(7) Mortgage — Award of compensation for 
breach of penal clause— Amount awarded a, on 
mortgaged proporty. See LIMITATION, No. 4, 
SO Ind. Cas. 323. 

(8) Hypothec— Oral oharge on moveable pro- 
perty — Validity — Subsequent written unregis- 
tered mortgage— Priority — 8. 48, Registration 
Act, Bee MORTGAGE (GENERAL), No. 6, 
82 P.R. 1916. 

(9) Mortgage— Defective attestation— Vali- 
dity-Creation of oharge. See TRANSFER OF 
Property act, No. 86, 14 A. L.J. 673. 

(10) Mortgage invalid — Whether oan be treat- 
ed as a. See TRANSFER OF PROPERTY «A.CT, 
No. 128, 9 Bur. L.T. 64. 

(11) Mortgage not validly executed if creates 
a charge. See TRANSFER OF PROPERTY 
ACT, No. 89. 20 C.W.N. 989. 

(13) See Transfer of Property Act, 
No. 78. 33 Ind. Cas. 121. 

(18) For unpaid purchase-money, purchaser 
being direoted to pay off a creditor of tho vendor 
—If extinguishes oharge. See VENDOR AND 
Purchaser, No. i, 31 m.l.j. 530. 

Charitable Trait. 

(1) See OlV. PRO. 0ODB (1889), No. 81, 85 
Ind. Oas. 88a 


Charitable Trust— (Concluded), 

(3) Trustee’s power to invest trust funds. 
See TRUST act, No. 3, 83 Ind. Cas. 677. 

Charity. 

(1) 8uit relating to— Consent of Advooate- 
General to institution of suit. See OlV. PRO* 
CODE (1908), No. 838, 86 Ind. Cas. 39. 

(2) 8ee HINDU LAW (JOINT FAMILY), 
No. 19,31 Ind. Cas. 35. 

(3) Widow applying oBtata to charity— 
Consent of reversioners — Failure of one form of 
chaiity— Gift to another form — Validity. See 
Hindu Law (Widow), No. i, 7 P.W.R. 1916. 

(4) Will — Construction — Properties left for 
charily — Surplus income scoured to the family 
—Whother grant is personal or dedication to 
charity — Prohibition as to alienation, effect of 
—Presumption in oases of obaritable bequests 
by Hindu testators. See HINDU LAW (WILL), 
No. 4, 4 L.W. 104. 

Charter-party. 

And biil-of-lading conflicting— Charter-party 
to prevail — Liability of shipowner. Seo SHIP- 
PING Contracts, No. i, 18 Bom. L.R. 330. 

Cheque. 

Fees to pleader authenticated by affidavit of 
agent— Paymonfc by. See RULES OF PRACTICE, 
No. 1, 32 Ind. Cas. 194. 

Chief Courts (Punjab) Act. 

See PUN. ACT XXIII OF 1866. 

Chinese Buddhist Law, 

(1) Inheritance— Adoption— Family house, 
See Buddhist Law (Inheritance), No. 6, 
8 L.B R. 404. 

(2) Marriage — Law of domicile as affeoting 
marriage— Customary law of woman when to 
be considered. See BUDDHIST LAW (MAR- 
RIAGE), No. 3, 8 L.B.R. 399. 

Chit Transaction. 

See CONSTRUCTION OFDEED, No. 1, (1916) 
2 M.W.N, 263. 

Chose-ln-actlon. 

Rent— Assignment— Debt— Simple mortgage 
and subsequent lease of the hypotbioa to mort- 
gage— Mesne profits. See TRANSFER OF PRO- 
PERTY ACT, No. 16, 31 Ind. Cas. 473. 

Chota Nagpur. 

(1) Aboriginal tribes in— Law of inheritance 
applicable. See ACT X OF 1865 (SUCCESSION), 
No. 14, 20 C.W.N. 1082. 

(2) Grants by the Maharaja of — Impartiality 
—Custom of primogeniture— Lex loot custom 
of. See CUSTOM (GENERAL), No. 1, 30 O.W* 
N. 876. 

Ghota Nagpur Tenanoy let. 

See BEN, ACT VI OF 1908. 

Choukldar. 

Ghoukidar’a register, value of, as to date ot 
birth or death. Bee HINDU LAW (REVER- 
SIONER), No. 8, 19 O.O. 991. 
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Ghowkldarl lot/ 

Bee Ben. Aot VI of 1870. 

Ghowkldarl Ghakran. 

Polioe duties performed under supervision of 
Government— Control of Government over pri- 
vate chakran if exists. See APPEAL (SECOND 
APPEAL). No. 8. 90 O.W.N. 1245. 

Ghowkldarl Ghakran Lands. 

(1) Resumption— Question of fact -Chowkidari 
Ghakran Act (VI of 1870, B.C.) % Ss. 60, 
61- Commissioner 1 s report — Finality •— 
Notice . 

In a suit to have it deolarod that certain 
resumed chakra lands are chowkidari chakran 
lands of Mauz* A of which plaintiff is the 
patnidar and not the chakran lands ot Mauza 
B of whioh defendants are tho patnidars, the 
question is one ot parcel or no parcel and as 
suoh is purely a question of fact. 

The absence of notice under S. 61 of the 
Chowkidari Chakran Act would render the 
proceedings of tho Commissiouer of no effect 
against a person wUo was entitled to such 
notice and the Civil Court would interfere 
although but for suoh defect the order of the 
Commissioner would be final and conclusive. 
The Commissioner has no duty imposed upon 
him to give any notice to patnidars who are not 
impleaded in his enquiry and tho report of the 
Commissioner is final and oonolusive against 
such persons without notice. Sarat Chandra 
Roy v. Seoretary of State for India in 
Council, 82 lnd. Has. 545. 

HOLMWOOD and IMAM, JJ. 

(2) Resumed and settled with zimindar— Suit 
by patnidar for possession of thoee lands — 
Cause of aolion — Ejectment of tenants Bottled 
by zimindar. 8ee BEN. ACT VI OF 1970 
(Village Chowkidar), No. i, 83 Iud. Cas. 
593. 

Christian Marriage Act. 

See AOT XV OF 1872. 

Ghrlitlans. 

Roman Catholic Ohuroh— Claim by one sec- 
tion of worshippers to exolude another from a 
portion of the ohuroh — Caste distinctions— 
Authority of tho BiBhop. See WORSHIPPERS, 
No. 1, 19 M.L.T. 249. 

City Land Revenue Aet. 

See Bom. aot II of 1876. 

Glty Municipal Act. 

Bee MAD. AOT III OF 1904. 

Glty Polioe Aot. * 

See Mad. AOT III OF 1688. 

Olvll Courts Aot. 

Bee BEN. AOT IV OF 1906. 

See Mad. act III of 1873. 

Bee OUDH AOT XIII OF 1879. 

Olvll Oourti, Bengal A Assam Aet. 

Bee BEN. AOT XII OF 1887. 


01 v. Pro. Code (1889). 

(1) S. 18, Expl, ll— Suit for possession of land 
as vtndee - Second suit in capacity of reversioner 

— Whether barred as res judicata— Reversioner 
purchasing whether renounces his rights as 
reversioner— Waiver . Kura and Bell v. Madho, 
68 P.R. 1915 = 151 P.W.R 1916«31 lnd. Cas. 
159. See Final Part, 1915, Col, 352. 

(2) S' 13, Expl. IV— Soope— Charge in Code 
of 1908 — Effect. Bee Res JUDICATA, No. 3, 
(1916) M.W.N. 223. 

(2-a) S. 37. Bee No. 11, infra . 

(3) Be. 223, 224, 228, 230— Decree transferred 
to another Court for exooution — Deoree not 
returned by that Court— Application for execu- 
tion made to original Court — No jurisdiction to 
execute — Application not made to proper Court 

— Limitation net saved. See LIMITATION ACT 
(1908), No. 288. 31 M.L.J. 300. 

(4) S.*224, Bee No. 3, supra. 

(5) S. 228. Bee No. 3. supra, 

(6) 8. 229- B. See ClV. PRO. CODE (1908), 
No. 83. 18 Bom. L.R. 486. 

(7) 8. 230. 8eo CIV. PRO. CODE (1908), 
No. 118, 20 C.W.N. 962. 

(8) 9. 230. Bee No. 3, supra , and No. 10, 
infra, 

(9) B. 244 — Mortgage-deoree— Order absolute 
for sale— Appeal— Nature of decree absolute. 
Bee Transfer of Property act, No. 119, 
18 Bom. L.R. 38. 

(10; Bs. 248, 637, 230— Application for 
transmission of decree and order permitting 
same, if revivor— Issue of notice under S. 248, 
Civ. Pro. Code, if proper — Application lor exe- 
cution if to follow or precede transmission 
and to be made to which Court— Question 
whether decree capable of execution it may be 
determined on application for transmission— 
Order, if Quasi judicial and may be delegated 
to Registrar. See LIMITATION ACT (1908), 
No. 304, 20 O.W.N. 689. 

(11) Ss • 257 and 310 -A, 296, 37 -Payment 
into Court by strangers— Subsequent sale. 

Payment into Court under S. 267 of the Civ. 
Pro. Code (1882) can only bo made by or on 
behalf of the person who is liable under the 
decree to make that payment. If the payment 
ib made on behalf of the jqdgment debtor or his 
representative, it must be done by a recognized 
agent*under 8. 37 of tho Civ. Pro. Code or by 
a pleader duly authorised* 

If the whole amount due under the decree is 
paid into Court, the deoree becomes B&tis^ed 
without any formal order of the Court recording 
satisfaction. 

Where two persons paid money but not on 
behalf of the judgment-debtor, under S. 310-A, 
as persons whose immoveable property bad 
been sold in exeoution of a money-deoree, while 
the plaint property did not belong* to them, 
though one of them had obtained a sham sale- 
deed from the judgment-debtor, suoh a payment 
does not always or necessarily have the effeot ot 
satisfying the deoree. 
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Civ. Pro. Code (1882)— (Continued). 

Payment into Court by persons who are not 
only strangers to the deoree but persons who do 
not oome at all under the description given in 
B. 310- A, i.e., persona entitled to have the 
execution- sale set aside under that Beotion, 
cannot have the effect of satisfying the decree in 
the eye of the law, unless and until the decree- 
holder consented to reoeive the amount deposit- 
ed in satisfaction of the decree. 

The Court did not aot without jurisdiction in 
distributing such amount paid into Court under 
8. 995 of the Civ. Pro. Code. 

Where adecroe has not been wholly satisfied, 
the holding of a sale in execution of that decree 
mentioning in the rale proclamation, an amount 
larger than the amount due under the decroe, is 
only an irregularity and does not make the sale 
a nullitv as having been held without jurisdic- 
tion. Kasturi Alyangar v. Arunachalam 
Chettlar, 1 1916) M.W.N. 195 = 34 Iud. Cas. 350. 
SADASIVA AIYAR and NAPIER, JJ. 

(12) S. 258 — Oiv. Pm. Code {Act V of 1908). 
O. XXI, r. 2— Mortgagee {decree -holder) 
left in possession under decree — Liability 
under decree to account and to credit sur- 
plus income annually — Receipt , if payment 
under or adjustment of decree — Ctrlifi-ate 
within ninety days t if necessary. 

In this case the deoree- holders who were 
mortgagees remained in possession of the pro- 
perty under the terms of the decree and the 
deoree provided that every year they should 
render account and give credit for any surplus 
that might be in their bands after meeting the 
necessary expenses. Thoy remained in posses- 
sion for more than eight years though the 
deoree expressly provided for their remaining 
in possession only for six yoarB. The question 
of limitation that arose was whether such 
receipts by mortgagee decree-holders in posses- 
sion of the property was “ money payable under 
a deoree paid out of Court or adjustment in 
whole or in part to the satisfaction of the 
decree-holder." Held that money so received 
oannotin any sense be said to be money payable 
under the decree within tho meaning of 
O. XXII, r. 2 of Civ. Pro. Code, or 8. 258 of the 
old Code, nor can it be said to be an adjustment 
between the decree holder and judgment debtor. 
There was in fact no adjustment (a). 

The mortgage decree-holders being in posses 
flion are to aocount (or the money tec&ived 
by them, and if any money is still payable to 
them, they will be entitled to its payment. On 
the^other hand if their decree had been satisfied, 
the judgment-debtors are entitled to delivery of 
possession of the property and also to any 
balanoe of the money that may remain in their 
hands. Yella t Reddi v. Byed Muhamraadalll, 
39 M. 1026. 

ABDUR RAHIM and SPENCER, JJ. 

References {a) 28 M. 473, F. ; 30 M. 255 ; 

ia O.L.J. 66, D. 

(IS) 8$. 968, 274— Attachment of debtor's 
interest under usufructuary mortgage— Attach- 
ment under 8 . 274 instead of 8. 268 —Payment 


Civ. Pro. Code (1882)— {Continued), 

of mortgage money by mortgagor to the judgment - 
debtor in ignorance of the attachment— Personal 
remedy hatred— Effect. Ram as ami Moopan y. 
Srinivasa Iyengar, 28 M.L.J. 338-28 Ind. 
CaB. 284 = 39 M. 389. Bee Final Part, 1915, Col. 
354. 

(14) S. 274. Bee No. 13, supra . 

(15) S. 282. Bee No. 18, infra . 

(16) S. 283. See LIMITATION ACT (1908), 
No. 94, 81 Ind. Cas. 250. 

(17) S. 283. Bee No. 18 infra, 

(17-fli 8 . 285— Attachment in execution of 
two decrees of two Courts — Sale by lower 
Court— Rights of purchaser — Bona fides— 
Notice— Burden of proof— Irregularity, 

Where there were two decrees against the 
same judgment-debtor and his property was 
attached first by the Sub-Court and then by 
the Muneif’s Court aDd in execution of the 
decree of tho Munsif’s Court the property is 
sold while the attachment by the Sub-Court 
was subsipting, the sale is irregular and not 
invalid ; the purchaser will take an indefeasible 
or a defeasible title according to whether he 
knows or does not know of tho irregularity. If 
he buys bona fide and without notice, hie 
title will be perfect and he will not be affeoted 
by the irregularity of the proceedings resulting 
in the sale. If he purchases with notice he 
ruus the risk of his purchase being set aside (a). 

The test to be applied in determining whether 
the purchaser had notice or not is whether he 
acted in good faith without being aware, 
whether by direct and formal notice or other- 
wise, that his title was liable to be questioned 
by reason of the superior Court’s attachment. 

It is for the purchaser at the sale by the 
Court of lower jurisdiction to prove that he 
made the purchase bona fide without knowledge 
of the pre-existing attachment by the superior 
Court. Subbiah Alyar y. Muthukumara- 
awaral Filial, 32 Ind. Cas. 41. 

abdur Rahim and ayling, jj. 

Reference (a) 22 B. 88, F. 

<18; Ss. 287, 282, 283. See LIMITATION 
ACT (1877). No. 3, 18 Bom. L.R. 782. 

(19) S. 295. Bee No. 11, supra, 

(20) 8. 310-A, 8ee No. 11, supra . 

(21) S. 316 Bee MAD. ACT I OF 1908 
(Estates Land), No. 35, 35 Ind. Cas. 163. 

(22) B. 315— Refund of purchase- money— 
Right of suit by auotion-purohaser. See ClV. 
PRO. CODE (1908), No. 621, 14 A.L.J. 1216. 

(22-a) S. 315. Bee ClV,. PRO. CODB, 
(1908) No. 624, 2 L. W. 861. 

(23) Bs. 332, 335. Bee OlV. PRO. CODE 
(1908), No. 535, 96 P.W.R. 1916. 

(24) S. 336 —No enquiry— Order for posses- 
sion— Limitation Act , 1908, 8ch . II, Art - 11. 

On resistance being offered in an exeoution 
proceeding an order passed therein without 
enquiry is not an order under B. 835, Oiv. Pro. 
Code, 1882. Bo a suit for possession brought 
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€Iy. Pro. Codo (1882)— (Continued). 

one year after the order is not barred by the 
provision!) of Art. 11. Boh. II, Limitation Aot, 
1908. Raghunath Jha v. Brijnandon Singh, 
31 Ind. Cas. 441. 

WALMSLEY and NEWBOULD, JJ. 

References 15 0. 521 D . ; 12 0 L.R. 550 ; 
34 0. -491, R. 

(25) S. 335. Seo No. 23, suprai 

(26) B. 367— Buit by legal representative to 
establish his position — Duty of plaintiff. S^ee 
Religious Endowments, No. l, 30 M.L.J. 
274. 

(27) 8 . 371— Abatement of suit— First suit 
by mortgagor to redeem in his personal 
right — Second suit to redeem by his co par- 
ceners not barred by the abatement . 

A mortgagor having filed a suit for redemp- 
tion died during thependenoy of the Buit whioh 
was ordered to abate in 1863. The mortgagor’s 
son suod in 1912 to redeem the mortgaged laud 
on tho ground that it was ancestral property in 
whioh he had an interest at birth. The trial 
Oourt held that the second suit was, but tho 
lower appellate Oourt held that it was not bar- 
red by the order of abatement in the first suit. 
On appeal : 

Held , affirming the decree of the lower 
appellate Court, that the first suit, not having 
boon brought by the mortgagor in a representa- 
tive capacity, was defective as a redemption 
suit ; and that, therofcro, the mortgagor’s 
personal right to sue did not embrace tho 
rights of his co parceners and none of them 
could be concluded by the application of S. 371 
of the Civ. Pro. Code of 1882. Ramchandra 
Navayan Joshl v. Shrlpatro Tukojirao DeBh- 
mukh, 18 Bom. L.R. 33 = 40 B. 248. 

Scott, c.j., and 8 hah, j. 

(28) B. 373 — Inability to adduce all the evi- 
dence at the first hearing -Ordor for withdrawal 
of suit with liberty to bring freBh suit — Validity 
—Fresh suit, if barred. See RES JUDICATA, 
No. 7, 23 C.L.J. 489. 

(28-a) 8. 424 —Suit against Secretary of 
State— Notice, 

Where a case set up in the plaint iB altogether 
different from the oase stated in the notice 
given under 8. 424 of the Code of Civil Proce- 
dure, 1882, the suit must fail on the ground 
that the notioe given under B. 424 was not a 
proper notioe. Abdul Wahab y. Secretary of 
State, 32 Ind. Cas. 235. 

CHATTERJEK and NEWBOULD, JJ. 

(29) 8, 462 —.Bond executed by grandmother 
for self and as guardian of grandson — 
Grandson — Liability of. 

One of two joint promisors cannot plead the 
minority and consequent immunity of the other 
as a bar to the promisee’s claim against him. 

J, B (a minor), and V all had olaims to the 
estate of a deceased. J and B bought off V’s 
claim by giving him a bond for Rs. 90,000, and 
a suit whioh V had instituted was thereupon 
dismissed. No application under 8. 462 was 

20 
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made tor the oonsent of the Oourt to this com- 
promise on behalf of 8. By virtue of the 
compromise B obtained considerable property. 
Later, V sued J and 8 on the bond. 

Reid, that the fact that S oould not be made 
liable"under the bond did not disoharge J. 

Tho lower appellate Court having dismissed 
the suit against S, V appealed on the ground 
(inter alia) that S should net be allowed to set 
aside the bond unconditionally, and that if he 
failed to recover R 9 . 90,000 from J he should 
have a right of recourse as against the property 
obtained by 8 under the compromise. 

Reid , that these matters could not be consi- 
dered in a suit upon the bond. 

Sembte, that, if tho contingency apprehended 
by V really arose, be might have a remedy in 
other proceedings. Jamna Bat Saheb Mohital 
Avargal v. Yasanta Rao Ananda Rao Dhybar, 
14 A.L.J. 634 = 20 C.W.N, 840= 18 Bom. L R. 
432 = (1916) M.W.N. 452 = 24 C.L.J. 74 = 3L.W. 
540 = 31 M.L.J. 18 = 20 M.L.T. 31 = 39 M. 409 
= 36 Ind. Cas. 213 (P.C). 

LORD SHAW, SIR JOHN EDGE and SIR 

• Lawrence Jenkins. 

(30) 8. 522 — Decree on invalid award — No 
appeal. See ARBITRATION, No. 5, 1 Pat. L.J. 
306. 

(31) S. 539 — Act XX of 1863 ( Religious 
Endoivmenls) t 8. \Q—Wakf— Scheme suit — 
Removal of trustees — Sanction— Parties 
— Religious and charitable trust— Public 
trust— Limitation — Wakf not specifying 
proportion of income to be apportioned to 
grantor's family. 

Where a sanad provides for tbo maintenance 
of a mosque and for khairat (charity), feeding 
travellers, etc., and the public off >r prayers at 
the mosque, the trust created is a public, chari- 
table and religious trust. 

A suit for soheme and removal of trustees 
should be instituted with the sanction of the 
Advocate-General and no leave of Court is 
necessary under S 18, Aot XX of 1863 (a). 

A person electing to proceed under Aot XX of 
1863 can be given only such special relief as 
that special statute provides for and if he wishes 
for any relief beyond that, he should proceed 
under S. 639, Civ. Pro. Code, 1882 (5). 

In such a suit under S. 18, Aot XX of 1869. 
the Court is not ooncermfd with the question of 
possession or limitation. The proper parties 
are the persons who were managing the trust 
professing to be trustees, irrespective of any 
person in possession of any part of the trust 
property. • 

A wakf is not invalid on the ground that it 
does not speoify the proportion in whioh the 
inoome is to be appropriated for the several 
objeots(c). Makhlachor Rahnfen v. Falznr 
Rahman, 35 Ind. Cas. 880, 

CHATTERJEE and RICHARDSON, JJ. 

Btferences (a) 8 0. 39; 11 C. 33, D. 
(6) 8 O.W.N. 404, F. (c) 17 0. 498 (P.O.),^. 

(33) 8. 689— Appointment of trustee, and 
settling Boheme of management for a religious 
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institution — Discretionary powers of Civil 
Court. See MAHOMEDAN LAW (WAKF), No. 5, 
14 A.L.J. 741. 

(88) S. 644. 8oo CONTRACT, No. 13, 20 
C.W.N. 1054. 

(34) Ss. 562, 561 — Appellate Court— Powers 
of remand. See CIV. PRO. CODE (1908), 
No. 655, 12 N. L.R. 126. 

(35) S. 564. Sse No. 34, supra, 

(36) S. 568 —Additional evidence— Appellate 
Court . potoer of — Documents , admissio? i of, m the 
appellate Court— Oral evidence consequent cn 
admission, if can be objected— Mortgage effected 
during partition suit — Right of mortgagee* 
Shaikh Nura y. Batkuntho Nath Roy. 21 C.L. 
J. 596-30 Ind. Cas. 398. See Final Part, 1915, 
Col. 353. 

« 

(37, 38) S. 582-A. See LIMITATION, No. 2, 
1 Pat. L J. 420. 

(39) S. 5^3— Restitution — Decree for redemp- 
tion against mortgagee with possession m 
first Court reversed on appeal— Mortgagee's 
application to first Court for recovery of 
mtsve profits for pern d of dispossession m 
execution of first Court's decree— Jurisdic- 
tion— Remedy when jurisdiction wrongly 
exercised by appeal or revision. 

Where the plaintiffs in i BU»fc for redemption 
of a mortgage with possession, having obtained 
a decree in the Court of a Subordinate Judge, 
recovered possession iv July 1878, but the High 
Court on appeal varied that decree by directing 
the plaintiffs to pay a further sum of Rs. 9,000 
but on their failure to do so, the mortgagee 
recovered possession in April 1880, and then 
applied to the Subordinate Judge for an order 
for mesne profits for the period he was out of 
possession, and obtained a decree for a sum of 
over Rs. 5,000, and in execution of that decree, 
the plaintiffs' rquity of redemption was sold and 
purchased by the decree-holder, and an applica- 
tion under S. 311 of the Civ. Pro. Code of 
1882 to set aside the sale failed. 

Held, in a second suit for redemption brought 
by an assignee of the mortgagers, that the Sub- 
ordinate Judge had jurisdiction to make tbo 
decree for mesne profits by way of restitution, 
and if he exercised that jurisdiction wrongly the 
persons aggrieved hard their remedy, under 
the Code of Civil Procedure, either by appeal to 
the High Court or by an application for revision, 
and the present aotion was wholly misconceived. 
Pundit Parbhu Dyal v. Ralyan Dai, 20 C.W. 
N. 426=* 19 ML.T. 206 = 3 L.W. 299-U916) 
M.WiN. 234 = 23 C.L.J. 411 = 38 A. 163 = 18 
Bom. L.R. 382 = 33 Xnd. Cas. 505 (P.C.). 

Viscount Haldane, Lord Pabmoor, 
Lord Wrenruby, Sir John Edge 
and Mr. ameer ali. 

(40) S. 684— High Court in seoond appeal, if 
may remit St oase for re-bearing on a new oase 
not raised in the pleadings— CostB. 8ee APPEAL 
(8EObND APPEAL), No ; 3, 20 C.W.N. 1245. 

(41) S. 687*. Bee No. 10, supra. 


• GIy. Pro. Oode (1908). 

(1) Agent’s Court — Applicability of theprovi- 
sions of the, regarding re hearing and review— 
Agenoy rules— Rules 10, 18 and 20. Sse JURIS- 
DICTION of Civil courts, No. 3, 31 M.L.J. 
319. 

(1-n) Ss. 2 and 47, and O. IX, r. 13— Arrest, 
legality of — Decree — Appeal — Ex parte 
decree— Application for setting aside— Time 
allowed to pay the decree amount— Effect of 
order — Execution, stay of. 

A decision on the question whether an arrest 
of the judgment-debtor by a Court-officer is 
legal or otherwise is a ‘ deoree ’ within the 
meaning of Ss. 2 and 47, Civ. Pro. Oode, and is 
appealable (a). 

Where, on an application by a judgment-debtor 
to set aside an tx parte decree, the Court granted 
him time to pay the decree amount into Court, 
held that the order did not legally operate as a 
stay of execution of the ex parte deoree. Bub- 
barama Ayyar v. ArunacheHam Chettlar, 

I 3 L.W. 35 = 32 Ind. Cas. 731. 

SADABIVA AIYAR and NAPIER, JJ. 

Reference \ —(a) 20 M.L.J. 136, F. 

(1-5) Ss. 2, 97, O. XXXIV, rr. 1, 5- Mort- 
gage- deoree— Order absolute for sale— Appeal — 
Nature of deoree absolute. Bee TRANSFER OF 
PROPERTY ACT, No. 119, 18 Bom. L.R. 38. 

(2) S. 2 (2)— Order overruling preliminary 
objection against maintainability of suit— 
Not a decree— No appeal lies . 

An order overruling a preliminary objection 
as to tho maintainability of a suit and direct- 
ing the suit to proceed is nob a decree within 
tho meaning of S. 2 (2), Civ. Pro. Code. There 
is no determination of the rights of the partioa 
with regard to any of the matters in contro- 
versy, t e. % any of tho reliefs claimed in the suit, 
and moreover the adjudication is not conclu- 
sive. No appeal therefore lies from such an 
order. Ma Gun v. R. Momandy Bervey, 8 
L.B.R, 213 = 9 Bur. L.T. 195 = 33 Ind. Cas. 
664. 

Ormond and Twomey, jj. 

References 16 Bom. L.R. 954 ; 20 C L.J. 
476, F. ; 37 B. 60, Dis9. 

(3) S. 2 (2), [U)— Abatement, order of— 
Whether decree— Hindu Law—Mitakshara 
— Suit by unmarried daughter — Death of 
such plaintiff— Whether right to sue sur- 
vives to her married sisters. 

R, a separated Hindu, was succeeded by his 
widow. Ou the death of the widow, B, one .of 
the daughters, brought a suit for her father’s 
eat a to ou the ground that being a maiden, 
she was entitled thereto in preference to her 
married Bisters. The married sisters were defen- 
dants to the suit. During the pendency of the 
suit B died, and the names of the married 
sisters were transferred from the array of defen- 
dants to that of plaintiffs. The lower Court 
deolared the suit to have abated : 

Held, (1) that new plaintiffs having been 
brought on the reoord and a formal deorea 
having been made deolaring the suit to have 
abated, an appeal lay ; 
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(9) that a Hindu woman in possession of an 
estate as suoh represented the estate, and the 
persons who were entitled to sucoeed one after 
another were entitled on succession to oontinue 
the litigation oommenoed by their predeoesRor. 
Jadbansi Kuer y, Mahpal Singh. 14 A.L.J. 8 
“■88 A. 111-32 Ind. Gas. 104. 

RICHARDS, C J. and RAFIQ, J. 

References 35 0. 481 ; 38 M. 406, R. 

(4) Ss. 2 (2), 21, 0. XX, rr. 12 to 18. See 
Preliminary Decree, No. i, 9 Bur. L.T. 
119. 

(6) S. 2 (2), 0. IX, rr, 8, 9—“ Claim or part 
thereof ,” meaning — Plaintiff absent at 
trial— Costs — Part decreed and rest dismiss- 
ed — Appeal , 

A decree for part of a claim admitted by the 
defendant and the dismissal of the rest of the 
olaim for default of appearance of plaintiff at 
the trial of the suit is a decree and is appeal- 
able. 

Seshagiri Aiyar t J, (dubitante)— 

Gout ts-Tr otter, /.—On Court decreeing the 
admitted part of the claim and dismissing the 
rest of the olaim under O. IX, r. 8, Oiv. 
Pro- Code, 1908, the entire adjudication should 
be treated as a decree. 

The same adjudication, the same document 
oannot be, as to part, a decree, and as to 
another part of it, something else. 

The words “ admits the claim or part thereof” 
apply to a case where, on examining the plaint 
and the defendant’s admission in the written 
statement, it oau be oonBiderod that he, there 
and then, agreed to pay the money or to sub- 
mit to the relief olaimed in the plaint (a). 

A plaintiff ought not to bo shut from the 
judgment seat where costs will afford a sufficient 
protection to the defendant as against the 
plaintiff who is guilty of some technical error 
or mistake. 

8eshagiri Aiyar, J. 

B. 2, cl. (2), Civ. Pro. Code, 1908, applies only 
to total dismissals for default and not to partial 
dismissals. 

The word 11 olaim ” is not necessarily synony- 
mous with the amount sued for. It may refer 
to the right litigated, irrespective of the arith- 
metical figure stated in the reliof column. The 
feet that the burden of proof is on the defendant 
will not enable the plaintiff to get a deoree if 
there is admission of the right sued for (6). 
M unlswamt Goudu y. Junjado, 85 Ind. Cab. 65. 
Coutts Trotter and beshagiri aiyar, 
jj. 

References (a <5 b) (1891) 2 Q.B. 283, R. 

(6) S. 2 (2), •O, XXII, r. 9— Adjudication 
directing abatement of suit on account of 
plaintiff's death, whether decree — Appeal . 

Held that where a Court passes a purely 
formal order recognising the abatement whioh 
is a fait accompli , suoh an order though virtual- 
ly disposing of the suit, does not adjudioate 
upon any rights and oannot be treated as a 
dtoree. If, on the other hand, the order of the 
abatement is the result of an adjudication upon 
the eights of the parties with respeot to a 
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matter in controversy, and is not passed upon 
an application for the revival of the suit made 
under 0. XXII, r. 9, it amounts to a decree 
and is appealable as Buoh. Naranjan Nath y. 
Afzal Hussain, 111 P.W.R. 1916-146 P.L.R. 
1916*128 P.R. 1916-34 Ind. Cas. 822. 

Johnstone, c.j., Chevis and Bhadi 

LAL, JJ. 

References .—10 B. 200 ; 18 M. 496-5 M.L. 
J. 63, Appr.\ 17 A. 172-A.W N. (1895) 42; 26 
A. 206-A.W.N. (1903) 15, Not Appr.\ 34 Ind. 
Oas. 372 — 30 M.L J, 486»(1915) M.W.N. 301 
-19 M.L.T. 364 ; 26 Ind. CaB. 643=12 A.L.J. 
113 ; 31 Ind. Cas. 4, R. 

(7) S. 2 (11)— Decree whether binding cn 
person not represented in the suit— Death 
of defendant pending suit— Person having 
no interest in deceased's estate added as 
representative— Decree and execution pro- 
ceedings whether binding on true heir — 
Decree legally obtained against proper 
person — Execution proceedings against 
wrong representative — Bona fidea— Effect* 

A mortgaged the property in Buit to the pre- 
sent defendants and subsequently to the present 
plaintiff. Defendants sued A on their mortgage. 
Plaintiff was not it party to that suit. A died 
during the pendency of the suit and the suit 
was continued against one S, the divided 
brother’s son of A. A’s daughter was not made 
a party to the suit after A’s death. Defendants 
obtainod a decree against S and purchased the 
equity of redemption. Plaintiff now sued on 
his mortgage and contended the deoree obtained 
in the previous suit did not bind A’s daughter 
who alone was competent to represent her 
father, and consequently the purohase of the 
equity of redemption by the defendants behind 
her back cannot bind either the daughter of A 
or the plaintiff. Held that the deoree and the 
execution proceedings were not binding on the 
daughter who was the true heir of A, and that 
his divided brother’s son. who had only a spes 
successions so long as the daughter was alive 9 
cannot be said to have any interest in the pro- 
perty in suit. 

If on the death of a defendant his proper 
legal heir is not- brought on the record as requir- 
ed by law, the deoree in such a suit will not be 
binding upon the true heir (a). 

Prima facie no decree oan be binding against 
a person who has not been represented in the 
suit. To this well-known principle there are 
exceptions. If a decree has been legally obtain- 
ed against the proper person, it may be per- 
missible in exeoution proceedings to implead 
another person as the legal representative and 
to carry on exeoution as against him although 
he is not the real representative of the deoeased 
judgment-debtor. Of course, thja decree-holder 
must aot honestly in selecting the legal re- 
presentative. There must be due oare and 
oaution and want of mala ftdes (6). # 

Where the suit is brought against a proper 
defendant and after his death only some ef the 
legal representatives are brought on the reoord, 
a deoree given against suoh representatives 
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would bind the others similarly situated* This 
position may be justified upon the analogy of 
8. 11, Expl. 6, Civ. Pro. Code. The prinoiple 
is that, if there is on the record some person 
who is interested m defending the suit, the faot 
that that person does not completely represent 
the deceased is not a ground for holding that 
the decree is not properly obtained (e). Hadala 
Mad&varayudu v. Tanikalla Subbamma, 31 
M.L J. 222=x (1916) 2 M.W.N. 233-35 Ind, 
Cas. 124. 

AYLING and SESHAGIRI AlYAR, JJ. 

References : — ia) 32 0. 296 ; 25 A. 214 (220) ; 
26 M. 330 : 14 M.I A. 605, R. (b) 25 B. 337 ; 33 
M, 6= 19 M.L. J. 671, R ; 29 M.L. J. 698 ; 33 M. 
75, R. (c) 32 M. 230, R. 

(8) S 2 (11) — Suit by daughter lor possession 
of father’s estate— Death of plaintiff pending 
suit — Her father’s brother’s grandsons aaded as 
legal representatives— Right to continue suit — 
Abatement . Gandi Ramaswaml y Purarasettl 
Podamunayya, 17 M.L.T. 186-27 Ind. Cas. 
1001-39 M. 382. Bee Final Part, 1915, Col. 
361. 

(9) S. 2 (11)— Will left by debtor— Decree 
against his tvidoiv in possession and his illegiti- 
mate son in ignorance of the will— Execution 
sale— Right of purchaser — Sale whether binding 
on legatee — Executor de son tort— “ Legal 
representative ,” definition of — Applicability 
under old Civ . Pro. Code. Gnaoatnbal Animal 
Y. Yeerasara! Chetty, 29 M L.J. 698 — 31 Ind. 
Cas. 920. See Final Part, 1915, Col. 362. 

(10) S. 2 (11), O. XXII, r. 10 and 0. XXXIV 
— Suit by two executors on foot of mortgage — 
One executor dying before preliminary decree 
and the other after it— Testator’s junior widow 
brought in as representative— Application by 
senior ividow to be brought on record dismissed 
— Order dismissing petition whether appealable 
— * Devolution ’ in 0 . XXII, r. 10, meaning of. 
Lakshml Achi y. Subbarama Alyar, 2 L.W. 
403-17 M.L.T. 386-28 M.L J. 491-(19L5) 
M.W.N. 327-29 Ind. Cas. 142 = 39 M. 188. 
Bee Final Part, 1915, Col. 363. 

(10 a) 8. 9— See JURISDICTION OP CIVIL 
Courts 

(10-b) S. 9— See RIGHT OP SUIT. 

(11) S' 9 —Right to exclusively conduct a 
Manddpapadi, if of a civil nature— Compe- 
tency of temple trustees to grant such exclu- 
sive right. 

The right of exclusively conducting a Manda- 
paphdi (a religious ceremony performed at 
periodical festival) and reoeiviug the honours 
and emoluments appurtenant thereto is a right 
to perform au act of worship and therefore of a 
civil nature and enforceable in a Civil Court. 

Krishnan , J'.— It is a matter within the 
discretion of the trustees of a temple to make 
such arrangement as they think fit for the 
performance of any recognised ceremony and in 
the bona fids exercise of that discretion for the 
benefit of the temple to give a permanent 
and exclusive right to any worshipper to 
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perform any particular ceremony provided euoh 
arrangement does not load to the stoppage of 
the ceremony or to any other injurious conse- 
quences to the temple (a). Thlrumalai A) war 
Alyangar v, Srlntyasaohariar, (1916) 2 M.W. 
N, 327-31 M.L.J. 768-4 L.W. 562-36 Ind. 
Cas. 568. 

SPENCER and KRISHNAN, JJ. 

Reference : — 16 M.L.J, 458, D . 

(12) S. 9. See RIGHT OF SUIT, No. 1, l 
Pat, L.J. 381. 

(13) 8s, 9.92,115 —Preliminary issue regard- 
ing maintainability of suit-Revisability — 
Civil suits, what are— Ubhayakar’s right, 
if civil in nature — Dharmakarta if can 
impose conditions on Ubhayakar — Religious 
Endowments Act (XX of 1863), 8s. 14 and 
18— Saifs to enforce privileges— Sanction 
when necessary tor institution . 

Queers,- Whether S. 115, Civ. Pro. Code, 
warrants interference by the High Court with 
a ruling by the lower Court on a preliminary 
issuo, although it goes to the maintainability 
of the suit ? 

On the question whether a right claimed in a 
suit is a civil right, the following points are 
established ; First , if the right litigated is a 
right to worship, it is a civil right, as nobody 
can prevent a worshipper from proceeding to 
tbo temple and worshipping the deity (a). 
Secondly, where Iho olaim is made to an office 
emoluments, howover insignificant tho emolu- 
ments may be, tho plaintiff is entitled to seek 
the aid of the Court to have his right establish- 
ed. Thirdly, where a right has been acquired 
or exercised hereditarily for performing certain 
festivals in the temple and where such right is 
negatived by the Dharmakarta, the person 
whose rights have been so infringed is entitled 
to ask the Court to have that right doolared in 
hiB favour (b). 

Even though a person is hereditarily eutitled 
to perform a festival, the Dharmakarta may 
impose a condition on him, vie,, that it is open 
to him (the Dharmakarta) to receive contribu- 
tions from others to perform the festival on a 
grander scale than that person is really able to 
do. 

There are three classes of oases whioh concern 
rights to enforoe privileges in a temple. (1) The 
object of a suit may be to secure oertain advan- 
tages to a trust, m whioh case, any two persons, 
with tbo sanction of the Advocate-General or the 
Collector of the Distriot eonoerned, oan institute 
a suit in that behalf (2) The Religious En- 
dowments Act empowers porsons who have an 
interest in the temple to go to a Court of Law for 
a declaration that the trustee is bound to carry 
out certain duties. (3) The third class of oases 
is where individuals oan claim rights, either as 
oitizens, or as having a hereditary right, to 
worship in a temple or perform oertain festi- 
vals. In suoh a oase the suit is really for a 
direction that the offioer in obarge of the trust 
should perform the duties aooording to mamool . 
and the sanction of the Advocate- General or the 
Distriot Judge is not required for its institution 
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either under S. 93, Civ. Pro. Gode, or Ss. 14 
and 18 of the Religious Endowments Aot (c). 
Kadlrvelu Chatty alias Mannappa Chetty y . 
Nunjundalyar, 3 L.W. 612-36 lnd. Gas. 88. 
BESHAGIRI AIYAB, J. 

References :— (a) 6 M. 151, R . (6) 33 A. 627; 
19 M. 62 ; 11 M. 450, R.\ 28 M. 23 ; 7 M. 91, 
D. (c) 19 M.Ij.J. 743; 28 M. 93 ; 4 M.H.O. 
112, F. 

(14) 8 • 10— Two suits in Karachi Court qnd 
in Calcutta High Court in respect of same 
subject-matter— Stay of proceedings— Juris- 
diction upon what depends . 

This was a suit in the Oaloutta High Court 
and defendants applied for its stay under 8- 10. 
Civ. Pro. Gode, on the ground that the matters 
in issue were also direotly and substantially in 
issue in a suit previously instituted by them at 
Karachi. The parties were the same in both 
the suits and both related to the same oontraots 
between the parties, 

Held, that the only question that required to 
be considered was whether the Karachi Court 
had jurisdiction to grant the reliefs claimed. 
The plaint in the suit at Karachi having set 
out allegations that clearly gave jurisdiction to 
that Court to try the case, fold, the suit in 
Calcutta must be stayed till the disposal of the 
suit at Karachi. 

Jurisdiction does not depend upon actual 
facts but upon the allegations made concerning 
them. Padamsee Naralnjee v. Lakhamiee 
Ralsee, 43 C. 144 = 33 lnd. Cas. 288. 

Imam, j. 

(16) 8. 10— Scope and applicability of . 

The trial of a suit can be stayed under ti. 10 
of the Civ. Pro. Code, 1908, only when the 
Court trying the previously instituted suit has 
jurisdiction also to grant the relief asked for in 
the subsequently instituted suit (a). 

The section which leaves no discretion cannot 
bo invoked on mere grounds of oonvenienoe, if 
tho necessary conditions are not fulfilled. The 
sootion contemplates that the findings in the 
first suit would be binding in tho later suit, 
and that there would be no need for a fresh 
trial of tho issues already determined. GopI- 
klsan v. Padavnraj, 12N.L.R, 174. 

MlTTRA, OFFQ. A-.T.C, 

References (a) 11 A. 148 ; 4 O.L.R. 282, R. 

(16) S. 10— Suit, stay of - 1 Matter, in issue’ 
— Suit for rent— Proceedings on appeal. 

S. 10 of the Code of Civil Procedure does 
not bar the trial of a suit for rent for a period 
subsequent to that included in the previously 
instituted suit *for rent. 

The expression ' matter in issue ’ in S. 10 of 
the Code of Civil Prooeduro has reference to the 
entire subjeot in controversy between the 
partios. 

The objeot of S. 10 is to prevent Courts of 
concurrent jurisdiction from simultaneously 
trying two parallel suits in respect of the same 
matter in issue. 

Proceedings on appeal are for many purposes 
deemed only a continuation of the suit 
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instituted in the first Court (a). Beptn Beh&f 
Majumdar v. Jogendra Chandra Ghosh, 24 C. 

L. J.614-36 lnd. Cas. 641. 

MOOKERJEE and CUMING, JJ. 

References (a) 18 M.L.T. 400; (1915) M. 
W.N, 844, R. 

(17) 8 , 10— Parties in two suits not litigating 
under same title— Earlier suit pending — 
Later suit disposed of— Effect of plea of bar. 

Plaintiff filed a suit against the defendant. 
Subsequent to this suit, both the plaintiff and 
the defendant were made defendants in another 
suit, The second suit was decided prior to the 
first suit. The defendant in the first suit relied 
on the pleadings of the plaintiff, as the defend- 
ant in the second suit. It was argued for tho 
plaintiff that the Court waB debarred by 8. 10, 
Civ. Pro. Code, from tryiog the latter suit until 
the first suit had been disposed, that consequent- 
ly the trial was held without jurisdiction, and 
that therefore the defendant oould not rely on 
plaintiff's pleading during it or on the deoision 
which ended it. Held that the plaintiff’s oon- 
tedtion was untenable. Badagopaohariar y. 
Hama Thlrumalacbarlar, 31 lnd. Cas. 25. 
OLDFIELD and SADASIVA AlYAR, JJ. 

(18) S. 10— Stay of original suit— Pending 
appeal in Rangoon Chief Court— Appeal only a 
continuation of suit. Chinnakaruppan Chetty 
y. Meyyappa Chetty, (1915) M.W.N. 844 = 18 

M. L.T. 400 = 30 lnd. Cas. 753. See Final Part, 
1915, Col. 365. 

(19) 8s. 10 and 151. See ACT IX OF 18S9 
(Arbitration), No. l, 10 S L.R. l. 

(19-a) S. 11— See RES JUDICATA. 

(20) S. 11— Res judicata — Previous suit 
between vendor and purchaser — Subsequent 
suit between two purchaser from the same 
vendor. 

In order that a previous deoision against a 
transferor may operate as res judicata against 
the transferee as claiming undor the transferor, 
tho transferee’s title must have arisen subse- 
quently to the commencement of the first suit. 

Held , that a suit by a vendor against a 
purchaser of a land for cancellation of sale did 
not bar a subsequent suit for possession by 
anothor purchaser againSt the vendor and the 
firefcpurchaeer if the second purchaser’s title 
had arisen before the institution of the first 
suit, lfa (J v. Mauflg Lu Gale, 9 Bur. L.T. 
88 = 32 lnd. Cas. 610. 

Ormond, jj. • 

(21) 8. 11— Previous suit for rent — Small 
cause nature— Question of title incidentally 
determined— Later suit for m title— Previous 
determination , whether bars trial of the issue 
in later suit— No res judioata. 

The inoidental determination oi*an issue of 
title in a former suit for rent of the nature 
cognizable in a Court of Small Causes does not 
finally estop the parties to such suit frem rais- 
ing the same issue in a suit brought to try the 
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title (a). Baldeo Penhad v. Naraln Halval, 
84 Ind. Cab 193. 

Banerjee, j. 

References — (a) 2 A. 97, P.\ 26 0. 498 and 
10 O.W.N. 820, R . 

(22) S . 11— Res judicata between co-defendants . 

CourtBare generally unwilling to extend the 

dootrino of res judicata to oo-defendants and it 
has been applied, where it baa been applied, 
with great caution. 

In order that a finding in a case should be res 
judicata between cc-defendants three things are 
necessary : (1) that there should bo a conflict of 
interest between oo-defemlants, (2) that it should 
be necessary lo deoide on that oonflict in order 
to give to the plaintiff the relief appropriate to 
his suit, and (3) that the judgment should con- 
tain a decision of the question raised as between 
the oo-defendants. Jadav Chandra Slroar v. 
Kallash Chandra Singh, 34 Ind. Cas. 929 = 26 

O. L.J. 322. 

CHATTERJEA and NEWBOULD, JJ. 

References : — 8 Hare 627 = 67 E.R 630; 36 C. 
193 = 5 O.LJ. 611 = 1 Ind. Cas. 918 ; 40 B. 10 
= 17 Bom.L.R. 1106 = 33 Ind. Cas. 42, R. 

(23) S. 11— Res judicata — Finding not form- 
ing basis of decree. 

A finding by a Court upon a point which was 
not the basis of a decree and which was not 
entered in the decree bo as to admit of An appeal 
by the party aggrieved cannot bu considered to 
have been finally decided so as to eperate as 
res judicata . 

A Court while dismissing a suit for ejootment 
of a tenant on the ground that no notioe had 
been served on him under S. 49 of the Bengal 
Tenanoy ftot, recorded a finding in plaintiff's 
favour regarding the status of the tenant, vie., 
that bo was an under-raiyat and bad not made 
out the custom under which he claimed to have 
acquired a right of ocoupancy. 

Held that this finding would not operate as 
res judicata on the question of the tenant's 
status in a subsequent suit for ejectment 
brought against him by the same landlord. 
Fazll v. Harl Klihore Chakravartl, 33 Ind. 
Cas. 620. 

D. CHATTERJEE and BEACHCROFT, JJ. 

References: — 110.301 = 12 I.A, 23 = 4 Bar. 

P. C.J. 602 = 9 Ind. Jur. 202 (P.C.) ; 13 C. 17 ; 
18 C. 647,' F.\ 24 C. 900, D.\ 6 C. 319, overruled 
by 11 0. 301 (P.C ). 

(24) S . 11— Res judicata— Wrong decision in 
prior suit on question of law - Bar of sub- 
sequent suit— Estoppel, 

Plaintiff and defendants agreed that the de- 
fendants would discharge a certain liability of 
the plaintiff to a third party. The defendants 
having refusedf to pay to the third party, the 
latter filed a nuit agaii.st the plaintiff and ob- 
tained a decree. Then the plaintiff sued the 
defendants and the third party to oompel the 
defendants to pay the third party the amount 
decreed against him. The defendant then ob- 
jected that the suit was premature as the plaint- 
iff did not aotualiy pay to the third party the 
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sum agreed to be paid by the defendants. The 
Court aooepted this contention and dismissed 
the suit. The decree against the plaintiff having 
been ezeouted by the third party, the plaintiff 
had to pay the amount. He immediately 
thereafter brought the present suit against the 
defendants to recover the amount paid by him. 
The question for determination was whether 
the present suit of the plaintiff was barred by 
reason of the dismissal of the former suit. Held 
that the defendants were barred by the opera- 
tion of S. 11, Civ. Pro. Oode, from raising the 
oontention that the plaintiff's suit oould not be 
maintained on aooount of the dismissal of the 
prior suit having been wrong. He could not 
plead that the prior deoree did not bind him. 
Therefore the present suit was not barred by the 
rule res judicata. Subblah Udayar v. Srini- 
vasa Uadyar, 36 Ind. Cas. 268. 

Tyabji, j. 

References :— 21 W.R, 374 and 6 M.L.J. 79, 
Rel. on. 

(24-a) S. 11— Res judioata —Refusal of Court 
to try extraneous issues— Doctrine of con- 
structive res judioata- Effect of verdict on 
one question in issue on another . 

Where the Court refused to try an extraneous 
issue, there could not be any res judicata be- 
tween the parties in respect of it (a). 

The doctrine of constructive res judicata 
must bo applied striotly and cannot be extended 
beyond the strict limits of the seotion (6). 

A verdiot between parties upon one question 
can have no binding effect in an issue joined 
between them on another, unless it is dear that 
the point in issue was the same in both oases. 
It is not sufficient that the two questions Bhould 
be allied, it is essential that thoy should ba 
identioal (c). Tafazul Husain v. Hlra Lai 
Sahu, 36 Ind. Gas. 650. 

ROE and PRASAD, JJ. 

References (a) 19 Ind. Gas. 686=410.69 
= 17 C.W.N. 877 = 19 C.L.J. 165; 16 Ind. Cas. 
463 = 40 0. 29 = 16 C.W.N. 877 = 16 JO-L-J. 9; 
18 C. 647; 7 O.LJ. 604 = 12 C.W.N. 292; 7 
M. 264 = 8 Ind. Jur. 135 = 2 Ind. Deo. (N.S.) 
768 ; 20 C. 79 = 19 I.A. 234 = 6 Bar. P.C.J. 241 
= 10 Ind. Deo. (N.B ) 63 (P C.), R. (6) 24 0. 
711 = 1 C.W.N. 666 ; 1 O.L.J. 248 ; 1 C.L.J. 
337, R. (c) (1844) 13 M. & W. 137 = 2 D. & L. 
236 = 13 L.J. Ex. 373 = 8 Jur. 919 = 67 R. R. 
613 = 153 E.R. 57; (1909) P. 123 = 78 L.J.P, 
62 = 100 L.T. 567 = 73 J.P. 193 = 63 S.J. 266- 
26 T.L.R. 291, R, 

(26) 8. 11 —Hindu widow— Suit by, to set 
aside an adoption — No oral evidence tendered— 
Courts below deciding suit on ground of estoppel 
— Privy Council deciding on merits on docu- 
mentary evidence . Rieal Blngh v. Balwant 
Singh, 13 A. L.J. 694 = 37 A. 496-30 Ind. Cas. 
667. See Final Part, 1915, Col. 866. 

(26) S. 11 Suit for possession on partition — 
Decree for possession conditional on payment 
of a certain amount to defendant— Decree never 
executed and became barred— Second suit for 
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partition— Rea judioat a— Suit to enforce the de- 
cree— Maintainability, Gaman v. Imam Baksh, 
77 P.B. 1915 — 164 P.W.R. 1916-81 Ind. Cas. 
905. See Final Pact, 1915. Col. 868. 

(27) S. 11 —Two suits involving the same 
questions— Tried together on the same evidence 
and disposed of by the same Court— Judgment 
in one suit following the judgment in the other , 
though separate decrees drawn up — Appeal only 
against one judgment and decree— Effect - Res 
Judicata. Ramaiamt Chetty y. Kavuppan 
Ohetty, 29 M.L.J. 551-81 lnd. Cas, 216. See 
Final Part. 1915. Col. 368. 

(28; 8, 11— Res judioata — Judgment pro- 
nounced against the only persons interested— 
Person , whose title originated subsequently , if 
can question it— Adverse possession— Hindu 
temple— Miras office— Emolument attached — 
Enjoyment of emoluments , without office whether 
bars title to office— Presumptive representation , 
doctrine of. if can be strained to defeat legal 
right— Judgment when a nullity— Judgment and 
conveyance , difference between , as regards nu- 
llity, Snppa Bhattar v. Suppu Sokkaya 
Bhattar, 29 M.L.J. 668-18 M.L T. 402-2 L. 
W. 1005 — (1916) M.W.N. 829-30 Ind. Cas. 962 
See Final Part. 1915, Col 369. 

(29) 8. 11— Rea judioata— Applicability as 
against co-defendants. Faklrchand Lallubhal 
Y. Naglnchand Kalldas, 17 Bom. L.R. 1106- 
40 B. 210—33 lnd. Cas. 423. See Final Part, 

1915, Col. 369. 

(80) S. 11 — "Claiming under,” meaning of— 
Bon if bound by father’s aot. See CUSTOMS 
(Punjab— alienation), No. l, 16 P W.R. 

1916. 

(31) S. 11— Soveral suits decided at same time 
—Meaning of 1 former’ puit in S. 11. See 
Customs (Punjab— Alienation), No. 6, 48 
P.R. 1916. 

(81-a) Qs. 11, 13— Suit in foreign Court on 
cause of aotion tried and determined between 
the parties in a British Indian Court — Latter 
Court if may issue perpetual injunction to 
restrain proceedings in foreigu Court— Res 
judicata. Sse FOREIGN COURT, No. 2, 20 O. 
W.N. 1213. 

(31-6) 8s. 11, 47— 8uit on the basis of a decree , 
if maintainable— Decree for possession— 
Execution of decree barred by limitation. 

A, a Hindu widow, sued for possession of cer- 
tain immoveable property which belonged to her 
husband as a separated Hindu. The suit was 
deoreed and A bnoame entitled to immediate 
possession of the property. A. seven years later, 
applied, to be put into possession but her 
application for execution of the deoroe was 
zejeoted as barred by limitation. A then 
brought the present suit upon the dooree for 
possession of the property. The Munsif held 
that the plaintiff had been in possession of the 
property within twelve years next prior to the 
date of the suit, and deoreed the olaim. The 
lower appellate Court dismissed the suit bolding 
that it was not maintainable. 
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Held that the plaintiff having obtained a 
decree, and that deoree not being enforceable 
by execution, an aotion was maintainable on 
the deoree, neither S. 11 nor S. 47 of the Code 
of Civil Prooedure operating as a bar to euoh 
suit. Lakhrani Kuar y. Bhanvaj Singh, 14 

A. L J. 102-32 Ind. Gas. 634. 

Walsh, j. 

(32) 8. 11, Expl II —Suit instituted in 1905, 
i.e., before the Code of 1908 — Decision in pre- 
vious suit of 1902— Rea judicata — Retrospective 
operation of— Grant of Agraharam subject to 
certain payments— Failure of purposes for which 
payments were made— Right to enforce the pay- 
ments. Rajah Damara Kumara Thlmmayanlm 
Bahadur Yaru v. Swarnam Kamakeharama, 
29 M.L.J. 535-31 Ind. Cas. 214. See Final 
Part, igi5, Col, 371. 

(33) 8, 11, Expl. IV — Res judicata— What 
are matters which ought to have been made 
ground of attack in a previous suit— 
First suit for declaration by several plain- 
tiffs— Second suit for possession by one if 

• barred— Conflict of authority , as to whether 
a plaintiff in a suit for possession must put 
forward all his titles ornof, pointed out. 

The fact that in a previous suit plaintiff was 
one of several joint plaintiffs who were seeking 
merely a declaratory deoree of their allegei 
reversionary rights to a oertain land is no bar 
to a subsequent Buit for possession by suoh 
plaintiff based upon bis alleged exclusive title to 
the present possession of the land on the ground 
of his heirship to the last owner, Suoh sub- 
sequent suit is not barred either by 8. 11 or 
O. II. r. 2 of the Code of Civil Prooedure. In 
fact if the plaintiff had put forward the olaim 
urged in the subsequent suit in the previous 
suit, it would have been inoonsisteut with the 
claim Bet up by the plaintiffs in euch suit (a). 

The question as to whether in a suit to re- 
oover possession of property a plaintiff is bound 
to support the claim made by him by bringing 
forward every title whioh he has, or olaims to 
have in respeot of Ruch property, discussed (6). 
Muasaramat Alehan v, Mohammad Din, 
94 P.R. 1916. 

RATTIGAN. J. 

References :-(a) 6 P.R. 1886 ; 68 P.R. 1915, 
R. (6) 2 C. '52; 3 C. 23 ; 4 A. 21; 3 B. 137 ; 25 

B. 189; 31 M. 385 J 146 p!r. 1890 ; 8.B.H.C.R, 
69 ; Ml. 352 ; 4 M. 308 ; 7 M. 264 ; 26 M. 760 J 
27 M. 102 (104); 22 M. 323 ; 2 A. 582 ; 6 A. 858 ; 

1 A.L.J. 238, R. 

(34) 8 . 11, Expl IV— Res judioata— Rejitf 
against added defendants based on alterna- 
tive. cause of action not claimed in first suit 
—Second suit barred. 

The prinoiple underlying the rule of res 
judicata is the relief of parties from a multipli- 
cation of aotions. 

This was a suit for damages for* breach of 
oontraot in whioh the defendant-vendor denied 
the oontract, and on whioh denial the plaitatifl 
joined the brokers to* the transaction, ae 
oo* defendants but asked for no relief against 
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(hem. The oontraot was nob proved and the 
suit was dismissed. The plaintiff thereafter 
filed a fresh suit for damages against the 
brokers. 

Held that the suit was barred by res judicata 
under Expl. 4. 8. 11 of the Code of Civil Pro- 
cedure (Crouch, A. J.O., contra ) 

Per Crouch , A.J.C.— There is no rule in the 
Civ. Pro. Code which, in terms, just:fios the 
joinder of alternative and inconsistent causes 
of aotion against different defendants ; but, 
where a plaintiff has alternative rights of relief 
arising out of the same transaction against 
two persons, and some question, of fact is 
oommon to both causes of action he roay join 
both defendants, and the Court may, "without 
any amendment,” give judgment against either 
or both of the defendants according to their 
respective liabilities. This is the ri&le laid 
down in O. I, r. 3. Prima facie the rule is 
nothing more than a rule permitting the 
joinder of parties and the giving of judgment 
against the now defendant so far as concerns 
the oommon question of fact or law. 

Per Crouch t A.J C. — To hold that whe.o a 
person is joined under O. I, r. 4 the plaintiff 
not only can but must include all grounds 
of attack against him under penalty of being 
debarred from ever obtaining reliof to which he 
may prove entitled seems to me an extension of 
the law whioh is not authorised by the term of 
the Civ. Pro. Code or by practice or by any 
reported decision. Shamuraal y. Rljhumal, 
10 8.L R. 29 = 36 Ind. Cas. 92. 

Pratt, j.c. and Crouch, a.j.c. 

(36) S. 11, Expl. IV — Res judicata— Execu- 
tion proceedings— -Failure of judgment -debtor to 
raise objections. Kalyao Singh v Jagan Prasad, 
13 A.LJ, 828 = 37 A. 589 = 30 Ind. Cas. 623. 
Bee Final Part, 1915, Col. 371. 

(36) S. 11, Expl. IV. See PARTITION, No. 3 
20 O.W.N. 1177. 

(37) S. 11, Expl . V - Suits for partition— 
Decrees passed— Prior execution application 
dismissed on one ground— Implied adjudica- 
tion as to another ground , whether can be 
inferred— Certain items of property left 
undivided— Subsequent execution applica- 
tion for division of same— Rea judicata, if 
a bar . 

Two sujts (O.S. Ncf. 1 of 1889 aud O.S. No. 1 
of 1899) was filed for partition of immoveable 
properties and' the plaintiff in the former suit 
excouted his decree and obtained possession of 
a moiety of the family propertn a in 1903. Tbo 
deeree-holders in the other suit applied for 
execution of their decree in 1906, but their 
application was dismissed on the ground that 
they sought to re-open entirely the partition 
effected in 1963 and the said order was affirmed 
on appeal by the High Court. The present 
application was brought in 19 il v for a diviNion 
of oertain-itema of property alleged to have been 
left undivided in the execution proceedings in 
1903. 

Held that tbe real question before the High 
Court in tbe former application of 1906 was 
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whether the previous partition of 1908 was 
liable to be re-opened at all and not as to the 
particular items whioh had to be devided, and 
the faot that it was mentioned in the grounds 
of appeal to the High Court in the previous 
proceedings that certain items of property were 
not divided oould not have the effeot of implied 
adjudication so aB to debar the question of non- 
division from being raised in any subsequent 
execution application and that the present 
application was therefore not barred by res 
judicata. Podura Lakshrnl Narayant v. 
Ponnada Pallamraju, 4 L.W. 101 = (1916) 9 
M.W.N. 118. 

ABDUR RAHIM, O.O.J., 8ESHAGIRI AlYAR 

and Phillips, jj. 

Reference 24 M. 681, R . 

(38) S. 11, Expl. VI and O. I, r. 8 — Scope of 
S . 11, Expl . VI. 

The first plaintiff in this suit sued for himself 
and for the other AgraharamdarB to ejeot 
defendants 1 and 2 from the suit sites and for 
delivery of possession of the said sites jointly to 
the plaintiff and the other Agraharamdars (who 
were made defendants 3 to 13). 

Another Agraharamdar had previously 
brought a Buit against the present defendants I 
and 2 and the prayer of that plaint was*for estab- 
lishing the joint right of the plaintiff therein 
(along with the other Agraharamdars) in the 
suit sites and his exclusive right of way over 
the sites, and also for ejecting the defendants 
1 and 2 from the suit sites and for delivery of 
joint possession of the entire suit sites to the 
plaintiff along with the defendants other than 
1 and 2 and for an injunction as regards the 
right of way. 

Tbo present first plaintiff was the fourth 
defendant in the former suit. During the 
peodency of the present suit, another Agraha- 
ramdar was added as the second plaintiff on the 
reoord. 

Held that the substantial relief olaimed in 
the present suit was included among the reliefs 
prayed for in the prior suit, that relief being 
the delivery of possession of the sites to all the 
Agraharamdars, though the prior suit included 
one or two reliefs in which one of the Agraha- 
ramdars alone was interested, and under Expl. 
VI to 8. 11. Oiv. Pro, Code, the two present 
plaintiffs (including the second plaintiff), 
cannot be allowed to re-opeu the right of the 
Agraharamdars which was negatived in the 
former suit. 

The weight of authority in Madras is in 
favour of giving a liberal construction to the 
Expl- VI to B. 11 of the Code ; Expl. VI is not 
confined to oases in whioh permission to sue in 
a representative character is obtained under 
O. I, r, 8, Oiv. Pro. Code. Expl. VI makes 
no reference to O. 1, r. 8, of the Code (a). 

The addition of an individual claim to a right 
of way in the former suit oannot prevent the 
decision therein as to the right olaimed on 
behalf cf all the Agraharamdars, (whioh is also 
the right olaimed in the present suit) from 
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being res judicata in the pre'sent suit. Bxpl. 
"VI to B. 11, Civ. Pro. Code, iB not oooflned to 
the rights of a Joint Hindu family or Malabar 
Xarwad or to rights of joint Trusteeship, eto. 
Sudlmolla Rangamma y. Panohangam Kara- 
simhacharynlu, 81 M.L.J. 26- (1916) 2 M.W. 

N. 268-86 Ind. Gas. 116. 

Sad a siva Aiyar and Moors, jj. 
Beferemm :-(<*) 24 0. 886 ; 98 M. 28 (82) -7 
M.L.J. 281; 2 M. 828 ; 11M. 191 ; 14 M. 824- 
1 M.L J. 629; 28 M.467 (4641-14 M.L.J. 404; 
8 M. 490. R. 

(89) B. 11, 0. II, r. 2— Application for parti- 
tion of portion of property in Revenue Court— 
Suit for possession— Applicability of S. 11 and 

O. II. r. 2. Oiv. Pro. Code. Bee U.P. ACT III 
OF 1901 (U.P. Land Revenue), No. 14, 14 
A.L.J. 873. 

(40) 8. 11 and 0. XX, r. 12— Scope — Mesne 
profits or damages , suit lor— Title derived from 
a party, nature of— No issue raised or tried— 
No bar — Co-defendants. Borendra Narayan 
Ultra v. Dljendra Prosed Ultra, 29 Ind. Gas. 
464-23 O.L.J. 216. See Final Part, 1916, Ool. 
376. 

(41) 8 . 11, 0. XLI, r. 23 — Remand— Fresh 
preliminary point raised before trial Court . 

Where a suit is remanded for deoision on 
merits, a fresh preliminary point oannot be 
raised before the trial Court, subsequent to suoh 
remand (a). Chunni Lai v. Habib All, 36 Ind. 
Gas. 671. 

PlGGOTT and LINDSAY. JJ. 

Reference : — (a) 6 A. 269 (P.G.), R. 

(41-0) B. 13. Bee FOREIGN COURT. 


(41-b) See FOREIGN JUDGMENT. 

(42) 8. 13. -S. 14 of Act XIV of 1882)— 8uit 
on a foreign judgment brought in British 
India— Incompetency of British Courts to 
go into merits— Points worth considering . 

Held, that, when a suit is instituted in 
British India on the judgment of Court of a 
Native State (Punohh State in this oase) the 
British Court is preoluded from inquiry into 
the afrits of the oase exoept on the points 
Bpeoifled in paras, (a) to (/) of S. 13 of Aot V of 
1908, as oonoluding portion of B. 14 of Aot XlV 
of 1882 has been omitted (a). • 

In this oase none of the points raised oould 
be* governed by thes aid para (b). Malk Shah v. 
Tara Singh, 13 P.W.R. 1916-34 Ind. Gas. 266. 
Leslie Jones, j. 

References :— (a) 102 P.R. 1892; 21 A. 17- 
A.W.N. ( 18 'JJ) 183, rendered obsolete, (b) 4 P. 
R. 1918-160 P.W.R. 1912, R. 

(48) S. 13— Foreign judgment— Defendant's 
failure to answer interrogatories- Defence struck 
out— Judgment for plaintiff— Judgment whether 

S ven on the merits— Right to sue on the foreign 
dgment— Causes of action . Peruvl Vlsvana- 
tha Reddl y. D.T. Keymer, 27 M.L.J. 670-27 
Ind, Gas. 886—89 M. 96. SeelFinal Part, 1914, 
Ool. 298. 
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(44) s. 13. 8se Foreign Judgment, No. 1, 
9 Bur. L.T. 106. 

(46) S. 18. See No. 31-a, supra. 

(46) 8s. 18, 44. 0. XXI, r. 1— Foreign judg- 
ment— Decree of Cochin Court— Transfer to* 
British Indian Court for execution— Executing 
Court whether can question jurisdiction of 
foreign Court— Submission to jurisdiction when 
voluntary . B. Yeeraraghava Aiyar y. J.D. 
Mnga Belt, 27 M.L.J. 636-16 M.L.T. 479- 
(1916) M.W.N. 162-26 Ind. OaB. 287-89 M. 
24. See Final Part, 1914, Col. 299. 

(46-a) B. 16. See JURISDICTION. 

(47) S. 16— Suit— Institution in Court of 
higher grade— Irregularity— Estoppel— Defend- 
ant w&en preoluded from raising objeotion. 
Bee JURISDICTION (GENERAL). No. 2, 9 S.L. 
R 164. 

(48) Bs. 16, 16, 17. 18. 19, 20, 21— Meaning 
of 1 place of Bning '—Objection to plaoo of 
suing, what amounts to. Bee MORTGAGE 
(General), No. 9, 19 M.L.T. 360. 

(48-a) B. 16. See JURISDICTION. 

(49) B. 16. See No. 48, supra . 

(50) Bs. 16, 17— Properties in different juris- 
diction — Successive suits for partition in 
different Courts whether barred. See LETTERS 
Patent (Madras), No. 4, 3 L.W. 107. 

(51) Ss. 16 and 107— Appellate Court— Power 
to expunge remarks. 

The power of the High Court to expunge 
remarks appearing in the judgment of a lower 
Court will only be exercised in extraordinary 
circumstances, such as where the observations 
are pointedly seditious, blasphemous, or irrele- 
vantly scandalous or indeoent. 

Queers Whether an appellate Court other 
than a High Court has power to expunge suoh 
remarks ? Ramabadra Naldu ?. Bobramania 
Iyer, 3 L.W. 283-38 Ind. Gas. 608. 

SADAS1VA AIYAR and MOORE, JJ. 

(62) 8 . 16 (d) — Suit for maintenance — Prayer 
that maintenance be made a charge on pro- 
perty within jurisdiction— Court— Jurisdic- 
tion. • # 

The plaintiff sued her daughter-in-law in the 
Poona Court for a declaration that she was 
entitled to a maintenance allowance of a oertain 
amount for her life, and prayed that the amount 
olaimed should be made a oharge on the defend- 
ants’ land in the Inam village in the Bhim- 
thadi Taluka of the Poona District. The 
defendant lived in a Native State. The lower 
Court held that it had no jurisdiction to try 
the suit : 

Held, that the Poona Court had jurisdiction 
to try the suit under B. 16, ol (d) o! the Civ, 
Pro. Code, 1908, for the question to be dooyled 
was, whether or not the .plaintiff was entitled 
to a right to, or interest in immoveable pro* 
perty in the Bhimthadi Taluka by way ot 


21 



898 THE CURRENT INDEX, 1916. 894 


Olv. Pro. Code (1908)— (Continued), 

oharge as security for the main ten anoe allow- 
ance whioh might be decreed. Bltabal Raghu- 
nath Yaldya v.Laxralbal Yyankateih Yaldya, 

18 Bom.L.R. 67-40 B. 837-32 Ind. Caa. 986. 
Scott, c.j., and Beaman, j. 

(63) S. 17. See Noa. 46, 60, supra. 

(64) B. 18. See No. 48, supra. 

(65) S. 19. See No. 48, supra. 

(66 -a) S. 20. See JURISDICTION. 

(86) S, 20 —Place of residence — Defendant 
living and cat ry mg on business at one place 
— Mere possession of ancestial abode and 
lands elsewhere — Effect— Second appeal — 
Findings of fact by lower appellate Court 
— Duty of Chief Court . 

Where, though the defendants had an ances- 
tral abode and some ancestral property at N, 
yet it was found that they had been for over 
forty years, up to the time when the suit was 
instituted, living and carrying on business at F, 
and where the circumstances of the oase 
established that they had no intention 1 of 
returning to N. 

Held, that, for purposes of S. 20, Civ. Pro. 
Code, 1903, the defendants at the time of the 
commencement of the suit, actually and 
voluntarily resided and carried on business at 
P(a). 

In bearing a seoond appeal, the first thing the 
Chief Court has to do is to see what are the 
findings of fact of the lower appellate Court, 
and if these findings of faot are not perverse ; 
i. 0 . i are based upon a consideration of all the 
evidenoe, to accept these findings and then to 
apply the law to them. Gurandltta Mai Devi- 
dltta Mai v Ram Dai, 112 P.R, 1916. 
JOHNSTONE, O J. 

References : — (a) 2 Bom. L.R. 605, Ref . to. ; 
1 A. 61 ; 3 A. 91 ; 14 B. 511 (562) and 18 B. 290 
(293), distinguished, 

(57) 8. 20 — Suit on dishonoured hundi — 
Hundi drawn at one place and accepted at 
another — Acceptor and drawer made parties 
to suftf — Institution of suit at place of drawer 
—Effect of arrangement between drawer 
and acceptor as against holder, 

A hundi was drawn at Lucknow upon a 
person at Bombay. It was presented for 
aooeptanca at Bombay and was duly aooepted 
there. After the bill became due, itf was 
presented for payment at Bombay, but was 
dishonoured. The acoeptor refused payment 
on the ground that he had no funds of the 
drawer in his possession. The holder of the 
hundi thereupon brought the present suit at 
Lucknow against both the aoceptor and the 
drawer. The main defence of the aoceptor was 
that in pursu&noe of an understanding between 
himself and the drawer he was not to be liable 
on the aooeptanoe unless the drawer kept him 
supplied "With funds, which arrangement he 
alleged wai well known to the plaintiff. In 
the ‘lower Court the question of the knowledge 
of the plaintiff about tho alleged arrange- 
ment waa (bund against the acceptor. The 
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latter further ooiltended that the suit was not 
oogni sable in Lucknow and that it waa exolmt* 
vely triable in Bombay, where the bill was 
aooepted and where it was also dishonoured. 
Held, that the aooeptcr after his acceptance 
beoame the prinoipal debtor of the plaintiff in 
oonneotion with this transaction. The suit 
was brought not only against the acceptor but 
against the drawer also, who stood in the rela- 
tion of a Burety. The plaintiff was entitled to 
sue both these parties in the same suit and 
under B. 20, Oiv. Pro. Code, 1908, he wag 
entitled to institute the suit against both these 
defendants at Luoknow, the place where 
a part . of the oause of aotion, vie., the 
drawing of the hundi , took place (a). Held also 
that, whatever arrangements there might have 
been between the drawer and the aooeptor, they 
did not m any way affeot the position of the 
plaintiff, in the absence of knowledge thereof 
on the part of the plaintiff, whioh the evidenoe 
in the case negatived. Jlwan Lai Deoiay y. 
Oudh Commercial Bank, Ld., Lucknow, 84 
Ind. Cas. 191-3 OL.J. 132. 

LINDSAY, J.O. 

Reference (a) 57 P.R. 1900, R. 

(68) B. 20. See No. 48, supra . 

(59) Ss, 20, 21 — Jurisdiction — Suit for 
damages for breach of betrothal tried by 
wrong Court— How dealt with by appellate 
Court . 

The cause of aotion for a suit for damages for 
breach of a betrothal contract arises in part at 
the place where the oon tract was made ; and 
consequently the Court of that place has juris- 
diction to entertain such a suit (a). 

Even if such Court has no jurisdiction to 
entertain the suit, tho judgment of such Court 
ought not to be set aside by an appellate Court, 
unless such appellate Court was satisfied that 
there had been a failure of justice by reason of 
the suit being instituted in tho wrong Court. 
Bhag Singh y. Labh Singh, 93 P.R. 1916. 
RATT1GAN, J. 

References (a) 67 P.R. 1874; 147 P.R. 
1882, D, 

(60) Ss. 20, cZ ( b ) and 105, scope of— Settle- 
ment of account between plaint if and 
defendant's firm at Rangoon— Suit im- 
peaching settlement in Paramakudi — One 
partner of defendant's firm residing 4ft 
Paramakudi — Others residing in Rangoon 
— Leave under 8, 20, Civ. Pto. O ode, 
if and when can be qranted — Appeal 
from order returning plaint— Leave to sue, 
if can be given in sucH appeal— Appli- 
cability of 8. 105, Civ, Pro . Code , to orders 
and interlocutory orders — Proper Court, 
considerations to determine — Powers of 
High Court in revision under 8. 115, Civ * 
Pro, Code . 

The plaintiff had borrowed from thd defend- 
ant’s firm a certain sum of money whioh he 
subsequently repaid and the aooounti between 
the parties were then settled in Rangoon. 
The plaintiff afterwards brought this suit in 
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Paramakudi Court impeaching the said settle- 
ment of aooount and claiming a sum of money 
aa still due. The 1st defendant, one of the 
partners of the firm was a resident of Parama- 
kudi but the other two partners were living in 
Rangoon. The plaintiff therefore applied for 
leave under S. SO, ol. (6) of the Code of Civil 
Procedure to institute the suit against all the 
partners. The Distriot MunsifE passed an 
order refusing the leave prayed for and 
also another order returning the plaint for 
presentation to the proper Court. The plain- 
tiff preferred an appeal againBt the latter order 
to the Distriot Judge who granted the neoes- 
eary leave and direoted the Buit to be heard by 
the Munsif. On revision to the High Court. 

Held that the case was covered by the pro- 
visions of S. 20, ol. (6) of the Civ. Pro. Code, 
as the defendants were impleaded as separate 
individuals and separate parties, and one of 
them was living within the jurisdiction of the 
Court in which the suit was Bought to be insti- 
tuted and the others were living outside suoh 
jurisdiction. 

Held also that the principle of S. 105, Civ. 
Pro. Code, applied not only to decrees and 
interlocutory orders but also to orders and 
interlocutory orders whioh led up to the final 
order and that it was therefore competent to 
the District Judge to consider the order refusing 
leave preliminary to the reversal of the order 
returning the plaint (a). 

Held further that the proper forum 4a the 
oiroumstanoes of the oaso was the Court in 
Rangoon where the settlement was oome to, 
where the dealings took plaoe and where all the 
witnesses and most of the parties were living, 

The High Court oannot interfere in revision 
under 8. 1)5, Civ. Pro. Code, with the order of 
the Distriot Judge as there is no question of 
any exeroise of jurisdiction not vested in him 
by law. Alagappa Chetty *. Annamalai 
Chetty, 4 L.W. 411-35 Ind. Cas. 74. 
8ESHAGIRI AIYAR, J 

References (1865) 3 Moore P.O. (N.S.) 
1 at p. 12 ; (1842) 4 Moore P.C. 1, R. 

(61) 8 . 20, cl. (c)— u Cause of action ” — 
Meaning— Promissory note— Execution in 
one place and assignment in another— Suit 
by assignee in Court toithin whose jurisdic- 
tion assignment is made —Maintainability. 

The assignment of a promissory note by the 
payee to the plaintiff is a part of the cause of 
aotion within the meaning of S. 20, ol. (c), 
Civ. Pro. Code, so as to give jurisdiction to 
the Court within whose looal limits it took 
plaoe (a). 

11 Cause of aotion ” includes every faot neces- 
sary to be proved, if traversed, in order to enable 
plaintiff to sustain hia aotion and whioh, if not 
proved^ will give the defendant an immediate 
right to judgment. 

11 Cause of aotion ” means 11 the grounds set 
forth in the plaint as caflBe of aotion or in other 
words the media, upon whioh the plaintiff asks 
the Court to arrive at a oonolueion in his 
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favour ” (b). Maoepalll Mangamma y. Mane* 
palll Bathlraju, 81 M.LJ. 816-5 L.W. 246.. 
Oldfield and Kbishnan, jj. 

Referents i— (o) (1888) 22 Q.B.D. 128 ; 21 M. 
91; 8 M.L.J. 28; 21 M. 153-6 M.L.J, 92; 

21 B. 126 ; 16 A. 165 ; 18 A. 408 ; 86 A. 664 ; 

22 C. 461. R. (b) (1878) L.R. 8 C P. 107 ; 0897) 
1 Q.B. 702 1707) ; 21 M. 158 ; 16 A. 166 (F.B.) ; 
21 M. 91 ; 18 A.. 181; 18 A. 482 ;.81 O. 274; 
21 B. 126 f 86 A. 564 ; 22 O. 451 ; (1888) 22 
Q.B.D. 128 ; 22 O. 833 ; 16 0. 98, 102, R. 

(62) S. 20 (c) — Promissory note— Execution 
at one place and delivery at another place- 
institution of suit in the Court at the latter 
place— Jurisdiction— Maintainability. 

Where a promissory note was executed at 
Fatebgarh and was delivered by post to the 
payee at Delhi where the payee was residing! 
andfit was accepted in settlement of the payee’s 
olaim against the executant of the note. 

Held , that, although the plaoe of performance 
was not expressly prescribed by the instrument! 
the exeoutant by delivering the note at Delhi 
jmpliedly promised to pay the money at that 
plAoe (a), and that tho Court at Delhi had. 
under B. 20, cl. (c) of the Code of Civil Proce- 
dure, jurisdiction to try the suit. Mahaknmad 
Ishaq Khan y. Mahammad Islam- Ullah 
Khan, 2 P.R. 1916 = 10 P.W.R, 1916-81 Ind. 
Cas. 698. 

SHAD1 LAL and LESLIE JONES, JJ. 

References (a) 1 B.L-R. 36, D.; 1 M.H.C. 
B. 202, R. 

(63) 8. 21. Bee Nos. 4, 48, 69, supra. 

(64) Ss. 22 and 23— Selection of forum by 
plaintiff -Objection on ground of expense or 
convenience . 

The plaintiff has a right to bring a suit in 
any Court whioh the law allows, and a strong 
case based either on some ground of expense 
or convenience must be made out in order to 
overrule the right of the plaintiff to seleot the 
forum of a suit. Syed Husain y. Moisammat 
Sajjadl Begam, 34 Ind. Cas. 686-3 O.L.J. 
200. 

LINDSAY, J.O. 

(65) 8s. 22, 23, 151—“ After notice tothe other 

parties”, interpretation of— Application of 
transfer , when to be made— Inherent power 
of Court . • 

field that : — 

(1) The words used in B. 23 of the Civ. Pro, 
Code, 1908, are mandatory. The words “after 
notice to the other parties,” indioate that the 
notice must be given prior to the making«of an 
application for transfer of a case and that a 
notice of tbe application issued by the Court to 
whioh the application is made is not what is 
intended. 

(2) In a oase where issues are settled, the 

application must be made at or before suoh 
settlement is made, and a delay in*mnkingsuoh 
an application would render the application 
inoompetent (a). * 

S. 151 of tbe Code* of Civil Procedure does 
not empoweA the Court to wholly ignore the 
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provisions of B. 22 (b). Gulab Ghaod v. Bber 
Singh, 150 P.W.R. 1916 - 11 P.R. 1017-16 
P.L R. 1917-85 Ind. Gas. 616. 

BROADWAY, j. 

References (a) 66 P.W.R. 1914-25 Ind. 
Om. 723, D. ( b ) 25 Ind. Oas. 267-20 O.L.J. 
488-19 O.W.N. 885; 84 B. 467 at p. 483- 
4 Ind. Oaa. 108-11 Bom. L.R. 1014, P. ; 20 
Ind. Caa. 758 ; 28 Ind. Oaa. 804-19 O.W.N. 
1021; 27 Ind. Caa 455-27 M.L.J. 645, D. 

(66) S. 23. See Noa. 64, 65, supra . 

(67) S. 24— Right to begin— Notice to show 
cause— Transfer of suit— Balance o/ con- 
venience, test— 8uit instituted at Aligarh , 
bulk of the property being there— Witnesses 
living in Bareilly . 

An applioation foe tranafer of a oaae waa made 
in tbe High Court whioh ordered a notice to 
iaaue to the opposite party to show cause why 
the oaae should not be transferred. Tbe opposite 
party appeared on the day fixed for hearing. 
Held, that the applicant had a right to begin. 

In order to entitle an applicant to get a Buii> 
Instituted in the Court within whose jurisdic- 
tion the balk of the property lies, transferred 
to a Court within whose jurisdiction the witness- 
es live, the test is that he must make out a 
strong oase of the balance of oonvenienoe. 

The practice in England is identical. Sabba 
Bib! v. Maqbul Husain, 14 A.L.J. 242-32 Ind. 
Oaa. 613. 

WALSH, J. 

(67-fl) S. 24— Transfer of suit - Transfer from 
regular file of Munsifi to Small Cause file 
of Subordinate Judge— Jurisdiction of 
District Judge . 

Where a Distriot Court acting under S. 24, 
Civ. Pro. Code, transferred a suit pending in the 
District Munsifi on the original file to the Small 
Causa file of a Subordinate Judge such transfer 
o an not be questioned by a party to the suit on 
the ground that tbe right of appeal whioh he 
had from an adverse deoision by the Distriot 
Munsifi could not be exeroisad by him from a 
deoision of a Subordinate Judge on the Small 
Cause side. An order of transfer under S. 24, 
Civ. Pro. Code, is a course whioh a District 
Judge has a right to take and the party insti- 
tuting a regular suit ih a Distriot Munsif’s 
Court is always liable to the oontingenoy of 
action being taken under the said seotion. Uma 
Oharan 8en Gupta v. Ohlnta Roy, 36 Ind. 
Oas. 881. 

Fletcher and Richardson, jj. 

(68) S. 24— Small Cause Court— Suit filed— 
Transfer to MunBii’s Court— Appeal— Revision. 
Bee Small Cause Suit, No. 1, 14 A.L.J. 705. 

(69) B. 24. See TRANSFER OF SUIT, 
No. 1, 98 O.L.J. 295. 

(70) 8$. at 37, 38, 79, 46, 160 and O. XXI, 
r. a 10 —Temporary Court without assign - 
ment of definite local jurisdiction— Execu- 
tion of chores of such Court— Attachment 
of wnmoty dJjle property in places not assigned 
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to Us local jurisdiction— Validity— Deem 
holder * a remedy— Jurisdiction of such Court 
within the compound of Us own Court house . 

A temporary Subordinate Judge’s Court waa 
established at Masuhpatam, but no looal limits 
were fixed for its jurisdiction, the Distriot 
Judge of Eistna having been empowered to fix 
suoh looal jurisdiction as he thought fit to do 
under S. 10, Madras Civil Courts Aot (III of 
1878). A suit for partition and possession 
with ‘mesne profits was transferred by the 
Distriot Court to the Temporary Sub-Court at 
a time when the Distriot Court had not fixed 
any looal limits for the temporary Court’s 
jurisdiction. The Sub-Judge decreed the suit 
inoluding the relief of mesne profits. 

The decree-holder applied for attachment of 
certain immoveable properties of tbe defendant 
for recovering the mesne profits. The places 
where the immoveable properties were situated 
were not even then assigned to the looal limits 
of the 8ub. Judge’s jurisdiction. 

Held, the Sub- Judge had no jurisdiction to 
entertain the applioation, but under S. 89 (61, 
Civ. Pro. Code, he had power, on the applioa- 
tion of the deoree-holder. to send the decree 
for execution to the Court whioh has territorial 
jurisdiction over the plaoe where the properties 
sought to be attached are situated (a). 

The praotioe in oases whero temporary Courts 
are established without the assignment of any 
definite looal junsdiotion has been that execu- 
tion against immoveable properties in respect 
of the deorees passed by suoh Courts is efieoted 
in the Courts to whioh has been assigned looal 
jurisdiction over the situs of each property, the 
deorees being transferred to those Courts for the 
said purpose. Suoh transfer may become un- 
necessary when the temporary Courts cease to 
exist and their business is again taken up by 
the permanent Courts. (See S. 37, ol. 6.) No 
doubt every Court has looal jurisdiction within 
the area of its house and the compounds attached 
to it and oan arrest persons found within those 
limits in execution of its own decrees. (See 
also O. XXI, r. 11 (1).) But a temporary 
Court without assigned looal limits outside its 
Court-house has no further power in execution 
even of its own deorees. 

Territorial jurisdiction is a condition prece- 
dent to the exeoution of a dooree (b). 

S. 150, Civ. Pro. Code, merely provides for 
the whole business of one Court being trans- 
ferred to another Court, as for instanoe, where, 
owing to a change of venue being made by a 
looal Government, it loses jurisdiction over a 
certain area, while S. 24. Civ. Pro. Code, 
contemplates the transfer of a partioular oase 
or oases pending at a partioular time by a 
special order of a superior Court. Gamartl 
Yenkatachellam v. Gamartl Sltbayamma, 31 
M.L.J. 22. 

Sadabiva AITAR and MOORE, JJ. 

References :-(a) 37 M. 462 (478) -26 M.L.J. 
189, P . {b) 17 0. 699, R. 

(71) Ss. 24, 141. See LfiSGAL PRACTI- 
TIONERS AOT (1879), No. 10, 1 Pat. L.J. 576* 
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(79) St. 94, 160 — Cam trantftrred to temporary 
Court having no definite local jurisdiction 
decreed bp that 0 curt— Attachment of pro- 
perty not within its jurisdiction- Decree- 
holder's remedy . 

A suit for partition of immoveable properties 
for reoovery of a half share therein and for 
mesne profits on the file of the District Court 
was transferred for disposal to a temporary 
Court established in that plaoe without any 
definite looal jurisdiction. The suit was deoVeed. 
The plaintiff put in an execution petition for 
the attachment of certain immoveable property 
of the defendants for reoovery of the mesne 
profits so decreed. But the places where the 
immoveable property sought to be attached 
were situated had not been even then assigned 
to the looal limits of the temporary Court’s 
Jurisdiction. Held that the said temporary 
Court had no jurisdiction to exeoute the decree 
and that the proper oourse for the decree- holder 
was to have applied under S. 89 of the Code to 
have the decree transferred for execution to the 
Court having jurisdiction over the properties 
sought to be attached (a). 

Sadasiva Aiyar, 8. 160 relates to the 
business generally of a Court arising over the 
whole area or in defined particular area within 
its jurisdiction being transferred to another Court 
owing to the ohange of venue effeoted by legally 
oompetent notification of the Looal Govern- 
ments, while B. 24 contemplates the transfer of 
case or oases pending at a particular time by a 
special order of a superior Court. 

Moore, J, — Territorial jurisdiction is a condi- 
tion precedent to the execution of a deoree (6). 
Yenkataohallam v. Sithayammn, 36 Ind. Oas. 
996. 

BAD ASIYA AIYAR and MOORE, JJ. 

References :—(a) 87 M. 462, F . (6) 17 0. 699, F . 

(78) B. 24 (4)— Suit instituted in Court of 
Bub-Judge invested with Bmall Cause Court 
powers— Transfer to Munsif’s Court — Powers 
of Munsif. Bee ACT IX OF 1887 (PROVL. 8.0. 
COURTS), No. 1, 14 A.L.J. 649. 

(78-a) B. 86. Bee COSTS. 

(74) 8. 86 — Interest on costs— Judgment not 
allowing— Decree if can include . 

A Court inserting interest on oosts for the first 
time in the deoree is within its jurisdiction. The 
power to award interest on coBtB is discretionary 
and may be exeroised when framing the deoree. 

Where the pleader of a party signed a decree 
before it was signed by the Court and no objec- 
tion was taken as to the inclusion of oosts in 
appeal, it is batdly open to the party subsequent- 
ly tc^bieot to suoh inclusion, Klahovl Lai v. 
Badri Das, 86 Ind. Gas. 918. 

Raviq and PlQOOTT, JJ. 

(76) 8. 86— 11 Costs would abide the result ", 
meaning of— Discretion. Godavarthl Perla v. 
Godavavtby Lakshml Devamma, 94 Ind. Oas. 
86-89 M. 476 (Foot note). Bee Final Part, 
1914, Ool. 806. 

(76) B. 87.* Bee No. 70, supra, 
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(77) 8s, 87, 88— Decree for delivery of pro* 
petty, mesne profits and costs— Transfer of 
jurisdiction— Execution application to what 
Court to be made— Application not presented 
to “ proper Court"— Whether a step-in-aid of 
execution and saves limitation— Art, 182 (6), 
Limitation Act (1908). 

In this case a deoree was passed by the 
Distriot Munsifl’s Oourt, Rajahmundry, in 
1903, for delivery of property and for mesne 
profits and costs. In 1906 the jurisdiction over 
the village where the property was situated waB 
transferred to the Tanuku Munsifi’s Oourt. 

The deoree so far as the delivery of the pro- 
perty was oonoerned was executed in 1908 in 
the Tanuku Munsifi’s Oourt. Another exeoution 
application presented to the Tanuku Oourt in 
1909 waB dismissed on 4-1-1910. On 4-6-1912 the 
jurisdiction was again transferred from Tanuku 
to the Kovvur Munsifi’s Court. On 20-9-1912 
the original decree-holder merely applied to the 
Rajahmundry Oourt for transmitting the 
unsatisfied portion of the deoree to the Kovvur 
Qourt, On 1-8-1913, hisheirs bIbo applied to the 
Rajahmundry Oourt for transmission of the 
deoree to Kovvur and for reoognising them as 
legal representatives of the deoeased decree- 
holder. On the dates of the presentation of 
these two applications, the (defendants) judg- 
ment-debtors did not reside within the jurisdic- 
tion of the Rajahmundry Court. The present 
exeoution petition was presented to the Kovvur 
Oourt on 13-1 1 1913. Reid that the Rajah- 
mundry Oourt having oeased to have jurisdic- 
tion, the two preceding applications ought to 
have been made to the Kovvur Oourt, and not 
having been made to the “ proper Oourt ” can- 
not save limitation. 

Where the Court whioh passed the deoree has 
oeased to have jurisdiction to exeoute it, the 
only Oourt whioh can exeoute the deoree is the 
Oourt whioh at the time of making the appli- 
cation for exeoution would have jurisdiction to 
try the suit in whioh the deoree sought to be 
exeouted was passed (a). 

A petition, although it is a step-in-aid of 
exeoution, will not save limitation nnleBB it is 
presented to the proper Court (6). Penugonda 
Rattam y. Korasika Thatha, 81 M.L.J. 90- 
20 M.L.T. 327-36 Ind. Oas. 237. 

Sadasiva Aiyar and Moore* JJ. 
References :-(a) 87 M. 462-26 M.L J. 189 ; 
(1914) M.W.N. 896, R. (6) 37 M. 281, R, 

(78) B. 38. Bee Nos. 70 and 77, supra . 

(79) B. 39. Bee No. 70, supra, 

(79 -a) B. 42. Bee Execution of Degree. 

(80) 8. 42. Bee EXEOUTION OF DEGREE, 
No. 4, 14 A.L.J. 416. 

(81) Ss. 49, 47, 104, cl. (A), 146 -Appeal- 
Small Cause Court — Decree, eapcutkm of— 
Surety— Order directing the arrest of a surety if 
appealable . Adbar Chandra Oope x. .Polio 
Bahary Baha, 20 O.L,J. 199-27 Ind. Gas. 10 
-19 O.W.N. 1086 - 30 Ind. Oae. 684. Bea 
Final Part, 1914, Ool. 808. 
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(89) S. 44. Bee No. 46, supra, 

(83) 8. 44, 0 XXI. r. 7— Civ. Pro. C ode, 
(1889), 8. 229-B— Decree — Execution — 
Decree passed ex parte by foreign Court- 
Executing Court can go into the question 
whether the foreign Court had jurisdiction 
— Decree passed by foreign Court in absen- 
tem in a personal action is a nullity. 

A British Court executing a foreign deoree 
has power to enquire whether the foreign Court 
had jurisdiction to pass the decree. 

A deoree pronounced in absentem, in a per- 
sonal aotion by a Court of a foreign state, the 
absent party not having submitted himself to 
its authority, is a nullity. Jivappa Tamappa 
BIJapur y. Jeerjl Murgeappa, 18 Bom. L.R. 
486-40 B. 661-36 Ind. Oas. 363. 

BATCHELOR and Shah, JJ. 

(84) 8 . 46— Attachment by precept— Objection 
to execution based on want of transfer , if 
can be taken during the hearing of an 
appeal — Simultaneous execution against 
property , if permissible— Extension of time , 
petition /or , presented before expiry of twb 
months —Order passed after expiry of the 
said period— Attachment, if ceases to be 
effective. 

An objection to the jurisdiction of an execut- 
ing Court to order the sale of certain immove- 
able property attaohed by it under the precept 
of another Court based on the want of transfer 
of the decree to that Court for execution, will 
not be allowed to be taken up for the first time 
during the hearing of an appeal against the 
order for sale. 

There is nothing in law to prevent a deoree 
being simultaneously executed in more places 
than one against the property of the judgment- 
debtor (a). 

Under S. 46, Civ. Pro. Code, an attachment 
under precept is not invalidated by the fact 
that the order extending the statutory period 
of two months during which the attachment 
will remain in force is passed after the expiry of 
the said period, provided that tho application 
for extension of time is put in before the oxpiry 
of the said two months. In suoh a case the 
order relates baok to the date of the petition 
and has retrospective effect (&). Sivakolundu 
PllJal y. Ganapathl Ayyar, 3 L.W. 336-34 
Ind. Oas. 802. 

SADABIVA AlYAR and MOORE, JJ. 

References :—(a) 14 M.I.A. 629, Considered ; 
1 O.L.J. 316, R- (b) 13 W.R. 3, F. 

(85) S. 46. Bee No. 70, supra. 

(86 -a) S. 47. See EXECUTION OF DECREE,* 

(86) 8 . 47— Purchaser of property not direct - 
ly mentioned in and affected by decree , 
whether a legal representative of judgment- 
debtor — Claim petition— Appeal— 8econd 
appeal . • 

A person who purchases property whioh is 
not difintlj mentioned in and affeoted by a 
deoree is not a legal representative of the judg- 
ment-debtor and a claim petition filed by suoh 
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a purchaser oannot be treated as a petition 
under B. 47, Civ. Pro. Oode. Araaayee Animal 
y. Sokkallnga Mudall, 3 L.W. 289 -(1916) 
M.W.N. 267-39 Ind. Cas. 84. 

Badasiva Aiyar and MOORE, JJ. 

References i— 29 O. 813 ; 24 O. 62, D. 

(87) 8. 47 —Money decrees against the same 
judgment debtor in two suits by two sepa- 
rate creditors— Execution sale in one suit 
and attachment of immoveable properties 
in the second— Auction-purchaser in the 
first suit claiming properties attached in 
second suit— Purchaser, whether legal repre- 
sentative of the judgment- debtor — Appeal- 
Second appeal. 

Two persons A and B obtained separate 
money- decrees against 0. In eftoution of A's 
deoree certain immoveable properties belonging 
to C were brought to sale and purchased by D. 
B then executed his decree and had the property 
purchased by B attaohed. D thereupon filed a 
olaim petition objeoting to the said attachment 
and being unsuccessful before the District 
Munsif, appealed to the District Judge. This 
appeal being dismissed, he preferred a Civil 
Miscellaneous Beoond Appeal to the High Court. 

Held that both the appeal to tho District 
Court and the Beoond Appeal to the High Court 
were incompetent, inasmuch aS D was not the 
representative of 0 in the suit of B. Thangavelu 
Mudaliar v. Mahomed Ibrahim Sahib, 3L.W. 
377-34 Ind. Cas. 769. 

Badasiva aiyar and Moore, jj. 

Reference 34 M. 417, R. 

(88) 8 . 47-Civ. Pro. Code (1882), 8. 244— 
Objections to decree raised and decided 
against in execution— Separate suit, if 
barred . 

Courts ought not to place a narrow construc- 
tion on the language of 8. 244 of the Code of 
Civil Prooedure, 1882 (corresponding to 8. 47 of 
the new Code), as it is of the utmost importance 
that all objections to exeoution sales should be 
disposed of as cheaply and as speedily as 
possible (a). 

One Ram Nawaz Singh obtained a deoree for 
sale under 8. 88 of the Transfer of Property Aot 
against one Fakir Chand, on 29th March 1888. 
On 4th January 1902 an order absolute for sale 
was made and this was confirmed on appeal by 
the High Court on 18th December 1903. The 
deoree-holder having died in the meanwhile, his 
representatives applied for execution of the 
deoree. On 18th May 1904, the present plaint- 
iff, the representative of the judgment-debtor 
who was then dead, preferred oertain objections 
to the exeoution of the deoree. Some of those 
were allowed and the othera were disallowed as 
not having been proved. On 23rd January 1907 
the present suit was instituted in respeot of the 
very objeotions whioh had been disallowed in 
the exeoution proceedings of 1904, impleading 
therein two new parties A and G. In-the trial 
Court the plaintiff partly snooeeded bat on 
appeal the High Court dismissed the sait. On 
appeal to the Privy Ooonoil. 
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Held , that the questions raised could have 
been and were raised in the execution proceed- 
ings of 1904 and whether raised or not the pre- 
sent suit was barred by 8. 944 of the Oode of 
Oivil Prooedure, 1889, that the addition of new 
parties was to get over the bar of S. 944, Oiv. 
Pro. Code, and that the dismissal of the suit 
by the High Court was proper. Amir Ghand 
y. Bakahl Harihar Perahad Slngb, SO M.L.J. 
938-8 L.W. 957-89 Ind. Oas. 854 (P.G.). 
Viscount Haldane, Lords parmqor 
and Wrenbury, Sir John Edge and 
Mr. ameer ali. 

References x— {a) 19 I.A. 166-19 0. 683, 
Appr, 

(89) 3 . 47 — Defendants inter Applica- 
bility* 

Where a deoree has been satisfied, the claim 
of judgment-debtors infer se to the possession 
of the properties temporarily taken possession 
of by the Court oannot be determined under 
the provisions of 8. 47, Oiv. Pro. Code, but 
only by a separate suit. There is no deoree 
' under the purview of the section to be tAken 
oognizaooe of. K. Anavarda Khan Panl Sahib 
v. Mlsfri Khan Panl Sahib, (1916) M.W.N. 
468-31 M.L.J, 44 = 35 Ind. Cas. 179. 
SADASivA Iyer and Moore, jj. 

(90) 8 . 47 — Attachment of property in execu- 
tion— Dispute between judgment-debtor and 
decree-holder regarding amount of property 
attached— Allegations of collusion between 
Amin and decree-holder— Duty of executing 
Court to enquire . 

Where a judgment-debtor presented to the 
exeoutmg Court an application in whioh he 
alleged that the peon of the Court armed with 
a warrant of attachment went to the thresh- 
ing floor and attaohed approximately 9,800 
maunds of grain valued at Es 9,500 or more, 
and that the dooree-holders in collusion with 
the Court-peon made away with the bulk of 
the property whioh had been attaohed, and 
that the poon put up for sale only 74 maunds 
and prayed for an enquiry into those allegations, 
and where the said Court deolined to make an 
inquiry into the allegations and referred the 
judgment-debtors to a regular suit. 

Held, that the matter waB one whioh should 
be enquired into under 8. 47 of the Oode of Civil 
Prooedure. Gajadhur Prasad Singh y. Babu 
Arjan Dai, 1 Pat. L.J. 558-36 Ind..Oas. 980, 
OHAMIER, O. J. and BHARFUDDIN, J. 

(90-a) 8, 47 —Question raised not between 
parties to suit— Bar of suit. 

Where the question in a oase is not between 
'parties to the suit but between the judgment- 
debtor therein and his partner in the holding, 
the provision of 8. 47 of the Code oannot 
operate as a bar to the maintainability of the 
init. Ram Khelawan Panda v. Asgar All, 
86 Ind. Cas. 681. 

Bob and PRASAD, JJ. 

(91) 3. 47— 8uit, dismissal of, on the ground 
that proper remedy was by execution, if legal— 
Court trying a euit incompetent to determine the 


matter in execution , whether sufficient reason^ 
for not treating suit as application— Qpecifia 
Relief Act, 8 . 93— Specific performance , stranger 
to contract, whether entitled to— Practice— Coats 
—Negligent conduct of case in lower Courts— 
Case not properly set out and proper evidence 
not produced— Success in appeal— Right to costs. 
Lakshumanan Ghetty v. Mnthlah Chatty, 2 
L.W. 766-18 M.L.T. 947-30 Ind. Cas. 785. 
Bee Final Part, 1915, Col. 880. 

(92) 3. 47 — Decree silent as to future mesne 
profits though asJced for in plain t— Sub sequent 
suit for future mesne profits— Res judicata. Ml 
Sa U y. Nga Melk, U.B.B. (1915), 9nd Qr.,’ 
p. 81-31 Ind. Cas. 103, See Final Part, 1916 
Col. 381. 

(92-a) 8. 47. See ESTOPPEL, No. 7 a, 32 
Ind. Oas. 767. 


(93f 8. 47. Bee FRAUD, No. 4, 34 Ind, Oas. 
911. 


(94) 8. 47. See Nob. l-a, 31-5 and 81, supra t 
and Nos. ISO. 163 and 271, infra . 

(95) 3a. 47, 62— Legal representative — Sepfl- 

* rate suit barred . 

Certain property was sold in exeoution of a 
money decree passed against A and B who had 
been impleaded in the euit as the legal represen- 
tatives of their brother. The property was pur- 
chased by the defendant. A then brought a 
suit to recover possession of the property : Held 
that the suit was barred by the provisions of 
8. 47 of the Code of Oivil Prooedure. Dolla Y. 
Stalb Lai, 14 A.L.J. 846-36 Ind. Cas. 281. 
Walsh aod Sundae lal. jj. 

Reference *.—12 A. 313, F. 


(96) Sa. 47, 73— Appeal— Execution applica- 
tion— Provision in new Code for striking off— 
Till then pending— Rateable distribution . Yen- 
kataperumal Raja Bahadur Yarn v. Yenkata 
Reddl, (1916) M.W.N. 334-17M.L.T. 497-29 
M.L.J. 96-29 Ind. Oas. 931-39 M. 570. Bee 
Final Part, 1915, Col. 389. 


(97) 8s. 47, 115 and 0. XXI,* r. 93-JEatfCtl- 
tion sale set aside— Order to refund pur- 
chase-money to third party purchaser t 
whether one relating to execution, discharge 
or satisfaction of a decree— Appealability- 
Practice— Civil miscellaneous appeal, con- 
version of, into a revision petition— Pound* 
age . order to refund, to auction-purchaeer 
B —No notice to judgment-deff tor— Acting 
illegally and with material irregularity- 
jurisdiction — Poundage whether can be 
considered as having been paid to judgment- 
debtor on the setting aside of auctiongsale. 


^An order under O. XXI, v. 93, Civ. Pro. 
Code, for repayment of purohase-money to a 
third party purohaser in a Court auotion-sale 
whioh is subsequently set aside at the instanoa 
of a judgment-debtor, is not a question between 
the parties to the suit, relating to tbe exeou- 
tion, discharge, or satisfaction of the deoree, aa 
it does not affect tbe rights and liabilities of 
the deeree-holder and judgment-debtor inter ai« 
and is consequently mot appealable. Where, 
after an exeoution sale bad been set aside at tb* 
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Instance of the judgment-debtor, the Court, on 
the application of the third party purchaser 
mad without any notioe to the judgment-debtor, 
ordered the latter to refund to the former the 
poundage fees paid by him, held that the Court 
had aoted illegally and with material irregula- 
rity in the exercise of its jurisdiction and that 
consequently the order ought to be set aside. 
(The Civil Miscellaneous Appeal was converted 
into a Revision Petition,) 

Quart.— Whether, in a case where an execu- 
tion sale is set aside at the instance of judgment- 
debtor, he oan be oonsidered to be the person 
to whom the poundage money has been paid. 
Krishna Bhupatl Devu Garu v. Venkata- 
awamy, 3 L.W. 105— (1916) M.W.N. 109-86 
Ind. Gas. 986. 

Badasiva Aiyab and MOORE, JT, 

(98) 8a . 47, 144 and 161, scope of— Inherent 
powers of Court t extent of— Application for 
restitution , when lies— Suit, when can be 
converted into application under 8. 47, Civ. 
Pro Code— Limitation, bar of— Court sale , 
confirmation of— Suit to recover property 
wrongly attached and sold—8ale % if should 
be set aside first— Indian Limitation Act 
(IX of 1008), Art . 166. 

An application for restitution lies only where 
a decree passed in a former Buit is varied or 
xeversed subsequently. 

B. 161 of the Civ. Pro. Code oannot enlarge 
the scope of B 144 of the same Code, and an 
application for a relief which has nothing to do 
with restitution oannot be converted into an 
application for restitution under the provisions 
of the Baid section. 

A Buit oan be converted into an application 
under B. 47 of the Code only if suoh application 
would not be barred by limitation on the date 
of the suit. 

A judgment-debtor must institute appro- 
priate prooeedingB to set aside a Court sale held 
In execution of a decree before be can olaim 
the properties Bold as his own and the period of 
limitation for suoh proceedings is 30 days from 
the date of sale as prescribed by Art. 166 of the 
Indian Limitation Aot. Goppliettl Narayana- 
swamy Naldu ¥. China YenVata Raja, 4 L. 
W, 400-34 Ind. Cas. 774. 

Badasiva Aitar jmd Moore, jj. 

(99) Ss. 17, 146, O. XXXIV, r. 14— Beoqrity 
for performance of decree — Method of enforcing 
seourlty. Bee EXECUTION OF DECREE, No. 3, 
14 A.L.J. 886, 

(160) 8. 47. O. XXI, rr. 9, 16 -Transfer of 
decree— Application by transferee under*. 
16 —Nature thereof— Order on such appli- 
cation— Appeal — Whether lies— Payment 
made out bf Court, not certified— Non-re- 
ccgnisabtliiy by executing Court . 

In execution of a decree, the'transferee of the 
decree oannot apply merely tor reoognising him 
aa transferee but should also apply for execution 
of the deoroe (Tide 0, XXI, r. 16, C.P.O., 1906). 
M . 
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The dismissal of an ezeoution petition by * 
transferee deoree-holder, for default after at* 
order in hie favour has been passed, does not 
weaken the efleot of the order, and the order Is 
an order passed in a matter relating to the 
satisfaction and ezeoution of the decree and is an 
appealable order under B. 47, O.P.O. 

Payments made to a deoree-holder out of 
Court oannot, unless certified, be recognised by 
an executing Court whether the payments were 
made before or after the tranefer of the decree 
by 'the deoree-holder to another ib). Bolin 
Brabmadu v. Ruddaraju Yenkataraju, 83 
Ind. Cas. 71. 

Badasiva aiyar and Moore, jj. 

References :— (a) 14 M.L,J, 893, F. (6) 39 
Ind, Cas, 969-3 L.W. 186-19 M.L.J. 194- 
(1916) M.W.N, 198: 86 M. 957; 99 M. 819, F ; 
19 M. 980, D. ; 7 Ind. Oas. 55-19 O.L J. 319, 
Biss . 

(101) 8. 47 and 0. XXI, r. 7. Bee EXECU- 
TION OF Decree, No. 14, U.B.R. (1916), 9nd 
Qr., p. 119. 

(109) 8. 47, 0, XXI, r. 68 —Legal represen- 
tative brought on record after death of judg- 
ment-debtor setting up title of third person — 
Order , appealability of. 

The order on a petition by the legal represen- 
tative brought on reoord after the death of the 
judgment-debtor during the pendenoy of the 
ezeoution proceedings the said judgment-debtor 
who set up the title of a third person is not one 
ooming within S. 47, O.P.O. , but falls under 
the soope of Order XXI, r. 68 of the Code and 
is not appealable. Peett Kayllakath Mahmmad 
Bajl v. Alam Ibran Hajl, 31 Ind. Oas. 898. 
Abdur Rahim and Spencer, jj. 

References:— 93 M, 195, 39 0 998, F.; 7 M. 
966, Biss. 

(103) 8, 47, 0, XXI, r. 68— Decree, execution 
of— Legal representative of the deceased judg- 
ment-debtor— Property attached , if a part of the 
assets of the deceased— Decision, if appealable • 
Fakir Ohandra Gain v. Glribala Daseya, 
99 O.L J. 804-81 Ind. Oas. 891. Bee Final 
Part, 1915, Ool. 383. 

(104) 8. 47, 0. XXI, r. 66 —Proceedings in 
connection with the proclamation of sale— 
Objections of judgment-debtor rejected— 
Question whether market-value of property 
is correct relates to execution— Appeal. 

A deoree for sale was passed under 0. XXXIV, 
r. 5 of the Code whioh was put into ezeoution. 
A notice was thereupon issued to the judgment- 
debtor under 0. XXI, r. 66, with a view to 
drawing up a proper sale-proclamation . The 
judgment-debtor appearing put forward certain 
objections and prayed for a postponement of 
execution proceedings on oertain grounds. The 
Court summarily rejeoted hiB objections. 

Held (per Walsh, /.) that the judgment- 
debtor's objections having been dismissed by 
the Court below, the decision was one undev 
B. 47 of the Code, and an appeal lay to the< 
High Court as from a deoree. Bhalam Lai y. 
Boafaan Lai, 14 A.L.J. 868- 86 Ind. Oas. 980w 
Piggotx and Walbb, jj. 
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(106) a. Hand a XXI, rr. 89, 99 (8)-Sxe- 
cution of deoree— Sale of immoveable pro - 
perty— Application to tot aside tale by third 
party— Application dismissed— Fresh suit 
not barred— Admission by pleader ignored . 

B. 47 or d. 9 of r. 99, 0. XXI, Oiv. Pro. Code, 
does not bar a suit by a person whose objection 
under r. 89 has been disallowed when he 
was neither a party to the suit in whioh the 
deoree was passed, nor to the exeoution proceed- 
ings whioh followed the deoree. 

A Court is not bound by the admission made 
by the pleader of a party, where the evidenoe 
on reoord olearly shows that the admission was 
made wrongly. Bhan Blogh v. Pirthml Ohand, 
104 P.L.B. 1916-86 Ind. Oas. SIS. 

Shah Din, j. 

(106) 8. 47 and 0. XXI, r. 90— Execution- 
Order of sals not in accordance with decree 
—Sale set aside . 

Where a deoree direoted the sale of A and B 
sohedule properties first and if there was any 
deficit then the sale of 0 and D sohedule pro- 
perties, and it appeared that certain items in 
the B sohedule did not find a place in the sale 
proclamation. Held that the Bale must be set 
aside in an application under B. 47 to the exe- 
cuting Court without a separate suit and that 
the sale must be treated bb held, if not without 
jurisdiction, at any rate, with material irregu- 
larity in the exercise of the jurisdiction of the 
Court. 

Under the proviso to r. 90 of 0. XXI, the 
Court must be satisfied thAt the applicant had 
sustained substantial injury by reason of the 
irregularity or fraud complained of and some 
oasual connection must be shown between the 
Irregularity and the inadequacy of the prioe 
which the properties fetched at the Bale. 

O. XXI, r. 90, must be read with B. 47, Oiv. 
Pro. Code. Proceedings to set aside the sale 
on the ground of material irregularity or fraud 
in publishing or conducting the sale involve 
questions relating to the exeoution, discharge 
or satisfaction of the deoree and henoe fall 
under both S. 47 and 0. XXI, r. 90. Proceed- 
ings to set aside Court auction sales on any 
other tenable ground also involve questions 
relating to exeoution, eto., and henoe fall under 
B. 47, though they may not fall under 0 XXI, 
r. 90. PalanUppa Udayar v. Arumuga Pan- 
daram, (1916) M.W.N, 966-88 Ind. Gas. 699. 
BADABIVA AlYAB and MOOBB, JJ.* 

(107) 8. 47, 0. XXI, r. 90— Exeoution— 

Insolvency — Sals after adjudication — 
Receiver not a party— Application to set 
aside the sale— Provincial Insolvency Act , 
8s. 84, 86 and 64— Bona fide purchaser — 
Notice. r 

One A was adjudged insolvent on 17-8- 1911, 
In exeoution of a deoree obtained against him 
on 91-1-1911 oertain properties were attaohed. 
The Reoeiver of the Insolvent’s estate applied 
to the Court on 9-8-1919 to stay the sale on the 
ground that A had been declared an insolvent. 
But the sale nevertheless took plaoe and the 
property was purchased by the 9nd respondent. 
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The Receiver thereafter applied to the Court to* 
set aside the sale. 

Held, that the application came within the 
scope of B. 47, Oiv. Pro. Code, and a second 
appeal lay against the order passed thereon : 

Held also, that the sale was altogether irregu- 
lar, and that the Conrt, in holding the sale 
after it had been brought to its notios that the 
judgment-debtor bad been adjudged an insol- 
vent, acted, if not without jurisdiction, at any 
rate with material irregularity in the exercise 
of its jurisdiction. 

Held further, that the 9nd respondent 
aoquired no title to the property as the judg- 
ment-debtor had at the time of the sale no right, 
title or interest whioh could be Bold, and that 
neither B« 84 nor B. 86 of the Provincial Insol- 
vency Aot affected the case. Anantarama 
Iyer v. Yettatb Kuttimalu Kovllamma, 19 . 
M.L.T.TB57— 8 L.W. 604 — 80 M.L.J. 611-84 
Ind, Oas. 839. 

BADABIVA AlYAB and ftfOORB, JJ. 

(108) B. 47, O. XXI, r, 90— Execution sale of 
property of ward under Court of Wards— Ward 
not entitled to bring application to set it aside. 
Bee BBN. AOT IX OF 1879 (COURT OF 
WARDS), No. 9, ao C.W.N. 863-34 Ind. Cas. 
86 . 

(109) B. 47, O. XXI, r. 90. Bee BBTTING 
ABIDE BALE, No. 9, 89 Ind. Oas. 674. 

(110) 8.47,0. XXI, r. 93, cl. (3)-U. P. 
Government Rules 90, 83— Execution pro- 
ceeding transferred to Collector-Suit for 
setting aside sale— Nature of — Fraud — 
Procedure . 

A Buit will lie to get rid of.a deoree whioh 
has been obtained by fraud : and if the deoree 
has been vitiated by fraud, the execution pro- 
ceedings become null and void and will be Bet 
aside by the Court. 

The provisions of B 811. Civ. Pro. Code, 1889, 
are reproduced in O. XXI, r. 90, Oiv. Pro. Code, 
1908, with this important modification that an 
application for setting aside a Bale oan now be 
made, not only on the ground of material irre- 
gularity but also on the ground of fraud in pub- 
lishing or conducting the sale. Consequential 
alterations have been made in the provision of 
0. XXI, r. 99, Oiv. Pro. Code, 1908, so that the 
prohibition contained in the 8rd clause of that 
rule haB a wider soope than that of the oorre- 
sponc^ng provision of the Code of 1889. 

The exeoution of a oertain deoree was trans- 
ferred to the Colleotor under 8. '68, Oiv. Pro. 
Code, 1908. The property was attaohed, sold and 
purohased by the decree-holder. The objection 
of the judgment-debtors before the Colleotor, 
after confirmation of sale that the deoree-bolder 
had fraudulently iMlthem in ignoranoe of the 
pendenoy of the flRhlion proceedings having 
been overruled, a civil suit for 'recovery of the 
property was filed instead of preferring an 
appeal to the Commissioner as oontemplated 

S r r. 45 of the Rales of the Looal Government. 

eld that the suit was barred by O. XXI, g. 9& 
(8), Oiv. Pro. Code, 1908. Held also that the 
suit could not be treated as an application under 
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8. 47, Civ. Pro. Code, 1908, aa the Coart in 
whioh the suit was instituted was not the Court 
exeoutiug the deoree at the time when the 
deoree was made over to the Colleotor. Nazir 
Husain v. Kanhaya Lai, 85 Ind. Cas. 473. 
PiaaOTT and LINDSAY, JJ. 

(111) 8. 47 and 0 . XXI, r. 95— Suit for 
possession, maintainability of — Civ. Pro. 
Code , 8. 47, effect of— Questions relating to 
possession of property after sale % meaning of. 

Held, that a decree-holder auction-purchaser 
oan maiutain a suit for possession irrespective 
of the remedy provided by O. XXI, r. 95, Civ. 
Pro. Code, and S. 47 does not bar suoh a suit. 

Held further t that questions relating to the 
possession of properly after sale has taken plaoe 
oannot be deemed to be questions connected 
with the execution, discharge or satisfaction of 
deoree, within the meaning of 8. 47, Civ. Pro. 
Code. Khanjan Singh v. Anup, 18 O.O. 345 = 
33 Ind. Cas. 367. 

PANDIT KaNHAIYA LAIi, A.J.O. 

(112) S. 47. O. XXI, r. 100-Excessive .exe- 
cution of deoree — Application by judgment- 
debtor for recovering the excess— Limitation — 
Procedure. See LIMITATION AOT (1908), 
No. 274, 14 A.L J. 401. 

(113) 8. 47, 0. XXI, r. 101— Execution sale 
— Objection by judgment-debtor and by 
third party— Order— Appealability- 

An order on the objection by judgment-debtor 
as well as by the third party to an execution 
sale 61 immoveable property is appealable, 
though suoh order disposed of the objection by 
third party also. Murugesa Mudall y, Sama 
Goondan, 31 Ind. Cas. 102. 

8 ADASIVA AIYAR and NAPIER, JJ. 

(114) 8. 47, O. XXI. r. 103 —Scope of 8 . 47 
— Property of exonerated defendants sold in 
auction and purchased by decree holder— Appli- 
cation of such defendants to set aside sale dis- 
missed— Appeal whether lies— Objection to 
amendment on the ground of limitation whether 
can be allowed in second appeal for the first 
time . Blvasamba Iyer y. Kuppan 8 am ban, 
29M.L.J. 629 = 32 Ind. Ca* 769. Bee Final 
Part, 1915. Col. 385. 

(115) 8 . 47 (1)— Suit for declaration that 
decree obtained by defendant against 
plaintiff was satisfied and for injunction 
restraining execution if maintainable, 

A suit for a deolaration that a deoree obtain- 
ed by the defendant against the plaintiffs in a 
-oe^tain original suit was satisfied and for an 
injunction restraining the defendant from exe- 
cuting that decree is not maintainable as the 
•question involved in that suit would oome 
under ol. (1) of 8. 47 of tKBode of Civil Proce- 
dure (Act V ofVl908). 

8. 47 is a statutory prohibition against 
matters plating to exeoution of a deoree being 
agitated by a soparate suit. Manjunatha 
Chatty v. Appaya alien Manuel Souza, 31 
M.L.J. 439-36 Ind. Cos. 988. 

8ESBAGIBI IYER and BAKEWBLL, JJ. 


01 v. Pro. Code (1908)— (Don finned). 

(116) 8. 47 (1)— Construction of decree bp 
executing Court— Absence of patent ambi- 
guity — Alteration of decree under guise of 
interpretation . 

A deoree like any other document is open to 
oonstraotion and it must be oonstrued so as to 
conform with the judgment. The remedy by 
construction is only appropriate if the language 
is ambiguous. If the language is plain and 
there is no ambiguity, the proper remedy for a 
variance between the deoree and the judgment 
is to apply for the amendment of the deoree. 
The executing Court should not make altera- 
tion in the deoree under the guise of interpre- 
tation, but must exeoute it as it stands. 
Mahara] Kumar 8hoshlkanta Aoharjya 
Cbowdbury y. Raja Sarat Chandra Roy 
Chowdhory, 36 Ind. Oas. 500. 

Chatterjea and Richardson, jj. 

References : — 18 0. 108 (P.C,) = 6 Bar. P.O.J. 
582 = 9 Ind. Deo. (N.B.) 72 ; 28 0. 353 (P.0.) = 
28 I. A. 57 = 3 Bom. L.R. 318 = 8 Bar. P.O.J. 
14 ; 28 I. A. 35 = 23 A. 181 = 3 Bom. L.R. 61 = 5 
C.W.N. 137 = 7 Bar. P.O.J. 792 ; 21I.A. 39 = 21 
0. 604=6 Sar. P.O.J. 408 = 10 Ind. Doo. (N.B.) 
966; 22 W.R. 330, R. 

(117) S. 47, sub-8. (3), 0. XXI, r. lG-Assig- 
nee's application for execution opposed by 
attaching creditor of decree— Matter if 
appealable. 

8, a purchaser of a deoree, having applied 
for execution after substitution of his name as 
a decree-holder, M, a oreditor of the judgment- 
debtor, who had attached the deoree opposed tho 
application alleging the S’s purchase was 
fraudulent and benami. The first Court up- 
hold the objeotion, but the appellate Court 
found S’s purchase to be good and valid. 

Held — that the order came within the pur- 
view of sub-8. (3) to 8, 47 of the Civ. Pro. Code, 
even though (M’s objeotion apart) the matter 
oamo under O, XXI, r, 16 of the Code. 

Provision of 8. 47, sub-8. (3) distinguished 
from the corresponding provision of 8* 244 of 
the old Code. Mohlnl Mohan Majumdar y. 
Burendra Ch. Dey, 20 C.W.N. 679=32 Ind, 
Oas. 524. 

D. Chatter jee and Beaohoroft, jj, 

Reference 11 C.W.N. 433, Not F, 

(117-a) 8. 48, See EXECUTION OF DECREE. 

a 

(118) 8. 48, if would govern applications tor 
execution of mortgage decrees passed when 
the previous Code of 1882 was in force — 
8. 6, General Clauses Act (X of 1897)-*- 
Rights and remedies under a repealed Act- 
Acknowledgment— 8, 19 of the Limitation 
Act (1908). 

In support of an application tot exeoution 
made in 1913 for realisation of tho balance of 
the deoretal amount due on ,a mortgage deoree 
made absolute in 1898, S. 6 of the General 
Clauses Aot, 189% whioh provides -that the 
repeal of an enactment shall not affeot any 
right aoquired under the enaotment repealed oe 
affeot any legal prooeeding or remedy in respect 
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of any suoh eight, waa relied on. and it was 
contended that B. 48 of the Oode of Civil 
Procedure (1908) did not apply as the deoree 
was passed when the previous Oode of 1882 wbb 
in foroe. and inasmuch as S. 280 thereof did 
not apply to mortgage decrees, the application 
was not time- barred. 

Held, that the application was governed by 
B. 48 of the present Oode of 1908 and was 
time-barred as it oould not be said that the 
deoree holder acquired any right under the Oode* 
of 1882 within the meaning of S. 6 of the 
General Clauses Aot. 1897 (a). 

Held further, that, assuming that there was 
an acknowledgment of liability within the 
meaning of 8. 19 of the Limitation Aot by 
the judgment-debtor m Maroh 1902, it would 
give the decree-holder only three years from 
the time of such acknowledgment within whioh 
the decree-holder wqpld bo entitled to apply for 
further execution of the deoree. 

That the passing of the Code of 1908 could 
not be held to give retrospective operation to 
the acknowledgment of 1902 in such a way as 
to give the deoree-holder a fresh period of 18 
years within whioh to apply for further execu- 
tion. 

The words “ a fresh period of limitation” in 
B. 19 of the Limitation Aot do not refer to the 
term of. 12 years prescribed by B. 48 of the 
Oode of Civil Procedure. Mahanth Krishna 
Dayal Qtr y. Musit. Bakina Blbl, 20 O.W.N. 
962 = 1 Pat. L.J. 214-34 Ind. Cas. 27. 

Ohamier, o.j. and Jwala Prasad, j. 

References ;—{a) 40 O. 704-17 O.W.N. 622 ; 
17 O.W.N. 829, F ; 82 A. 499, Diss. 

(119) S. 48— Two or more judgment debtors — 
Fraud or force of one judgment-debtor whether 
extends time as against the other co-judgment 
debtors— Policy of Limitation Act and Civ. Pro. 
Code —Construction. P. Abdul Khadlr v. 
A. Ahmmad Shalva Ravuthar, 38 M. 419— 
80 Ind. Cas. 423. Bee Final Part, 1916, 
Ool. 387. 

(120) 8. 48, O. XX, r. 11— Application under 
O XX. r. 1 (2)— Civ. Pro. Code [Act XIV 
of 1882), 8. 210— Order recording applica- 
tion— Decree amended— Execution of decree 
— Limitation . 

Where a petition under B. 210 (Old Civ. Pro. 
Gode) t signed by all the parties and within the 
time allowed under Art. 176 was recorded, 
held that it was equivalent to an order granting 
the application and that it muBt be taken as 
an order amending the decree. An application 
for exeoution will not be barred by B. 48, Civ. 
Pro. Code, if it is within 12 years from the 
time when aooording to the amended deoree 
the deoree would be exeout^ile. No formal 
amendment of the deoree is necessary. 
Perumal Naloker v. Bhetk Dawood Rovthev, 
84 Ind. Cas. 898. 

SADABXVA AIYAR and MOOBB, JJ. 

References : — 11 C. 148 ; 7 M. 162, F. 

(190-a) 8. 48, O. XXXI V, rr. 4, Mortgage 

decree pamdbefore the new Code— Necessity 


*01 y. Pro. Oode (1908)— (Continued). 

for a final decree before further execution— 
Application for order absolute— Limitation 
Act (IX 0 / 1908), Arts. 181, 182. 

There is nothing in the language of 
0. XXXIV, tr. 4, 6 of Aot V of 1908 whioh ex- 
pressly says that mortgage decrees passed before 
the new Code came into operation muBt be 
regarded in the nature of preliminary decrees 
and that, therefore, it would be necessary to 
have a final decree passed before there can be 
any further exeoution. 

The faot that the application that was made 
after the new Oode oame into operation did not 
pray expressly for a final deoree but asked for 
execution, oonld not affeot the deoree whioh was 
already in foroe and alter its nature. 

To a case of this kind S. 48 of the new Civil 
Procedure Code applies and the deoree-holdee 
would be entitled to get an order absolute for 
sale within a period of 12 years from the date of 
the deoree (a). 

Art. 182 of the Limitation Aot and not 
Art. 161 governs such a case. If the applica- 
tion for exeoution is made within 12 years of 
the decree and 3 years from the date of the last 
application, it is not barred by limitation, 
Balajl Rao v. Harlrama Chatty, 32 Ind. Cas. 
39. 

ABDUR Rahim and BPBNCBR, JJ. 

References (a) 29 Ind. Cas. 237 = 17 M.L. 
T. 424, F. 

(121) 8. 48, cl. (a)— Limitation— Mortgage 
decree on consent— Time, running of— 
Personal decree. 

When there are two decrees in a suit, a 
preliminary deoree and a final deoree, tor the 
purpose of ol. (a) of sub-B. (1) of B. 48 of 
the Oode of Civil Procedure, the two together 
must be taken to be a single and indivisible 
decree, the date of whioh is the date of the final 
deoree. It is the final deoree whioh makes the 
preliminary deoree operative and effectual and 
renders it enforceable in exeoution (a). Bhibft 
Durga Y. Gopi, 23 O.L.J. 673 — 33 Ind. Cas. 
180. 

RICHARDSON and ROE, JJ. 

Reference:— 21 0. 818 (828), R. 

I (121-a) S. 60. SeeEXEOQTlON OF DBORBB. 

(1221 8s. 60, 62, 161— Property of ‘deceased 
Zemindar whether assets in the hands of his 
legal representative — Decree against a 
patty as the legal representative of a decea- 
sed person— Extent of his liability— Liabi- 
lity to acbount for profits also— Burden of 
proof— 8* 101, Transfer of Property Act , 
scope of— Mortgage becoming entitled to 
equity of redemption— Merger— Nonexist- 
ent right— Attachment— Duty of Court- 
Widow’s right to dispose of income so as not 
to be available for her husband* s creditors. 

Moore, J.— The property of a deceased Rajah 
must be regarded as assets in the hands of his 
legal representative for life purpose of S. 60, 
Civ. Pro, Oode (a). 
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Where a deoree is passed against a party as 
the legal representative of a deceased person, it 
Is for the decree-holder in the first instance to 
prove that some assets came to the legal repre- 
sentative, and the onus is then shifted on the 
latter to show how the assets were applied. 
Once it is admitted or proved that the legal 
representative has oome into possession of assets 
belonging to the estate of the deoeased, it is 
for him to satisfy the Court as to the extent of 
the assets received and to account for them (b). 

The rents and profits reoeived by him are 
assets just as much as the real eBtate and the 
legal representative is bound to account also 
for the same (c). 

The curlier part of S. 101, Transfer of Pro- 
perty Act, states the doctrine of merger. An 
extinguishment of the debt will ordinarily take 
plaoe, where the mortgagee becomes also abso- 
lute owner of the equity of redemption, for 
then the equitable estate becomes merged m the 
legal. The effect of the proviso to the section 
which states the exception to the rule of merger, 
is (1) to enable the person in whom the two 
titles are united to keep the incumbrance alive, 
and (2) to declare that the moumbranoe should 
oontiuue to subsist, where the result would be 
for his benefit. Ordinarily the only object and 
advantage of keeping an inoumbranoe alive is 
that it may be used against* the holder of a 
subsequent incumbrance id). 

8adasha Aiyar , J . — The doctrine that a 
widow could, by her conduot, treat the savings 
out of the income of her hUBband’B eBtate aB 
her separate property and that then it would 
beoome property at her absolute disposal so that 
her alienations thereof could not be questioned 
by her husband's reversioners, cannot be 
extended so as to give her the right to treat all 
the income as her absolute property not avail- 
able to her husband's creditors (e), 

Queers'- Whether, where a non-existent right 
has been attached, the Court is bound to bring 
it to sale at the instance of the deoree-holder, 
and is not entitled under B. 151, Civ. Pro. Code, 
to stop the Bale altogether on that account. 
Rajah of Kalahattl v. Bree Mahant Prayag 
Dotsjee Yarn, 30 M.L.J. 891-(1916) 2 M.W. 
N. 9J-35 Ind. Cas. 224. 

BADAS1VA A1TAB and MOORB, JJ. 

References :-(a) 30 M. 454; 32 M. 439, R . 
(5) 21 M„L,J. 1096, F. io) 15 W.R. 285, Appr.i 
(1888) 88 Oh. D. 609, R.\ 19 A. 235; 26 F. 792, 
D. id) 29 M.L.J. 583, Appr.\ 40 C. 89 ; 38 B. 
369, R . {e) 19 A. 236, Dies. 

t (123) 8s. 60, 60— Legal representative , 

liability of , for debts— Punjab Colonisation 
of Government Lands Act (V of 1912), 8 . 18 
—Decree against Government tenant— 
Tenancy not liable to attachment or sale — 
Crops grown by heir of deceased tenant , 
whether property of deceased and as such 
Uablp to attachment or sale, 

Tho orope grown on a tenanoy by the heir of 
a deceased tenant are the result of (a) theten- 
anoy, (5) the labour ox management of theheir 
and (e) of saoh capital as the heir may have 


01t. Pro. Code (1908 )— [Continuedh 

expended. Therefore, as the tenanoy is not* 
liable to sale or attachment under 8, 18 of the- 
Punjab Aot V of 1912 in the hands of the- 
tenant or his heir, the crops grown or reaped or 
standing after the tenant's death oannot be 
said to be the property of the deoeased and 
oannot, as snob, be liable to attachment and 
sale in the bands of the heir under B. 60 of the 
Civ. Pro. Code. Radar Math v. Ganeiha Hal, 
84 P.WiR. 1916-38 Ind. Oas.741. 

BHADI LAL and LESLIE- JONES, JJ. 

(124) 8, 51, O. XXI, r. 30 and 0. XL, r. 1— 
Decree for money— Execution— Rents and profits 
not liable to attachment — Appointment of receiver 
—Legality— Hindu widow— Land assigned for 
maintenance— Receiver appointed io deal with 
its income— Propriety— 1 Just and convenient .* 
Lahana Bat v. Harakoband, 11 N.L R. 118 - 
31 Ind. Cas. 285. Bee Final: Part. 1916,. 
Col. 389. 

(126) B. 62— Execution of deoree— Petition 
praying for relief not granted by deoree— If 
saves limitation. See LIMITATION AOT (1908), 
No. 287, (1916) 2 M.W.N. 128. 

(126) B. 62. Bee Nos. 95. 122, supra. 

(127) S. 58 —Debt for family purposes— 
Deoree against manager alone— Liability of 
shares of other co-parceners in execution of the 
deoree. Sec Hindu Law (DEBTS), No. 1, 
18 Bom. L.R. 52. 

(127-a) B. 64 See EXECUTION OF DECREE. 

(128) 8 64— Scope and application of— Parti- 
tion decree. 

B. 54 of the Civ. Pro. Code only applies when 
the deoree is for the partition of land by what 
is known as metes and bounds, that is to Bay, 
where land held jointly but assessed to Govern- 
ment Revenue as a whole is to be divided up 
into two or more plots or portions between the 
sharers to be held by them thenceforth sepa- 
rately, in whioh oase the plots or portions are 
thereafter separately assessed. Po Win Y Ms 
Tin, 8 L.B.R. 338 « 86 Ind. Cas. 886. 

FOX, C.J. and Hartnoll, J. 

(129) S. 64 and 0. XX, r. 18. See JURISDIC- 
TION of Civil and revenue courts, 
No. 6, SO Ind. Cas. 209, 

(129-o) B. 55. Bee ARREST. 

(129-b) B. 55. Bee EXECUTION OF DECREE. 

(180) 8s. 56, 47, 146, 115 -Judgment-debtor 
released on security in order to enable him 
to apply to 6s adjudged insolvent— Failure 
of judgment-debtor to so apply— Application 
by decree- hofder to forfeit security bond 
refused— Appeal whether lice— Revision. 

A deoree-holder arrested the Judgment-debtor 
in execution of hie deoree, and the latter, on 
signifying his desire to apply for the protection* 
of the Insolvency Court, was released on the 
surety's undertaking to prodnee him within ona 
month after the date of the seonrit y bond. Th» 
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lodgment-debtor did not apply to be deolared 
Insolvent, end the deoree-holder applied to the 
Court to prooeed against the surety. The surety 
showed cause by stating that the judgment- 
debtor was too ill to appear in Court, and the 
Court waB satisfied with the surety’s explana- 
tion and ordered that the bond would not be 
forfeited. Held, the deoree-holder’s remedy 
against this order was by way of appeal and not 
In revision. 

Held also that B. 146 of the new Civ. Pro.' 
Code amplified very considerably the provisions 
whioh were contained in B. 268 of the old Code; 
and B. 47 of the new Code extet ded to a case 
like the present. Nga Eye v. tiga Kyu, U.B. 
B. (1916), 1st Qr„ 108-10 Bur. L.T. 16-84 
Ind. Oas. 947. 

Baundbbs, j.c. 

Refirenee 16 A. 188, D. 

(181) 8-66(4) and 8. 146- Liability of surety 
— Termination of liability— Surety if may 
waive previous notice to judgment-debtor— 
Civ. Pro. Code, 8* 145, if applies to secu- 
rity for production of judgment-debtor . 

Under 8. 55, sub-S. 4 of the Civ. Pro. Code 
the liability of the surety continues till proceed- , 
ings under the decree have come to an end and 
a Bursty is not released by the mere filing by 
the judgment-debtor of a petition of insolvency 
or by the dismissal of an execution application. 

8. 145 (c) of the Civ. Pro. Code includes a 
oase where seoulrity is given for the production 
of the judgment-debtor who iB arrested in 
exeoution of a decree and who is released on 
a furnishing seourity and on expressing his inten- 
* fcion to apply to be deolared insolvent. 

It is quite open to the sureties to waive the 
benefit of a olause in suoh surety bond provid- 
ing for the issue of notice to the judgment- 
debtor as a condition precedent to the sureties’ 
obligation to produoe him. Bundara Reddl v. 
Yaradaraja Pill la, (1916) 2 M.W.N. 278-84 
Ind. Cas. 407. 

SADAsrvA Iyer and Moore, jj. 

(181-a) B. 60. See Attachment. 

(181-6) S. 60. Bee Execution of Decree. 

(182) 8. GO— Agriculturist— House used for 
keeping implements— Whether saleable. 

The judgment-debtor was a zamipdai of a 
small plot of land ; he was an agroulturist 
and agriculture was his ohief occupation and 
means of livelihood. He oooupied two houses, 
.one of whioh he used as a residential house 
and the other for keeping implements of hus- 
bandry. The houses stood on land belonging 
to himself. The deeree-holder attaohed one 
of these houses in exeoution of a deoree. Held, 
that the house waB one belonging to an agri- 
culturist and was not saleable in exeoution of 
deoree. Bhafian v. Hamld-ol-lah Khan, 14 
A,Ii.J. 240-88 Ind. Oas. 727. 

TUDBALIi, J. 

(188) S. 60 —Ex-proprietary tenant— Bouse, 
mortgage of— Appurtenance to holding . Budhl 
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Hal t. Bhatl, 18 A.L.J. 846-80 Ind. Oas. 
549. See Final Part, 1915, Col. 890. 

(184) 8. 60— Permanent tenancy with 
condition of forfeiture on tfonsfar — Bolding 
if saleable in execution . Keehab Chandra 
Pramanlk v. Ajahat All Biswas, 19 C.W.N. 
1182-28 Ind. Oas. 837-98 O.L.J. 428. Bee 
Final Part, 1915, Col. 890. 

(185) S. 60. Bee No. 128, supra . 

(186) 8 . 60 (c) — Exemption from attachment 
of agriculturist's house— Agriculturist, who 
is— Plea claiming exemption must 6e set up 
and proved by judgment-debtor . 

The agriculturist whose house is protected 
from attachment by 8. 60 ( c ) of the Code is one 
belonging to the olass of common agriculturists 
that are known in Bengal, whose main source 
of livelihood is by cultivation, i.e., the raiyat 
who tills the field. 

The plea that he is an agriculturist within 
the meaning of the seotion haB got to be set up 
and proved by the judgment-debtor. Ashmatul- 
la Sabkar v. Ram Mahmud Chowdhuvy, 20 
C.W.N. 874-35 Ind. Oas. 343. - 

Fletcher and Walmslhy, jj. 

(137)— He. 60 (n), 51 (< i), O. XL, r. 1-Right 
to future maintenance— Whether attaehable 
—Receiver whether can be appointed in exe- 
cution for realising such maintenance — « 
8. 6 (d) and (A), Transfer of Property 
Act— Meaning of 1 debt.' 

Moore , J.—A mere right to future mainte- 
nance is not liable to attachment and sale. The 
prohibition contained in B. 60 In). Civ. Pro, 
Code, iB presumably based on grounds of publio 
policy (a). 

A receiver cannot be appointed in exeoution 
to collect the future maintenance and apply it 
in satisfaction of the deoree. 

S. 61 (d), Civ. Pro. Code, merely declares in 
general terms the powers of a Court to enforoe 
exeoution, one of whiob is by the appointment 
of a receiver. R. 1 of O- XL of the Civ. Pro. Code 
gives power only to that Court, in whioh the 
suit is brought or by whioh the property has 
been attached, to appoint a receiver. The said 
right to receive future maintenance is not pro- 
perty and oannot be attached* 

The maintenance allowance granted In this 
oase is ’not a 1 debt.’ A debt must be speoifio, 
existing and definite, and not merely a sum of 
money whioh may or may not beoome payable 
at some futuro time, and the payment of whiob^ 
depends upon oontingenoies whioh may or may 
not happen (6). 

Sadasiva Aiyar , /.—Whatever the law in 
England, CourtB in India are bound by the 
Transfer of Property Aot, the clear implioation 
of B. 6, ols. (d) and ( h ) of that Aot being 
that a right to reoeive future maintenance 
oannot be validly alienated. A transfer not 
reooguised by the Transfer of Property Aot da 
legally effective oannot oresite any right in the 
alleged transferee (c). Pallkandy Mammad v. 
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Ghingoran Keloth Yalla Appa alias Krlshnan 
Naif, 80 M.L.J. 861 « 34 Ind. Cas. 381. 
BADASIVA AIYAR and MOORE, JJ. 

References :— (a) 20 M.L.J. 97; 13 O.L.J. 
147, F.\ 13 C.L.J. 130 ; 15 W R. 188 ; 27 C. 88 ; 
(1884) 37 Oh. D. 160 ; (1909) 1 KB. 688 ; (1893) 
1 Q B. 651, R.; 30 M. 379 ; 9 M.L J. 113; 34 
M. 7 ; 22 M.L.J. 204 ; 28 C. 483, D. (6) 14 M. 
I. A. 40; 27 C. 38 ; R, (c) 16 M. 429 ; 38 M. 308 
(809), R. 

(138) S. 63— Rateable distribution — When to 
he made* Ha Nyein Hla v. U Aung Gyl, 8 
Bur. L.T. 201-29 Ind. Cas. 21-8 L.B.R. 204. 
Bee Final Part, 1915, Ool. 391. 

(138-fl) S' 63, O. XXI, r. 90 —Execution sale 
of property also under attachment in execu- 
tion of superior Court's decree— Impeach- 
ment of sale— Irregularities, 

A Bale holdinoontravention of the first clause 
of S. 63 ia not. a nullity, but is merely irregular. 

Mere notice of an attachment by a supe- 
rior Court to the Court which ordered the sale 
oannot oust the jurisdiction and the salo cannot 
be treated as a nullity (a) 

The title of a purobaser at a Court sale, not 
himself in fault cannot be impaired at law nor 
in equity by showing any mere error or irregu- 
larity in the proceedings. Errors and irregu- 
larities must be corrected by a direot proceeding, 
If not so corrected they oannot be made avail- 
able by way of collateral attaok on the pur- 
chaser’s title. 

There oannot be a collateral impeachment of 
a Court sale and a direct impeachment iB possi- 
ble only to the parties to the proceedings or 
persons interested therein in the manner pre- 
scribed by the Code. Persons not parties tosuoh 
proceedings cannot impeach a Court sale merely 
on the ground that the sale was in contraven- 
tion of S. 63 of the Code'b). Narayanan 
Nambudvl y. Tawker J. Megagl 8elt, 32 Ind. 
Gas. 927. 

Srinivasa Iyenoar, j. 

References i—[a) 22 B. 88, Appr> (6) 22 B. 88 ; 
86 O. 61, R. ; 4 A. 359, Not J?,; 18 B. 458 ; 22 
M. 295, F, 

(138-6) S. 64. Bee ATTACHMENT. 

(138-c) 8. 64. Sec EXECUTION OF DECREE. 

(139) - S. 64 —Attachment— Portion of property 
attached sold',previously-Remainin0'portion t 
not sufficient to satisfy decree— Right to 
proceea against portion sold — One judgment- 
debtor paying more than his share— No 

4 right to claim charge over property — Right 
to claim contribution. 

Where a portion of the property attached was 
sold and where tbo deoree holder had been 
unable to realise the amount of the decree 
out of the portion left unsold : held that the 
deoree-feolder would be entitled to prooeed 
against the portion sold. 

, The fact that cue of the judgment-debtors 
paid mbre than his (hare of the deoree obtained 
against himself and others, could in no way 
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oreate a charge in his favour over the property- 
sold. Hi| right ib simply to get a money 
contribution (a). Babu Bindeshvi Perihad 
Ghand y. Babu Glrdhar Das, 34 Ind. Oas. 91. 
Richards, o j. and Rafiqub, j. 

(140) S. 64. Seo TRANSFER OF PROPERTY 
ACT, No. 43, 80 Ind. Gas. 238. 

(141) Ss. 64, 73, O. XXVIII, r. 11 —Attach- 
ment in execution — Transfer of attached 
property by judgment-debtor— Invalidity of 
transfer against subseguent decree-holder — 
Object of 8, 64, Ctt*. Pro. Code, 

Where an attaohment has been made in 
ezeoution of a decree, a transfer by the judg- 
ment-debtor of the property attaohed is void 
under S. 64, Civ. Pro. Code, againBt a person 
who subsequent to the transfer has obtained a 
deoree against him and seeks to prooeed against 
that property in ezeoution. 

The objects of B. 64 is clearly to prevent fraud 
on decree- holders and to seoure intaot the 
rightB of attaohing creditors &b well as of 
creditors who have obtained their deoree and 
arc entitled to satisfaction out of the assets of 
the judgment-debtor, and it iB immaterial 
whether their deoree had or had not been passed 
before the time when the transfer was effected. 
Kali Kumar Saha y. Kail Prasanna Majum- 
dar, 83 Ind. Cas. 492. 

HOLMWOOD and IMAM, jJ. 

Reference 16 B. 91, R. 

(141>a) S. 64, O. XXI. rr. 62. 53, 64, 55— 
Attachment— Order when takes effect. 

As an order of attaohment is not effeotive 
until it has been duly promulgated, suoh an 
order takes effect only from the date of aotual 
promulgation and not from the date the order 
itself was made. Slmrlck Lai Bhalaat y. 
Radhavman Kalladha, 32 Ind. Cas. 276. 

ROE, J. 

(142) S. 64. 0. XXI, r. 64 —Attachment of 
immoveable property — Procedure under 
0. XXI, r. 54, adopted — Effect- -Attachment 
complete— Information called for by Collector 
for notification in Touzi Register— Frpsh 
attachment in consequence thereof— Previous 
attachment still vaiid — Redundancy- 
Effect— Purchase pending attachment — 
Effect - Void purchase— No lien for pur- 
chase-money, 

A purchase made of property while it was 
under attachment is void, within the moaning 
of S. 64, Civ. Pro. Code, 1908, apainst all claims 
enforceable under the attaohment, and th<^ 
purohaser hae not got even a charge or lien over 
the property to the eztent of purobaHe-money 
paid by him to his vendor. No relief oan be 
given to him in reepeot of any right aooruing to 
him out of apurohase whioh is in itself void. 

An attaohment of immoveable property is 
complete if the prooedure contemplated in 
0. XXI, r. 54, is adopted. 

An entry in the Tousti Register is no part of 
the procedure oontemplated in 0. XXI, r. 04. 
It is sufficient that the attaohment was 
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proclaimed in the Collector's Office. Mere redun- 
dancy does not nullify a previous attachment. 

The mere faot that a fresh attachment was 
ordered and served as the result of the report of 
the Collector's amla that the description given 
in the order of attachment was insufficient for 
notification by entry in the Tousi Register does 
not nullify the previous attachment nor does 
it render it void (a). Ramkhel&wan Singh 
v. Bunder Raut, 84 Ind. Oas, 84. 
8HARFUDDIN and ROB, JJ. 

References :— (a) 6 A. 38 ; 6 N.W.P.H.O, 70, 

R. 

(142-a) 8. 64 and 0. XXI, r. 64 -Attach- 
ment in execution— Transfer of Property 
after attachmant — Equities bet weed decree- 
holder and auction-purchaser . 

The objeot of S. 274, Civ. Pro. Code, 1882, 
corresponding to O. XXI, r. 64, of the present 
Code in describing particular ways for notifying 
the attachment is to give notice to the judg- 
ment-debtor not to alienate the property and to 
the publio mot to aooept any alienation from 
him. As between the deoree-bolder and auction- 
purchaser the failure to issue such a notice 
may or may not be a mere irregularity, but as 
between the deoree-holder or auction-purchaser 
on the one hand and an alienee on the other, 
different equities would come into operation, if 
no prohibitory order is issued m the judgment- 
debtor, prohibiting him from transferring the 
property (a). 

An alienation effected during an attachment 
is only voidable at the instance of the decree- 
holder. But if the deoree-holder does not 
ohoose to avoid it and expressly pormits it to 
be notified at the time of the Bale, ho oannot be 
allowed subsequently to plead its invalidity 
owing to its having been effected during the 
attachment. Lala Bhagwan Dai y. Ohaudhurl 
Ahmad Jan, 36 Ind. Oas. 732. 

Stuart and Kanhaiya Lal, A.J CS. 

References:— la) 7 A. 702-A.W.N. (1886) 
179, R.; 18 Ind- Cas. 716, Expl. 

(143) 8. 64, O.XXIi rr, 64 and 89— Transfer of 
property alter attachment— Right of trans- 
feree to apply for setting aside sale on 
payment . 

The effeot of S. 64 of tho Code is not to 
invalidate for all purposes the transfer ^f pro- 
perty which has been previously attaohed. 
The effeot is of a limited obaracter. A private 
alienation of the property after attachment is 
not null and void against all the world, but 
only againBt thd creditor who obtained the 
attachment. 

When an application is made in oonformity 
with r. 89 of O. XXI of the Code, it oannot 
be said that any question arises as to a olaim 
enforceable undor the attachment within the 
meaning of S. 64. Therefore a transferee of 
the property attaohed in execution of a deoree 
may apply under 0. XXI, r. 89 of the Code 
for setting aside the Bale on payment of the 
amount specified in the rule. GoiU Behari 


QIy. Pfo. Code {Wto)—lContinued). 

Biswas y. Banker Nath Mnkerjee, 86 Ind. 
Oas. 610. 

MOOKBBJBA and OUMINQ, JJ. 

References:— 14 M.I.A. 643 = 10 B.L.R. 184 — 
17 W.R. 313 — 2 Suth. P.C, J. 669-3 Bar. P.O.J. 
81-20E.R. 888; 2BL.R. 49-11 W.R. 10 ; 
29 0. 164-12 M.L.J. 73-4 Bom. L.R. 296- 
29 I. A. 9-6 0.W.N. 209, R. 

(144) 8. 64, 0. XXXVIII, r. 10, scope of— 
Attachment before judgment , effect of . 

The objeot of provisions in B. 64 of the Code 
of Civil Procedure is to seoure to the oreditor 
protection of his rights obtained by the attach- 
ment against all subsequent aots of his debtor 
which may imperil his obtaining the fruits of 
his deoree through the attachment whioh has 
been effeoted. A oreditor oan only attaoh the 
right, tjtle and interest of his debtor at the 
date of attachment, and he has no ground for 
complaining if prior to his attachment the 
debtor has created an obligation against him 
touching the property. 

The provision in 0. XXXVIII, r. 10 of the 
Oodd is not limited to rights in rem . 

A conveyance, therefore, of a property execut- 
ed after its attachment before judgment by a 
oreditor, in pursuance of a contract dated before 
the N attachment, should prevail, inasmuch as 
it was merely carrying out an obligation whioh 
was incurred prior to the attachment. Madan 
Mohan De Barkar v. Rebatl Mohan Poddar, 
23 C.L.J. 115-21 O.W.N. 168-34 Ind. Cas. 
953. 

WOODBOFFE and RlCHABDSON, JJ. 

(146) 8. 66— Certified purchaser — Suit for 
possession by person claiming title under him— 
Defendant's plea of real ownership— Maintain* 
ability— Benamidar— Civ. Pro . Code, 1882, 
8. 316. Hiralal y. Mt. Goplka, 11 N.L.R. 
130 — 31 Ihd. Cas. 58. See Final Part, 1915, 
Col. 393. 

(146-a) 8. 66. Bee EXECUTION OF 
Decree. 

(146-6) S. 66. Bee BALE. 

(146) 8. 66 (=8. 317, old Code)— Court 
auction— Benami purchase— Suit by real 
owner for declaration of title — Maintain- 
ability. 

No puit lies for a declaration that t&e plaint- 
iff is entitled to oertain properties on the ground 
that they had been purchased by the defendant 
in a Court sale benami for the plaintiff and 
that the defendant had no right at all in those 
properties, even though the defendant has 
subsequent to the purchase, reoognieed the title 
of the plaintiff. S. 66 of the Code ol Civil Pro- 
oedure, 1908, iB merely declaratory of the real 
meaning of S. 317 of the Code of 1882 (a). 

Per Srinivasa Iyengar, J.— Obiter. 8. 66 of 
the Civ. Pro. Code, 1908, is merely a regulation 
of procedure. It does not purport to take away* 
or affeot any right whioh the real owner hfed, 
but like Limitation Acts,* prevents a particular 
person from bringing a suit against the certified 
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urohases on oertain grounds, Ohldam- 
ifftn Chettlar y. Bubbramanla Alyar, 8 
L.W.86-(1916) M.W.N. 990-89 Ind, Oas. 
484. 

OOUTTS-TROTTER and SRINIVASA IYEN- 
GAR, JJ. 

References (a) 98 M.L.J. 961 ; 98 A. 84 ; 98 
A. 176 ; 81 B. 61, F.\ 19 Bom. L.R. 1044, Ft 

(146-a) 8. 66— Civ. Pro . Code, Act XIV of 
1882, 8. 317 —Private transferee of certified 
purchaser , suit against, for confirmation of 
possession. 

< B. 817, Civ. Pro. Oode, 1889, is no bar to a suit 
against any person olaiming through or under 
the oertified purohaBers. Bo a suit against 
private transferee of oertified purohaser for 
confirmation of possession is maintainable (a). 

S> 66, Civ. Pro. Code, 1908, is more compre- 
hensive than S. 817, Civ. Pro. Oode, 1889. 
Johan Bukih y. Mohammad Tahllm, 39 Ind. 
OaB. 963. 

SHARFUDDIN and TEUNON, JJ. 

References {a) 26 C. 950 ; 23 O. 669 ; 19 
O.L.J. 330, F. * 

(147) 8. 66 —Purchase by manager of infant 
with infant's money— Plea of section to 
defraud said infant. 

The manager of an infant used the money of 
the infant for the purpose of buying property on 
the infant’s behalf at an ezeoution sale. He 
admitted that the infant was the real purohaser, 
but he maintained that he was able to deprive 
the infant of the property because of B. 307 of 
Aot XIV of 1882. Held that the conduct of the 
manager was fraudulent and B. 317, Aot XIV 
o! 1889, did not furnish any answer to the 
infant’s olaim. NonI Gopal Basu y, Taresh 
Chandra Ghosh, 30 Ind. Oas. 212. 

Jenkins, g.j. and Chatterjee, j. 

(147-a) 8- 66— Claim through sale prior to 
auction sale— Bar of suit by such purchaser. 

B. 66 of the Oode applies only when the plaint- 
iff's olaim is based upon the auction-purchase. 
Where the tiQ4 of the plaintiff is not derived 
from the auction sale but is independant of and 
prior to the sale the seotion does not apply. 

It is only an innocent purohaser for value, 
not in any way a party to any fraud, who oan 
olaim the benefit of a purohase in bad or 
irregular proceedings in ezeoution of a deoree. 
A defendant who has obtained possessibn by 
fraud oannot set up a title acquired by fraud as 
an answer to a suit against him. Ram Khela- 
wjn Pande v. Aigar All, 36 Ind. Cas. 681. 

Roe and Prasad, jj. 

References 14 C. 18-13 I.A. 106-10 Ind. 
Jur. 428=4 Bar. P.CJ.J. 746-7 Ind. Deo. (N.B.) 
13 (P.0.) ; 16 C. 557, R. 

(148) 5. 66— Benami purchases at execution 
sf ilee— Purchase with joint funds by a member 
of a joint 'Hindu family. Mankaram Singh y . 
Baljnath Slngb, 18 O.C. 160=30 Ind. Cas, 
279. Bee Final Part. 1915, Col. 394. 

(148-a) 8. 66. &o'Benami Transaction, 
No. 6-o, 39 Ind. Gas. 866, 


Gly. Pro. Code (1908)— (Continued), 

(148.6) B. 66. Bee MORTGAGE (GENERAL), 
No. 64, 89 Ind. Cas. 171. 

(149) 8. 66 and 0. XXI, r. 94, scope of — 
Court auction— Benami purchase— Release 
by purchaser in favour of beneficiary— 
Nature of right conveyed — Grim. Pro • 
Code , 8. 144, order under, if bars prior 
suit for confirmation of possession, / 

A document whereby a benami purohaaer at 
a Court auotion renounoes hie olaim to the 
property purchased without conveying any 
title thereto is a release deed pure and simple 
and not an assignment of the rightB of the 
releasor, and a person olaiming under such a 
dooument oannot be regarded as himself the 

S urohaser by 'the purohaae oertified by the 
hurt ’ treating the name of the benamidar as 
a mere alias tor him. 

The principle of the deofoion in 86 0. 661 ia 
not applicable to transactions in whioh the law 
requires the name of the aotual purohaser to 
be oertified in a dooument by the Court. 

O. XXI, r. 94, and B. 66, Civ. Pro. Code, 
oannot be oonstrued in different ways. 

B. 66, Civ. Pro. Oode, does not apply to oases 
of oonteBt between two persons, each olaiming 
to be the real beneficiary under an admittedly 
benami Court auotion- purohase. 

An order passed by a Magistrate under B. 144, 
Orim. Pro. Goto, is not conclusive as to posses- 
sion and is no bar to a suit for confirmation of 
possession instituted before suoh order is served 
upon the plaintiff. Ramaiwaml Alyar v. 
Yenkappaler, 3 L.W. 233.= (1916) M.W.N. 
184-33 Ind. Oas. 1000. 

Ayling and Napier, jj. 

(160) 8. 66 and 0. XXI, rr. 97 to 103, scope 
of— Ejectment suit— Benamidar— Oertified 
purchaser , if can recover possession. 

In a suit in ejectment, a benamidar is not 
allowed to recover possession, though he is the 
holder of a certificate of sale, and the suit is 
necessitated by resistance or obstruction in 
ezeoution (a). 

B. 66, Civ. Fro. Oode, is designed to proteot 
only the person who has obtained aesale certifi- 
cate and has aoquired possession under it ; it 
has no application to a purohaser who seeks to 
oust another from possession. 

A real purohaser is entitled to take aotion 
nnder b. XXI, tr. 97 to 103, Civ. Pro. Code. 
Gullapalll Yenkataramayya v. Koonaparaja 
Yenkataraju, 4 L.W. 609-31 M.L.J. 877. 
Seshagiri Iyer and Phillips, jj. 
References :-(a) 22 B. 679, D. ; 84 M. 148, 
R* 

(160 a) S. 73. Bee EXECUTION OF 
Decree. 

(161) 8 . 73— Plaintiff's application for rate • 
able distribution refused— Plaintiff's revision 
petition dismissed— Suit under 8. 78, Civ . Pro • 
Oode, to recover portion of assets— Limitation^ 
S. 14 and Arts • 62, 120, Limitation Act (1908) 
—Deduction of time spent in prosecuting revision 
petition . Balzaath Lala v. Ramdoia, 16 M.L.T. 
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609-97 M.L.J. 640-96 Ind. Om. 919-89 U. 
69. Bee Final Pari, 1914, Ool. 894. 

(169) B. 78. Bee Nos. 96, 141, supra. 

(168) 3s. 78, 47-Oto. Pro . Code, 3. 78, 
order under— Nature of— Appealable when 
falls under 8 . 47* 

An brier under S. 73, Civ. Pro. Code, ordina- 
rily embodies expressly or impliedly that (1) tbe 
application of the oreditor is generally valid, 
(9) that fund in Court is available towards 
satisfying his claim, and (8) be is entitled to a 
particular portion of it. 

When the objection to the order under S. 78 
is based on the invalidity of the execution 
application or on the character of the fund in 
Court, the question is between the judgment- 
debtor and individual creditors, not tbe oredit- 
ors as a body, and the decision on it is really 
given under S. 47 although ostensibly under 
8. 78 and an appeal lies tbereon. 

Where, therefore, the 1st Court rejeoted a 
olaim for rateable distribution on tbe ground 
that the fund in Court belonged to the 
judgment-debtor as a separated member while 
the decree were against his family property. 

Held an appeal lay against the order. 
B. Yenketakrlehna Fattar v. R. Yenkata- 
krlshoa Pattar, 31 M.L.J. 820 - 20 M.L.T. 
686-6 L.W, 364. 

Oldfield and Krishnan, jj. 

(164) 3. 73, O. XXI, r. 66 — Consent 
decree— ‘Execution sale— A uctioneer nominee 
of parties— Purchase-money received by 
* auctioneer whether “ receipt of assets 
Rateable distribution . 

A consent order is a mere creature of agree- 
ment and carries out the agreement between 
the parties. It is nevertheless an order of the 
Court and possesses one at least of the essential 
characteristics of an order made by a Court of 
justice, namely, it is an order capable of 
execution by the Court(a). 

The employment of agents for the oonduot of 
an execution sale is dearly contemplated by 
r. 66 of O. XXI of O.P.G. The fact that 
the Court appoints a nominee of the parties to 
a oonsont decree to oonduot the Bale without 
attachment and notice does not render it the 
less a sale by Oourt(6). 

When a sale has been held by a Court in 
execution under O. XXI, r. 66, reoeipt of 
purchase-money by the agent is, for purposes 
of B. 78, equivalent to receipt of assets by the 
Court. 

The policy which underlies B. 73 obviously is 
to fix tbe point of time when the entire body 
of persons entitled to olaim rateable distribution 
should be finally ascertained ; that point of tupe 
is the moment when the entire purchase-mousy 
has been paid by purchaser. It is immaterial 
whether tbe purchase-money has been actually 
paid into the treasury or into the hands of a 
person employed by the Court to hold the sale. 
John OarapletGalitaan v* Woomesh Chandra 
Bannarjee, 86 Ind. Oas. 660. 
mookbrjbb and Cuming, jj. 

98 
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References (a) 79 L.T. 703 ; 9 B. A 0. 840 r 
R* (6) 16 O.W.N. 894, D. (e) 16 0*W,N. 879, D . 

(166) 3. 78 (1), (o) — 8urplus sale-proceeds , 
distribution amongst attaching creditors— Money 
standing to the credit of one suit , application lor 
transfer to another suit if to be made in former 
—Practice— Certificates of Accountant-General 
and Registrar, Original 8ids t required with 
application. Kumar Krishna Mltter v. Aroulya 
Oharan Mltter, 19 O.W.N. 346-31 Ind. Cas. 
616. See Final Part, 1916, Ool. 896. 

(166) 3. 60— Suit against Government — 
Notice of suit— Agent of Government threat- 
ening injury to property— Suit instituted 
before expiry of two months from the date 
of the notice . 

— The plaintiff gave a notioe of suit to Govern, 
ment under S. 80 of the Civ. Pro. Code on tha 
2nd May 1912. In the meanwhile, the Mam- 
latdar threatened to demolish the property 
which was the Bubjeot-matter of the suit. The 
plaintiff, thereupon, filed the suit on the 19th 
June 1912, praying for a declaration that a 
piece of laud in front of his house belonged to 
him aud for a perpetual injunction restraining 
the defendant from interfering with his enjoy- 
ment of it. It was objeoted that the suit was 
bad as having been brought within two months 
from the date of the notioe. 

Held , that the suit was not barred by the 
provisions of 8. 80 of the Civ. Pro. Code, 1909. 
as the plaintiff had to preoipitate the institution 
of the suit owing to the threat held out by the 
defendant's agent to demolish the property in 
suit during the ourrenoy of tbe notioe. The 
Secretary of State v. Gulam Rusal Gyasudln 
Kowarl, 18 Bom.L.R. 243-40 B. 392-34 Ind, 
Cas. 636. 

Batchelor and Shah, jj. 

(167) 3. 80— Act done under powers conferred 
by Crim . Pro. Code. Baehoha Singh v. Jafar 
Beg, 13 A.L.J. 786-80 Ind. Cas. 173. See 
Final Part, 1916, Col. 400. U 

(168) 8. 80— Suit against^fanAger, Encum- 
bered Estates, Bind— Failure to give notioe— 
Withdrawal— Subsequent Buit— Time spent in 
former suit— Deduotion— Computation of period 
of limitation. Bee BOM. ACT X OF 1876 
(Revenue Jurisdiction), No. 1,9 B.L.R 
167. f 

(169) 3. 86— Ruling Chief , suit against— Con- 
sent of Governor- General in Council refused— 
Privilege pleaded— Pleading on merits also , whe- 
ther amounts to a waiver of privileqe— Submis- 
sion to jurisdiction. Narayana Moothod v. 
Dewan of Ooehln, 2 L.W. 697 -(1916) M.W. 
N. 684-29 M.L.J. 667-30 Ind. Cas. 611-39 
M. 661. See Final Part, 1915, Ool. 401. 

(160) 3s. 86, 87, 0. V, r . 3 — Sutf against the 
Raja of Cochin in representative capacity— 
Whether sanction necessary even where he is 
pro forma defendant— Fixed annual allowance 
—Small Cause Court . K unban Moothad v, 
Banevjl, 18 M.L.T. 163-(1915) M.W.N. 640* 
80 Ind. OaB. 861. Bee Final Part, 1916, Ool, 
401. 
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(161) B. 87. Bee No. 160, supra. 

(161-a) 8 . 89. Bee APPEAL. 

(161-6) B. 89. Bee ARBITRATION. 

(161-c) 8 . 89. See AWARD. 

(162) 8 . 89, 0. XXIII, r. 3, and 8eh . II— 
Suit — Reference to arbitration without 
intervention of Court— Application to file 
award in Court— Procedure, 

" During the pendenoy of a suit, the parties to 
it referred the matters In dispute between them 
to arbitration without the intervention of the 
Court. The award having been delivered, the 
plaintiff applied to the Court, under 0. XXIII, 
r. 3, to reoord the award and to pass a decree 
in aooordanoe therewith. The defendant dis- 
puted the legality of the award on the grounds 
(1) that the arbitrators had exceeded their 
jurisdiction and (2) that they had refused an 
opportunity to the defendant to call witnesses: 

Held, that the plaintiff had adopted a wrong 
procedure in applying under O. XXIII, r. 3 ; 
that he was bound to apply to the Court uhder 
eeoond schedule to the Civ. Pro. Code, and 
that on such an application the defendant was 
entitled to raise his objections and be beard 
upon them. 

O. XXIII, r. 3. only refers to the adjustments 
of suits wholly or in part by any lawful agree- 
ment or compromise. 

No application oan be made to obtain a decree 
on an award exoept as provided for in B. 89 of 
the Civ. Pro. Code. 

Under B. 89, the provisions of the eeoond 
eohedule govern all arbitrations in a suit or 
otherwise exoept such arbitrations as are 
specially exoluded. An arbitration between the 
parties to a suit without an order of the Court 
has not been excluded and muBt, therefore, 
oome under the provisions which deal with 
arbitration without the intervention of the 
Court. Shavaksha Dloaha Davar v. Tyab 
Hajl Ayub, 18 Bom. L.R. 669-40 B. 386. 
Maclkod, J. 

(162-a) 8. 99. Bee Hindu Law (Religi- 
ous Endowments). 

(169-6) 8 . 92. Bee RELIGIOUS ENDOW- 
MENT. 

(162-c) 8. 99. Bee RIGHT OF SUIT. « 

(163) 8 . 92 — Temple subject to the Devos • 
tanam Committee — Scheme , if can be framed 
by the Court — Jurisdiction — Religious 
Endowments Act (XX of 1863), ecope of — 
Statutory body , if becomes functus officio 
by reason of constitutional changes— Hindu 
Temple— One of the trusteeships hereditary 
— Additional trustees . power to appoint — 
Reg. VII of 1817- Board of Revenue , if 
can (tyvest itself of its superintendence by 
handing over management to hereditary 
trustees— Nature of powers possessed by 
Board — Visitatorial jurisdiction— Religious 
Endowments Act , 8 . 14, if exhaustive— Civ. 
Pro. Code, 1908, 8. 92, remedy tender, if 


QIv. Pro. Code (1908)— (Continued), 

cumulative — Court's power to frame a 
scheme^ limitation to. 

A Court has power to frame a soheme in 
respeot of a temple subjeot to the superinten- 
dence of a Temple Committee. 

.The English and Indian authorities bearing 
on the question considered. 

A statutory body doeB not beoome functus 
Officio by reason of ohangeB in Ita constitu- 
tion (a). 

Per WalliSt C. J .— The effect of 8s. 3 and 
7 to 12 of Aot XX of 1863 is to transfer to the 
Temple Committee the powers exeroised by the 
Board of Revenue under Reg. VII of 1817 in 
the oane of temples in whioh the nomination 
of the Trustee, Manager, or Superintendent 
was vested in, or subjeot to the confirmation of 
Government, Be. 4 to 6 dealing with oases in 
whioh the right of appointment was not vested 
in the Government. 

8s. 14 and 18 of Act XX of 1863 do not 
empower the Court to frame a soheme for the 
management of the temple affairs (6). 

It was clearly the intention of the legislature 
that the extensive powers oonferred on the 
Board of Revenue by Reg. VII of 1817 Bhould, 
after the enactment of Aot XX of 1863, be 
exeroiBed by the Temple Committees. Courts 
should therefore be very slow to construe the 
latter Act m such a manner as to impede the 
due exeroieo of those powers. 

By merely making one of the trusteeships in 
a temple hereditary, the Board of Revenae did 
not deprive itself of its authority to appoint 
additional trustees. 

A temple managed by three trustees, one of 
whom is hereditary and the other two nominat- 
ed by the Temple Committee, falls under S. 3 
of Aot XX of 1663. 

In the oase of temples managed by a statu- 
tory body, the Court is entitled to assist that 
body and introduoe oertain changes whioh it is 
not open to that body to introduoe or whioh are 
admitted by them to be desirable (e). 

Per Seshagiri Aiyar , J.— It is not oompetent 
to the Board of Revenue under Reg. VII of 
1817 to divest themselves of all responsibility 
for management by handing over the affairs of 
a Devastaham to hereditary trustees. 

The remedy by suit given to the public under 
B. 14 of Aot XX of 1863 is not exhaustive but 
only a limited right and does not interfere 
with the general right of the subjeot under 
B. 92, Grim. Pro. Code. The two remedies are 
cumulative. 

The power of settling a soheme is not within 
the oompetenoe of the Temple Committee. A 
Civil Court alone has this power and the juris- 
diction of the Civil Court has not been ousted 
by^he oreatiou of the Temple Committee. In 
formulating the soheme, however, Courts should 
not unduly interfere with the powere entrusted 
to Committees. 

It oannot be said that a Court has no powes 
to frama a scheme simply beoause a statutory 
body had certain powers oonferred upon it 
suited to the exigencies of the situation at the 
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time of (he oreatlon of that body. It would be 
disastrous in this country if Courts were to 
cefuse to intervene on the ground that a statu- 
tory body has been oreated to ezeroiBe supervi- 
sion over the trust. 

The powers delegated to the Board under 
Beg. VII of 1817 and on Temple Committees 
nnder Aot XX of 1863 are analogous to those 
of visitors in England. 

Nature of visitatorial powers considered, 
fiitharama Ghetty v. Raraanujam Ghetty, 8 
L.W. 43 a 80 M.L.J. 39 = 19 M.L.T. 36 = 89 
Ind. Cas. 211 = 39 M. 700. 

Wallis, o.j. and Sbshagibi aitab, j. 

Referenda (a) 84 M. 1, Not F. (6) 36 M. 
861, F. (c) (1896) 1 Oh. 879, F. 

(164) 8 . 92 — Administration suit — 8uit by 
one executor against another to take account 
— Suit triable by the Subordinate Judge— 
If questions relating to charitable bequests 
should arise , directions could be taken by 
Advocate- General or the Collector from the 
Distmct Court— Practice and Procedure . 

One of the ezeoutors appointed by a will sued 
his oo- executor in the Court of a Subordinate 
Judge of tha Fiwt Clats, praying that the 
defendant should be held responsible for all 
sums of money lent by him to his friends and 
relations or proved to have been mismanaged 
during the period of hiB sole management, and 
for a permanent injunction restraining the 
defendant from managing without the oonsent 
of the plaintiff and from preventing the plaintiff 
from managing. The Subordinate Judge found 
that the property under the will was worth 
about Rs. 89,500 out of which private legaoies 
amounted to Rs. 19,600 and the rest Rs. 70,000 
were to be used for purely charitable and 
religious purposes. He, therefore, held that 
the suit should have been brought under the 
provisions of 8. 92 of the Civ* Pro. Code, into 
the District Court, and dismissed the same. 
On appeal, the Joint Judge held that the suit 
was properly brought in the Court of the First 
Class Subordinate Judge and sent it baok for 
trial on the merits, The defendant having 
appealed : 

Held , that the suit having been a general 
administration suit brought by one trustee 
against another with whose conduot he was 
dissatisfied, w&Bone which could be entertained 
by the Subordinate Judge of the First ClasB. 

Per Curiam .— 11 If any question relating to 
ohariftable bequests should arise in the present 
oase before the Subordinate Judge, hia proper 
oourae would her to give notice to the Advocate- 
General in order that that offioer might decide 
whether any aotion should be taken under 
B. 92 of the Civ Pro. Code in order to get 
any of the speoifio relief referred to in that 
■eotion. It would be quite possible for the 
Subordinate Judge to continue the administra- 
tion of the estate up to the point of separating 
the funds appropriated for particular oharities 
4 is to whioh sohemes would have to be framed, 
and holding these funds in the possession of a 
Receiver until the Advooate-General or the 
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Colleotor had obtained the directions of the 
Court, if suoh were neoessary with referenoa 
to tha disposal of those funds under some suit- 
able scheme. Suoh directions of course would 
have to be taken from the Distriot Court under 
S. 92.” BapoJI Jagannath v. Govlndlal 
Kasandas Shah, 18 Bom, L.R. 886=40 B. 
439 = 84 Ind. Cas. 167. 

SCOTT, O.J. and HflATON, J. 

(166) S' 93 —Scheme suit— Ancient temple — * 
Founder not known — Temple in possession of 
large Inam grants— Rights and ceremonies 
same as in public temples — Subsidiary 
temple , a public temple — Funds of both 
mixed up — Whether public or private— Caste 
or section of caste, whether can own temple 
—8, 589, if applicable to such a temple— 
Section of a caste , if a section of the public 
—Addition to temple funds and use of tem- 
ple and tf s funds for caste purposes, if make 
the temple private— Past user of a temple , 
if binding on Court framing scheme- Suit 
under 8 . 639 of Act XIV of 1883— Trustees, 

* whether can 6s removed — Nattukkottai 
Chetties , origin and settlement of. 

The first settlement of the Nattukkottai 
Chetties in the Madura Distriot was at “ Ilaya- 
thakudi ” and the term “ Ilayathakudi Nagar- 
thars ” comprises the whole community of 
Nattukkottai ChettieB. 

The several branches of the Nattukkottai 
Ghetty community are each known by the name 
of the temple to whioh it is particularly attach- 
ed and the term “ Ilayathakudi Kovil Nagar- 
thars ” comprises those families only whose 
principal place of worship is at Ilayathakudi. 

The grant of Inam lands to a temple is 
strong evidence of its public character (a). 

Where an anoient temple whose founder was 
not known, was shown to have been in posses- 
sion of large Inam grants from the pre-British 
Sovereigns, and was open to public worship, and 
the rites and oeremonies observed in it were the 
same as those observed in admittedly pnblio 
temples and where it was also shown that a 
temple subsidiary to the suit temple was 
admittedly a public temple and the funds of 
the two were mized up. 

Held (1) that the temple was a public temple, 

(3) that private ownership of suoh a temple 
should be stnotly proved, and 

(8) that the action of the managers of the 
temple in ezcluding two looal zamindars who 
had quarrels about property with the temple 
was no sufficient proof that the temple was 
private. 

A oaste or seotion of a caste oan own a 
temple (6). 

8. 639, Civ. Pro. Code (XIV of 1889), is 
applicable to a temple whioh is the subject of 
a public charitable trust even though managed 
by a oaste (c) A (d). • 

A particular seotion of a oaste whioh consists 
of several families not shown to be otherwise 
than very distinctly related to one another is a 
seotion of the public within the meaning ot 
B. 93, Civ. Pro. Code. 
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The foots (1) that the Nattukkottai Ohettiea 
levied a poll-tax among themselves and added 
largely to the inoome ol the temple, (3) that 
the temple was used for the public meetings of 
the oaBte and (S) that the funds of the temple 
were spent on buildings and other expenditure 
on behalf of the caste are no evidence that the 
temple is private property. 

The past user of a temple is not binding on 
. the Court framing a soheme under S. 93, Civ. 
Pro. Code, but in framing a soheme, the past 
user may well be taken into consideration and 
need be departed from only wherever neoessary. 

Quaere —Whether in a soheme suit under 
B. 639 of the old Code the Court deciding after 
the ooming into force of the new Code oan order 
the removal of trustees for misoonduot. 
Muthlah Ohetty v. Perlannan Ghettl, * L.W. 
998-84 Ind. Cas. 661. 

WaIiUS. G.J. and PHILLIPS, J. 

References: — (a) 24 M. 243, 22. (b) 11 B. 
634, relied on, (< e ) 8 B. 433. 22. id) 23 M. 83, 22. 

(166) 8 . 92— Public charitable trust— Hindu 
widow succeeding her husband as trustee — 
Alienation by her of the office— Effect— No 
vacancy— Suit by reversioners for her 
removal, possession of properties, etc.— 
Previous sanction of Advocate-General not 
obtained — 8uil not maintainable— Mere 
assertion of private right— Does not bar 
applicability of S . 92. 

V and others, the reversioners of a deoeased 
Hindu, who claim to be entitled to the offioe of 
the trustee of oertain publio charitable trust, 
instituted a suit for a declaration that they are 
the present trustees of the endowment and as 
such, entitled to conduct the oharities, that the 
alienation made by the widow of the last male 
holder of the offioe in favour of others is void 
and does not affect their rights. The plaint also 
oontained a prayer that, if neoessary, the widow 
may be removed from her offioe of the trustee 
and also one for possession of the properties, 
aooount books, etc. Held that the suit could 
not be maintained without the sanction requir- 
ed by B. 92, Civ. Pro. Code, 1908 (a). 

The alienation of the office by the widow, 
though a breach of trust, did not create a 
vacancy in the offioe. 

Until the widow is removed from the office, 
the plaintiffs have no right to get in. Tnere 
was no vacancy at the date of suit. Therefore 
^he present suit is one for the removal of an 
existing trustee and must be brought with the 
sanction of the Advocate-General as required by 
B. 92, ol. ( 2 ), Civ. Pro. Code, 1908, and not 
otherwise. 

The mere fact that the plaintiffs olaim aright 
to the offioe of trustee cannot be said to bar the 
applioation of 8. 92, Civ. Pro. Code. Mullangl 
Yenkatasabbamma v. Mullangl Yenkata- 
rangam Ohetty, 3LM.L.J. 280 — 4 L.W. 264 — 
86 Ipd. Cas. 678. 

ABDUR Rahim, c O.C.J. and 8 esha- 
GIBI ATTAR, J. 

References :-<«> 28 M. 197 ; 6 C.L.J. 621 ; 
16 I.A# 1 (10); 9C O.W.N. 118 ; 86 A. 98, 22. 

*V. 'J 


Olv. Pro. Code (i908)-(OofUhm«0. 

(167) 8. 92 (old 8. 689 )-8s. 14 and 18 of Act 
XX of 1868— Necessity for sanction under 
both— Alienees of temple properties — Not 
necessary parties to suit under 8 . 92. 

Although under 8. 639 of the Code of Civil 
Procedure there was a difference of opinion 
whether in a suit brought under that seotion 
sanction should not also be obtained under 
8. 14 of Aot XX of 1863, these doubts have 
been set at rest by 8. 92 of the new Code, as 
sub-ol. (2) makes it olear that the provisions of 
the seotion are mandatory and that no suit 
could be brought for any of the reliefs speoifled 
in the seotion exoept under the conditions laid 
down in the seotion, saving at the same time 
the jurisdiction of tho District Courts under 
the Religious Endowments Aot. 

8. 92, Civ. Pro. Code, and 8. 14 of Aot XX 
of 1863 are not mutually exclusive. A plaintiff 
has an option to bring hiB suit under either 
seotion for any relief common to both (ah 

Under 8. 92, the alienees were not neoessary 
parties, and in a suit like the present ^no relief 
oan be granted as againBt them. 8ubramanla 
Aiyar v. Yenkataohala Yadhyar, (1916) 9 M. 
W.N. 361-4 L.W. 444. 

AYLING and SRINIVASA AIYANGAB. JJ, 

Reference:— (a) 37 M. 184, F. 

(168) 8 . 92— Claim for account against 
stranger s t incompetent. 

Where a suit is filed under 8. 92 of the Code 
of Civil Procedure, the relators have no right to 
olaim accounts and enquiries from third persons. 
The relatore have no locus standi as against 
third parties. They oan only olaim acoountB 
and enquiries from trustees (a). Tlkamdas v. 
Gokaldae, 10 S.L.R. 12 — 36 Ind. Cas. 598, 
Hayward, a.j.o, 

References :—[a) 86 B. 29 ; 37 B. 96; 86 B. 
470, 22. 

(169) S' 92— Mutt— 8uit for declaration of 
plaintiff's personal right as mahunt— Right 
of suit— Burden of proof— Succession, 

A suit for declaration of plaintiff’s personal 
right as the duly constituted mahunt of a 
mutt is not barred by 8. 92 of the Civ. Pro. 
Code. 

In the case of a mutt the succession to the 
gaddi is governed by the oustom and rules of 
the seotion to which the mutt belongs whioh 
the plaintiff has to prove in eaoh oase unless 
the oustom is admitted. Ganga Ram v. Ram 
Baran, 84 Ind. Cas. 602. 

Richards, o.j. and Sundar Lad, j. 

Reference 9 A. 1 (P.G.),P’.‘ 

(170) 8. 92— Prosecution of appeal bp one of 
several plaintiffs. 

Id a suit brought under B. 92 of the Code, 
the necessity for the oo-operation of another 
person is restricted by the language of the 
seotion to the institution of the suit. No suoh 
oo-operation is required for the proseoution of 
an appeal from a deoree passed in suoh a cast* 
Where in a suit brought under B. 92 one alone 
of several plaintiffs survived, the surviving plain- 
tiff alone oan oarry on an appeal from a deoree' 
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passed in the toil. Pavmeshari Dai y. Olr- 
dharl Lai, 8Q Ind. Gas. 940. 

LINDSAY, J 0. and KaNHAIYA LaL, a J.O, 

References : — 34 led. das. 309 - 96 M.L.J. 
687 -(1914) M.W.N. 687, B 

(171) 8 99— Suit instituted under the Dts- 
tnct Court transferred to Subordinate Judge 
empowered— Subsequent notification limit- 
ing jurisdiction of Subordinate Judge . 

A imfc instituted under 8 99, Oiv. Pro Code 
in a Distnot was transferred to the Subordinate 
Jndge empowered by the Local Government to 
try suoh suits A subsequent notification limit- 
ed the jurisdiction of the Subordinate Judge 
to a specified looal area. 

Held that under the^ oiroumstance the sub- 
ordinate Judge is competent to try and dispose 
of the suit. Gantfpathl Atari v. Sundaram 
<Chettl, 31 Ind. Gas 897. 

abdua Rahim and Spbnoer. jj. 

Reference .—(a) 410 866, D & F. 

(179) 8, 92— Suit relating to charity— Con- 
sent of Advocate-Gene* al to institution of 
suit— Premature decision of necessity for 
consent . 

Whether in a suit relating to obanties the 
oonsent of the Advooate General is required or 
not depends upon the facts that may be proved 
at the trial. Where a plaint alleged that a 
Soheme in reaped of chanty property was 
obtained by fraud and waa not binding on the 
plaintiff, it would be premature to di9miaa the 
suit without entering into the faots of the 
oase. on the ground that the consent of the 
Advooate General was required to the institu- 
tion of tbo suit. Nandaranl Dasl y. Hari 
Gharn Gangopadhya 36 Ind Cas. 29. „ 

FLETCHER and TEUNON, JJ, 

(173) 8 92 — Sanction obtained by more than 
two persons— 8uit by any two of them— Main- 
tainability, Madala B&gavannarayana v. 
Yadapallt Peromallaoharulu, 29 M.L J. 231 
■>31 Ind. Oaa. 236. See Final Part, 1916, 
Ool. 404. 

(174) 8. 92— Grant whether to temple or 
Arohakas Construction — Soheme. See GRANT, 
No. 3, 31 M L J. 202. 

(176) 8 92. See TRUST ACT, No 3, 33 Ind. 
*Oas. 677. * 

(176) B, 92 Bee No. 13, supra, 

(177) 8s 92 and 116— Public trust , cause of 
action as to— Practice of District Courts to 
enquire ftnst whether subject matter of 
trust is public— Public trust if may be 
declared , when suit diemssed for want of 
cause of action— Costs if payable out of 
trust estate when no cause of action— Find- 
ings «n the judgment, immaterial tooths 
dmsion, if appealable— 8, 116, Civ. Pro . 
Code , revision under , of decree for costs . 

Where the plaintiffs’ suit is dismissed for 
want of oause of action, the defendant has no 
tight of appeal against some findings of fact 
whioh am not in his favour (a). 


01 y. Pro. Coda (iW8)-(Oontinu$d). 

It has generally been the praotioe of the 
Distnot Courts to enquire first into the question 
whether the trust is a public trust or not and 
this is probably a convenient course. Under 
S. 92, Civ. Pro. Code, no cause of aotion ansea 
save in a case of alleged breach oi a trust for a 
public purpose or where the directions of Court 
are deemed necessary for the administration ol 
suoh trust. 

Where the plaintiffs after obtaining sanotion 
from the Advooate General instituted a suit 
against the defendant for his removal from the 
management of a trust whioh was alleged by 
the plaintiffs to be a publio trust and the 
defence was that the trnst was not a publio 
trust and that there was no misfeaBanoe and 
the Distnot Judge found that the trust waa 
indeed a publio truet but that the defendant 
had no\ been guilty of misfeasance and so die* 
missed the suit for want of cause of action with 
ooBts to be paid out of the trust estate to the 
plaintiffs beoause the defence was that the trust 
was not a publio trust * 

Held— that when the Judge hasoome to the 
decision that there was no oauBe of aotion for 
the suit he oould not reoord a decision binding 
o p the parties that the trust was a publio trust 
and he oould not make an order for the pay- 
ment of costs from the estate as a public trust. 

Held further , that the order (or oosts out of 
the estate was without jurisdiction within the 
meaning of S 116. Oiv Pro. Code BrlJ Beharl 
Lai y Bhlvanath Prasad, 20C.WN. 1854- 
86 Iod Gas. 837. 

SHARFUDDIN and BOB, JJ. 

References . — (a) 18 0 647 , 7 A 606 (F.B.), 
F, 

(178) S. 92. 0. 1, r. 3— Suit for removal of 
trustee and for recovering possession of trust 
property from alienee— Alienee whether neces- 
sary party— Relief against alienee. All Haffls 
v Abdar Rah am an, 42 0. 1185-32 Ind. Cas. 
801. See Final Part, 1916, Col. 407. 

(179) 8 . 92, 0 I, r B—Suit re publio trust 
—Consent of Advocate-General— Right to 
worship idol. 

A suit relating to a publio trust should not 
be brought except with the oonsent of the 
Advocate General unleeB the plaintiffs have a 
special olaim or claim a fcpeoial interest under 
and Ay virtue of the trust, 

When the interest whioh the plaintiffs have 
as member of the public is not sufficient to 
enable them to maintain a suit under B. 99, 
Oiv.Pro. Code, 1908, without the oonBentof’tbe 
Advooate General, they oannot by Baying that 
they represent the whole of the Hindu popu- 
lation get a sufficient interest to buo apart from 
S. 92 GirIJa Pvosunno Boy y. Beeharara 
Patra, 85 Ind. Cas 846 

FLBTOHER and TBUNON, JJ. , 

(180) 8. 99 and 0. I. r. 10-S 92, nature 
of suit under— Public trust— Suit by twe 
worshippers with • the sanction of the 
Advocate-General— Death of one plamtif, 
if causes suit to abate— Court's power to add 
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partita— Sanction of Advocate-General if 
, necemary for such addition. 

A anil brought under S. 99 of the Oode of 
Oiril Procedure, 1906, is a representative Buit. 

As soon bb a suit is instituted by two petBons 
ith the previous sanction of the Advooate- 
eneral, all the worshippers beoome parties 
thereto as a representative suit, and the subse- 
quent death of one of the plaintiffs does not 
oaune the &uit to abate. The Court has ample 
power under O.T, r. 10, Otv. Pro. Code, to add 
other worshippers as additional parties and the 
previous sanction of the Advooate-General is not 
necessary tor suoh addition. Parameswarem 
Munpu v. Narayanan Namboodrl, 3 L.W. 
305 — (1916) M.W.N. 402 = 31 M.L.J. 279 = 40 
M. 110=34 Ind. Cas. 384. 

&ADASIVA AIYAR and MOORE, JJ. 
Reference 37 A. 296, Not F. 

(181) 8. 92 and O . XXII, r. 11— Suit for 
removing trustee and for declaration of invalidity 
of sale in favour of alienee from trustee— 
Voluntary transferee— Transferee for considera- 
tion but not in qood faith— Transferee for consi- 
deration and tn good faith — Distinction— Limi- 
tation Act, 8s. 10, 28 and Arts , 120, 134— 
Applicability —8. 64, Trust Act— Appeal by 
alienee — Death of trustee pending appeal— 
Whether appeal abates— Meaning of * right to 
sue*— Test— Whether alienees or trespassers can 
be joined as parties to suit under 8. 92, Civ . Pro, 
Code. Chettlknlam Praaanna Yenkatachala 
Reddfar v. Srlranga Animal, 26 M.L.J. 537 = 
(1914) M.W.N. 681 = 24 Ind. Oas. 369 = 38 M. 
1064 = 33 Ind. Cas. 46. See Final Part, 1914, 
Ool. 330. 

(182) 8. 95—' May apply to the Court ’— 
Arrest before judgment— Compensation— 
Counter-petition filed — A 7 o application— 
Award of compensation , if legal—* Expense 
or injury caused to the defendants meaning 
of —Reputation, injury to, and humiliation 
damages for, wheher legally awardable . 

The defendant in a oertain oase was arrested 
before judgment aod produced in Court. He 
then filed a counter- petition, wherein, after 
traversing the allegations of the plaintiff bb to 
the necessity for the arrest, he olaimed com- 
pensation for improper arrest. This was 
awarded to him. Objection having been taken 
to the validity of the order owing to non-oom- 
plianoe with the provisions of S. 95, Civ, Pro. 
Oode : 

r 

Held, that the award of compensation was 
perfectly legal and wa9 not vitiated by the 
absence of an application as contemplated by 
S. 96 of the Civ. Pro. Code. 

The words ' the expense or injury oaused to 
the defendant* in 8. 95, Civ. Pro. Code, are 
not oonfi&ed to oases where Bpeoial damage is 
shown or where the defendant has suffered 
some special injury that oan be measured in 
money. General damages oan be awarded 
under the section for injury to the reputation 
or the humiliation oaused of necessity by the 
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arrest. Snbraya Davay v. Yenkatmmte 
Alyer, 3 L.W, 80-(1916) M-W.N. 76-89 Ind; 
Cas. 599. 

Coutts-Tbotteb, J. 

(189 a) S. 96. Bee APPEAL. 

(183) 8. 96 and 0. IX, r. 6 and 0. XVII, 
r. 9— Ex parte decree— Duty of defendant 
— Consideration of question of suoh non- 
appearance in second appeal. 

"Where the defendant m a suit failed to 
appear on the adjourned date of hearing, it is 
the duty of the Court to bear sufficient evidence 
on the plaintiff’s side to justify the granting of 
the relief olaimed and pressed for. After the 
passing of the deoree the defendant is entitled 
to apply to the Court whioh passed the deoree 
for an order setting it aside, and that iB his 
only remedy, though he may ohallenge the 
deoree by way of appeal upon the ground that 
the evidenoe whioh the plaintiff had adduoed 
was not sufficient to justify the deoree. But in 
suoh appeal the defendant cannot go into any 
question oonncoted with his non-appearance at 
the hearing. The defendant is not entitled to 
have the remedy by way of applioation for 
restoration in the first Court together with a 
right to raise the same question by appeal 
against the deoree itself. Mussamat Humml 
y. Aziz ud-dln, 36 Ind. Cas. 277. 

RICHARDS. C.J. and BANERJI, J. 

(184) S. 96 (2), O. XLI, r . 27— Construc- 
tion— Ex parte decree— Appeal— Power of 
appellate Court to direct production of 
of additional evidence wrongly excluded by 
lower Court . 

A narrow construction ought not to be put 
upon the right of appeal against an Sx parte 
deoree whioh is oonferred by S. 96 (9), Civ. Pro. 
Code. The appellate Court has power under 
0. XLI, r. 27, to direct the produotion of 
additional evidenoe whioh has been wrongly 
exoluded by the original Cdurt. And there is 
nothing in the Code to suggest that the powers 
of an appellate Court in hearing an appeal from 
an ex parte deoree are more limited, Kodumal 
y. H. H. Sir Aga Khan Saltan Mahomed 1 
8hah, 9 S L.R. 191 = 34 Ind. Cas. 498. 

PBATT, J.O. and BOYD, A.J.O. 

References 90 M. 54, F. ; 17 B. 798 ; 28 G. 
738, R. 

(185) '5. 97 —Preliminary decree— Final decree 
— Appeal against preliminary decree only , 
although final decree could be appealed 
against in time— Avoidance of payment of 
Court-fees— Court-Fees Act. 

The plaintiffs obtained, on the 80th July 
1913, a preliminary decree in a mortgage suit. 
A final deoree was passed in the suit on 26th< 
Auguet 1919 requiring the plaintiffs to pay 
R* 8,000. The plaintiffs appealed on the 6th 
November 1919, against the preliminary deorea 
only, on a Court-fee stamp of Rs. 10, although 
their objection was as regards Rs. 9,000 of the 
amount whioh they were required to pay by the 
final deoree : 

Hsld, that, inasmuch as the fetes permitted 
the appellants to challenge both the preliminary? 
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deoree and the final decree within the time 
allowed by law for appeal againaf the prelimi- 
nary deoree, the Court oould not permit them 
to avoid the provisions of the Court Fees Aot by 
getting what might or might not be an effective 
reversal of the final decree by a circuitous 
method when the direct method a as open to 
them. Dattaraya Ramaehandra Savale v. 

A jin addin Fakr addin, 18 Bom L.R. 76-93 
Ind. Gas. 146. 

SCOTT, O.J., and HEATON, J. 

(186) 8. 97— Preliminary decree— Final 
deciee— Combined appeal against both — 
Legality . 

St 97, Oiv Pro. Code, 1908, does not prevent 
a party from filing a combined appeal against 
a preliminary and final deoree, if the dates per- 
mit him to do so. Balwantslng Ramohandra 
¥» Sakharam Mancharam, 38 Ind. Cas. 137. 
SCOTT, 0 J. and SHAH, J. 

(187) 8 . 97. See No, 1-b, supra, 

(187 -a) S. 98. See APPEAL. 

(188) S. 98— Reference to third Judge when 
to be made See LETTERS PATENT 
(Calcutta), No. 4, 23 C.L J. 692. 

(188-a) 8 . 99. See Appeal. 

(169) 8 . 99— Misjoinder of parties— Second 
appeal— Grounds of. 

Having regard to S. 99 of the Oiv Pro Code, 
a second appeal is not oompetent on the 
ground of misjoinder of parties. Shaff Navas 
v. Shah Nawaz, 118 P.L.R. 1916. 

Soott- Smith, j. 

(190) S. 99 O. XXXN, r. 3 (4)— Suit 
against a minor without formal appointment 
of guardian ad litem, r 7— Reference to 
arbitration by next friend or guardian 
ad litem without leave of Court, 

Although a formal appointment of a guard- 
ian ad litem is necessary in a suit against a 
minor under O. XXXII. r. 8, when suit 
against minors has been properly defended by 
the person who has n prior right under r. 3 (4) 
to be appointed guardian ad htem, and no 
ground is shown which would justify a Court m 
excluding him from the guardianship ad litem, 
the want of formal appointment is only an 
irregularity that is ourable under S. 99 of the 
Code of Civil' Procedure. 

There is no provision in the Oiv. Pro. Code 
for the formal appointment of a next friend in 
a suit by a minor. 

If a next friend or guardian ad litem refers a 
■nit to arbitration without the leave of the 
Court a suit will lie to set aside any deoree 
based on an award of the arbitrators in snob 
reference without leave, SI lam Kalla v. 
811am Bltama, 9 Bur. L.T, 168-33 Ind. Gas. 
941. 

PABLBTT, J. 

•(190-a) 8. 100. Bee APPEAL (SECOND 

appeal). 


OIt. Pro, Ooda (1906)— (Continued), 

(191) 8, 100— Practice— Taking up big origin 
nal suits after 80 p m — Prejudice . 

A District Munsif oalled a big original suit 
pending on bis file after 6-80 P M. one day, and 
as the defendants were absent, he examined one 
witness for the plaintiff and gave him a deoree. 
This deoree was upheld on appeal. In seoond 
appeal it was contended by the defendants on 
the strength of an affidavit filed by them that 
they were ready to go on with the oase that 
day, and waited in Court till 6-30 P. M , that 
they were then told by their vakil that there 
was no likelihood of their oase being taken up 
that day and that they might go home, that 
on the strength of that aesurAnoe they had 
gone home, that m their absence the oase wae 
oalled, that their vakil then represented the 
above faotB to the Court as also his inability to 
oross elamine tbe plaintiff's witness and an 
adjournment was prayed for whioh however 
was refused and that m consequence they were 
prejudiced in the oonduot of the case. The 
plaintiff filed a counter- affidavit by his vakil in 
the- Court of First Instance that it was usual 
for the DiBtriot Munsif to take up big original 
suits only after 6 30 P M., that the defendants 
had no witnesses ready that day and had told 
him at an earlier hour of tbe day that they were 
going to apply for an adjournment but that he 
was not aware of the circumstances under which 
the defendants left the Court-house that day. 

Held that, though it was very irregular on 
the part of a Court to take up for trial and 
dispose of heavy original suits at that late 
hour, and though such a practice was neither 
fair to the parties nor to tbe witnesses nor to 
the Court itself or anybody else, and a Court 
in doing so would not be acting in tbe best 
interests of justice, in the present case, having 
regard to the faot that the defendants were 
not ready to go on with the oase and had not 
instructed their vakil to cross-examine the 
plaintiff’s witnesses, and having further regard 
to the oiroumstanoe that they had not filed 
any affidavit before the lower appellate Court 
explaining the facts and showing bow they 
were prejudiced, this was not a matter in whioh 
the High Court would interfere m seoond 
appeal. Muruga Filial v. Krlshnaninrthl 
Chetty, 8 L W 368-34 Ind. Cas 647 

OOUTTS-TBOTTER and 8ESHAGBI AlTAB, 
JJ. 

• 

(192) 8, 100 —Second appeal— Finding of foot 
binding in* 

In a Ait for possession the lower appellate 
Court differing from the Court of first instance 
' found that the lands in suit belonged to the 
defendants and were in their posse^sirn for 
more than twelve years, that Abe plaintiffs had 
not proved their possession within the period of 
limitation, and dismissed the euit. In seoond 
appeal the deoision was reversed : Held, that 
the findings of faot arrived at by* tbe lower 
appellate Court were binding in second appeal. 
Duties of a Court of first instance and a Court 
of appeal indicated. BHeo Pujan ¥ Hobbit, 
14A.L.J. 1066-36 Ind Cas. 427. 

RIOHABDS, O.J and RAFIQ, J. 
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<Mr. Pro. Oodo (1908)— (Continued). 

(199-a) 8 . 100 — Second appeal— Findings of 
fact — Mixed question of law and fact— 
Review, 

Where the reasons set oat in a judgment are 
findings of fact and they are set oat in detail 
and summarised in the statement as an affirm- 
ative proposition, the affirmative proposition 
if not entirely a finding of law, is a mixed find- 
ing of faot and law ; the oonolasion arrived at 
oan be reviewed in seoond appeal, if the oonola- 
sion is one whioh ooald qot be arrived at upon 
the findings of faot upon whioh it is based with- 
out a misdireotion in law. Mails All V. 
Kher Chand, 86 Ind. Gas. 996. 

Walsh and Stuart, jj. 

(199) 8. 100 (o) — Second appeal— Substantial 
error or defect of procedure— Deciding a 
case upon part only of the evidence- 
Commissioner's report , rejection of. 

A second appeal lies against the dooree of the 
lower appellate Oourt on the ground of a sub- 
stantial error or dafeot in the decision of the 
oase upon the merits, when it is shown that the 
Court has decided the oase upon part only of the 
evidence after rejecting the Commissioner's 
report. Tirthabasl v. Bepln, 33 G.L J. 600- 
84 Ind. Cas. 30. 

SANDERSON, C.J., and MOOEERJEE, J. 

(193 a) S. 103. Seo APPEAL (SEOOND 

Appeal). 

(194) 8 . 102— Second appeal— Suit for dama- 
ges for cutting trees— Small Cause nature— 
Estates Land Act , Ss. 13 and 319 —Breach 
of the provisions of that Act — Jurisdiction 
— Suit, whether cognisable by the Revenue 
Court . 

A suit for damages for wrongfully outtingand 
oarrying trees is one of a 8mall Cause nature, 
even though it involves a question of title and 
is on that acoount tried on the regular side (a), 

Suoh a suit is not ezoluded from the oognis- 
anoe of the 8mall CauBe Coart by any of the 
exoeptionain the seoond schedule of the Provin- 
cial Small Cause Courts Act (6), 

S. 13 of the Madras Estates Land Act merely 
reoognises the right of an oooupanoy ryot to use, 
enjoy and out down trees in his holding. A 
suit for damages for cutting trees is not a suit 
for damages for breaoh of any of the provisions 
of the Estates Land Act, and oannot be brought 
withio tfaef scope of 8. 313, so as to ma]re it 
oognisable by a Revenue Court. Narayanappa 
alias Buohanna v. Yenkataraman, 30 M.L. 
T. 381-4 L.W. 246— (1916) 3 M.W.Nt 216- 
86 Jnd. Cas. 203. 

Spencer and Krishnan, jj. 

References : — (at 21 B. 246 ; 24 G. 668, Appr . ; 
16 M. 98, F. (b) 26 M. 176, R. 

(194-a) 8, 102— Execution— Sale under Small 
Cause Court decree, suit to set aside, dismis- 
sed — Seoond appeal 

B. 103 id* wide enough in its terms to cover 
the oaeee of suits of the nature oognisable by 
Courts of Small Oausos whether they are tried 
by the Courts of teal f Causes or by Courts in 
their ordinary original jurisdiction. So no 


Olv. Pro. Code (i90B)- (Continued). 

seoond appeal lies against the order by a Court 
of ordinary jurisdiction refusing to set aside a 
sale in execution of a decree of a Small Came 
Court. Sami Raw Appa v. Yalraxan Chat- 
tlar, 83 Ind. Cas. 719. 

abdur Rahim and spencer, jj. 

References (a) 19 M. 116; 80 B. 113— 
7 Bom. L.R. 641, F . 

(195) 8 . 102— Suit for damages— Suit of 
Small Cause nature— Claim under Re. 600 
— 8econd appeal , not competent * 

The plaintiff sued for cancellation of a Teaboo - 
lent executed by him in favour of defendant. 
No. I and for damages against defendants I and 
II for Rs. 260. In Beoond appeal to the High 
Court, he gave up his claims against the 1st 
defendant and only pressed his claim for 
damages against the 2nd defendant. 

Held % that as against the 2nd defendant the 
suit wab cognizable by a Oourt of Small Causes, 
exclusively and therefore a seoond appeal was 
not competent. Ramtahal Bahu ». Ganno 
Sabo, 34 Ind. Cas. 909. 

MULLIOK, J. 

(196) S. 102— Nature of Buit how to be deter- 
mined. See ACT IX OF 1887 (PROVINCIAL 
Small Causes Courts), No. 24, 12 N L.R. 
47. 

(197) Ss. 102, 116— Sait for rent and damages 
for breaoh of contract - Seoond appeal— Error of 
law — R Alston. See Ben. ACT VIII OF 1885 
(TENANCY), No. 65, 23 O.L.J. 667. 

(198) 8. 102, O. XLI, r. 23 and 0. XLIII, 
r. 1, cl* (u)— Order of remand— Suit of 
Small Cause nature — Appeal from order . 

Ab one appeal only is allowed aooording to 
S. 102, Civ. Pro. Code, and under O. XLIII, 
cl. iu) in a suit of Small Cause nature, no appeal 
lies from an order of remand passed in an 
appeal from a decree made in suoh a suit, for 
O. XLI. r. 23 of the Code allows an appeal 
from an order of remand only in a oase where 
an appeal would lie from the deoree of an 
appellate Court. Sarup v. Bandar, 36 Ind. 
Cas. 896. 

Rafiq, J. 

(199) 8* 102, 0. XLI, r. 28, 0. XLIII, r. 1 
(u) — Appeal— Order of remand — Suit of a 
nature cognisable in Small Gauses Court , 
Haradebdai Agarvalla v. Anarida Sheik, 99 
O.L.J. 97 — 80 Ind Gas. 894. See Final Part, 
1915, Col. 409. 

(200) 8. 104. See No. 81, supra, 

(200 -a) S. 104. See APPEAL. 

(201) S. 104, 0. IX, rr. 8, 9, 0. XLIII, r. 1 
—Order by Judge on the Original 8ide of the 
High Oourt refusing to restore oaee dismissed 
for default of a judgment and if appealable— 
0. XLIII, r. I, if appliee to appeadfifrom one 
Judge of the High Court to others. See 
LETTERS PATENT (CALCUTTA), No. 8, 30 
O.W.N. 694. 
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KHv. Pro. Oodo um-[OimHnugd). 

- (908) 8* 104 (d) (/), Boh. II, Act. 17-Order 
rtjeoting award lor mieoonduot — Appeal — 
Revision. Bee AWARD, No. 9, 107 P.W.R. 
1916. 

(908) 8 101, mb- 8* (1) (/) and sub-8. 9 and 
8eh. II, para 90— Award without intervention 
0/ Court— Application to file the same under 
Civ Pro . Code , 8ch. II, para 90 —Part invalid 
—Order of lower appellate Court rejecting the 
application— No second appeal— No revision. 
Ahmad Dio Anleul-Rahman v. Atlai Trading 
Company of Delhi, 66 P.R. 1916-146 P.W.R. 
1916 — 81 Ind. Oaa. 80. 8ee Final Pact, 1916, 
•Col. 410. 

(908-a) 8. 106. See APPEAL. 

(904) 8 106— Ex parte decree— Order setting 
aside— Appealability of— Service grants— 
Resumption 

An order setting aside an ex parte decree can- 
not be questioned in an appeal filed against the 
final deoree under 8. 106, Giv. Pro. Code 

In the absence of any allegation of tbe specific 
service for whioh the land was originally 
granted, a BUit for resumption of suoh lands is 
not maintainable. Muhammad All Muham- 
. mad Khan Bahadur v. Shaukat All, 84 Ind. 
Oas. 718. 

HOLMS, S.M. 

(206) B. 105. See No. 60, supra. 

(206) 8 . 105, O. XXI, r 66 [i)-No appeal 
from orders under O. XXI, r. 66 (4), Gtv. 
Pro. Code. 

There is no appeal against an order given in 
a proceeding under O. XXI, r. 66 (4), Oiv. Pro. 
Gode (a). Chatter jl y. Karpan Ohetty, 
8L.B.R 860-86 Ind. Ons. 409. 

FOX, O.J. and PARLETT, J. 

Reference (o) 16 G.W.N. 970, F. 

(907) 8. 105, 0. XXII, r. 9 (3) — Validity of 
order under 0 XXII, r. 9 (9), if oan be ques- 
tioned under B> 105. See HINDU LAW 
(DEBTS), No 4, 14 A.L.J. 610. 

(908) 8. 105, O XLIII, r. 1— Order setting 
aside ex parte decree — Whether appeal Ins, 

Under the Giv. Pro. Code, while an appeal 
lies (O. XLIII, r 1 id)) against an order 
refusing to set aside a deoree passed ex parte, 
no appeal lies against an order Betting aside 
suoh a deoree; and, adverting to 8. 105 (1) of 
the Gode, any error, Ac., made by a Court io 
setting aside an ex parte deoree is not an error, 
&o. f 14 afleoting the decision of the oase " and 
therefore oannot be 14 set forth as a ground of 
objeotion in tbe memorandum of appeal. 1 ' 
Fagal y. Mutsammat Haahmatl, 40 P.R. 1916 
-81 Ind. Oas. 914-188 P.W.R. 1916. 
JOHNSTONE, O.J. 

Re/erenoe : — 95 A. 980, F. 

(909) 8. 107. Bee No. 61, supra . 

(909-a) 8. 107 and O. XLI, r. 98— Remand— 
Wider powers under new Code— Remand 
not confined to disposal on preliminary 
issue. 

94 


OIy. Pro. Code (1908)-(Oonftnwed). 

Under the Code of 1908 the powers of a Court 
of appeal are muoh wider in reepeot of remand 
thAD the powers of a Court of appeal under the 
Code of 1883. An appellate Court has power to 
remand a oase even when it has been decided 
on merits and is not restricted to the disposal 
of a oase on a preliminary issue Where 
important questions were disallowed during tbe 
examination of the witnesses and as suoh there 
was no proper trial of the oase in the Oonrt of 
first iostanoe it is competent to the Court of 
appeal to remand the oase Buethir Bala 
Dutta y. Chandra Kumar, 86 Ind. Cas. 818. 
Chattebjee and Newbould, JJ. 

References:— 19 Ind. Cas. 684 — 16 C.L.J. 
268; 7 Ind. Cas. 75-12 C.L.J. 368 ; 32 Ind. 
Cas. 791 -43 0. 938-90 G.W.N 647, R. 

(910) 8. 107, O. XLI, rr. 93 and 35— Appeal 
Court if may remand cases otherwise than 
under— Addition of parties on appeal and 
amendment of plaint , »/ justify remand. 

The appellate Court hati power to amend a 
plaint by adding new parties, and when this 
has been done, the added as well as the original 
defendants have a right to file fresh written 
statements and to have the whole oase re- 
opened. In suoh oiroumstanoes tbe appellate 
Court haa power to remand the case for trial, 
independently of rr. 99 and 96 of O. XLI of the 
Giv. Pro. Code. 

The general power, given by 8. 107 of the 
Code to the appellate Court, of remanding 
oases for trial by tbe original Court, is not 
governed or limited by O XLI alone, but it is 
subject to Buoh conditions and limitations as 
may be prescribed m tbe Rules and Orders, 
and the amendment of a plaint and addition 
of parties m a Court of appeal is one of the 
conditions prescribed in the Rules and Orders. 
Mtah Dxlr All Bardar y. Sava! Behara, 20 
C.W N. 547-43 C 938-82 Ind. Cas. 791. 
HOLMWOOD and IMAM, JJ. 

Reference —41 C. 108, R. 

(211) 8. 107 (1) (6) and (2), O. XLI, r. 23— 
8cheme and arrangement of the Code- 
Lower appellate Court— Powers of reversal 
and remand— Remand on preliminary point . 

The Code consists (1) of that whioh is termed , 
11 the body of the Code," and (2) of the Rules. 

Tbe body of the Code 4s fundamental and is 
unalterable except by tbe Legislature ; the rules 
are oonoerned with details and machinery and 
oan be more readily altered. Thus the body of 
the Code oreates jurisdiction while tbe rules 
indioate the mode in whioh it is to be exeroiged. 
It follows that the body of the Code is expressed 
in more general terms, but it has to be read m 
eon junction with the more pertioular provisions 
of the Rules * 

8. 107 (1) (6) Oiv. Pro. Code, is subjeot to 
the conditions and limitations presort bed by tbe 
Rules. In the oase of a lower appellate Court, 
the power of reversal and remand is limited to 
the position described in O. XLI, r 23 of. the 
Code, Manl Mohan Mandal v. Ramtaran 
Mandal, 48 0. 148-88 Ind Cas. 899. 

Jenkins, o.j. and N.R. Chattebjee, j. 
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Civ. Pro. Code (1908)— (Continued). 

(919) 8. 107, cl. 9 and 0. 1, r. 10, 0. XXXIV, 
r. 1— Appellate Court to bring all partita on 
record— Wslful omission of necessary party 
— Decree for sale. 

Under O. I, r. 10 and 8. 107, ol. (9), Civ. Pro. 
Code, 1908, the appellate Court should see that 
all neoessary parties are brought on reoord 
before deciding an appeal. 

A deoree for sale in a suit in whioh a neces- 
sary party under 0. XXXIV, r. 1, was knowingly 
omitted from the array of parties in appeal 
oannot be allowed to stand. Yellammal v. 
Lakshmu Amnia), 81 Ind. Cas. 814. 

Sadasiva Aiyar and Napier, jj. 

(219 o) S. 109. See APPEAL— TO PRIVY 
Council. 

(918) 8 . 109— Application for leave to- appeal 
to Bis Majesty in Council— Substantial 
question of law— Position of person who has 
obtained Succession Certificate to collect the 
debts — Limitation Act (1908), Art . 69, 
8 . 10 . 

In a suit by persons ent itled to portion of the 
estate of a deceased against the holder of a 
Buooession Certificate, the trial Court held that 
Art. 69 of the Limitation Aot applied and that 
the suit was barred. The High Court affirmed 
the deoree. The plaintiffs applied for special 
leave to appeal to Hib Majesty in Counoil. 
Held, that the status of the holder of the Certi- 
ficate and whether he was not a trustee was a 
' substantial question of law’. Najra-un-nlssa 
Blbl v. Amina Blbl, 14 A.L J. 143 = 38 A. 188 
— 83 Ind. Cas. 346. 

Richards. c.J. and Rafiq, j. 

(914) 8. 109— Remand for decision on the 
meritB— Not a final order— No appeal to Privy 
Connoil. Bee APPEAL— TO PRIVY COUNCIL, 
No. I, 19 O.C. 86. 

(916) Sa . 109 and 110 —Value of subject- 
matter in the Court of First Instance less than 
Rs. 10,000— Value of subject-matter in dispute 
on appeal to His Majesty in Council exceeds 
Be. 10,000— Certificate, if can be granted— 
Involving * directly or indire'tly, some claim or 
question to, or respecting property of like 
amount or value,* meaning of. Sobramanla 
Aiyar v. Bellammal. 9 L.W. 1057 -(1915) M. 
W.N. 94A-I8 M.L.T. 450-30 M.L.J. 317- 
89 M. 843 — 31 Ind. Cas. 296. See Final Part, 
1916, Col. 413. 

(916) Ss. 109 (c) and 110 — Appeals to ths 
JTip g in Council— Batch suits — Amount or value 
of the subject-matter of each suit less than 
Bs. 10,000 —Aggregate value of the subject- 
matter of all the suits more than Bs. 10,000— 
Common judgment— Leave to appeal , whether 
can be granted . Ramehandra Raj it v. 
Appayya, 9 L.W. 916-30 Ind. Cas. 895. See 
Final Parf, 1915, Col. 413. 

(917) 8 . 109 (c) and 0. XLV, rr. 9 and 8— 
Appeal to Privy Council— 8pecial leave, when 

K anted by the High Court. Ayya Raghoaadha 
lathaehaviar v. Thlrumalal Echambadl 
Th!ruveDgadach*rlar, 9L.W. 999-18 M.L.T. 


Civ. Pro. Coda (1908)— {Continued), 

866 -(1916) M.W.N. 916-81 Ind. Cas. 40v 
Bee Final Part, 1916, Col. 419. 

(917 a) 8. 110, Bee APPEAL— TO PRIVY 
Council. 

(918) 8 . 110— Leave to appeal to Privy* 
Council— Claim for declaration and injunc - 
tion— Valuation of claim discretionary — 
Trial of suit by Second-class Subordinate 

. Judge— The real value of the claim can be 
shown by plaintiff. 

The plaintiff brought a suit for declaration 
and injuDotion in the Court of the First* class 
Subordinate Judge at Broach, valuing his olaim 
at Rs. 136. The oase was later on transferred 
to the Court of the joint Beoond-olass Subor- 
dinate Judge. The claim was decreed by both 
the lower CourtB ; but it was dismissed by the 
High Court. The plaintiff having applied for 
leave to appeal to the Privy OounoiJ, the de- 
fendant contended that, as the plaintiff bad 
elected to value bis suit at Rs. 135 and oonduot- • 
ed it in the Court of the Beoond-olass Subor- 
dinate Judge, the limit of whose pecuniary 
jurisdiction was Rs. 6.000, he oould not 
contend that the subject-matter of the suit waff 
worth Rs. 10,000 : 

Held , overruling the contention, that the 
claim being one for declaration and injunotion, 
the plaintiff, by suing in the Second-class 
Subordinate Judge’s Court, seemed to have 
made neither directly nor indirectly any sort 
of representation to the defendant as to the 
real or market value of the property to be affect- 
ed, as distinguished from the fiscal value 
which, as the law allowed him to do, he 
placed upon the relief which he was seeking, 
Mohanlal Nagjl v. Bal Kashi, 18 Bom. L.R. 
469 = 40 B. 477. 

Batchelor and shah, jj. 

Reference 15 Bom. L.R. 1021, D. 

(219) 8 . 1 10— "Involved,” meaning of — Appli- 
cation for leave tq appeal to Privy Council- 
Question of law involved in appeal , nature of, 

A question of law will not be deemed to be 
involved in an appeal under 8. 110, Civ. Pro. 
Code, if it be not necessary to decide it for the 
disposal of the appeal and if such question is 
likely to arise only in certain contingencies. 

The word “ involved ” as used in 8. 110 < 
implies a considerable degree of neoessity. 
Ghlia Singh v. Gajraj Singh, 19 O.C. 181- 
86 Ind. Cas. 807. 

KENDALL and MAHOMED ALI, A.J.CS, 

(990) S. 110— Appeal by claimant Jo Privy 
Council— Subjeot- matter of appeal, if mortgage- 
debt or property olaimed — Appealable value. 
See MORTGAGE SUIT, No. 1, 90 C.W.N. 1^79. 

(991) S. 110. See Nos. 916, 916, supra . 

(999) Ss. 110, 116— Letters Patent appeal— 
Judgment of reversal passed by single Judge of 
High Court oanoelled— Effeot— Position of 
Judge sitting alone — Whether his decision oan 
be revised under 8. 116, Civ. Pxo, Code — 
Leave to appeal to Privy Counoil, See LET- 
TERS PATENT (CALCUTTA), No. 8, 48 0. 90.* 
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Civ. Pro. Oodo (1908)— (Continued). 

(998) 8 . 110 and 0. XLV, r. 8— Leave to 
appeal to Privy Conned— Decision of lower 
Courts affirmed by Chief Court — Question of 
fast— No substantial question of lain — 
Leave not to be granted . 

Where the deoree o I the Chief Coart affirmed 
Abe decision of the Court immediately below, 
the decision of both Courts being based solely 
on the faote wbiob were held to be established, 
and where the petition for grant of a certificate 
for leave to appeal to His Majesty in Coanoil 
did not diBolose any question of law except one 
of limitation relating to one of several plots of 
land m dispute whioh plot was of a value below 
Rs. 10,000 

Held that no substantial question of law was 
involved in the appeal and that the case was 
not 1 otherwise * a fit one for appeal under 
O. XLV, r 3, Civ Pro. Code Vlr Singh v. 
Tlrath Ram, 64 P R. 1916 = 16 P.L R. 1917- 
86 Ind Cas 681. 

RATTIGAN and LESLIE JONES, JJ 
References .—id A. 91 ; 23 A. 227 (P 0 ), R. 

(224) 8. 110 and O. XLV, r. 8 (\)- Leave to 
appeal to Privy Council— Value of subject- 
matter above Rs 10,000— Necessity for some 
substantial question of law bemq involved 
Where, in respect of the subjeot-matter of a 
proposed appeal to the Pnvy Council’, the High 
Court modified the deoree of the lower Courts 
as regards a portion of it, while confirming the 
deoree as regards the other portions, leave 
should not be granted unless the proposed 
appeal involved some substantial question of 
law. The misconstruction of a portion of the 
evidence relating to particular factB cannot be 
treated as a substantial question of law within 
the meaning of 8 110, Civ Pro. Code Mulraju- 
lakshmt Yen kay aroma Rao v Yenkatadrl 
Appa Rao, 30 lnd. Cas 372. 

SADASIVA AIYAB and NAPIEB, JJ. 
References.— 26 Ind Cas. 306 = 16 MLT 
262 -(1914) M W N. 696-1 L W. 779-27 M. 
L.J. 461-200 LJ 376-37 M. 443-19 0 W. 
N. 97-16 Bom. L R. 863, F . 23 Ind. Cas. 
632-36 A. 325- 12 A L.J. 461, D. 

(925) 8, 110, para 2 —Appeal to Privy Counci 
—Property in dispute, value of—Valua - 
tion, how to be determined— Valuation tn 
the plaint , whether estops ths plaintiff— 
— Admission , if rebuttable . 

Under the second paragraph of 8. 110 o! 
the Code of Civil Procedure. the date of the 
deoree or final order from whioh the appeal to 
His Majesty in Council is to be made is the 
material date, and as such the valuation of the 
property at the date of the institution of the 
auit is immaterial. 

The fact that the plaintiff valued his suit in 
the Court of the first mstanoe at a sum lest 
than Rs. 10,000 and paid Court-fees acoord 
Ingly, does ntf debar him from raising tin 
point that the property whioh is in dispute in 
the appeal to His Majesty m Counoil is in fao 
valued at more than that sum. At the most h 
oould only be taken as an admission, and it was 


Qlv. Pro. Oodo (1908)— (Continued). 

one that might be rebutted by subsequent 
jvidenoe. Borendro Math v. Dvarka Hath, 

24 C L.J'. 860-44 C. 119-91 O.W.N. 680- 
86 Ind. Cas. 606. 

SANDEBBON, 0 J. and MUKEBJEB, J. 

(226) 8 . 110 (2 )— Property involved over ten 
thousand in value — Interest of appellants 
Jalkavan v. Janki Baho, 18 A L J. 1076 - 89 
lnd. Cas. 869 Bee Final Pftrt, 1916, Col. 4Uu 

(297) B 113, G. XLVI, r. 1— Reference under 
B. 118— Whether oan be made if appeal lies— 

B. 113 controlled by 0. XLVI. r. 1. See PHB- 
EMPTION, No. 18, 130 P.R. 1916. 

(227 a) 8 116. See REVISION. 

(228) 8. 115— Presidency Small Cause Court 
— Judgment of the Full Bench— Question of 
limitation— Revision. 

The High Court has no power under S. 116, 
Civ. Pro. Code, to revise the deoituon of the 
Full Bench of the Presidency Bmall Cause 
Court on the queHtion of limitation merely 
because it ib alleged to be erroneous. Kappa- 
sawmy Iyengar v. Narayana Iyengar, 19 M. 
L.T. 24-3L.W 36 = 32 lnd. Cas. 8 
BADASIVA AIYAB and NAPIER, JJ. 

References .—16 MLT. 438, confirmed ; 

2 L W. 1116 , 91 M L J. 1020 , 2 L.W. 230. 
overruled ; 41 0 323, F 

(229) 8 . 116— Limitation point Of- Judgment 
of appellate Court not dealing with it— 
Material irregularity . 

The mere faot that the judgment of an 
appellate Court does not deal with a point of 
limitation arising in the case doe* not amount 
to a material irregularity in the disposal of a 
case so aB to merit interference by the High 
Court in revision Daralsaml Udayan v. 
Kadirsan Rowthen, 3 L.W. 176-32 Ind. Cas. 
785. 

BESHAOIBI AIYAB, J. 

(230) 8. lib— Revisxonal jurisdiction — High 
Court— Decision of District Court— Bombay 
District Municipalities Act I Bom Act III of 
1901), 8. 160, cl. 3 

An application under the revisional jurisdic- 
tion of the High Court dnes not lie from the 
deoieion of a JDistriot Court under o1?8 oi S. 160 
of the Bombay District Municipalities Act, 1901. 
The Munlolpallty of Belgaam v. Rudrappa 
Subrao 8utar, 18 Bom. L.R. 940-40 B. 509- 
84 Ind. Cas. 21. • 

Batchelor and Shah, jj. 

(231) S. 115— Crim. Pro. Code , 8 . 476-Pro- 
ceedmgs taken while a suit is pending— If 
material irregularity 

Where in (be oourse of a oivil suit before the 
Distriot Munsif. the petitioner mrffle a state- 
ment which the Court has reason to believe to 
be untrue as it contradicted a statement fUado* 
by him in its pretence blfore the oase was taken 
up and the Court prooeeded against him undet 
B 476 immediately after the statement waa* 
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made without waiting lot the completion oi 
oivil Bait ' 

Held, per Sadasiva Iyer and Oldfield , JJ, % 
( 8eehagiri Iyer , J contra) : That the Court was 
not bound to wait till substantive proceedings 
were over before it oould initiate aotion under 
Be 476, Grim. Pro. Code, and that its failure to 
do so did not constitute material irregularity in 
tbeezeroise of its jurisdiction under 8. 115 (e) of 
the Civ Pro. Code. 

Per Seshagiri Iyer , J.— Under 8 476, Grim. 
Pro. Code, proceedings must be taken at or 
immediately after the termination of the trial 
of the suit or case and the action taken before 
the suit is closed although not without juris- 
diction is a material irregularity in the ezeroise 
of jurisdiction. 

Per Oldfield , J.— An accused is not entitled 
as of right to insist on all his evidenoe being 
taken in the substantive proceeding, before 
sanction is granted against him. Aud there 
is nothing in the wording of S 476, Orim. 
Pro. Code, inoonsistent with thiB oonolusion. 

Per 8adasiva Iyer , J.— The words of 8. 476 
are very wide and an order under it may be 
based]on materials which have not been Btriotly 
made legal evidence. 

Per Seshagiri Iyer. J —Before a person is 
aBked to stand his trial, it must be fairly clear 
to the sanctioning authority that there is a 
probability qf a conviction being had. Klng- 
Emperor v. Karri Yenkaona Patrodu, 20 M, 

L. T. 252-4 L.W. 383-31 M.L.J. 440-(1917) 

M. W.N. 130-17 Cr. L.J. 515-36 Ind. Cas. 
483. 

OiiDFiBiiD, Sadasiva Iyer and Sesha- 
giri Iyer, jj. 

(292) 8. 115— Decree confirmed in appeal— 
First Court, xf can amend its own decree 
subsequently— Jurisdiction— Practice. 

Where a decree is confirmed in appeal, the 
deoree liable to be amended is only that of the 
appellate Court and not that of the Court of 
firBt instance, Consequently where the appel- 
late Court has passed its decision, the only Court 
competent to amend the decree is the appellate 
Court and the first Court has no jurisdiction 
to entertain any applioation for amendment 
of the deoree of the appellate Court (a). A, 
Bhaglrathl Nethlar Amma v. H. M. Meenakshi 
Nethlaraiiima, 4 L W. 225-31 M.L.J. 438- 
(1916) 2 M.W.N. 249-35 Ind. Cas. 891. 
Seshagiri Iyer, j. 

Reference : — (a> 24 M. 646, D , 

(983) S. 115— Error of law as to jurisdiction 
—Jurisdiction depending on finding of fact 
— Documentary evidence— Misconstruction 
— Revision. * 

If an appellate Court by an error of law finds 
jurisdiction in the Oivil Courts, ordering juris ■ 
diction to the Civil Courts, interference in 
revision under 8, 115 ia permitted (a). 

But where the jnrisdioMon depends on a 
finding of foot, unless that finding of faots rests 
on no evidenoe whatever, revision under B. 115 
is not legally permissible. 

mj 
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Even if the lower appellate Court has mis- 
construed a portion of the documentary evidenoe 
or ignored important evidenoe in the ease, it ia 
not a fit oase for interference under S. 115 (b). 
Karri Rarasayya v. Thavvala Nageiwara 
Ran. 31 Ind. Oae. 209. 

SADASIVA AIYAR, J. 

References :-(a) 24 M.L.J. 112, F. (b) 98 
Ind. Gas. 559 ; 25 Ind. Oaf. 891 ; 26 Ind. Caa. 
67, R. 

(234) 8 . 115 — Failure to take into account 
proposition of low— Revision* 

Revision lies if there is failure on the part of 
the lower Court to take into aooount a proposi- 
tion of law as to whioh there can bo no doubt, 
Maung Pa Kyaw v. Janalll, 35 Iod. Gas. 436. 
Maung Kin, j. 

Reference s— 2 L.B.R. 993, F . 

(234-a) S. 115— Revision — Erroneous order 
re payment of Court fee. 

Where an erroneous order is made re pay- 
ment of Court fees the party affected by the 
order need not wait for a dismissal of his olaim 
by disobeying the Court's order and then 
move the High Court, either by way of appeal 
or revision. The High Court oan interfere with 
the order of the lower Court in ezeroise of the 
powers oonf erred by S. 115 of the Code. Dodda 
Bannekappa v. Sakravva, 36 Ind. Cas. 831, 
Bbinivasa AYYANGAR, j. 

References 7 Ind. Cas. 92 — 12 G.L.J. 211 
-14 C.W.N. 932, F. 

(235) S. 115 — Appellate Court— Decision 
regarding jurisdiction of original Court to try 
suit— When open to revision— Failure to exer- 
cise jurisdiction vested in it by law—* Acted 
illegally '—Meaning of the phrase— Appellate 
Court -Nature of proceedings before— Powers 
and duties. Ylppuitirl Atohayya v. Kauohn- 
martl Yenkata Seetaramaohandva Rao, 18 
M.LT. 60-24 M.L.J. 112-18 Ind. Cas. 555 
-39 M. 195 (F.B.). Bee Final Part, 1913, Ool. 
351. 

(236) 8 . 115 —Limitation Act (1908), 8. 15 
and Art. 182 -Auction-purchaser — Applica- 
tion for deltvety— Obstruction to the same — 
Dismissal of petition— Suit for declaration that 
properties are liable to be delivered— 8econd 
application for delivery within three years of 
the decrie in second appeal , but more than three 
years after first application f if barred— Revision 
— Jurisdiction — Objection that a suit tool 
wrongly conceived, whether can be taken for the 
first time in revision . Thpmaa Pltlal v. 
Muthnraman Chatty, 2 L.W. 609 - 80 Ind. 
Cas. 264. See Final Part, 1915, Ool. 418. 

(237) 8. 115 -Presidency 8mall Cause Court, 
decision of, if subject to revision by the High 
Court — Jurisdiction — Presidency Small Cause 
Courts Act (XV of 1882), 8s. 19-A and 89— 
Right to apply for new trial L whether in the 
nature of an appeal— Order rimming a plaint 
for presentation to proper Court— Application 
for new trial not made— Revision to High 
Court , if oompetent. Magoov Maava Bahlb v, 
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Bookulal Bowear, 9 Ii.W. 719-18 M.L.T. 951 
— (1916) M.W.N. 907— 80 Ind, Om. 188. Bee 
Final Peri, 1916, Ool, 418. 

(988) 8 . 116— Presidency 8tnall Oause Court n 
Act (XV of 1883), 8, 11— Erroneous decision 
on a question of law— Reusability by High 
Oourt— Extent of High Court's powers— 8, 36. 
dot IX of 1887 {ProvL 8* 0. Courts ). Yenkata- 
ramaojalu Naldo y. Ramaiwaml Naldu, ,9 
li.W. 709-18 M.L T. 161-39 M.LJ. 358- 
(1915) M.W.N. 798-80 led. Oaa. 353. See 
Final Pari, 1915, Ool. 419. 

(989) 8. 115 —Revisional jurisdiction— High 
Oourt— Order granting temporary injunction 
—Case— Bombay Beg . II of 1827, 8 . 5— High 
Courts' Act (24 and 26 7tc., c. 101), 8. 9— 
General Repealing Act (XU of 1878). Bal 
Atranl v. Deepsing Barta, 17 Bom. L.R. 1097 
—10 B. 86-83 Ind. Gas 358. See Final Part, 
1916, Ool. 121. 

(910) S. 116 — Applicability when there is 
remedy by way of appeal and second appeal. 
Bee ABATEMENT, No. 2, (1916) M.W-N. SOI. 

(911) S. 116— High Court’s power of inter- 
ference in revision. See ACT IX OF 1887 
(PROVL. S 0. COURTS), No. 7, 20 C.W.N. 

iosa 

(212) 8. 116— Deoision of Subordinate Judge 
on the Small Cause side— Appeal— Revision— 
Procedure. See ACT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 66, 81 Ind. Gas. 16-5 L. 
W. 220. 

(312-a) S. 116. See BEN. ACT VIII OF 1885 
(TENANCY), No. 61-c, 32 Ind. Oas. 982 

(218) S. 116— Deoision of Revenue Court- 
Revision to High Court if oompetent. See 
Mad. act I of 1908 (Estates Land), 
No. 42, 8 L.W. 158. 

(214) S. 116— Tenant at fixed rates— Suit for 
arrears of rent— Presumption— Second appeal 
to District Judge— Revision. See U.P. ACT 
II of 1901 (Agra Tenancy), No. 6, n A.L.J. 
981. 

(916) S. 116— Award filed— Objections taken 
to award— Date fixed for final disposal a day 
after filing objeotions— Application for adjourn- 
ment rejected — Decree in accordance with 
awatd— Material irregularity— Revision. Bee 
AWARD, No. 5, 11 A.L.J. 126. 

(916) 8, 116— Competency of revision when 
there is no appeal. See EXECUTION OF 
DEOqpK, No. 1, 8 L. W. 31. 

(917) 8. 116— Collector refusing to make 
reference— Order, if, may be revised by the 
High Oourt— Mandamus. See LAND ACQUISI- 
TION ACT (1891), No. 9. (1916) 2 M.W.N. 348. 

(248) S. 115. See REVISION, No. 8, 81 M. 
Ii.J. 627. 

(919) 8. 115. Bee REVISION, No. 4, 81 Ind. 
Oas. 608. 

(960) B. 116-— Civil Oourt taking action under 
B. 176, Orim. Pro. Code— Interference of High 
Oourt in revision under B. 189, Orim, Pro. Oode 


01 y. Pro. Oods (1908)— (Continued), 

—Legality— High Court's interference under 
B. 116, Oiv. Pro. Oode, when justifiable— Sana- 
tion to proseoate— Whether notioe neoessary. 
Bee Sanction to prosecute, No. 8, U.B.R. 
(1915), 8rd Qr., p. 88. 

(961) B. 116— Sanction for proseoution for 
per jury— Omission to speoify the statements 
for whioh proseoution was ordered— Material 
irregularity— Revision. Bee SANCTION TO PRO- 
SECUTE, No. 9, 11 A.L.J. 811. 

(359) 8. 115— Application for sanotion dis- 
missed by Presidency Small Cause Court— 
Revisional powers of High Oourt — S 195, Orim. 
Pro. Oode. See SANCTION TO PROSECUTE, 
No. 1, 18 0. 697. 

(268) S. 116. See Nos. 13, 97, 180, 177, 
197 and # 922, supra t and No. 271, infra . 

(254) S. 116, 0. 1, r. 10, el. (2), andO. XXUI, 
r. S—Powets of Courts in striking off and 
adding parties— Dismissing suit for no*. 
prosecutum, when plaintiffs compromise 
with only some of the defendants— Court if 
bound to pass a decree embodying the terms 
of the compromise under 0. XXIII, r. 3— 
Appeal if lies, when no decree passed— 
Alternative remedy by way of revision 
under 8 . 115, Civ. Pro . Code, if lies— 
Erroneous application of section of law % if 
open to rsewton under 8 . 116, Civ. Pro. 
Code. 

In a suit for dissolution of partnership and 
for Accounts, the plaintiffs, having received a 
large sum of money from some of the defend- 
ants, filed aoompromise petition and asked for 
dismissal of the suit. The other defendants 
objected to the dismissal of the huit, praying 
that they might b§ made plaintiffs and allowed 
to continue the suit, and the plaintiffs, if neoes- 
sary, might be made defendants. The Oourt 
held that it had no power under the new Civ. 
Pro. Cods to make the transposition of parties 
asked for, and henoe dismissed the suit for non- 
proseoution. The objecting defendants then 
asked the Court to draw up a deoree so that 
they might appeal, but the Court did not draw 
up any decree. 

Held— That the Court bad ample powers 
under the new Oiv. Pro. Oode to make trans- 
position of parties and it ought to have done 
that. 

That it was not bound to pass a deoree under 
0. XXIII, r. 3, and no appeal lies against the 
order of dismissal. 

That the lower Court, having failed to 
exercise the discretion vested in it under 0. a I, 
e. 10, failed to exeroise a jurisdiction vested in 
it in refusing to make the transposition prayed 
for, and henoe that order is liable to be set aside 
on revision by the High Oourt. Brojendra 
Kumar Dai y. Goblnda Mohan Das, 20 0.W. 
N. 763-31 Ind. Cas, 186. 

D. Ohatterjbe and BeachcrOft, jj. 

References 2 Bom, H.O.R. 310; 7 B. 167; 
90 B. 677, F. 

(256) B. 115, O. Ill, r. 1, Boh. II, ol. 15 (1)— 
Award filed in Court— Judgment prononnoed in 
terms of award before expiry of ten days for 
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filing objections— Material irregularity— Revi- 
flion— Bogus award — Duty of Court— Statement 
that a party agreed to the award— Effeot — Ad 
•mission whether conclusive— S. 31. Evidence 
Act— Court when must act nunc pro tunc— 
Pleader’s authority to refer to arbitration. See 
AWARD. No. 10. 9 B.L.R. 183. 

(256) S. 116. 0. XX. r. 18 and O. XXVI. 
r. 18— Partition suit— Compromise— Application 
for appointing a Commissioner to work out the 
shares , whether a step in the suit or in execution 
—Limitation bar of, whether applicable to such 
an application — Practice— Court erroneously 
treating a petition in suit as one in execution 
—Appeal against the order , if competent . 
8rlnlvasa Mudalt y. Ramatami Mudall, 2 L. 
W. 693-18 M.L.T, 145 = (1915) M.W-N. 725 = 
80 Ind. Cas. 380. See Final Part, 1^16, Col. 
*93. 

(256 a) 8. 116, 0. XXI, r. 89— Execution 
sale— Mere payment without application to 
set aside sale— Application if to be in 
writing— Amendment of petition— Revision. 

Mere payment without an application under 
O. XXI, r. 89 of the Code of Civil Procedure to 
set aside the sale is not sufficient (a). 

It is, however, not neoessary that the appli- 
cation to set aside the sale should be in writing. 
An oral application is sufficient (6). 

Where a person with the object of setting the 
sale puts in a petition Btating that he ha9 paid 
the money into the treasury and the petition 
contains no formal prayer to set aside the 
sale, there is nothing to prevent the Court from 
allowing the petitioner to amend the petition by 
adding a formal prayer (c). 

The High Court will not in a petition filed 
under S. 116 of the Oiv. Pro. Code allow an 
unstamped memorandum, filed under the Civil 
Rules of Practice to notify a payment, to be 
stamped as a petition and to be amended by 
containing prayers to set aside the sale under 
O. XXI, r. 89. nearly 15 months after the appli- 
cation is barred. Parat Yeetll Seethl y. Ambala 
YeetU Kolathur, 32 Ind. Cas. 46. 
KUMARASWAMI SABTRI, J. 

References : — (a) 13 Ind. CaB. 404—9 A.L.J. 
19, F. ( 6 ) 22 Ind. CaB. 291 = 14 M.L.T. 534- 
(1914) M.W.N. 62, F. (e) 25 Ind. Cas. 883-2 
L.W. 665, F. 

(256-b)**S* 115, 0. XXIII, r. 1— Suit with- 
drawn with liberty to bring fresh suit when 

« plaint not defective . 

An order made by the lower appellate Court 
allowing an appellant to withdraw his suit 
with liberty to bring fresh suit on hiB petition 
alleging that some persons not named in the 
petition were necessary parties but had not 
been made parties oould not be sustained 
sinoe it oould not be shown from the reoords 
that the plaint was, in reality, defeotive. 
Upendvsr Chandra Do y. Girlih Chandra Do, 
12 Ind. Cas. 402. 

' D. Chattrrjeb and Beachcboft, jj. 

(257) S. 115, 0. XXIII, r. 1— Absence of I 
formed defect— Withdrawal of suit—Revi - 


OIy. Pro. Code (1908)— {Continued). 

There is no general jurisdiction given by 
Oiv. Pro. Code for allowing a party to withdraw 
ezoept under the provision of 0. XXIII, r. 1, 
Oiv. Pro. Code. 

If there is no formal defeot in the oase, the 
plaintiff oannot be allowed to withdraw the 
suit with liberty to bring fresh suit. If the 
plaintiff is allowed in suoh a oase, the High 
Court will set aside the order. Ramohandva 
Dar v. Haohunlka Fakir, 85 Ind. CaB. 848. 
OHATTERJEB and NUWBOULD, JJ. 

Reference : — 16 O.W.N. 1027, Appr . 

(257 a) 8 . 116, 0. XLI, r. 10, cl (^-Appli- 
cation for restoration of appeal rejected— 
Review— Order refusing to set aside order 
rejecting appeal— Appeal— Review rejected 
—Revision. 

Where an appeal wa9 rejected under 0. XLI, 
r. 10, ol. (2) of the Code of Civil Procedure. 1908, 
an application for the restoration of the appeal 
to the file may be treated as an application for 
review of the order rejecting the appeal. 

No appeal lies from an order refusing to set 
aBide an order rejecting an appeal under O. XLI, 
r. 10. ol. (2) (a). 

Where the lower appellate Court is of opinion 
that in iba view there is no ground for a review 
of its order rejecting an appeal under 0. XLI, 
r. 10, ol. (2), Oiv. Pro. Code, the High Court 
ought not to interfere with that order in the 
exercise of its revisiooal jurisdiction. Mejajeo- 
nessa Blbl y. 8helkh Didary, 32 Ind. Cas. 86. 
Richardson and Imam, jj. 

References (a) 30 A. 143 — A.W.N. (1908) 
63-5 A.L.J. 109-3 M.L.T. 221, R. 

(268) 8. 116 and Sch . II —Art. 168, Limita- 
tion Act (1908) — Award— Objections Hied in time 
—Refusal to hear by Court as being filed out of 
time— Revision, competency of — Jurisdiction. 
Nanjunda Chetty y. Ramasamy Ohetty, 2 L. 
W. 1115-31 Ind. Cas. 536. See Final Part, 
1916, Ool. 426. 

(269) 8 . 116, 8ch. II, r. 16 — Decree based on 
arbitration award , appeal from , and revi- 
sion of. 

Rule 16 of the 2nd schedule of Civ.Pro Code, 
1908, lays down that there shall be no appeal 
from a decree whioh is in accordance with the 
award. But if it oan be shown that the lower 
Court acted without jurisdiction or acted with 
material irregularity indealinj with the award, 
it would be open to the High Court on a proper 
oase being made out to revise suoh an order. 
Aramanai Rajagopala y. Aramanal Ranga- 
saml, 31 Iud. Cas. 458. 

ABDUR RAHIM and SPENCER, JJ. • 

Reference :— 29 0. 167 (184) (P.O.), F. 

(260) S. 115 and 8oh. II. para. 16— Deoree in 
aoooidanoe with award — Appeal — Revision 
when maintainable — Court if oan advise arbi- 
trators. See AWARD, No. 2, 11 P.W.R. 1916. 

(261) 8s . 117. 161, 0. XLI, r. 10— Seourify 
for costs— Appeal from an order in insolvency- 
jurisdiction of Appellate Court— 8* 8 (2) (6), 
Presidency Towns Insolvency Act (III of 1909) 
—Practice, la the matter of Oobevdhona 
Beal, an Insolvent ; 8m, Lakhyprla Dael v. 



881 1 


DIGBBT OT GA8BB, 


889 


Olt. Pm. Ooda (1908)MA>»<»n«*J). 

Mm. B.Jklibotl OmI, 90 O.W.N. 140- 98 0. 
L.J. 94 -48 0. 948 - 89 Ind. Oas. 8. Bee Pinal 
Part, 1918, Col. 496. 

* (969) 8. 199, Bombay, t. III-O. III. r. 9. 
Bee Power of attorney, Mo. 9, 18 Bom. 
li.B. sal. 

(263-a) 8. 122, 0. IX, r. Limitation Act , 
1908, 8. b— Application to $et aside ex parte 
. decree^Eigh Court's powers under 8 . 12 p, 
Civ. Pro e Code. 

B. 6 of the Limitation Aot, aa it stands, does 
not, and oannot, possibly extend the applica- 
tions to set aside ex parts decrees, But the High 
Ooart has jurisdiction under 8, 122, Civ. Pro. 
Code, 1909, to frame a rule making its provi- 
sions applicable to periods of limitation pre- 
scribed in the Aot (or presenting applications of 
this nature. Sennlmall Ooundan v. Palani 
Honndan, 32 Ind. Oas. 975. 

Coutts-Tbotteb, j. 

(263-6) 8. 141. Bee No. 71, supra . 

(264) 8 . 141, 0. II. r. 2 and 0. XX. r. 12— 
E xecution— Decree for possession and mesne 
profits— Separate execution for possession and 
mesne profits , it allowable . Llngam Yeera- 
raghava Row v. Malapragada Ournnadha 
Roy, 2 L.W. 688- (1916) M.W.N. 793-30 
Ind. Oas. 246. See Final Part, 1915, Ool. 427. 

(265) 8. 144, scope of— Transfer of decree— 
Objection overruled and transfer recognised 
— Suit by judgment-debtor to declare in- 
validity of transfer and for injunction to 
restrain the execution of decree— Realisa- 
tion of decree amount— Suit decreed and 
injunction granted— Restitution. 

8. 144, Oiv. Pro. Code, is very wide in its 
terms and is not oonfined to oases where 
restitution is claimed on the reversal of a deoree 
in first or Beoond appeal. Provided the deoree 
is varied or reversed, the seotion applies, however 
the reversal or variance has been effected (a), 

A transferee of a money-deoree having applied 
for the recognition of the transfer and for per- 
mission to exqoute the deoree, the jndgment- 
debtors appeared and opposed the same. The 
objeotions were, however, overruled and the 
transfer recognised , with the result that a sum 
of Hs. 315-14-4 was realised from the judgment- 
debtors.* After the objeotions had been qyerrnled 
and before the realisation of the deoree amount, 
the judgment-debtors had filed a suit for a 
declaration that the transfer was invalid and 
for an injunction to restrain the exeontion of 
the deoree and , the taking out of the deoree 
amount whioh had been deposited in Ooart. 
This unit was eventually deoreed in favour of 
the judgment-debtors. The latter then applied 
In execution to reoover from the transferee- 
decree-holder the amount whioh had been 
reeeived by him from the Court in exeoution of 
Us deoree together with interest thereon. 

Eeld, that the order reoognising the transfer 
and allowing exeoution to prooeed whioh 
determined a .question arising between the 
judgment-debtor and the representative of the 
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decree-holder was a deoree, that the said order 
was superseded by the deoree in the subsequent 
suit, that the order for payment to the 
transferee-deoree-holder in exeontion of the 
first deoree and the reoeipt of money by him in 
pursuance of that order were in faot superseded 
by the deoree for injunction granted in the 
Beoond suit, and that consequently 8. 144, Oiv. 
Pro. Code, applied to the oaee, and the 
judgment-debtors were entitled to restitution. 
Bubbarayudu y. Beshasanl, 3 L.W. 236- 
(1916) M.W.N. 155-19 M L.T. 985-80 M.L. 

J. 366-83 Ind. Oas. 739. 

SADAB1VA AIYAB and MOOBE, JJ. 

Reference :-(a) 10 M.I.A. 203, 211, 212, F. 

(266) 8. 144— Restitution— Bona fide audtioft* 
purchaser. 

Restitution oannot be obtained under 8. 144 
of the Oode as- against a bona fide purohaBer for * 
value at an auction sale held by a Ooart whioh 
had jurisdiction to hold the same. Pearey 
Lai v. Qanlf-un-nlsta Bibi, 14 A.L.J. 302-88 
A. 240-34 Ind. Oas. 303. 

PlQQOTT and RAF1Q, JJ. 

Re/erenoe :— 16 0.0. 225, F. 

(267) 8 . 144 — Restitution— Costs and means 
profits— Nature of application for restitution— 
Is it an application to execute any decree ? Asha 
Blbl v. Haruddln, 8 Bur. L.T. 165-30 Ind. 
Gas. 680-8 L.B.R. 262. Bee Final Part, 1915, 
Ool. 428. 

(268) 8. 144— Suit in ejeotment— Deoree in 
landlord's favour and possession taken — Tenant 
ultimately suooessful— Application for restitu- 
tion and mesne profits— Set-off (or rent due if 
olaimable by landlord. See LANDLOBD AND 
TENANT, No. 9, 3 L.W. 405. 

(269) S. 144. See RESTITUTION, No. 1, 
24 0.L.J. 467. 

(270) S. 144. See No. 98, supra . 

(2711 8s. 144, 47-Scope o/ S. 144— Ex parte 
decree— Sale in execution — Purchase by 
decree-holder— Crops taken by purchaser 
while in possession— Ex parte decree set 
aside— Suit for value of crops— Maintain* 
ability— Plaint treated as execution appli- 
cation under 8. 47, Civ. Pro. Code. 

Appellants obtained an ex parte deorae for 
rent against the respondents in exeoution of 
whioh they caused the respondents' holding 
be putjip for sale and purchased it themselves. 
Subsequently thp ex parte deoree was set aside, 
but in the meantime the appellants had been 
placed in possession and they had reaped the 
crops on the land. 

Respondents filed this Bait for the value of 
the orops taken by the appellants during the 
time they had possession of the holding. There 
was no formal prayer that the exeontion sale 
may be set aside. It was contended that the 
suit was barred by Ss. 47 and 144, Civ. Pro. 
Code. 

Held that the words 14 Court of first instanoe ” 
show dearly that 8. 144 is intended to be oon- 
fined to oaseB in whioh the deoree has been 
varied or reversed by some superior Ooart oe 
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by reason of some order passed by a superior 
Court. The words “ Court of first instance ” 
seem to be used to distinguish the Court whioh 
is to grant the restitution from some other 
Court which has varied or reversed the decree. 
The Buit ib not barred by S. 144, Civ. Pro. 
Code. 

Held also that the auotion-purohaser being 
the decree-holder himself, the sale must, as a 
matter of course, be set aside at the inBtanoe of 
the judgment-debtor, and, the proper oourse for 
the present plaintiff respondent to pursue was 
to present an application under S. 47, Civ. Pro. 
Code. The High Court accordingly treated the 
plaint in the present suit as an application 
under B. 47 and upheld the decree passed by 
the lower Courts in favour of the respondent. 
Ohintaman Blngh y. Chunl Sahu, 1 Pats. L. J. 
43=34 Ind. Cas. 747. 

CHAM1EB, O J. and JWALA PRASAD, J. 

(271-fl) S. 144, O. XXI, r. 85— Execution 
application for delivery of possession— 
Delivery effected— Subsequent application 
for the same relief . 

The final order of a Court on an execution 
petition for delivery of actual possession, re- 
cording that delivery had been effected in 
exeoution and satisfaction had been drawn up, 
oould not be treated as a nullity by the party 
who filed such exeoution application praying 
for suoh delivery. Until that fioal order which 
negatives hiB right to obtain any further relief 
in restitution is vacated by a review or by pro- 
ceedings taken in appeal or revision, a second 
application for the same relief already granted 
and reoorded as obtained by him is not main- 
tainable, Chockallnga Mudall y. Gopalatha- 
thaohavlar, 82 Ind Cas. 46. 

Sadasiva Iyer and Napier, jj. 

Deferences : — 32 Ind. Cas. 44 — 29 M.L.J. 504, 
JR. 

(272) 8. 145. Bee Noe. 81, 99, 130 and 
181, supra. 

(273) B. 148 — Application for exeoution 
amended and represented after the time allowed 
by the Court— Applicability of S. 148. Bee 
LIMITATION ACT (1908), No. 296, 20 C.W.N, 
615. 

1274) Bs. 146,116, 0. XX, r. 14— Pre-emotion 
decree— Price for pre-emption direoted^to be 
deposited within one month— Decree* holder's 
application lor extension of *iime granted — 
Deposit made within extended time— Interfer- 
ence in revision. 8ee PRK EMPTION, No, 5, 
20 C.W.N. 860. 

(275) 8s. 148. 149 —Court-fees, deficiency of 
—Court’s discretion— Discretion, if may be 
challenged in appeal . 

A Judge passing orders under S. 149 of the 
Code of Civil Procedure for payment of deficit 
(tout-fees, must be taken on the reoord as it 
stands to have exercised his discretion as provi- 
ded by the seotion ; and an appellate Court 
oannot go into the question as to whether he 
exercised big gieqption in making the various 
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orders of payment. Prfyanath Baehher Y.- 
Meajan Bardar, 24 O.L.J. 88. 

JENKINS, O.J. and N.B. OHATTERJHB, J. 

(276) 8* 148 and O. XXX) V. r. 8, proviso— 
Redemption suit — Dismissal by first Court — 
Decree by appellate Court— Extension of tuns— 
Jurisdiction— 8. 148, Gtt>. Pro . Cods , if appli- 
cable to extension of time for doing acts allowed 
bu decrees. Dharmaraja Alyar y. Breenlvaaa 
Mudallar, 2L.W. 1074-18 M.L.T. 486-29 
M.L.J. 708-89 M. 876-81 Ind. Cas. 240. Bee 
Final Part, 1915, Col. 481. 

(277) 8. 149. See No. 275, supra . 

(278) 8. 149, O. IV, O. V, r. 1 ; O. VII, r. 11. 
See LIMITATION, No. 2, 1 Pat. L.J. 420. 

(279) S. 149, 0. VII, r. 11— Memorandum of 
appeal presented along with application for 
leave to appeal as pauper— Latter applieation 
dismissed— Time given to pay Court-fee on 
memorandum of appeal — Court’s power to 
grant time. Bee CIV. PRO. CODE (1908), 
No. 690. 31 M.L.J. 269. 

(280) 8. 160 — Act V of 1881 (Probate and 
Administration), 8s 66,76, 98— Probate — 
Inventory- Bifurcation of District— Transfer 
of property— Inventory if could bs demand- 
ed by Court granting probate . 

Having regard to the saving clause in the 
beginning of 8. 160, Civ. Pro. Code, the 
language of S. 98 of the Probate and Adminis- 
tration Aot is clear and imposes on the grantee, 
the duty of furnishing the inventory to the 
Court whioh issued the probate. 8. 76 also 
shows that the undertaking is given to the 
Court whioh granted the probate. See also 
8. 56 of the Probate and Administration Aot. 

■ That juriBdiotioo oannot be said to have been 
taken away, because the properties dealt with 
in probate are within the jurisdiction of another 
Court by reason of the bifurcation of the 
district. Bubramania Chetty y. Ramaiaml 
Chetty, 31 Ind. Cas. 499. 

SESHAGIRI AIYAR and KUMARASWAMI 
SASTRI, JJ 

(281) S. 150. Bee Nos. 70 and 72, supra . 

(282) 8 . 5 1— Inherent powers of Court— Time 
fixed for deposit of money— Extension of 
time on application after expiry of time 
fixed , 

When appeal is filed against a deoiee or order 
direoting deposit of money by a certain date, 
application for extension of time should be 
made before the date fixed for payment ; but 
under 8. 151, Civ. Pro. Code, a*Court has power 
to extend time even on an application made 
after suoh date, if it is necessary for the ends 
of justice. Ko Bat v. Maung Kya Baw, 9 Bur, 
L.T. 83-32 Ind. Gas. 509. 

FOX, C.J. 

(283) 8 . 151— Order confirming Court sale 
in favour of transferee from bidder— Power 
of Court to rectify such erroneous order— 
Limitation . 

The transferee from a bidder at a Court sale 
oannot be deolared an auotion-purohaMr and 
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therefore an order oonfirming the Court tele in 
favour of taoh transferee ie erroneous. Under 
the provisions of 8- 161, Civ. Pro. Code, the 
Court has jurisdiction to set aside that 
erroneous order, on the error being brought to its 
notioe 9 and in suoh a case no question of limita- 
tion arises. Hi Mohammad y. Alla Khanum. 
40 Ind. Gas. 980. 

Stuart, a.j.o. 

(384) 8 . 151— ■Coneenf decree — Power of Court 
to vary or set aside same . 

Where there was no vatianoe between the 
deoree and the solenamah on whioh the deoree 
was based the deoree cannot be varied or set 
aside under 8. 161, Oiv.Pro.Oode. Wajid Ail Y. 
Khurshed Assam, 86 Ind. Oas. 389. 

OHATTEBJBA and SHEEPSHANKS, JJ. 

(386) 8 151— Creditor’s petition for ad judioa- 
tion— No adjudioation — Power of District 
Court to stay sale in the Sub-Court. See AOT 
III of 1907 (Provincial Insolvency), 
Mo. 10, 8 L. W. 360. 

(986) B. 161. See Mad. ACT I OF 1908 
(Madras Estates land), No. 88 a, 83 ind. 
Oas. 967. 

(286-a) S. 161. See Nos. 19, 65, 98, 133, 
supra. 

(387) 8s. 161 and 169 — Their scope — 
Reduotio ad absurdum— Defects ve judgment 
and decree— Compensation for pre-emptor 
remaining out of possession of pre-empted 
property— Interest. 

Held , that B. 162 of Act V of 1908 is wide 
enough to enable a Judge to avoid reductio ad 
absurdum. So, where the time allowed in the 
judgment and deoree to the vendee for removing 
his materials of the building ereoted by him on 
the pre-empted site had expired long before the 
date of the deoision and had consequently 
become impracticable for him to do so, the 
Chief Court on an application made by the 
vendee under Ba. 151, 153 of the Code of Civil 
Procedure, 1908, amended both the judgment 
and the deoree bo as to fix fresh period within 
whioh the vendee could remove hiB materials. 

Held, also, that where a Sendee by his act or 
omission deprives the pre-emptor both of the 
use of the pre-emption, money and the pre- 
empted property the pre-emptor is entitled to 
get reasonable interest for the time he is so 
deprived. In this oase 6 per cent, per* annum 
was allowed. Musiammat B&rdar Begam y. 
Jhanda Mai, 170 P.W.R. 1916. 
sib Donald johnstonb, o.j. 

(988) 8s. lb l, 169 and 168, 0. XX, r. 6, 
O, XLVII, r. I— Scope of— Decree in 
conformity with judgment— Courts , if can 
amend decree— Judgment patently erroneous 
in law, if affects power of amendment- 
party , if can apply in execution for amend- 
ing or correcting judgment and decree— 
Amendment petition treated as a review , 

A Court has no power to vary or amend a 
deoree, when it is in oonformity with the judg- 
ment, not even if the judgment is erroneous in 

36 


Otv, Pro. Code (lMi)-(Confinu^). 

law, and even if the error be apparent on the 
face of the judgment. 

A party to a suit, who has not appealed 
against a deoree or applied for review of judg- 
ment, oannot be allowed in execution proceed- 
ings to contend that the judgment and deoree 
are erroneous and to ask that they should be 
amended or oorreoted. 

In a partition sail, the matters in dispute 
were referred to arbitration and it was provided 
that the oosts of the parties should be deduoted 
and paid out of the 'rasi amount', i e„ the joint 
family funds. The interim deoree, embodying 
the terms of the award, was silent as to ooste. 
The final deoree, however, direoted that defend- 
ants should pay the plaintiffs 9 to 4 tjieir oosts. 
The defendants did not appeal against this deoree 
and the plaintiffs, thereupon, applied for exeon- 
tion of the deoree as to oosts. Some of the defend- 
ants then presented petitions under Bs. 161, 159 
and 168 and O. XX, r. 6. Civ. Pro. Code, praying 
that the direction as to payment of ooats might 
be expunged from the deoree as it was not found 
in the award. The Subordinate Judge who 
heard all the applications together found that 
the oosts inourred by the plaintiff bad already 
been fully paid up and struck out the direotion 
in the deoree regarding the payment of oosts. 

Held, that none of the seotions applied to the 
oase and that the order was illegal and ought 
to be set aside. 

The applioation was, however in the oiroum- 
stanoes of the oase, allowed to be treated ae a 
review petition and defloient stamp allowed to 
be paid in the High Coart. Tadepalll Plt- 
ohayya v. Tadepalll Snbba Rao, 8 L.W. 499. 
SADAS1VA AlYAB And MOORE, JJ. 

(289) Ss. 161. 153. 0. XLVI. r. I— Refer- 
ence to Chief Court— When reference is com- 
petent— Cass heard as revision at the 
request of parties— Review of judgment— 
Court Fees Act (VII of 1870), 8. 15— 
Refund of Court- fee — Improvements— Com- 
pensation — Building — Improvements by 
mortgagee . 

The original Oourt passed a deoree exolading 
oertain properties olaimed by the plaintiff, but 
upon an applioation made by him under Ss. 161 
and 169, Civ. Pro. Code.^the Court modified 
the deoree by including those properties therein. 
The ^defendant appealed, but the appellate 
Oourt being of opinion that no appeal lay 
against an order passed under these seotions, a 
reference was made to the Chief Oourt for orders 
as to what should be the prooedure to *be 
followed in the oase. 

Held, that under r. 1, O. XLVI, Civ. 
Pro. Code, the referenoe was not oompetent. 
The objeot of the aforesaid seotions is to supple- 
ment and not to replaoe the remedy provided 
for in the rest of the Code. The remedy open 
in this oase was one of review of the judgment, 
Labbhu Ram y. Amir Ghand 73 P-L.R. 1918 
-106 P.W.R. 1916— 9& Ind. Caa. 688. 

Q.HADI LAL and LB-ROSSIONOL, JJ. 
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(990) 8. 161. 0. XXI. rr. 89 arid 99— Appli- 
cation to 6$t aside the sale— Deposit— Exten- 
sion o/ time— Power of Court to extend . 

The requirement of 0. XXI, r. 99, ol. (9) of 
the Code of Civil Procedure that deposit under 
r. 89, should be made within 30 days from the 
date of sale is not merely directory but manda- 
tory, and the Court has no power to extend the 
time given by the Code to make suob deposit. 
YannlewamyThevar y. Periaiwamy Thevar, 
19 M.L.T. 192-(1916) M.W.N. 179-3 L.W. 
971-33 Ind. Cas 996. 

SADA6IVA AIYAR and MOORB, JJ. 

(991) S. 161, O. XLI, rr. 1. 11, 0. XLVII, 
rr. 4, 7 —Appeal— Copy of decree appealed from 
filed after the prescribed period of limitation— 
Permission of Court not obtained— Effect-Valid- 
ity of appeal— Appeal dismissed at preliminary 
enquiry— Application by appellant fox, review 
ordered ex parte— Prejudice to respondent — 
Objection by respondent— Setting aside of ex 
parte order at final hearing of appeal— Inherent 
power of Court— Application for review— Notice 
to opposite party necessary . Abdul Hakim 
Ghovdhury v. Hem Chandra Das, 42 0. 433- 
30 Ind. Cas. 165. Bee Final Part, 1916, Col. 433. 

(999) S . 151 and O. XLI. r. 23— Appeal- 
New party , addition of— Remand to lower Court 
—Procedure. Antoni Juas Prabhu y. Rama- 
krlshnayya, 2 L.W. 1034-31 Ind. Ca B . 263. 
Bee Final Part, 1916, Col. 433. 

(993) S. 159. See Nos. 287, 288, 289, supra . 

(994) 8. 152 and 0. XLI, r. 33— Specific per - 
formance , suit for— Time fixed for payment 
of the price— Appeal — Decree of the First 
Court confirmed— Subsequent application 
in the appellate Court to extend time for 
payment of price— Jurisdiction. 

In a suit for spooifio performance of a con- 
tract of sale, the Court of First Instanoe gave 
the plaintiff one month’s time for the payment 
of the prioe and this decree was confirmed on 
appeal. More than one month after the date 
of the appellate decree, the plaintiff offered to 
pay the money and moved the appellate Court 
to extend the time originally fixed by the Court 
of First Instanoe for payment of the prioe. 
Thid* application was granted. 

Held , on revision,, that the appellate Court 
had no jxrisdiotion to extend the time and that 
the order so extending time must be sef aside. 
Qopala Alyar v- Bannasl, 3 L.W. 29-19 M. 
L.T. 187-32 Ind. Cas. 401. 

Srinivasa Iyengar, j. 

'References 31 M. 28 ; 1 L.W. 882, F, ; 16 
Bom. L.R, 778, Not F. 

(996) B. 153. Bee No. 288, supra . 

(996-a) 8. 163, 0. VI, r. 17 —Amendment— 
Power to allow amendment enabling continu- 
ance of suit on cause of action arising pendente 
Hie— Enlarged powers under Civ . Pro. Code 
(1908). Mouammat Nur Khatun v. Bamar 
iavayo, 9 8.L.R. 6;-31 Ind. Cas. 7. See 
Final Part* 1916, Ool. 434. 
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(296) 8. 168 and O. VI, r. 17— Filet Court 
and appellate Court— Powers of amendment. 
Bee PARTITION, No. 4, 20 O.W.N. 1276. 

(296 a) 0. I— Addition of parties— Discretion 
of Judge— Appeal from order . 

Orders made under 0. I, Civ. Pro. Code, are 
non-appealable. These orders for adding par- 
ties rest on disoretion of the trying Judge and 
against that disoretion there is no appeal. 
Srlmatl Blbljan Blbl y. Abdul Jabbar Daf- 
tary, 36 Ind. Gas. 919. 

Fletcher and newbould, jj. 

(296-6) O. I, r. 1. See PARTIES TO SUIT. 

(297) 0. I, r. 1— Boope— One suit by different 
sets of plaintiffs olaiming in the alternative— 
Legality. Bee PLEADINOB, No. 2, 10 P. R. 
1916. 

(298) O. I, rr. 1, 9, O. XXXII, r. 8. Bee 
Limitation act (1908), No. 38, 36 Ind. Oas. 
868 . 

(998-a) O. I, r. 3. See PARTIES TO 8UIT. 

(299) 0. I, r. 3 — Parties— Ghatwal — Ghat- 
wali land— Suit— Secretary of State. 

Though the Secretary of State may be a 
proper party to a suit by a tenant against the 
landlord, a ghatwal , for declaration of ocou- 
panoy rights in ghatwali land and for recovery 
of its possession yet he is not a necessary party 
and the suit oannot be dismissed for the non- 
joinder of the Beoretary of Btate. 

It may be pointed out that a ghatwal is not 
a mere servant of Government but has an 
interest in the ghatwali land held by him, 
Kallaih Mai y. Dwarlka Rath Majhl, 36 Ind. 
Cas. 788. 

FLETCHER and TEUNON, JJ. 

(300) O. I, r. 8 — Mis joinder of causes of 
action— Removal of crops by each individual 
tenant— Conspiracy neither alleged nor proved. 
Ramanathan Ghetty v. Mallaka Anjappan, 
24 Ind. Cas. 813-4 L.W. 399. See Final 
Part, 1916, Col. 436. 

(801) O. I, r. 3. Bee No. 178, supra. 

(801a) 0. 1, r. 4. See BEN. ACT VIII OF 
1886 (Bengal Tenancy), No. 22-a, 82 ind. 
Cas. 749. 

(301-16) 0. I, r, 8. Bee PARTIES TO SUIT. 

(302) 0. I, r. 8— Suit by plaintiffs as repre- 
senting a caste section— Meeting of the caste 
for authorising plaintiffs— Meeting not re- 
gularly convened— A number of caste people 
supporting plaintiff's action subsequent to 
suit cannot validate the action. 

The Dasa Lad Banias of Broaob were divid- 
ed into two seotions, known as the Mojumpurias 
and Sheherias. The headman of the whole 
oaste was defendant No. 1 who oolleoted fees of 
both the Beotions separately and entered them 
in separate aooount-books. The plaintiffs filed 
the present snit against defendant No. 1 under 
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O. I, r. 8. for taking aooounis from defendant 
No. 1 and recovering from him the amount 
that might be found due on euoh accounts 
being tAken. At a meeting of the Mojumpuria 
seotion, the plaintiffs were authorised to bring 
the suit. The meeting was, it appeared, irre- 
gularly convened. Subsequent to the filing of 
the suit, 112 out of 183 members of the Mojum- 
puria Motion expressed their adherence to the 
position which the plaintiffs were adopting ; 
while 70 members supported defendant No. JL. 
The trial Court granted both reliefs : but the 
Distriot Judge granted only the relief as to 
taking of aooounts. On second appeal, 

Held, (1) that the plaintiffs oould pot. under 
O. I, r. 8 of the Oiv. Pro. Oode, sue on behalf of 
those numerous members of the Mojumpuria 
seotion who were in diametrioal opposition to 
them in the present controversy. 

(2) That it was not possible to oall in aid the 
private expressions of consent obtained after 
suit filed, so ns to supply that authority whioh 
was admittedly lacking at the time when the 
suit was in fact filed. 

(3) That, therefore the suit as constituted 
must fail. Harklsondas v. Ghhaganlal, 18 
Bom. L.R. 1-40 B 168-33 Ind. Oas. 264. 

Batchelor and Hayward, jj. 

(803) O. I, r. 8 —Dedication of land— Pur- 
chase by a community— ‘Conveyance of pro- 
perty to pujari of temple for management— 
Right of community to assert right against 
pujari's heir claiming property as his own 
— . Proper form of decree. 

A section of the Hindu community raised 
money for the purohase of a plot of land for the 
erection of a temple thereon. The property so 
purchased was dedicated for religious service 
and entrusted to a member of the community 
as pujari of the templer On the death of the 
pujari the defendant alleging himself to be his 
heir claimed the temple and its site aB his own. 
Thereupon the plaintiffs having applied to the 
Oourt under O. I, r. 8, to be appointed to 
represent the community, leave was given to 
them by the Oourt as required by law. They 
olaimed in the Buit that the temple and its site 
was a religious obaritable trust belonging to 
the members of their community and prayed 
for an injunction against the defendant. Held 
that in the oiroumstanoes of the oase tfoe plain- 
tiffs were entitled to maintain an aotion against 
the defendant who set up a title in himself and 
for a declaration that the property belonged to 
them (a). 

The deoree that should be passed in the Buit 
must be that the plaintiffs were entitled to a 
declaration that the property was a public, 
religious and oharitable trust, and that the 
defendant had no right or title thereto what* 
soever, but wai a mere trespasser. The plain- 
tiff was further entitled to an injunction 
restraining the defendant from interfering with 
the prdperty in question. Bakhdeo Prasad y. 
ffopa) Ultra, 86 Ind. Oas. 976. 

ATKINSON Agd KlNGBPOBD. JJ. 
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Referenda : -(a) 21 M. 10-7 Ind. Deo. JN.S.) 
364; 4 0.88-2 O.L.R. 249-1 Bhome L.B. 
168-9 Ind. Deo. (N.S.)22, R. 

(SOS-o? 0. 1, r, 6. 8ee Nos. 88, 179, supra. 

(804) 0. 1, r. 8 and 0. XXIX, r. 1 -Suitsby 
or against corporations — Unincorporated 
societies or clubs . 

0. XXIX, r. 1 of the Oode of Oivil Proce- 
dure applies only to corporations striotly so- 
called i.e. t to bodies authorised by law to aot 
as a person in law, and not to unincorporated 
bodies or associations of men. 

An offioer of an uninoorporated association 
can file a suit on behalf of the asBooiation only 
with special permission of the Court under O. I, 
r. 8. Na Gyl v. Pat Lon, 9 Bur. L.T. 217. 

U KIN, J. 

(304-h) 0. I, r. 9. See PARTIES TO SUIT. 

(305) * 0. 1, r. 1,9— Scope and application of — 
Want of proper parties to suit— Dismissal of 
suit. 

O. I, r. 9, only applies to oases whero relief 
can* be given if the oeoeseary parties are joined 
and the application is within time ; but, it 
has no application to oaBes where the parties 
to be joined are barred in the assertion of their 
rights. If they are barred, then the Court, even 
though it may join them, can give no relief at 
all, and the aotion consequently must be 
dismissed (a). 

If a plaintiff proceeds to trial to recover 
property wbioh is the joint property of two or 
more persons, and he omits to join all proper 
and necessary parties, and if when the ease 
oomes to trial, the rights of those who ought to 
be added as parties to the suit are barred by 
limitation, then the Court has no alternative 
but to dismiss the application for want of pro- 
per or defective joinder of parties. 

“ If a necessary party is not on the reoord, 
the proper oourse is to apply to have him 
joined. If he is not brought on the reoord at 
all, or if, when he is brought on the reoord, the 
suit as against him is barred by limitation, thb 
whole Bnit will be dismissed.” Bhagelu Koer 
Y. Abdul Rahman, 1 Pat. L.J. 472-N— 86 Ind. 
Oas. 77. 

ATKINSON, J. 

References:— (a) 6 C. 816 ; 14 0. 791 ; 7 B. 
217 ‘,,31 0. 487 ; 21 B. 154 ; 14 A. 69ft ; 22 Ind. 
Oas. 670 ; 24 Ind. Oas. 25 ; 24 Ind. Cae. 269 ; 
27 B. 31, R & F . ; 19 Ind. Oas. 963, F. 

(306) 0. I, r. 9— Oooupanoy holding mort- 
gaged prior to Agra Tenancy Aot— Bent suit— 
Parties. See U.P. AOT II OF 1901 (AGRA 
TENANCY), No. 20, 31 Ind. Oas. 466. 

(807) 0. I, r. 9. See No. 298, supra . 

(308) 0. 1, r. 9, and O. XXXIV, r. 1— Scope 
and application of, 

0. 1, r. 9, whioh provides that nonsuit shall 
fail by reason of mia-joinder of parties |a 
■ubordinate to 0. XXXJV, t. I, whioh mlkw 
it imperative that all persons interested in the 
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mortgage seourity shall be joined as plaintiffs. 
Glrvar Naraln Mahton v. Maiaammat Mak- 
bonewa, 1 Pat. L.J. 468-86 Ind. Gas. 649. 
BOB and Jwala Prasad, jj. 

(808 a) O. I, r. 10. See PARTIBS TO SUIT. 

(909) 0. 1, r. \0— Addition of party— Service 
of summons— Date of commencement of 
proceedings against such person . 

Where a person is added as a party, after 
institution of the suit, under O. I, r. 10, ol. 5, 
Oiv. Pro. Oode the proceedings against him com- 
meuoe when the summons is served on him. 
Fakhv-uo-nlsia Blbl y. Iradad All, 80 Ind. 
Cas. 795. 

BAILLIE, S.M. and TWEEDY, J.M. 

(910) 0. 1, r. 10— Plaintiff found to have no 
oause of action— Procedure— Power to import 
other persons as co-plaintiffs. See BubDHlST 
Law (Inheritance), No. 9, 8 Bur. L T. 983. 

(911) O. I, r. 10. See Nos. 180, 919, 954, 

supra. 

(811-a) 0. 1, r. 10, 0. XXII, r. 4— Applica- 
tion to implead legal representatives in 
individual capacity . 

Under O. I, r. 10, Oiv. Pro. Oode, 1908, an 
application to bring on record legal representa- 
tives of a deceased defendant, wrongly implead- 
ed as such, in their individual oapaoity and not 
as legal representatives is maintainable. It 
cannot be said that such an application is not 
maintainable beoause a prior application under 
O. XXII, r. 4, was rejected. Jagat Guru 
Ohandra Sekbara v. Kumarat ami Goundan, 
89 Ind. Oas. 820. 

Kumar asw ami sastri, j. 

Reference 81 M. 86, R . 

(819) 0. II, r. 2 — Cause of action, splitting up 
of— Different causes of action . 

One Tukaram having died in 1901, his widow 
Bhagirathi sold in January 1906, two of his 
fields, Survey Nos. 408 and 404, to Dagdu, and 
one field, Survey No. 324, to Zagdu. Dagdu, 
Zagduand Ukatdu were brothers joint in estate. 
Bhagirathi died in 1909. In 1910, Bahini, a 
daughter of Tukaram. claiming to be entitled 
to her father’s estate, filed a suit against her 
Bister Tapi and Zagdu to reoover possession of 
Burvey No. 824. The suit was dismissed at 
Babini’s request. Bahini then having sold her 
right in Survey Nos. 403, 404 and 824 to the 
plaintiff, the latter filed a suit to reoover posses- 
sion of the lands against Bahini, Tapi, Dagdu, 
Zagdu and Ukardu. The lower Courts held 
that, as Bahini omitted to sue in respeot of 
Burvey Nos. 403 and 404 in 1910, the plaintiff 
wm barred, by the Civ. Pro. Oode, 0. II, r. 9, 
from preferring his olaim to those numbers 
in the present suit. The plaintiff having 
appealed : 

Held, that the suit was not barred under 
O. n, r, 9, of the Oiv. Pro Oode, inasmuoh as 
the causes of aotion in the two suits were 
different, the two seta of facts whioh required 
to be proved io both suits in order to enable the 


Oiv. Pro. Cede (lB08)-(OcfU4n«ied). 

plaintiff to suooeed being different sets of 
faots. Bonn Rhoaihal Khadake v. Bahlnlbal 
Krishna, 18 Bom L.R. 45-40 B. 851-88 
Ind. Oas. 950* 

BATCHELOR and HAYWARD, JJ, 

(819) 0. II, r. 2 —Partition— Joint Hindu 
family — Suit for partition of property 
in Allahabad— Previous suit for partition 
of property at Sultanpur. 

Plaintiff brought a suit for partition of a 
house situated in Allahabad and for a declara- 
tion that a deed of gift in respect of it was 
invalid. He had brought a previous suit 
at Sultanpur for partition of property situated 
there alleging that he had been dispossessed. 
Held, that O. II, r. 2 of the Oode of Civil Prooe- 
dure did not bar the suit. Ram Harakh v, 
Ram Lai, 14 A.L.J. 967-98 A. 217-93 Ind. 
Oas. 124. 

Piggott and Walsh, jj. 

(314) 0. II, r. 2— Mortgage— Mortgagee entit- 
led totproflts— Right to possession on non- 
payment— 8uit for profits— Subsequent suit 
for possession, maintainability of, 

A mortgage- deed provided that the mortgagee 
was entitled to reoeive a certain amount 
annually by way of profits from the mortgagors 
who were to remain in possession of the land 
mortgaged ; and in the event of non-payment 
of the amount of profits agreed upon, he was 
entitled to sue for reoovery of the profits or to 
obtain possession of the land in lieu of the 
principal mortgage-money and the profits due. 
A default having been made, the mortgagee 
sued for profits only as the land was in posses- 
sion of third parties. Subsequently the mort- 
gagors came into possession of the land and the 
mortgagee sued for possession : 

Held, that the suit was not barred by 0. II, 
r. 2, of the Oiv. Pro. Code, inasmuoh as at the 
time of the previous suit the mortgagee was 
precluded from suing for possession under the 
terms of the mortgago-deed. Nathu Mai v. 
Tlloka, 42 P.W R. 1916-32 Ind. Cas. 719. 
Shah Din, j. 

References : — 28 P. R. 1907-140 P. W. R. 
1907 ; 268 P.W.R. 1919-17 Ind. Oas. 681, D. 

(316) 0- II, r. 2 —Splitting of claim— Mort- 
gage with possession— Mortgaged property 
leased to mortgagor— First suit far rent— 
Second suit for principal money not barred. 

The hiortgagee sued the mortgagor for re- 
oovery of rent of mortgaged property whioh the 
mortgagee had leased to the mortgagor. 
Subsequently he sued for reoovery of mortgage 
money whioh he bad advanoed to the mort- 
gagor. 

Held, that the subsequent suit was not 
barred by r. 2 of 0 II of the Oiv. Pro. Oode, 
for the oause of aotion in the two suits was not 
the same. Pindl Das v. Lai Ghand, 109 P.L. 
R. 1916-96 Ind. Cas. 909. 

BHADI IiALand Lb ROSSIGNOL, jj. 

(916) 0. II, r. 2— Plaintiff aware of the relief 
he is entitled to— Omission to claim it— Sub- 
sequent suit barred . ldol # Hakim Khan v. 
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KftvaaBIngh, 18 A.L.J. 999-87 A. 648-80 
Ind. Cas. 961. Bee Final Pact! 1916, Col. 487. 

(817) 0. II, r. 2— Firs* sttff dismissed as 
brought for partial partition— Whether mcmd 
•oil Us* for partition of all foint properties . 
Oulab Bhah v. Havell Shah, 87 P.R. 1916- 
181 P.W.B, 1916-81 Ind. 0 at. 463, See 
Final Pact, 1916, Ool. 437. 

(818) 0. II, r. 2— Omission to sue for a por- 
tion of claim -Subsequent suit for that portion 
if lies. Kali Komar Qhuokerbutty v. island, 
20 O.W.N. 168— 83 Ind. Oae. 139. See Final 
Part, 1916, Ool. 488. 

(319) O. II, r. 2— Bait for damages for breaoh 
ofoovenant in registered Zur-ipesbgi lease— 
Claim not made ia previous suit — Bar of suit. 
See Limitation act (1908), 192 6, 34 Ind. 
Oae. 61* 

(890) O. II, r. 2 — Plaint in first Buit returned 
for presentation to proper Court— No re-pre- 
sentation — Subsequent suit if barred. See 
Limitation act (1908), No. 143, 3 L.w. I9g. 

(391) O. II, r. 9, 8ee Nos. 89, 264, supra. 

(399) O. II, r. 9, els* (1) and (2 )—Duty of 
plaintiff to lump together several causes of 
action— Bar of subsequent suit. 

R. 2. of 0. II, Civ. Pro. Code, does not compel 
a plaintiff who has several causes of action to 
lump them together under the penalty of having 
the subsequent suit barred. The section does 
not say that every suit shall include every cause 
of notion or every olaim which the party has, 
but only that every suit shall include the whole 
of the olaim arising out of the cause of notion, 
meaning the cause of action for which the Buit 
is brought. If the oauseB of aotion are distinct 
a subsequent suit will not be barred Bumeka 
Datl v. Balkuntha Ohandra Das, SO Ind. Oas. 
607. 

ASUT08H MOOKERJI and CHAPMAN, JJ 

References 16 A. 166 — A.W.N. (1894) 66, 
D . ; 19 I. A. 116 — 8 M. 620 - 9 Ind. Jur. 274- 
4 Sar. P.O.J. 688, Bel, ; 6 O.W.N. 686, R 

(398) O. II, r. 9, sub-r. <8 )—Suit for royalty 
— Accidental omission of portion of claim 
already due— Court's power to reserve por- 
tion of cause of action— Amendment of 
plaint which would deprive defendant of 
plea of limitation, if should be allowed— 
Consolidation of suits pending appeal . 

Where it appeared from- certain leadba that 
the oausee of aotion as regards minimum royalty 
aud excess royalty were the Bame, but the 
lessor sued only for the minimum royalty which 
had fallen due at the date of the suit : 

Held, that he was precluded by 0. II, r. 9 
Of the Civ. P*o. Cod*, from suing again for the 
exoesa royalty, even though, in deoreeing the 
previous suit, the Court expressly reserved the 
plaintiff's oause of aotion in respeot of excess 
royalty. 

O. II, r. 9, sub-r. (8) of the Civ. Pro. Code 
does not authorize the Court to split up the 
plaintiff's oause of aotion, but only to allow 
the plaintiff to pursue the reliefs in respeot of 
the same oause of aotion at different times. 


dlv. Pro. Code (1908)— (Cent issued), 

Where the plaintiff sned for royalties due on 
a mining lease during a specified period, ex- 
cluding from his olaim oertain previous arrears 
whioh were also due, on the ground that oer- 
tain amounts paid by the defendants during 
the period of suit had been appropriated in 
disoharge of these previous arrears, but the 
Court held that the payments should have been 
appropriated in dUoharge of a portion of the 
arrears sued for. 

Held — that a subsequent snit for the re- 
covery of the arrears excluded from the olaim 
in the previous suit was barred by 0. II, t. 2 
of the Civ. Pro. Code 

Even an aooidental or involantary omission 
by a plaintiff of a portion of hie claim is cover- 
ed by the rule (a). 

The Court would proceed to consolidate suits, 
if at all^only where the consolidation is asked 
for before the trial of the suits begins, and the 
evidence to be given is common to both. 

The High Court deolined to consolidate two 
suits already deoided m tbe first instance by the 
lower Courts, in whioh appeals were pending 
before it, the suits having been tried in the 
lower Courts by different JudgeB and on evi- 
dence recorded separately in each suit. 

Thft High Court also refused leave to amend a 
plaint when the amendment, if permitted, 
would deprive the defendants of the right that 
the law had given them, vie ., to state or allege 
that the claim was legally barred. Janardan 
Klshore Lai 8lngh Dao v. Sib ProBad Ram, 20 
O.W.N. 476-48 0. 96-36 Ind. Cas. 179 
Fletoheb and Teunon, jj. 

References-.— (a) 11 M I. A. 661, F. ; 12 W.R. 
79, R. 

(394) 0 II, r. 2, cl. (3 )- Omission to obtain 
leave for suit for other reliefs on same cause 
of action— Subsequent suit barred— Juris- 
diction to grant leave . 

Omission in a previous suit for cancellation 
of a deed to ask for leave to bring a separate 
suit for possession will bar a subsequent suit 
for possession under 0. II, r. 9, ol. (3). 

Tbe oompetenoe of a Court to give leave to a 
plaintiff to omit to sue for a relief to whioh he 
is entitled, does not depend on the peonniary 
value of tbe olaim in respeot of which such leave 
is sought. Maung On Galag v Ma On Bin, 9 
Bur. L.T. 93-38 Ind. Oaa. 196. 

U KIN, J. • 

(396) 0. II, r. Z—Suit separately cognisable 
by Small Cause Court — Several causes of 
action combined in one euit— Aggregate value of 
suit— Jurisdiction of Subordinate Judge— Suit 
on pro notes— Execution admitted — Plea of 
absence of consideration — Onus. Ohlragh Din 
v. Bhagwan Das, 100 P. R. 1916-32 Ind. 
Cas. 40. See Final Part, 1916, Ool. 489. 

(898) 0. II, r. 3. Bee RBFBBBNOB, Ho. 1, 
9 Bur. L.T. 926. • 

(897) 0. II, r. 6. Bee 8PB0IFI0 RELIEF 
ACT, No. 1, 86 Ind. Gas. 792. 

(898) 0. II, r. 6-Sep&raie trial-Oauses of 

action essentially of different character. 
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The Oft8e that is oontemplated by O. II, r, 6, 
whioh authorises the Court to exclude a oause 
of aotion and directs a separate trial, is a oase 
where the causes of aotion joined in the same 
suit are essentially of different oharaoter. In 
suoh a oase the Judge has the power to direot a 
separate trial of the two different causes of 
aotion. 

Plaintiff sued against two classes of defend- 
ants ; first, against oertain persons who were 
formerly the executors of her husband ’b will 
and, secondly , against oertain persons who had 
been constituted aB trustees to a oertain charity 
established by her deceased husband under a 
soheme settled by the Distriot Judge under a 
oompromise entered into between the persons 
who were the exeoutors and the then guardian 
of the plaintiff, she beiug at that time a 
minor. t 

The plaintiff alleged that the soheme Bottled 
by the Distriot Judge was obtained by fraud 
and that it was not binding on her. The lower 
Oourt exoluded the first oause of aotion from 
the suit. Held that the facts alleged by. the 
plaintiff arose out of the facts that were 
common to both the o&ubob of aotion. There- 
fore the lower Oourt was not justified in ex- 
cluding the first oause of aotion under the 
provisions of O. II, r. 6. Nandaranl Dail v. 
Hart Oharan Gangopadhya, S6 Ind. Gas. 29. 
FLETCHER and TEUNON, JJ. 

(328 a) O. III. r. 1. See Legal Praoti- 
TIONEBS. 

(929) O. Ill, r. 1 — Usurping functions of a 
pleader — Remedy. See LEGAL PRACTI- 
TIONERS ACT, 1879, No. 3, 8 Bur. L.T. 280. 

(330-340) O. Ill, r. 1 — Pleader’s aotB how 
far binding on clients — Pleader’s authority to 
compromise — Vakalatnamah containing suoh 
authority whether sufficient— Form IV, «Bind 
Courts Oivfl Circulars. See PLEADER AND 
CLIENT, No. ft, 9 S.L.R. 218. 

(341) O. Ill, r. 1. Soe No. 2ftft, supra . 

(842) 0. Ill, r. 1, 0. VI, r. 14 — Plaint signed 
by authorised agent— Act II of 1901 (Agra 
Tenancy), 8 . 193 (s). 

The provisions of r. 14, O. VI, that a plaint 
should be signed by the party are subjeot to 
the provisions of 0^111, r. 1, whioh allow any 
aot requited by law to be done by a party to be 
done by the authorised agent of that party. But 
it is otherwise if the suit has not been instituted 
with the approval of the aotual plaintiff. Amir 
up-NIssa ¥. Bam Oharan Dai, 31 Ind.Gas. 869. 
baillie, s.m. 

Reference A.W.N. (1891) 152, D, 

(848) O. Ill, r. 2 — Po we r-of- attorney— Ad- 
missibility in evidence. See EVIDENCE ACT, 
No. 48, 16 O.C. 972. 

(844) G III, r. 4 Scope and application of — 
Appearanoe by pleader not duly authorised 

• — Delegation of duties by one legal practi- 
tioner to another , l practice as to— Legality— 
Power of attorney* 


Qly. Pro. Oode (1908)— (Con 

The provisions of O, III, r. 4 of the Olv. Pro r 
Oode, 1908, are clear and Imperative, and the 
Courts have no power to relax them. 

An aot or appearance by any pleader, not 
duly appointed by the person for whom he is to 
aot, is no aot or appearanoe in law. 

“ Where a pleader is expressly empowered to 
employ a oolleague to aot for or with him he may 
make the appointment. But if he does so, he 
must obey 0. Ill, r. 4 (1) of the Civ. Pro Code. 
The only exception is that provided by ol. (8) of 
the same rule. Where a pleader, duly authorie - 
ed by a power -of- attorney to act in this behalf , 
appoints a legal praotitioner of the olasBes 
desoribed in ol. (3) to aot for him, the latter is 
of course not under any obligation to produce 
written authority. But if thd pleader appoint- 
ing him has no express written authority to 
appoint a barrister or advooate, the latter oannot 
legally appear for him. It is desirable that 
the bar will give Bpeoial attention to these provi- 
sions of the law, and regulate their praotioe 
accordingly, so as to avoid suoh failures of duty 
and loss to parties as the unauthorized delega- 
tion of work must involve." (Per Stanyon, 
A,J.O.) 

In Berar, a praotioe appears to be growing up 
among pleaders of orally delegating their duties 
to one another, This is a form of laxity whioh 
oannot be reoognized because it is distinctly 
illegal. It is also obviously irregular : and 
when it goes to the extent of delegating the 
important duty of presenting a memorandum of 
appeal to a pleader not appointed by the appel- 
lant, who signs a power not given to him, the 
prooedure borders upon professional misoonduoC 
(Per 8 tanyon, A.J.C.) 

A pleader whose name is omitted from the 
body of the vakalatnamah is not a duly 
appointed pleader, and an appeal presented by 
him is not properly presented, even though the 
omission might be only due to an oversight. 
The fact that no objeotion was taken till a very 
late stage would not validate the appointment 
of a pleader whioh was not made properly (a). 
Dhanoolal v. Mt. BaJI, 12 N.L.R. 189. 
STANTON, A.J.C. 

References:— (a) 11A.L J. 468; 36 A. 46— 
where Jas Ram appears in plaoe of Saktu ; 6 A. 
L.J. Notes, p. 110, R. 

(346) 0. Ill, r. 4. See PLEADER, No. 1, 20 
O.W.N. 287. 

(346) 0. IV. See No. 278, supra. 

(847) 0. V, r. 1. See No. 278, supra. 

(848) O. V. r. 9* See No. 160, supra. 

(849) 0. V. rr. 12, 17 and 0. IX. r. 18. 
0. XLIII, r. 1 (d)— Appeal against order 
refusing to set aside exparte decree — 
8ervice of summons , substituted service , 
sufficiency as to. 

Where it is a question of substituted service, 
the requirements of the Code should be etriotly 
observed in every respeot, even though the 
defendant knew of the issue of the writ. 

Where the serving offioer went to a defend- 
ant's plaoe of business and made enquiries 
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about him, and, do* finding him on any one of 
the three separate oooasions when he went 
there, posted a copy of the writ on the outer 
door of the said house whioh he erroneously 
believed to be the defendant’s ordinary place of 
residence. 

Held, this was not sufficient servioe of the 
summons. 

Proper enquiries and real and substantial 
effort should be made to find out when and 
where the defendant is likely to be found, and 
proper effort made to find the defendant in tfie 
place where he ordinarily resides or oarries on 
business (a). 

The mere faot that the defendant or his 
solicitor knew that a suit has been instituted 
would not dispense with the neoessity of proper 
servioe of summons. Kasslm Ebrablm Salejl 
V. Johurmull Khemka. 30 O.W.N. 173-33 0. 
L.J. 188-43 0. 447-34 lod. Oas. 799. 

Sanderson, o.j., and Woodboffe and 
Mookerjhb, jj. 

Reference : — (a) 19 0. 201, F, 

(849-a) 0. V, r. 17 —Summons, service of. 

Where a serving officer finds a defendant to 
be away temporarily from home and knows 
where he is, it is not good service if he there- 
upon does no more than fix the summons to 
the outer door of the house. KunJ Behari Lai 
T. Savjon Prasad, 83 Ind. Oas. 836. 

BANERJl and PlGGOTT, JJ. 

References : — 24 A. 803 — A.W.N. (1903) 68, 
F, 

(860) O. V, r. 17. Bee No. 849, supra , 

(861) 0. V, r. 19— Examination of process - 
server before passing ex- parte decree— 
Ejectment in spite of insufficient notice— 
Act II of 1901 {Tenancy), 8. 69 —Revision 
by Roard of Revenue . 

The chaprasi or prooess- server must be 
examined on oath before an ex-parte decree oan 
be given. Bee 0. V, r. 19, Oiv. Pro. Code, 1908. 

The Board of Revenue could interfere in 
revision with an order of ejectment made in 
spite of insufficiency of service of notice under 
S. 69, Tenanoy Aot, there being a material 
irregularity under the oiroumstanoeB. Kanahta 
t. Durga Prasad, 81 Ind. Oas. 479. 

Holms, s.m., and Campbell, j.m, 

(362) 0. VI, r A— Fraud in pleading how to 
be stated— Mortgage — Redemption— Quit 
/or, without gsttmg rid of Revenue Court 
proceedings . 

Although the general rule, no doubt is that 
where fraud is alleged and relied upon, it must 
before it can be proved, be dearly stated in 
aooordanoe with the provisions of 0. VI, r. 4, 
Oiv. Pro. Code, 1908, the rule does not apply 
where the party aggrieved raises no objeotion 
and fights the case at the original hearing as 
though the pleadings were in proper form (a). 

k party oaunot rely upon his own fraud. 

Just as a man is entitled who sues for posses- 
sion on the strength of his own title to suooeed 
although there is some invalid dooument 
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standing in his way to recover possession with- 
out taking steps to get that dooument formally 
removed by the deoree of a competent Court, so 
also the mortgagors in this oase held entitled 
to a deoree for redemption without taking 
formal steps to get rid of the Revenue Court 
proceedings brought about by the fraudulent 
and oollusive oonduot of the mortgagee. Beni 
Hadho v. Basanto Kunbl, 86 Ind. Oas. 262. 
Walsh, j. 

Reference :—{a) 14 A.L J. 109, F, 

(363) 0. VI, r, 4— Fraud— Re- opening of suit 
for accounts— Evidence, 

Where in a suit the plaintiff claimed thst 
the defendant might be ordered to render oorreot 
accounts of certain property and that upon the 
taking of those aooounts, a dooument should 
be held to be valid only for the amount that 
should *e found due on the taking of accounts, 
held that, under the oiroumBtanoes, the plaint- 
iff alleged no fraud entitling to go into evidence 
to re-open the accounts whioh were settled at 
the time the dooument was exeouted. Ramji 
v t gEoman Das, 36 Ind. Gas. 60S. 

Richards, o j., and Banerji, j. 

(364) 0. VI, r. 14. See No. 342, supra . 

(364-a) 0. VI, r. 17. See PLEADINGS. 

(364-6) 0. VI, r. 17. Bee PRACTICE AND 

PROCEDURE. 

(365) 0. VI, r. 17 — Amendment of pleadings, 

R. 17 of O. VI of the Code of Civil Procedure 

is in more general terms than the corresponding 
8. (53) of the Code of 1889. It leaves questions 
of amendment of pleadings to the discretion of 
the Court, but the discretion must be eceroised 
jn accordance with settled judicial principles. 

The general rule is that any amendment 
allowed must be such aa is either raised in the 
pleadings or is consistent with the oase as 
originally laid , and the state of facts and the 
equities and grounds of relief originally alleged 
and pleaded by the plaintiff should not be 
departed from. 

A suit to enforce a mortgagor’s right of re- 
demption cannot be amended so as to oonvert it 
into a suit to enforoe a right as owner. Naok 
To v. Ma Hnin, 9 Bur. L.T. 160-8 L.B.R. 418 
-36 Ind. Cas. 6. 

FOX, C J. and TWOMBY, J. 

(368) 0. VI, r. 17— Plaint, amendment of— 
Inconsistent claim set up by way of amend- 
ment— Quit for declaration of right to ease- 
ment— Conversion of suit with on\ for 
declaration of title not allowed . 

Where in a suit for declaration of a right to an 
easement by prescription of taking water by 
building a dam aoross a river the plaintiff 
failed by reaeon of the use having been fonnd to 
be permissive and the plaintiff sought to amend 
the olaim into one for declaration* of title to 
the river-bed the Court refused suoh an amend- 
ment as it would be, qipte inconsistent with Do 
plaint and as a person most interested in tho 
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Civ. Pro. Code {IW8)— {Continued). 

q lestion was also not a party to the eoit. Mok- 
k >osa Naif Yeetll v. Beoretavy of State, 84 
Iud. Oaa. 041 (F.B.). 

Wallis o.j., ayling and Kumara- 

SWAMI SASTRI, JJ. 

(867) 0. VI, r. 17— Suit for ejectment— 
Error in the number of the plot— Amend- 
ment of plaint . 

In a suit lor ejectment from No. 17-8/1 
measuring 1 bigha, it appeared subsequently 
that No. 17-8/1 was in the cultivation of ano- 
ther tenant and measured 6 bighas and that 
the correct number should have been 17-9/1. 
Held, that the error was a clerical error liable to 
amendment under O. VI, r. 17, Oiv. Pro. Code. 
BheoraJ Singh v. Kovllban Singh, 82 Ind Gas. 
512. 

Bbynolds, j.m. 

(869) 0. VI, r. 17. Bee PRINCIPAL AND 
AGBNT, No. 5, 31 M.L.J, 688. 

(869) O. VI, r. 17. See 8PE0IFI0 PER- 
FORMANCE. No. 9, 31 Ind. Gas. 1. 

(860) 0. VI, r. 17. See Nos. 295, 296, supra. 

(861) O. VI, rr. 17 and 41, r. 83— Amendment 
of p laint— Acquisition of substantial right 
by defendant— Power of appellate Coutt to 
order amendment . 

No order tor amendment of plaint oan be 
passed where it deprives a party of a substan- 
tial right or privilege or otherwise prejndioes 
a party. 

Where the defendant in a suit has acquired a 
substantial right by the operation of the law of 
limitation it is manifestly unfair at the appel- 
late stage to order an amendment of the plaint 
and deprive him of that right. Bnrendra 
Barela Blnha v. Hafljor Rahman, 80 Ind. 
Oaa. 379. 

SHARFUDD1N and MULLIOK, JJ. 

(862) 0. VII, r. 10. Bee LIMITATION ACT 
(1908), No. 51, 24 O.L.J. 355. 

(368) O. VII, rr 10 and 11. Bee BEN. ACT 
VIII of 1885 (Bengal tenancy), No. 61, 85 
Ind. Gas. 76-21 O.W.N. 209. 

(364) O. VII, r. 11, ol. (e> Bee COURT FEES 
ACT, No. 5, 31 Ind. Gas. 807. 

(865) 0. VII, r. 11. Bee Nos. 278, 279, 
869, supra . 

(866) 0. VII, r. 14— Document relied upon in 
possession of third party— Plaintiff, whether 
may produce it in course of trial— Refusal 
to take a particular oath , effect of— Pro- 
tedure— Practice. 

1. As a rule all documents that a plaintiff 
seeks to rely on should be produoed at the 
opening of the suit. But a document which is 
In the possession ol a third party and is oalled 
for in order to rebut a plea raised by the defend- 
ant may be produoed in the oourse of the 
trial (a). ■ 

9. A mere refusal on the part of a party to a 
suit fo take a particular, oath is not a sufficient 
ground for deriding an issue against him (6). 


<0lv. Pro. Code (i908)-(OoMinued/. 

Gappa Hal Mangal Bam v. Plara Lai, 88 Pr 

W.B. 1916-82 Ind. Gas. 619, 

BATTIGAN, J. 

References :— (a) SO P.B. 1915-95 P.W.B. 
1916-27 Ind. Gas. 625, R. (b) 29 B. 680, F, 

(867) 0. VII, r. 14. Bee STAMP ACT (1899), 
No. 2, 35 Ind. Gas. 416. 

(367’0) 0. VIII, r. 8 Bee No. 869, infra. 

(368) 0 VI ri, r. 6— Pleadings — Written 

. statement— Specific denial— In absence of 

denial, facts alleged treated as admitted — 
Practice— Proof of letter . 

In a anit to recover money the plaintiffs 
sought in their plaint to bring the olaim within 
time by relying on a letter written by the 
defendants. It was contended by the defend- 
ants in their written statement that the suit 
was “ not saved by the letter put in from the 
bar of limitation 11 The trial Judge held that,* 
in view of the above state of pleadings the letter 
must be aooepted as proved ; and deoreed the 
olaim. The lower appellate Gonrt having 
differed from this view, and reversed the deoree, 
the plaintiffs appealed : 

Held , reversing the deoree that the trial 
Court was right m thinking that in the above 
state of the pleadings, the letter must be 
accepted as admitted between the parties and 
therefore unnecessary to be proved. Laxlml- 
narayan Ramdayal v Ohimnlram Gird* 
harllal. 18 Bom. L.B. 946-41 B. 89. 
BATCHELOR, A. 0 J and SHAH, J. 

(369) 0. VIII, r. 6, 0. VIII, r. 8, 0. IX, 
r. 6, 0. VI, r. 16, O. XIX, r. 8 (1), 
0. XXXVII, r. 2, 8. 107 (l)— Penal Code, 
8s. 191 and 193— Plaint verified , if evi- 
dence— Verification, object of— Damages 
unliquidated , pleadings and proof as to— 
Remand, power of High Court as to-Plead - 
ings— Practice— Undefended cases , plain- 
tiff to provs his case in. 

Sanderson, O.J. —The fundamental prinoiple 
of law is that the plaintiff, when he oomes to 
Gonrt, must prove hie case, and he mast prove 
it to the satisfaction of the Gonrt. 

Under the Oiv. Pro. Oode (1908), euoh proof 
oan be dispensed with and the allegations in 
the plaint considered as admitted, only in un- 
defended oases of bills of exohange, promis- 
sory notes and bundis as oontemplated in 
0. XXXyil, r. 2 of the Oode. 

0. VIII, r. 5 of the Oode does not apply to 
undefended oases. It is olear from the wording 
of that rale that it is only intended to apply to 
a oase where a pleading has been put fin by the 
defendant, 

Per Curiam.— 0. VIII, r. 5, does not apply 
where there is no written statement and it does 
not justify a deoree without any evidenoe where 
no written statement hes been filed. 

Woodroffe and Mooherjee, JJ.— O. VIII, r, 5, 
is really a rule of oonstruotion of the defend* 
ant’s pleading. 

The provision in 0. IX, r. 6, for the Court to 
“ prooeed ex parte ” In undefended oases meant 
“ prooeed to take and determine on evidenoe.” 
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Chr, Pm. CM* (iH8)-HC<mMiM«. 

Bmdereon, C./.*-It would be unreMonable 
to conclude from 8. 191, Panel Code, that it 
wea ever intended that a plaint, wbioh has got 
the usual verification by the plain tiff, could be 
adopted by a Oourt of Justice as sufficient proof 
of the faote whioh are oontained in the plaint. 

Woodroff e and Mookerjee , //. — Because a 
false verification may be the basis of a prosecu- 
tion under 8. 191, Penal Code, that is, it may 
come within the definition of 14 False Evidence ” 
for the purposes of the Penal Code, that dap 
not make a verification evidence on whioh a 
deoree oan be founded in a oivil suit whether 
the defendant appears or not. 

Woodroff* , /. — Verification does not dispense 
with evidence. The objeot of verification of the 
plaint is to fix on the plaintiff the responsibility 
for the statements whioh it oontains and to 
afford a guarantee of his good faith. Verifica- 
tion of pleadings may be by persons other than 
those who have personal knowledge of facts and 
who may verify same, as in the present case, on 
information and belief of the facts being true, 

Sandorton, 0,J t —k Oourt would not be justi- 
fied in allowing the plaint to be put in as 
evidenoe of the faots on which the plaintiff 
wished to rely. 

In the present oase, whioh was one for breaoh 
of contract and unliquidated damages, the 
defendants had taken no steps to defend and 
the trial Judge gave a deoree for full amount 
olaimed by the plaintiffs without taking any 
evidenoe : 

Hold on Appeal — That the p)ainl>ffs should 
be oalled upon to prove all the material faots 
whioh are necessary for the proof of their case, 
4.#., not only the oause of aotion upon whioh 
they rely but also the actual amount of damages 
they have in fsot sustained. 

Held also — that in this case where the olaim 
is for unliquidated damages, it was not incum- 
bent on the defendant under O. VIII, r. 8, to 
deny speoifioally the allegations of fact regarding 
damages, and the Oourt should even then make 
some enquiry to asoertain the damages to whioh 
the plaintiff would be entitled. 

Mookerjee, /.—The defendant, merely be- 
cause he did not appear, oaunot, in the pre- 
sent oase, he in a worse position in this respeot, 
than what he would have been in if he had 
appeared and filed a written statement. 

Woodroff e and Mookerjee, JJ, — Where a 
plaintiff did not offer any evidenoe, striotly 
speaking, the suit should be dismissed. 

Pet Ouriatp ,— Having regard to the fact that 
a written statement was not filed under a bona 
fide mistake and to the oiroumstanoes of the 
oase, it was remanded for re-hearing with liberty 
to defendant to put in a written statement and 
adduoe evidenoe. 

Mookerjee, /.—Although there is a provision 
in the Code fqr remand in oertaln specified oir- 
omnstanoes, it oannot legitimately be oontended 
that our powers are restdoted thereby and that 
we oannot make an order of remand if exigen- 
ces of the ease demand that suoh an order 
ahotdd be made. J. B. Bom and Go. v. 0. B. 

96 


Civ. Pfo. Goda ( 1908)— (Oof» tatted). 

Scrlten, 90G.W.N. 1199 - 48 0. 1001-84 Ind- 
Oas. 986. 

SANDBB8029, O.J., WOODBOFFB and 
MOOKBBJBB, JJ. 

(870) 0. VIII, r. 6, and 0. XX, r. 19— Equit- 
able set-off— Leesor and lessee— Rent, suit 
/or— Barred claim for unliquidated dama- 
ges, if can bs set off . 

0. XX, r. 19, Oiv. Pro. Oode, oovers also 
claims for equitable set-off. 

The words 1 legally recoverable * in O* VIII, 
r. 6, Civ. Pro. Oode, include all unsustainable 
claims whether barred by limitation or other- 
wise. 

Though it is well settled in Madras that 
olaims for unliquidated damages may be raised 
by way of equitable Bet-off if they arise out of 
the same transaction as the one in suit, yet 
such a Set- off will not be allowed if the olaim 
in respeot of suoh set off had become hatred on 
the date of suit (a). 

Though in oases whore there is a fiduciary 
relationship between the parties as in the oase 
of trustee and cestui que trust or where there is 
accountability as in the case of mortgagor 
and mortgagee, even barred claims are taken 
into aooount in passing the final accounts, the 
benefit of suoh exception oannot be extended 
to oases of lessor and lessee. 

Per 8eshagir% Iyer , /.—Whether the oases 
whioh allow barred claims being taken into 
aooount in passing the final accounts are rightly 
decided. Yyravan Ghetty v. Nat&vaja 
Deslkar, 8 L.W. 24-80 M L J. 69-89 Ind. 
Oas. 80-39 M. 939. 

WALLIS, O.J. and SESHAGIRI AlYAB, J. 

References : — (a> 38 M.L.J. 285, Expl . ; 1 
Ver. 393 ; 3 Boh. & Let. 607, 680, F. 

(371) 0. IX, rr. 2, 1— Dismissal of suit— Sum- 
mons not served— Appeal, 

Where the Oourt of first instance passed an 
order under O. IX, r. 2 of the Code, dismissing 
a suit on its being found that the summonses 
had not been served on the defendants in 
consequence of the plaintiff’s failure to pay 
the Oourt- fee for suoh service, held, that do 
appeal lies from that order to the District 
Judge, and the plaintiff’s remedy was by way 
of a fresh suit or an application under O. IX, 
r. 4 of the Oode. Laehmi Naraln v. Darbarl 
Lai, 14 A.L.J. 847-88 A. 367-83 Ind. Oas. 
787. . 

PlGGOTT and WALSH, JJ. 

References 9 0. 627 ; 20 Ind. Oas. 1, F. 

(879) 0. IX, r. 4 — Execution application 
struck off — Restoration — Objection as to 
limitation— Jurisdiction, 

0, IX, Oiv. Pro. Oode, 1908, does not apply to 
proceeding in execution (a). 

It is contemplated by the old Oode of Oivil 
Procedure and by the new Code that application 
for exeoution should, when struok off, be pre- 
sented afresh and not revived as would be done 
in the oase of plaints. • 

Any order passed unde^O. IX would be passed 
without jurisdiction in proceedings taken in 
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Olv. Pro. Oode (1008)— (Con tinted). 

exeoution of % decree ; where a Court has no 
jurisdiction its order may be treated as a 
nullity (3). 

Objection on the ground of limitation may be 
taken at any stage of the proceedings if the faot 
upon which the objection is based are patent 
upon the faoe of the reoord. Ounjra Boer v. 
Lakhan Boer. 35 Ind. Gas. 937. 

ROE, J. 

References s— (o) 17 A. 106 (P 0.), F . (3) 41 0. 
1, F. 

(373) 0 IX, r. 4. See No. 371, supra. 

(373 -a) 0. IX, r. 4, 0. XVII, rr. 2, 3— Par- 
ties not appearing at adjourned hearing — 
Dismissal of suit— Restoration 

On a suit adjourned for want of time, being 
subsequently dismissed for non appearances of 
parties at the adjourned hearing, though the 
pleaders were present, held on an application 
for restoration that the dismissal was not under 
O. XVII, r. 9, and that there wbb a default of 
appearance by the parties within the meaning 
of O. IX, r. 4. Yenkatappa Nayanum Yaru 
Y. Padl Ramakrlshnappa, 92 Ind. Gas. 714. 
Srinivasa aiyangar, j. 

References : — (a) SOM. 274, F.\ 37 M. 241, R. 

(374) O. IX, r, 5— Non-service of summons— 
—Effect — Personal judgment againBt defendant 
if can be set aside. See SUMMONS, No. 1,23 
G.L.J. 496. 

(376) O. IX, r. 6. See Nos. 189 and 369, 
supra . 

(376) O. IX, r. 8. See Nos. 6 and 201, supra, 

(377) O. IX, r. 9 —Suit by co-sharer against 
Lambardar for profits— Dismissal of suit 
for default— Subsequent suit for certain 
years including years covered by previous 
suit— Bar to suit. 

The plaintiff, a oo sharer, brought a suit 
against the defendant, the Lambardar of a 
village, for the profits of certain years. That 
anit was dismissed for default of appearanoe on 
the part of the plaintiff under 0. IX, r. 8, Giv. 
Pro. Oode. Borne years later the plaintiff 
brought the present Buit against the same 
person for profits of bis share for certain years, 
whioh inoluded the years covered by the pre- 
vious suit. Held that, as the causes of aotion 
for the two suits were totally different, the 
present suit was not barred by the operation of 
O. IX, r. 9, Giv. Pro, Code, so far as the plaint- 
iff's relief in respect of the years comprised 
under the previous suit was oonoerned. "Raja 
Bahaduv v. Sbyam Lai, 80 Ind. Cas 668. 
Chamier, j. 

4377 -a) 0. IX, r. 9. See Noe. 6 and 201, 

supra, 

(878) 0. IX, r. 9-Sa. 114, 141— Whether 
application for revival of an application lies 
—8. 141, Cio Pro Code i Act V of 1908), 
scope and effect of — Alter native remedy by 
way of review under 8. 114, or 0, XLVII, 
r. 1, # whether available —Conversion of an 
application for restoration to one for review 

• whether allowable— Provincial Small Cause 
Courts Act (IX b f 1887), Q. 17* proviso— 
What it actually requires. 


Olv. Pro. Oode (1908)— (Continued). 

When an application for the restoration of a 
Small Cause Court suit dismissed for default is 
in itB turn dismissed lor default, an application 
under 0. IX, r. 9, for the revival of that appli- 
tion, lies under the provisions of 8« 141 of the 
new Giv. Pro. Oode. An alternative remedy 
under the review section, O. XLVII, r. 1, also 
lies. Conversion of an application under the 
former seotion to one under the latter seotion is 
allowable. 

• 8. 17 of the Provincial Small Cause Courts 
Aot, whioh requires deposit of seourity, has no 
application to Buoh oases (a). Bepln Beharl 
Saha y. Abdul Barlk, 21 O.W.N. 30-24 O.L. 
J. 446-96 Ind. Cas. 613. 

CHATTERJBE and NEWBOULD, JJ. 

Reference :— (a) 19 G.W.N. 768, F. 

*379) O. IX, r. 9, 0. XXI, rr. 68 and 68— At- 
tachment— Claim — Dismissal— Declaratory 
suit— Dismissal for default — Fresh attach • 
mtnt and fresh proclamation— Subsequent 
suit for declaratory relief-Not maintainable 
— Same cause of action— Limitation Act , 
Art. 11. 

In execution of a deoree obtained against B, 
oertain properties were attached. B's son Q 
preferred an objeotion under O. XXI, r.68, whioh 
was summarily rejeoted by its belated appdar- 
anoe. He then brought a regular suit for a 
deolaration that the property was not liable to 
attachment and sale in execution of the deoree 
against his father, but that suit was dismissed 
for default in 1912. The deoree-holder, owing 
to failure to secure an adequate bid in 1912, had 
at that date withdrawn his execution, but 
presented a fresh application for sale by auotion 
in 1916 and proclamation of sale was made. 
Plaintiff (Q) again brought the present suit, 
alleging that the proclamation of 1916 gave him 
a fresh cause of aotion and asking for the same 
declaratory relief as in the former suit of 1912. 

Held , that the suit was t hue-barred (Vide 
Limitation Aot, Art. 11). 

The fresh proclamation of 1916 famished no 
fresh cause of aotion. The oanse of aotion in 
1916 as in 1912 was the threat levelled against 
the plaintiff’s title, the attachment and procla- 
mation of auotion oonnoting and importing a 
denial of any right of the plaintiff. 

The plaintiff, not having proceeded with the 
prior sfiit of 1912, nor having withdrawn it 
with leave to bring another suit, he oould not 
agitate the matter again (a). 

Held, that the suit is barred also by O. IX, 
r. 9, Civ. Pro. Code, for iu bpth the oases thp 
cause of aotion. vis., the threatened annihila- 
tion of plaintiff's asserted right, is the same, 
Gopal Singh v. Ganpat Rat, 66 P.R. 1916- 
180P.LR. 1916-117 P.W.R. 1916-86 Ind. 
Cas. 321. 

RATTIGAN and LB ROBBIGNOL, JJ. 

Reference:— -(a) 27 Ind. Cas. 944 (946), R, 

(860) 0. IX, r. 9, 0. XXI, r. 90, O. XLUI, 
r. 1, cl. (c)— Application by judgment-debtor 
under O, XXL r, 90, to set aside eal*— 
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01*. Pto. Code (1908)-^ (Con towed). 

Dismissal for <U fault — Application /or 
reaforatfon, rejection of— Order if appealable 
—Application to set aatda sale if i% suit," 

0, IX, r. 9 of the Civ. Pro Code, is applic- 
able to applications for setting aside sales 
whioh have been dismissed for default (a). 

An application to Bet aside a sale is a proceed- 
ing whioh may terminate in an adjudication 
•nob as is referred to in S. 2 of the Oiv. Pro. 
Oode, and if the question had been rss Integra, 
the Court would have held that it was a suit 
within the meaning of 0. XLI1I, r. 1, cl, (c) 
(M. Bhuban Behary Nag Macamdar v. 
Dhlrendra Nath BanerJI, SOC.W.N. 1208- 
88 Ind. Oas 681. 

TBUNON and NEWBOULD, JJ. 

Referenda:— (a) 19 O.W.N. 768 ; 12 C.L J. 
6, Bel on. (0) 19 O.W.N. 26, R. 

(88 1) 0. IX, r. 9, 0. XLVII, r. 1-Swif— 
Dismissal for default of prosecution— Appli- 
cation for restoration not presented within 
80 days — Application for review— Not main- 
tainable. 

Where, in the presenoe of parties, a suit was 
dismissed for deiault and no application for 
restoration of the suit was made under 0. IX, 
r. 9. Oiv. Pro. Code, within SO days from the 
order of dismissal. 

Held that the party in default should not be 
permitted to evade the rule of limitation 
by making an application for review under 
O. XLVII, r. 1, Oiv. Pro. Code, 1908 (a/. 

Per Sharfuddin , J.—O, IX, r. 9, applies only 
to original oases and not to oases in appeal. 
O. XLVII, r. 1, is a general law for review of 
judgments. Deodlp Singh v. Copal Singh, 
1 Pat. L.J. 647. 

SHARFUDDIN and ROE, JJ. 

References 2 O.W.N. 318, F. ; 16 O.W.N. 
643, Dies, from ; 26 0. 698, Expl. 

(882) 0. IX, r. 18 — Jurisdiction of Court to 
set aside ex parte decree— Appeal by defend- 
ant who appeared dismissed . 

& suit for sale on foot of a mortgage was 
instituted againBt several defendants. Some of 
the defendants appeared but as against the other 
defendants the suit proceeded ex parte, A decree 
was passed against all the defendants but ex parte 
as against the absent defendants. The con- 
testing defendants appealed against the deoree 
but the absent defendants were not made a party 
to the appeal. The plain tiffs also filed oross- 
objeotions. The deoree of the lower Court was 
modified. An application was then made to the 
original Oourt by one of the absent defendants 
to set aside the ex parte deoree : - Held, that the 
original Oourt had jurisdiction to set aside the 
deoree passed by it against the absent defendant, 

Where an applioant for setting aside an ex parte 
deoree is no party to an appeal against that deoree 
either as appellant or respondent, and the ap- 
pellate Oourt has not ajudioated upon his case, 
the deoree of the Oourt of first instanoe does not 
•merge in that of the Oourt of appeal. Whether 
the deoree of the Oourt of first instanoe has 
merged into that of the Oourt of appeal largely 


Oiv. Pro. Code (ISOS)— (Continued). 

depends on the facts of eaoh oase. Gajrajmatl 
Tlvarln v. Bwami Math Hal, 14 A.L.J. 863- 
89 A. 18-86 Ind. Cas. 807. 

Walsh and Sundar Lal, jj. 

(888) 0. IX, r. 13— Ex parte decree, appli- 
cation to eet acide on ground of fraud— Ap- 
plication, dismissal of— Subsequent suit to 
set * aside decree on same ground — Main- 
tainability. 

The defendant in a suit against whom an ex 
parte deoree had been passed made an applica- 
tion under 0. IX, r. 18 of the Oiv. Pro. Code to 
set aside the same on the ground that she bad 
not been served with summons in the Buit owing 
to the fraud of the plaintiff. The Court found 
against the said allegations and dismissed the 
applioation. This order was upheld on appeal. 
The defendant subsequently brought the present 
suit to let aside the deoree on the Bame allega- 
tions. 

Held that the suit was not maintainable, 
Togamba Bo! Amman! v. Armuga Mndailav, 

8 L.W. 672-20 M L.T 126-U916) 2 M.W.N. 
68*36 Ind. Cas. 128. 

ABDUR RAHIM and SRINIVASA AlYAN- 
GAR, JJ. 

Reference 29 A. 212, F. 

(384) 0. IX, r, 13— Ex parte decree— Payment 
of decree amount on compromise— Order 
setting aside said decree after disposal of 
appeal by other judgment debtors. 

The petitioner obtained a mortgage deoree 
on contest against one defendant and ex parte 
against another defendant. The former prefer- 
red an appeal against the deoree but his appeal 
was dismissed. The deoree-holder then applied 
for execution and oaused the mortgaged property 
to be sold and himself purchased the property. 
Thereupon the other defendant, against whom 
the ex parte deoree had been passed, applied 
for setting aside the decree against him. 

This defendant and the plaintiff then arrived 
at some sort of agreement to the effeot that on 
payment of the deoretql amount by the defend- 
ant the deoree-holder should relinquish his 
olaim to the property. The defendant aooord- 
ingly paid the amount set out in the original 
deoree, but the deoree holder objected to the 
deposit. The Oourt, however, overruling the 
objeotion set aside the r!e parte decree. Held 
thatbthe first Court bad no longer Jurisdiction 
to entertain an applioation under O. IX, r. 18, 
in respect of the mortgage deoree, inas- 
much as appeal bad been preferred against 
the original mortgage decree. Held also that 
the judgment-debtor, who paid the money into 
Oourt in pursunaoe of certain arrangement, 
oould take suoh steps as he might be advised 
to take for enforoing the oom promise arrived 
between the parties in the first Oourt. R*] 
Gobind Singh v. Behari Pathuk. 30 Jnd. Oas. 
247. 

WALMSLBY and ROB, JJ. 

References x — 17 M.L.J. 436-30 M. 680 s 9 
Ind. Oae. 189 - 88 0. 894-16 O.W.N. 809-18 
O.L.J. 921, fi. 
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Gift Pro. Oodo (1008)— (OontintMd). 

(885) O. IX, r. 18 — Bait to Bet aside a fraudu- 
lent ex parte deoree— Maintainability. See 
EX PABTB Dbobbb, No. 8, U.B.R, (1916), lat 
Qr., 106. 

(886) O. IX, r. 13. See Nob. 1-a and 849, 

supra . 

(887) 0. IX. r. 18 and 8. 151— Deoree against 
minor— Not properly represented in suit — 
Deoree set aside — Suit remanded — Revival of 
suit. See MINOR, No. 4, 14 A.L.J. 818. 

(388) 0. IX, rr. 13 and 14, and 0. XLIII, r. 1 
id) — Application to set aside ex-parte decree 
— Dismissal of application for default — 
Appeal. 

Where an application to eet aside an ex parte 
deoree waB dismissed for default an appeal lies 
from the order dismissing the application. 
Sheikh Baeheeml v. Sheikh Kanta Hail, 86 
Ind. Oas. 798. '* 

CHATTERJEE and NEWBOULD. JJ. 

References 80 Ind. CaB.45-21 C.L.J. 638, 
F. 

(389) O. IX. r. 13. and O. XVII, r. 3. See 
EX PARTE DEGREE, No. 5, 34 Ind. Oas. 835. 

(890) 0. IX, r. 13 ; O XVII, r. 3, 8. 96- 
Practice— Decree ex parte— Application* for 
rehearing rejected— -No appeal preferred — 
Appeal against decree . 

A salt was filed for possession of a house. On 
the date fixed the oaBe was not taken up by 
the Court and a seoond date was fixed. On the 
adjourned date the plaintiff not being ready 
asked for another date and it was granted. On 
the third date the plaintiff with his witnesses 
appeared. Some witnesses for the defendant 
had been summoned, but neither the defendant 
nor his pleader appeared. The Munsiff heard 
the witnesses of the plaintiff and passed a deoree 
in his favour. The defendant upon appearing 
made an application for the re-hearing of the 
oase, but it was rejected on the ground that the 
Munsiff had no jurisdiction and the defendant 
might appeal in the regular way. The 
defendant then preferred an appeal against the 
deoree and the Judge dismissed it. The 
defendant then preferred aeooad appeal : Held 
that the deoree passed by the Munsiff in the 
absence of the defendant was a deoree ex parte , 
and upon the dismissal of his application for 
re-hearing he could have appealed against the 
order to the District Judge, but, as he had pre- 
ferred an appeal against the deoree whloh 
appeal was dismissed on the merits, the High 
Court oould not interfere. Humm! v. A ill ad- 
din, 14 A.L.J. 1336-39 A. 148. 

RIOHARDB, G.J., and BANBRJI, J. 

(890-a) O. IX, r. 18, 0. XLIII, r. 1 (d)- 
Appeal from conditional order setting aside 
ex parte decree— Costs not imposed . 

▲ conditional order setting aside an ex parte 
deerae must be taken to be a conditional dis- 
missal and as suoh oovered by 0. XLIII, r. 1 
id), and Is appealable (a). 

If in an order setting aside an ex parte deoree 
under 0. IX a r. 18, no terms are imposed as to 
ooats, the order does not beoome ultra vires. 


01 v. Pro. Code (1908)— (CdUmned).' 

Yenkatasvaml Nayodu v. Shamnufam Pttlsl* 

89 Ind. Cas. 984. 

Sbshaqiri Aiyab.j. 

Reference : — (a> 19 A.L.J. 1970, F« 

(890-6) 0. XX, r. 14, See No. 888, supra* 

(891) 0. XI, r. 3— Scops of 0. XI— Applica- 
bility to prohaU proceedings— Affidavit of 
assets actually received ho to to be obtained 
in probate proceedings— Interrogator es-~ 
Method of administration— Power of Court 
to settle interrogatories , 8s. 58, 55. Act V 
of 1881 ( Probate and Administration ). 

0. XI, Civ. Pro. Code (1908). applies to pro- 
ceedings in probate. Under that order there 
are only two methods of disoovery, one by in- 
terrogatories and the other by an order directing 
disoovery of documents in the possession or 
power of the other side. 

In probate proceedings, an affidavit of assets 
actually reoeived oan therefore be obtained only 
by the first method, namely, by interrogatories. 

Under 0. XI, r. 3, Civ. Pro. Code, the Judge 
has not any power to settle interrogatories, but 
he oan only deoide what should be administered. 

The dicta in English oases with regard to the 
more extensive powers of Courts in matters of 
probate, seem to imply that the strictest 
relevancy in the interrogatqpes may not be 
required, but the Courts would certainly be 
obliged to exolode anything offensive or impro- 
per in the same way as in any other oase. 
Anllabala Dasl v. Rajendranath Dalai, 43 0. 
300-93 C.L.J. 480-34 Ind Cas. 337. 
HOLMWOOD and MULLIOK, JJ. 

(391-a) 0. XT, rr. 2 and 12— Interrogatories— 
Object to discover nature of opponent's 
evidence — Discovery of particulars of 
documents . 

In the ooarse of a suit the plaintiff wanted 
to deliver to the defendants certain interroga- 
tories. Though there was no doubt as to the 
preoise oase set up by the defendant in their 
written statement, plaintiff wanted to know 
what the evidence was upon whioh the defend- 
ants rested their case. With this end in 
view be delivered interrogatories for ascertain- 
ing what documents the defendants had 
in support of their oase and the partioulars 
of those documents. The lower Court dis- 
allowed the interrogatories on the ground 
that they were of a fishing nature, field, 
that though the plaintiff might have pro- 
ceeded under O. XI, r. 19, Civ. Pro. Code, for 
disoovery of documents be did not do so. The 
plaintiff was not entitled to ascertain the 
partioulars of doonments relied upon by his 
advisory, field, that the lower Court was justi- 
fied in disallowing the interrogatories. Upandr* 
Nath Ghoia *. Sarada Bandar I Ghoaa, 86 Ind. 
Cas. 888. 

* CHATTERJEE and NBWBOULD, JJ. 

( 899 ) 0 . XI, r. 9 , 0. XX, r. 19 — Claim for 
mesne profits, subsequent to suit for posses- 
sion, if homed. 

▲ suit for possession of Immoveable property 
without a olaim for mesne profits will not bar a 



9tv, Pro. Oote 

eutequent rolt for mesne profits accruing after 
date of institution of first suit, 8hwe Boo Y. 
Ml 0 Tha Hyo, 9 Bur. L.T. 93-82 Ind. Oas. 
690 . 

FOX, O.J. 

(898) 0. XI, r. 91— Failure to product account 
book— Dismissal of $uit. Kiihun Lai y. Sultan 
Magh, 18 A.L.J. 881-88 A. 5-80 Ind. Oas. 
696. Bes Final Part, 1916, Ool. 448 

(894) 0. XVI, rr. 10, 19— Fine for non- pro- 
duction of documents, conditions to be ful- 
filled before imposing fine— Duty of Oourts 
and Settlement Officers to strictly follow the 
law relating to issue and service of summons , 

0. XVI, r. 10 of the Civ. Pro. Code does not 
apply where there has been no summons upon 
anybody to produce the documents, and no 
order under r. 12 can be made until the pro- 
cedure laid down in r. 10 has been followed 
wherp that rule applies. 

The Civil Oourts, and particularly the peri- 
patetic Settlement Courts which cause a large 
amount of disturbance to local interests, oannot 
be too careful to follow the provisions of law 
strictly as regards summoning persons and 
documents before them. Nabadlp Ohandra 
Bandl v. The 8eoretary of State, 20 O.W.N. 
611-88 Ind. Oas. 968. 

HOLMWOOD and IMAM, JJ. 

(895) O. XVI, r. 19. Bee No. 394, supra. 

(896) 0. XVII. r. 1 —Adjournment of case— 
Evidence— Opportunity to produce further 
evidence— Second appeal . 

In the oourse of arguments, after the parties 
had closed their evidence, plaintiff applied under 
O. XVII, r. 1, Civ. Pro. Code, to the Court to 
adjourn the oase to allow him opportunity to 
produce further evidenoe in regard to a matter 
, whioh was not made olearly the subject of an 
issue.. 

The Court, being of opinion thWt the rule was 
not applicable at that Btage of the oase, did not 
grant the adjournment and the appellate Court 
also did not think it proper to allow the plaintiff 
another opportunity to produce additional 
evidenoe. 

Held, on seoond appeal that, although r. 1 of 
O. XVII, Civ. Pro. Code, applied to every stage 
of a case, the plaintiff was not entitled to the 
indulgence asked for by him under the oiroum- 
stanoes of the oase, and it was doubtful jf seoond 
appeal in the oase was oompetent. Gaman y. 
Muhammad. 91 P.L.R. 1916-167 P.W.R. 
1916-86 Ind. Oas. 76. 

SCOTT- SMITH, J. 

(897) 0. XVII, r . 2— Party failing to appear 
at adjourned hearing — Dismissal for default 

0. XVII, r. 2, Civ Pro. Code, only says that 
When at an adjourned hearing the parties or any 
of them fail to appear, the Court 11 may ” 
dispose of the oase under O. IX, Civ, Pro. Code. 
The word being 11 may ” and not “ shall " entails 
on the Court ths exercise of some discretion 
and the dlsoretion must be Judicial discretion. 

When a plaintiff has dosed his case and there 
is evidenoe whioh if unrebutted would prove his 


OIy. Pto. Code (1908)— (Continued). 

oase , it oan hardly be deemed a judioial exeroise 
of disoretfion to dismiss the suit for default. , 
The Court should reoord the defence evidenoe 
even though the plaintiff ie absent and dispose 
of the oase on the merits (a). Bubramanla 
OthoYar y. Munueamfya Filial, 81 Ind. Oas. 
869. 

PHILLIPS, J. 

Reference 7 Bom. L R. 901, F. 

(898) 0. XVII, r. 9. Bee No. 183, supra . 

(899) 0> XVII, rr, 9, 8 —Suit decreed under 
0. XVII, r. 8— Proper procedure to set 
aside . 

In a suit upon a mortgage-bond, the defend- 
ants, who pleaded disoharge, were absent on the 
bearing day. Their pleader having intimated 
to the Court that he had no instructions, the 
DiBtri<£ MunBif decreed the suit under 0. XVII, 
r. 8, Civ. Pro. Code. Subsequently, the defend- 
ants filed a petition before the Distriot Munsif 
to set aside the ex parts deoree under the im« 
pression that the disposal was under O. XVII, 
r. 9, but he dismissed it on the ground that 
thtfre was no ex parte deoree. This order being 
ood firmed on appeal by the District Judge, the 
defendants filed a Civil Revision Petition to 
the High Court. 

Held, that the Revision Petition was incom- 
petent and that the proper prooedure was to 
have appealed against the deoree in the suit 
itself. Gundan mUmb Ghenroyan y. Kamakka 
Rama Ghettl. 8 L W. 524-33 Ind. Gas 660. 
BADASIYA A1YAB and MOORH, JJ. 

Reference i—l9 M.L.J 760, F, 

(899-a) O. XVII, rr. 2, 3— Default— Dismis- 
sal of suit— Deeres drawn up— Appeal, 

Where a Munsiff after the passing of the 
following order “The plaintiff’s pleader save 
that he and his client would retire from the 
oase as the plaintiff has no witness to day. Bo 
the case is dismissed for default” signed a 
deoree drawn up in the oase. Held, that the 
order was an order under O. XVII, r. 2, and was 
not appealable. Hasarat Khan v. Manulife, 
39 Ind Oas. 766. 

Chatterjbb and Bbachoboft, jj. 

(400) 0 XVII, r. 3— Specific Relief Act, 8,9, 
suit under— Decision passed ' forthwith ,’ whether 
one on merits . In re Ohldlpatu Bomayya, 9 
L.W. 1067-31 Ind. Cas/807. Bee Final Part, 
191 64 Ool. 449. 

(401) 0. XVII, r. 8. See Nos. 989, 890, 899, 
supra, 

(402) 0. XVII, r. 3, 0. IX, r. 18-0. XVII, 
r. 8, token applies— Payment of process fee for 
summoning witnesses— Duty of Court, Harjas 
Bal y. Naraln Blngb, 51 P.R. 1915—99 Ind. 
Oas. 938-98 P.L.R, 1916. Bee Final Part, 
1915, Col. 449. 

(408) 0. XVIII, r. 18— Provincial Small ^ 
Cause Court— ‘Abstract of evidence irlkomplete — 
Judgment based on such abstract , whether legal. 
Baton Pathan y. Para Sundaram, 9 D.W. 
808 -(1915) M.W.N. 768-80 Ind. Oaa. 684. 
8 m Filial Part, 1915, Ool, 450. 



4u « «bb mutt'i wax; 


Git. Pro. Oodo (1906)— (OofltiniMd): 

(404) 0. XIX, r, 8. 8 m No. 869, supra, 

(408) 0 XX, r. 1— tfotfce of delivery of 
judgment— Limitation Act , S. 6— Sufficient 
mum— Discretion of Court— Evidence Act, 
8 . 91— Meaning of 11 Terms of a contract," 

Under 0. XX, r. 1, when the Court does not 
pronounce judgment at once after the oase has 
been heard, it ought to give notioe to the parties 
of the day on which judgment is to be delivered. 

When tbe failure of the Court to give notioe 
of the date of delivery of judgment has led to a 
delay in filing tbe appeal that ought to be con- 
sidered sufficient oause for extending time 
under 8. 6 of the Limitation Aot, 

Whether time for an appeal should be extend- 
ed under 8. 5 of tbe Limitation Aot is a matter 
of discretion for the Court before which the 
appeal is filed, and its discretion should not be 
interfered with in appeal unless it bus been 
sxeroised arbitrarily or illegally. 

Queers whether the words 11 terms of a con- 
tract " in 8 91 of the Evidence Aot include the 
date of a oontraot M& Hla Dun v. Moung 
Bhwe Ya, 9 Bur. L T 960. 

U KIN, J 

(406) O. XX, r. 9 —Judgment or order written 
and pronounced by Judge after he gavl over 
charge of his office— Validity. 

A judgment or order passed by an officer, who 
had heard the oase an'd have given his mind to 
the matter, is no less legal beoause it was 
written and pronounced by himself after he gave 
over charge of his office. (Ft de O. XX, r. 9, 
Oiv Pro Code ) Daya Ram v Musiammat 
Jattl, 80 P.R. 1916-198 PWB. 1916-48 P. 
L.R 1917-36 Ind. Cas 988 
JOHNSTONS, O J 

References: —30 B. 91 ; 84 0. 993, if. 

(407) 0 XX. r 6 See No. 288. supra. 

(408) 0. XX, r 11. See No. 190, supra. 

(409) O. XX, r. 19. 8ee Nob. 4, 40, 964, 
392, supra. 

(410) O XX, r 18. Bee No, 4, supra. 

(411) O. XX, r. 14. Bee Nos. 4, 274, supra. 

(419) O. XX, r. 16. Bee No. 4, supra. 

(418) 0. XX, r. 16— 8utt for money based on 

^counts— Necessity for passing prelimin- 
ary decree. 

Where in a suit it is neoessary, in ogler to 
aaoertain the amount of money due to or from 
the parties, that an aooount should be taken, 
there must be a preliminary deoree passed in 
the first instance nnder O. XX, r. 16, Civ. Pro. 
Code. Fateh Lai v. Hr Oharlei Edward 
Era*. 86 Ind. Oas. 910. 

Richards, g.j. and rafiqub, j. 

(414) 0. XX. r. 16. Bee No. 4, eupra. 

(416) O. XX, r 17. 8ee No. 4, eupra. 

(416) O. XX, r. 18. See Nos. 4, 129, 966, 

scipra* 

(417) O* XX, r. 19. Bee No. 370, supra. 

(418) 0. XX. t. 46. Bee PBAOTIOB ANb 
PB0OBDUBJ, Mfe 9, 9 Bar. L.T. 199, 


Pfo. Ood. (1808) -I flrttonXlL * 

(118-0) 0 XXI. (. 8. 8m LUOTATttltoc) 
1908, AH. 189. -jjg> 

(419) 0. XXI, r. 9 —Payment out of Qa&fdg 
decree-holder— Payment not certified la me 
Court— Application to execute the decree *# 
False averment in the application that no 
payment received under the decree— Fraud 
upon the Court— Execution cannot proceeds 

The plaintiff obtained a deoree for Rs. 9,606 
against the defendant on the 13th Maroh 1899. 
The next day, the parties effected a compromise 
for Rs 9,000 in full satisfaction of the deoretal 
debt. The money was duly paid and a formal 
reoeipt passed ; but the payment was not 
certified to tbe Court. Notwithstanding this, 
the plaintiff applied to the Court to ezeouta the 
deoree, making a false averment in the applica- 
tion, nnder B, 986 (el of the Civ. Pro. Code of 
1889 that there had been no adjustment of the 
decretal amount. The lower Courts declined to 
reoogmee the payment or adjustment, hy virtue 
of O. XXI, r. 2 (8) of the Oiv. Pro. Code, and 
ordered the ezeoution proceedings to go on. 
The defendant having appealed : 

Held, that, on the iaots stated, a fraud had 
been dearly committed upon tbe Opart in the 
application for ezeoution by reason of the false 
statements made by the plaintiff ; and that the 
Court could not permit a litigant by means of 
proved false statements to obtain an unjust 
order from the Court m ezeoution. Hans* 
Godhajl Marwadl v. Bhava Jogajl Mar wadi, 
18 Bom. L R. 92^40 B. 833-33 Ind. Oas. 939. 
8COTT, 0 J. and HAYWARD, J. 

(420) 0. XXI r 2— Satisfaction or adjustment 
of decree— Partners holding a joint decree— 
Payment to two out of three partners , when 
valid— Shares in the decree debt , definite- 
ness of— Joint Hindu family and partner . , 
ship compared— Liability under decree , ' 
discharge of. 

A payment to two out of three partners who 
are joint decree- holders oannot bind the third, 
unlees the payees have been appointed by the 
other deoree-holder as bis agent for the purpose, 
or unless it is admitted or proved that the 
several joint deoree-holders own separate and 
definite shares in the deoroe-debt, and a pay- 
ment so made oannot have the legal effect of 
satisfying or adjusting the deorM even in part 
(a). . 

The status as suoh agent must appear from 
the deoree itself or should be ezpressly oreated 
subsequent to tbe deoree, and the position of 
the payee as manager of the joint Hindu family 
of the deorro-holders or as » member of ths 
partnership holding the joint deoroe oannot 
lead to any infsrenoe of sooh agency (b). 

Per Oldfield , /.—The manager of a Joint 
Hindu family oannot give a discharge of a joint 
deorce-debt of the family without the concur- > 
renoe of the other members, and there ie no 
difference between a manager and a member of 
a partnership in this reepeiot. 

Per 8adasiva Aiyar , /.—Neither a partner 
nor a member of a Joint Hindu family can 
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reosivt a definite ibira in a partiou* 

‘ Ip debt of o family debt respeot- 


if a dietinotion between the oase of 
PVTi «iv ate creditors having olaim* in reapeot 
id: joint debt whfoh has not merged into a 
decree and the oaee of persons bolding a Joint 
ddbree of Goutt in their favour Mahomed 
jnar Sahib and Go. v. Mabi Shan Bablb, 
8 L.W. 670 — (1016) M.W.N. 471-81 M.L.J. 08 
-SO M.L.T. 881-86 lod. Oas. 167. 

OtiDFIBLD and SADA8IVA AIYAR, JJ. 

References (a) 96 M. 491, F ; 96 A. 818 ; 16 
M 848,. A • (6) 98 A. 969, A. 


(491) 0. XXI, r. 9— Limitation Act (1008), 
As. 10, 90— Payment extending limitation 
— Certification of payment by decree-holders 
— Statement of payment in application for 
execution of decree if sufficient. 

A deoree-holder in his application for execu- 
tion of his decree notified to the Court that he 
had reoeived a certain sum from the judgment- 
debtor and relied on this payment as saving 
limitation. It was found that the payment had 
in faot been made by the judgment-debtor him- 
self by way of interest. 

Held, that the decree-holder may either apply 
to oertify payment before execution or may «do 
so in his application for execution of the deoree. 

That there was sufficient certification by the 
decree-holder, and under the oiroumstanoes it 
was not neoessary for the Court to reoord the 
certification, and 0. XXI, r. 9, did not stand in 
the way of the deoree-holder. 

That, in the face of the findiog, the faot of 
the endorsement and the question as to who 
made it, and the authority by which it was 
made, were immaterial. Khatibannessa Blbl 
v. Bancbla Lai Nahata, 90Q.W.N. 979-48 
0. 907-98 0 L.J. 890-94 Ind. Oas. 606. 
WOODROFFB and NBWBOULD, JJ. 


(499) O. XXI, r, 9— 1 Adjustment in whole or 
in part *— Certifying adjustment— No parti- 
cular mode prescribed— -Inquiry as to manner 
or extent of adjustment— Competency of Court to 
hold such inquiry— Sums of money accountable 
by one party to another— Remedy by regular suit 
— ^Arrangement to give credit tb such amounts 
in execution— Validity—Not illegal nor opposed 
topublto policy— Mortgage decree - Omission to 
' provide for the profits realieed by decree-holder 
being applied m satisfaction of decree*- Incom- 
petency of Court to direct taking of accounts of 
such profits - Construction of duree—lnter- 

& fetation by parties— Not binding on Court . Lodd 
ovfnda Doss Krishna Doss Yarn i. The 
Bajah of Kamtnagar, 99 M.LJ. 919-80 
Ind. Oas. 867. See Final Part, 1916, Ool. 469. 


(498) 0. XXI, r. 9 -Part-payments made 
within time but certified after time— Whether 
operate to save limitation— Limitation Act (1908), 
8. 90. Bajam llyar t. Anantharathnara 
IjSV, 90 M,L.J. 669-18 M.L.T. 475-U918) 
M.W.N. 197-81 Ind. Oas. 818. See Final 
Part. 1916, Ool. 468. 


(694) 0. XXI, r. 9. Bee OlV. Pro. CODE 
(1089), $0. 12.80M. W86. 


01 v. ft*. Coda (Cofitfwaed). 

(496) 0. XXI, c» 9. Bos Mo. 100, supfc. 

(496) 0. XXW*r. 9 and 10— 'Decree— Exes*** 
tion— Assignment benami for one of the 
judgment- debtors— Executdbility of decree 
—Adjustment* 

A transferee of a deoree must first prove his 
right before he oan be allowed to execute it and 
it is only then that any question of adjostnteht 
arises. 

Where the assignment of a deoree is benami 
for one of the judgment-debtors, the transferee 
oannot execute the deoree (a). Mohamad Bow- 
thev v* Plohal Rowthev, 4 L.W. 684-86 Ind. 
Oas. 694. 

8PBN0BB and KBISHNAN, JJ. 

Reference : — (a) 8 L W. 186, F . 

(497) 0. XXI, rr. 9 and 16— Execution- 
Uncertified adjustment— Transfer benami 
to one of the judgment-debtors'— Execut- 
ability of decree. 

O XXL, r. 9, Civ. Pro. Oode, merely forbids 
effect being given to an uncertified payment 
when it is set up as a defenoe to an application 
for the execution of a deoree and when suoh 
application is made by a person who is admit- 
ted or proved to be the owner of the deoree 
rights. It baa no application to oases where 
the right itself of the applicant to execute the 
deoree is questioned even though the faots 
relied on showed that the deoree had been 
adjusted. 

A transferee of a deoree, who is a benamidar 
for one of the judgment-debtors, oannot be 
allowed to execute the deoree under 0. XXI, 
r. 16, Oiv. Pro Oode 

An application uncjpr O XXI, r. 16, Oiv. 
Pro. Oode, presented tT % transferee of a 
deoree for the reoognitiofi^df his transfer and 
for permission to exeoute the deoree was opposed 
by one of the judgment-debtors on the ground 
that the transfer was benami for another judg- 
ment-debtor and that the deoree had in faot 
been satisfied by payment of the amount to 
the original deoree-holder. The lower appellate 
Court found that the transfer was really benami 
and dismissed the application. 

Held , that it was inoumbent on the trans- 
feree, first, to prove his right under the transfer 
set up by him, that, until that was done, the 
question of adjustment of deoree ’oould not 
arise, that 0. XXI, r. 2, had no application to 
the oase, that the moment the transfer was 
found to be benami % the Court was bound to 
dismiss the application, and that consequently 
the refusal of the lower appellate Court to 
reoogniss the transfer was legal and proper. 
Bamayya v. Krishnamurthl, 8 L.W. 186-19 
M.L.T. 134 — (1916) M W.N. 138-89 Ind. Oas. 
969. 

SADASIVA Aiyab and MOORB, JJ. 

(498) 0. XXI, r. 9 W-Exeeutioh of decree 
—Satisfaction petition by judgment-debtor 
^ —Execution application struck off frith 
consent of decree-holder— Fresh execution 
application , maintainability of. 
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Civ. Pro. Qodo (1908)— {Continued), 

Oq an application to ezeoute a decree the 
judgment- debtor on 12 — 11—1909 filed a peti- 
tion stating that the deoree bad been folly 
Satisfied out of Ooort. But this petition was 
filed after time. The exeoution applioation was 
ordered to be Btruok off with the consent of the 
deoree-holder. Oa the deoree-holder filing a 
fresh applioation for exeoution on 15—7—1914, 
the judgment- debtor objected that it was barred 
by reason of the order of the Court on 
12—11—1909. But it was oontended for the 
deoree-holder that hie consent was secured 
by mistake and that the order of 12—11—1909 
was a nullity sinoe the petition was barred. 

* Held that the order 12—11—1909 was the 
reoord of an adjustment of the deoree certi- 
fied to the Court whioh could be recognised 
under 0> XXI, r. 2 (2), Civ- Pro Code, that 
if the deoree-holder made a mistake in giving 
his consent to the order, it did not vitiate the 
order, though it was open to the decree-holder 
to move the Court by way of review ; that if 
the petition by judgment-debtor setting forth 
fall satisfaction was out of time, the order 
passed thereon was not a nullity ; and the only 
oourse left to the deoree holder was to have 
appealed against the order of 12 — 11 — 1909 
Sinoe he has failed to do so, the order b£oame 
final. Haung Po Myang v. Palanlappa, 35 
Ind. Oas. 369. 

Parlett, j. 

(429) O. XXI. r . 2 (2), O. XXXII, r. 7— 
Meaning of “show cause ” in 0. XXI, 
r. 9 (2)— Application by judgment- debtor to 
record satisfaction of decree— Enquiry into 
questions of fact— One of the judgment- 
debtors a mi* nr —Validity of compromise— 
Court 9 s ds.° Compromise after decree— 
Applicability of O. XXXII, r. 7, Civ. Pro , 
Code. 

The judgment-debtors in this case applied for 
recording satisfaction of the deoree, stating that 
they had entered into an arrangement with the 
deoree holder according to whioh they had 
exeonted a sale deed to the latter, but that the 
latter would not allow it to be registered. The 
deoree-holder (oounter petitioner) denied the 
correctness of some of the above allegations. The 
lower Oonrt, without recording any evidence, 
rejected the applioation to reoord satisfaction, 
on the ground that the sale deed, not paving 
been registered, oould not pass title to the 
vendee, and that, until the deed was registered, 
the question whether satisfaction of the deoree 
ataould be reoorded oould not be gone into Held, 
on appeal, that the lower Court was wrong in 
Bnmmarily rejecting the applioation without 
allowing the parties an opportunity of establish- 
ing their respective allegations. 

The words 11 to show cause ” in S. 258, Oiv, 
Pro. Oodp (1882), whioh corresponds to O. XXI, 
z. 9, Civ. Pro. Code (1908) do not mean merely 
to /'allege cause nor even to make oat that 
there is room for argument but both to allege 
oanae and to prove it to the satisfaction of the 
Court,* 9 and it is inbumbent upon the Court to 


1 Olv. Fra. 0od«'(1908)— 

investigate and decide any questions of iNns 
whioh the parties may not be agreed 
The provisions of O. XXXII, r. 7, 

Code, apgly to a compromise entered intfHht 
after a deoree had been passed, and an iMp 
ment of a deoree to whioh the minor is a p&Jt 
requires the sauotion of the Court (5). Sham 
Davud Rowther v. Paramasam! Plllal. 81 
M.L J. 207 - 85 Ind. Oas. 70. % 

SADABIVA AlYAR and MOORE, JJ. 

• References (o) 11 0. 166, R (6) 26 B. 109 ; 
29 M. 809, JR. 

(480) O. XXI, r. 2 1$)— Effect of not certify- 
ing — Instalment decree— Limitation— No 
payment made . 

An instalment deoree was passed whioh 
provided that, on failure to pay any one in- 
stalment, the deoree-holder would be entitled 
to execute the entire deoree. The deoree-holder 
put in an applioation for exeoution alleging 
that four instalments had been duly paid but 
default had been made in reBpeot of the fifth. 
The payments had not been certified under 
0. XXI, r. 2 of the Code. The judgment- 
debtor denied any payment and oontended that 
the applioation was time- barred :— 

Reid that the applioation was time-barred 
(l) because, assuming that no payment had 
been made, the time began to run from the 
date when the first instalment became due ; 
and (2) because the payments not having been 
certified, the Court executing the deoree oould 
not reoogniss snob payments. 

The practice in these provinoes is that, when 
payments are made in Court or oat of Court, 
there is a reoord on the exeoution file showing 
that the payments have been certified and re- 
corded. It would obviously not be within the 
spirit of O XXI, r. 2 of the Coda that the 
“certifying" of the payments on foot of a 
decree should rest entirely with a deoree-holder. 
Chatter Singh v. Imlv Bftngh, 14 A.L.J. 182 
-88 A. 204-82 Ind. CaB- 590. 

RICHARDS, O.J., and RAFIQ. J. 

(481) 0. XXI, r. 5 — Agreement prior to decree 
between one of the judgment-debtors and 
the decreeholdsr to enter up satisfaction of 
the decree— Application to enter up satisfac- 
tion, maxntainability of . 

Under 0. XXI, r. 5 of the Code of Civil 
Procedure one of the judgment-debtors may 
apply to the executing Court to enter up 
satisfaction of the deoree as against him, on 
the ground there was an agreement to that 
effeot entered into between himself and the 
deoree holder prior to the passing of the deoree. 
Bubram&nla Plllal v. Kumaravela Ambalam, 
89 M. 541-38 Ind. Css. 66. 

8ESHAGIBI AYYAR and NAPIER, JJ. 
References :-9 M.L T. 464, R. ; 92 B. 469, 

F. ; 81 0. 179. Not F. 

(482) 0. XXI, r, 6- Civil Rules of Practice, 
r, 161-A- -Decree— Execution— Transmission to 
District Court— Transfer by District Court to 
Subordinate Judge's Court— Decree-holder not 
entitled to six months from such date— Scope 
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g Bda (M08^-(Co»tf»««<l). 

■. 161 - 4 — Violation of rule— Effect— 
not rendered void . P.M.A. Yelllap- 
P¥. 8.H. Sobiamanlim Ohetty, 
L72-29 Ind. Om. 119-89 M. 486. 
’act, 1916, Ool. 466, 

1438) 0. XXI, r. 7. See Nob. 46, 88, 101, 
eUpra, 

t (484) 0. XXI, rr. 9, 13— Execution of 

decree— Property described in decree ampli- 
fied i n execution— Sale proclamation . 

In a oase where the desonption of property 
in decree was amplified in the application for 
the execution of decree, the proper oouree for 
the Oourt was to advertise for sale the right, 
title and interest of the judgment-debtors in 
the property as desoribed m the deoree and then 
enter for purposes of identification the descrip- 
tion given by the deoree-holder in the applica- 
tion for execution, in order that intending 
purchasers might have an idea of the value of 
the property. 

But this entry should be made as a foot-note 
and it should be made dear that the additional 
information was given by the holder of the 
deoree. Raghunath Tewarl v. Radhenor 
Kuav, 35 Ind. Gas. 868. 

SHABFUDDIN and ROE, JJ. 

(435) O. XXI, r. 10. See No. 70, supra. 
(436) 0. XXI. rr. 10, 64— Attachment on 
execution application —Non-disposat of 
application— Later application for s ale of 
attached property. 

While an exeoution application, whereon an 
order for attaohment was made, was not 
disposed of, a subsequent application was made 
to Bell the attached property. Held that there 
could be no bar of limitation in suoh cases as 
the deoree- holder only asked that effect be given 
to the application which was still pending 
before the Court and that the deoree-holder‘ 
neither abandoned his application nor had he 
disabled himself by ladies from seeking to 
enforce bis remedies under the pending applica- 
tion. Bommavaju Yenkata Pevumal v. 
Bubramanla Nayanl Yarn, 31 Ind. Oas. 87. 

8ESHAGIRI 4IYAR and KUMARASWAMI 
SA8TBI, JJ. 

References:— 36 M. 653; 16 M.L.T. 399, F . 
(436-a) 0. XXI, r. 13. Bee EXEOUTION 
OF Degree. 

(487) 0. XXI, r. 13 —Ejcecution of decree— 
Limitation— Application to attach immove- 
able property— Property not properly de- 
scribed — Amendment of application— Ap- 
plication in accordance with law . 

When considering whether an application for 
execution of deoree is preferred within limita- 
tion, it iB not necessary to examine the previous 
applioatiooB to asoertain whether they in all 
respects oomply with provisions of law. Baldeo 
Bajia! y. Kanhaya Lai, 66 P.L.R. 1916-34 
Ipd. Cas. 966. 

Chbvib and Shadi Lal, jj, 

References :— 23P.R. 1888 ; 116 P.R. 1907, F. 

(488) 0. XXI, r. 18. See No. 484, supra. 
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(488-a) 0. XXI, r. 16. Bee BXROUTION OP 
Degree. 

(488-6) See LIMITATION Act (1908), Art. 189. 

(439) 0. XXI, r. 16 —Execution— Injunction, 
decree for , in respect of easement— Transfer of 
dominant tenement— No applicationby transferee 
-Decree-holder, right of, to execute decree— 
—Executing Court , competency of, to consider 
incapacity of decree-holder to enjoy easement 
owing to transfer of dominant tenement. Yelll- 
gadu y. Raja Yenkata Komara Mahtpatft 
Borya, 9 L.W. 1133-18 M.L T. 494-39 M.L. 
J. 693- (1916) M.W.N. 119-31 Ind. Oas. 649. 
See Final Part, 1915, Gol. 456. 

(440) O. XXI, r. 16. See Nos. 100, 117, 
436, 437, supra. 

(440-a) 0. XXI, r. 16, 0. XXII, r. 10, 
0. XXXIV, r, 5 —Mortgage suit— Prelimi- 
nary decree for sale— Application for execu- 
tion by transferee . 

An application by a transferee of mortgage 
deoree for sale in exeoution with a prayer for 
passing the final decree held to be premature 
since only a preliminary deoree has been passed; 
the applicant was direoted to amend the petition 
&b one falling under O. XXII, r. 10, ol. (1) and 
O. XXXIV, r. 6. Kannlah Naiyodn y. 
Chengama Naldu, 33 Ind. Oas. 981. 

SADABIVA AIYAR and MOORE. JJ. 

(440-6) 0. XXI, r. 17. See EXECUTION OF 
DEOREE. 

(441) 0. XXI, r. 17 — Execution application 
not giving dates of prior applications— 
Return for amendment— Representation not 
made- Step-in- aid of execution— Limitation 
Act (1908), Art. 182 — 1 Applying in accord- 
ance with law,' construction of, if affected 
by O. XXI, r. 17, Civ . Pro. Cods— 
Practice . 

An exeontion petition returned by the Oourt 
for amendment but not re-presented yet operates 
as a step in-aid and giveB afresh starting point 
for limitation (a). 

0. XXI, r. 17, Oiv. Pro. Code, wsb not 
intended to afieot the oonstruotion put upon 
the words “applying in acoordanoe with law '* 
occurring in Art. 182 of the Limitation Aot by 
judioial decisions in dealing with formal defeots 
in exeontion applications The rule Is an 
enablhig provision, wbioh allows certain defec- 
tive applications subsequently amended to be 
deemed applications ' in aooordanoe with law 9 
with efieot from the date of their first presenta- 
tion. Kamatchl Annual y. Pltohu lyev, 4 
L.W. 103 — (1916) 2 M.W.N. 162-31 M.L.J. 
561. 

Spenoer and Krishnan, jj. « 

References (a) 16 M. 142; (1915) M.W.N. 
66 j 9 L.W. 1307, F, 

(441-a) 0. XXI, r. 18. See EXEOUTION OF 
n Dhorbe. 

(449) 0. XXI, r. 18 — Cross-decrees set efi— 
Decree for sale on mortgage against puisne 
encumbrancer— Personal decree in favour 



419 THE CURRENT INDEX, 1916. 430 


Civ. Pro. Code (1908)— {Continued). j 

of puisne encumbrancer against mortgagee 
—Different capacities. 

Certain persons wore impleaded as defendants 
to a suit for sale on certain mortgages as pur- 
chasers of a portion of the tqnity of redemption. 
The suit was decrood. Those persons had 
brought a suit against the mortgagees for pos- 
session of certain other property and mesne 
profits ; that suit was decreed^ The decree- 
holders in the suit, for possession applied for the 
execution of the decree for costs in their favour, 
and the mortgagee d* cree-holders prayed that 
the amount due to them from the applicants 
under the decree on the mortgage might be set 
off against the amount due tc tho applicants 
under their decree : — 

Held that, under O. XXI, r. IS, Civ. Pro. 
Code, there could be no set-off, inasmuch as 
the applicants filed distinot characters* in the 
two oases. A person againBt whom a docrce 
foreclosing his right to redeem a property from 
sale is passed in his character as a puisne 
mortgagee or an attaching creditor is a judg- 
ment-debtor to ikat decree in a character 
different from the one in which he holds a 
decree made in his favour personally and which 
is enforceable against his judgment- debtqr by 
the arrest of his person and the attachment of 
his property. In the one case he ha? obtained 
his decree for costs in his individual and 
personal capacity. In the other he is not order- 
ed to pay any sum of money in his individual 
and'personal capacity but is only given an option 
to do so if ho likes to save from sale some 
property in which he iB interested. Sheo 
Shankar Kualaporl v. Chunl Lai, 14 A L.J. 
776 = 38 A. 669 = 36 Ind. Cas. 948. 

WALSH and SUNDAR LAD, ,7.1. 

(443) 0. XXI, r. 19, object of— Joint and 
several decree in favour of A against B and 
C for Rs, 1,200 — Decrees for costs in favour 
of B against A for Rs. 400 and C against 
A for Rs. 1,000— Execution by A aqainst B 
for Rs . 800 — Legality — 1 Two parties,' 
meaning of — Difference between the old and 
new Codes — Procedure to be folloioed , if 
C executes his decree against A . 

The object of O. XXI, r. 19 Civ. Pro. Code, 
is to prevent each side executing a decree in 
respect of sums due whether for costs or other- 
wise under the same 'decree. 

( 

There is nothing in O. XXI, r. 19, Civr Pro. 
Code, to prevent a plaintiff, who holds a joint 
and several decree against two defendants (who 
under the same decree are individually entitled 
to* different amounts fur costs, which in the 
aggregate exceed the amount due to the plaint- 
iff), from taking out execution of the decreo 
against one defendant alono for the halanoe due 
to him by bo^h defendants until tho other 
defendant makes an application in execution to 
recover tho amount du n to him by tho plaintiff 
under th& decree. 

The words * two parties ’ in the phrase ‘ two 
patties are entitled to recov®r sums of money 
from each other ' in O. XXI, r. 19, Civ. Pro. 
Code, mean the two parties or sets oi parties, 
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who are parties not only to the suit in which 
the deoree was passed but also referred to in 
the opening soutenoe of the rule. 

The difference between the language of 
O. XXI, r. 19, and old 8. 247 pointed out. 

The procedure to be followed if the other 
defendant applies for execution of his decree 
also pointed out, Ranglah Chetty v. Nara- 
sayya, 3 L W- 267 = 34 Ind. Cas. 388. 
SADASIVA AIYAR and MOORE, JJ. 

(444) O. XXI, r. ID - Decree— Execution — 
Cross claims under the same decree — Mesne pro- 
fits due— Costs allowed — Costs, though recovery 
thereof barred by limitation , can be set off . 
Madappa Ganapa Hegde v. Jakl Ghosal GabrI 
Ghoeal, 17 Bom. L.K. 689 = 40 B. 60 = 30 Ind. 
Cas. 893. 8oe Final Part, 1915, Col. 457. 

(444-a) O. XXr, r. 22. See EXECUTION OP 
Decree. 

(444*6) See LIMITATION ACT, 1908, Art. 
182. 

(446) 0- XXI. r. 22 — Limitation — Act XIV 
of 1882, S. 248—0. XXI, r. 22, Ciu. Pro . 
Code, notice , issue under — Irregular or 
defective notice , effect of. 

Held that tho issue of a notice under S. 248 
of Act XIV of 1882 corresponding to O. XXI, 
r. 22 of the present Code gives a new start for 
limitation, even though tho preceding applica- 
tion upon which the notice was issued was 
defective or irregular. Sri Ram v. Mohan Lai, 
19 O.C. 17 = 34 Ind. Cas. 280. 

STUART, A.J C. 

(446) O. XXI, r. 22. 

Tho omission to give notice, as required by 
O. XXI, r. 22 of the Code of Civil Procedure, is 
not a mere irregularity which makes tho pro- 
ceeding voidable, but is a defect which goes to 
the root of tho proceeding and renders it void 
for want of jurisdiction (a), 

Such omission renders proceedings inopeia- 
tivc even though a stranger mav have acquired 
title in course thereof. Syam Mandal y. Bat! 
Nath Banerjee, 24 C.L.J. 523. 

Mookehjee and Cuming, jj. 

References : — (a) 20 C. 370 ; 21 C. 19 ; 32 B. 
572, R . 

1446-n) O. XXI, r. 22. 8oe LIMITATION 
ACT i!908), No. 300, 36 Ind Can. 999. 

(447) O. XXI, rr. 22, 66. S. 11 —Former 
execution application — No notice under 
0 XXI, r. 2 2, issued— Issue of ?\one under 
0, XXI, r. 66— Amount of interest claimed 
notthen objected to— Subsequent application 
for execution — Right to object interest 
claimed— tfot barred- Notice under O. XXI, 
r. 66— Nature of. 

Where, in a previous application for execu- 
tion, there wan no occasion to issue a notico to 
show cause as required by O. XXI, r. 22 and 
therefore the judgment-debtor had no opportu- 
nity of raising objootion as to tho intorosfe 
claimed by the transferee of the deoree and 
| there was no adjudication between the parties, 
j but a notioo was issued for settling the matters 
referred to in O. XXI, r. 66. 
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Reid that the omission of the judgment- 
debtor to oontest the amount olaimed in the 
previous application did not debar her from 
contending in the present case that she was not 
liable for the amount now claimed (a). 

A notice for settling matters referred to in 
0. XXI, r. 66, in not a notice relatmg[to execu- 
tion. Ratan Lai v. MusBammat Biba Kunrla, 
84 Ind. Oas. 144. 

Banerjee, j. 

References : —{a) A.W.N, (1901) 32 & 37 A. 
689, R. 

(448) 0. XXI, rr. 23 and 57 —Execution — 
Notices issue of— Attachment— Default on the 
part of the decree-holder — Dismissal of applica- 
tion — Order for executions whether res judicata. 
Periakaruppan Chettlar v. Manikka Yachaga, 
2 L.W. 1065 = 31 Ind. Cas. 293. See Final 
Part, 1915, Col. 457. 

(449) O. XXI, r. 24, 0. XXXVIII, r. 7. See 
Penal Code, No. 3, 1 Pat. L.J. 550. 

(450) O. XXI, r. 30. See No. 124, supra. 

(450-a) O. XXI, r. 32. See LIMITATION 
ACT (1908), Art. 182. 

(451) O. XXI, r. 32 — Injunction — Temporary 
disobedience— Executability of decree . 

O. XXI, r. 32, Civ. Pro. Code, is not confined 
in its operation to cases where the imprison- 
ment or attachment can be continued until the 
decree has been executed, but applies also to 
oasoB whore the injunction restrains certain 
persons from doing certain acts in perpetuity. 

Even a temporary disobodionce of an injunc- 
tion deoree passed by a Civil Court is punish- 
able under O. XXI, r. 32, Civ. Pro. Code, and 
the fact that the party guilty of disobedience 
has subsequently obeyed it is no bar to its 
execution under tho provisions of that rule- 

A Court has no power under O. XXI, r. 32, 
Civ. Pro. Code, to order tho party who disobeys 
a decree for an injunction to oxeoutn a security 
bond for its obedience. Alyana Charlar V. 
Yathiar Ramanuja Ayyangar, 3 L.W. 161 = 
19M.L.T. 132 = (1916) M W.N. 147 = 32 Ind. 
Cas. 698. 

Phillips, j. 

(452) 0. XXI, r . 35— Decree- holder put in 
possession under— Obstruction by third person 
on behalf of judgment-debtor — Decree 'holder 
whether entitled to file a second application for 
possession under. Thandavaroya Mudall v. 
Subramanla Gurukkal, 29 M.L.J. 501 = 32 
Ind. Cas. 44. See Final Part, 1915, Col. 457. 

(453; O. XXI, r. 35. Boo No. 271a, supra . 

(454) O. XXI, r. 36— Tonant put in posses- 
sion by landlord — Subsequent dispossession by 
trespasser — Landlord's right to sue for posses- 
sion— Form of deorco. See LANDLORD AND 
Tenant, No. 4, 30 M.L.J. 253. 

(454-a) O. XXI, r. 41. Seo ATTACHMENT. 

(465) 0. XXI, r. 41 — Practice— Scope— Order 
for examination of judqment-debtor when 
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may be made— Order when may be set 
aside . 

An appliQ&tion under O. XXI, r. 41, Civ. 
Fro. Code, whioh iB made ex-peurte on a verified 
tabular statement, iB in order. 

It is open to the Court to hear the objections 
of the person summoned, before he is aotually 
examined, and he must apply on summons to 
have the order for examination set aside. 

The objeot of O. XXI, r. 41, is to obtain 
discovery for purposes of execution, to avoid 
unnecessary trouble in obtaining satisfaction of 
money deorees. It is an useful rule, but orders 
for discovery may operate harshly against the 
party direotod to give discovery and ought not 
I to be lightly made. An order for personal 
examination is likely to operate still more 
I harshly# and cause unnecessary harassment and 
| obviously ought not to bo made unless the Court 
is satisfied about the bona fide of the applica- 
tion and urgent necessity for it. 

Such an application, however, ought not to be 
discouraged. It may perhaps be usefully en- 
couraged to prevent unduly dilatory, trouble- 
some and expensive execution proceedings. It 
can be made at any stage of tho execution pro- 
ceedings and it may be made even before all 
other methods are exhausted. National Bank 
of India, Ld- v. A.K. Ghuznavl, 43 C. 285 = 
34 Ind. Cas. 287. 

CHAUDHURI, .1. 

Reference : — 17 B. 514, R. 

(455 -a) O. XXI, r. 43. See ATTACHMENT. 

(456) O. XXI, rr • 43, 54 and 64 — Execution of 
decree — Sale without attachment , validity 
of. 

Where a sale in execution of a deoree haa 
been confirmed it cannot be treated as a nullity 
on tho ground that the sale did not take plaoe 
in pursuance of an attachment as required by 
law. The absence of an attachment, though 
an irregularity, does not render the sale 
absolutely void. Tarak Nath Roy Chowdhury 
v. Syaraa Charao Chowdhury, 26 Ind. Cas. 
292. 

Chatterjea and Richardson, .jj. 

References 18 C. 188; 21 A. 311 = A.W.N. 
(1899) 84. F. ; 12 Ind. Cas. 911 = 36 B. 166 = 13 
Bom. L.R. 1193, D. ; 5 A*. 86 = A.W.N. (1882) 
186, Ijtss . ; 21 C. 66 (P.C) = 20 I. A? 176 = 17 
Ind. Jur. 534 = 6 Bar. P.C.J. 324 = 10 Ind. Deo. 
(N.S.) G7G ; Kafique & Jackson's P.C. No. 131, 
R. 

(456 a) O. XXI, r. 46. Bee ATTACHMENT. 

(457 ) 0. XXI, r. 4 6— Execution of decree — 
Jurisdiction of executing Court to issue pro- 
hibitory order to person outside territorial 
jurisdiction of executing Court Hr. F. A. 
Gregory v. Mr. H- Thomson, 177 P.I^.K. 1915 
= 116 P.W.R 1915 = 30 Ind. Cas. 487. Bee 
Final Part, 1915, Col. 459. 

(468) 0. XXI. rr. 46, 64, 79— Debt, attach- 
ment and sale of . 
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CIy. Pro. Code (1908) —(Continue*). 

A debt oan be Bold under O. XXI, r. 64 and 
delivery oan be made in the manner prescribed 
in r. 79, O. XXI. 

It is only when the garnishee or third party 
admits the debt that payment oan be ordered 
to be made to the judgment-debtor, and if be 
denies the debt, it is open to the judgment 
creditor to have it sold or to apply lor the 
appointment of a receiver with power to sue the 
garnishee for the reoovery of the debt from him 
(a). M.R R M. Firm v. U Z&n, 35 Ind. Cas. 
469 = 10 Bur. L.T. 6. 

Maung Kin, j. 

Reference .—11 B. 448, F . 

(459) 0- XXI, r. 46 (a) of Burma Chief Court 
— Admission of debt to judgment- debtor — 
Procedure, 

The procedure to be followed when ^ debtor, 
who admits ho owes money to a judgment- 
debtor, does not pay it into Court, is indicated 
in O. XXI, r. 46 (a) added to the Civ. Pro. 
Code (Act V of 1908) by the Burma Chief Court. 

All that can be done is to warn him that if 
he fails to pay the amount due by him* into 
Court he may be subjected to a suit. P.L.M. 
Firm v. Daisy M. Stacey, 33 Ind. Cas. 169. 
Sift Charles Fox, c .j. and Mu. 'Par- 
lett, J. 

(460) 0. XXI, r. 46 (3) — Money paid under 
compulsion of legal process , suit to recover , 
if lies— Bona fides of party receiving pay- 
ment — Attachment of debt ostensibly payable 
to other than judgment debtor— Necessity 
of enquiry as to roho is real creditor — Duty 
of Court to guard against ifs orders pre- 
judicing party not before the Court. 

A sued B for recovery of money and obtained 
an order for attachment before judgment. The 
property attached waB a debt due ostensibly 
from C to D but the debt was attached on the 
allegation that B and not D was the real 
oreditor and the Court issued a prohibitory 
order on 0. A obtained an ex parte decree in 
his suit against B, and C was then oalled 
upon to pay iuto Court the money duo from 
him ostensibly to D. C deposited the money in 
Court on an order being made that the money 
would bo retained in Court tLi the adjudication 
of the question whether B or D was beneficially 
interested therein. JNo enquiry was made into 
this question and without notice to 0 or D the 
Court on the application of A paid ofit the 
money to him. D subsequently sued C and 
recovered judgment against him on tho debt. 
C now sued A to recover the money whioh he 
had deposited in Court and which without 
notice to him or his oreditor D bad been with- 
drawn by A. Both the Courts below oonour- 
rently found that not B but D was the real 
oreditor of C. 

Held , that, though the principle is that 
where mpney has been paid by the plaintiff to 
the defendant under compulsion of legal process, 
whioh is afterwards disoovered not to have been 
due, the plaintiff cannot recover it baok in an 
notion for money had and received, there must 
he bona flies on the part of the party who has 
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got the benefit of his opponent’s payments In 
order to bring this prinoiple in foroe. If the 
person enforoing a payment under legal process 
has therein taken an* unfair advantage or aoted 
unoonBoientiously, knowing that he had no 
right to the money, the principle laid down 
above may not prevent the plaintiff from 
reoovoring the money baok (a). 

That in tho present caso the defendant was 
able to appropriate the money by what consti- 
tuted a grave abuse of the process of the Court 
and the prinoiple laid down above had no 
application. 

That the money deposited in thiB case did 
not cease to be the money of the plaintiff merely 
because he had brought it into Court on the 
faith of a conditional order gwhioh directed its 
retention in Court pending enquiry into the 
question raised as to who was the real oreditor, 
and the Court had full authority to compel the 
defendant to bring baok the money into Court 
to be repaid to the plaintiff.) 

O. XXI, r. 46, cl. (3), contemplates a case 
whore there is no dispute that, if the suit results 
in a decree against the defendant or there is a 
pre-existing judgment against him, the money 
is recoverable thereunder from the depositor. 

There being such a dispute in thiB oaso, it was 
inoumbent on the Court to make an enquiry, 
and the conditional order was the proper orefer 
to make in this oaso. 

The Court has inherent power to guard 
against an abuse of its prooess and to ensure 
that its orders do not operate to tho preju- 
dice of persons who have no notice of the 
proceedings. Harlnath Choudhurl v. Haradas 
Acharyya Choudhurl, 20 C.W.N. 188 = 23 0. 
L.J. 163 = 43 C. 269. 

MOOKERJEE and ROE, JJ. 

References : — (a) 7 T.B. 269 ; (1797) 3 
Smith’s Leading Cases 420 ; (1900) 1 Q. 675, R . 

(461) 0. XXI, r. 50— Minor partners of Hindu 
joint family businhs— Liability lor debts of the 
business. O.A. N.K. Chetty Firm y. K P. 
Chetty Firm, 8 L.B.R.:il2 = 31 Ind. Cas. 271. 
See Final Part, 1915, Col. 459. 

(461-a) 0. XXI, r. 52. See ATTACHMENT. 

(462) 0. XXI, r. 52— Dispute as to priority 
w\th regard to funds in receiver's hands — 
Competent Court ta decide . 

Under Civ. Pro. Code, O. XXI, r. 51 in an 
attachment if funds are in the hands of a reoei- 
vor the Court to deoido a dispute as to property 
between the mortgagee and the holder of the 
money decree is only the Court in whose 
custody the monoy is. Rani Debendra Bala 
Dasl v. Babu Chandra Bekhar Praiad Singh. 
1 Pat. L.J. 449 = 35 Ind. Cas. 589. 

CHAMIER, O.J. and SHARFUDDIN, J. 

(463) 0. XXI, r. 52, scope of — Attachment — 
Application for formal attachment under 
0, XXI, r . 62— Previous attachment, effect on, 
Bavjamoll Agarwala v. Ram Chandra 
Mlitry, 28 Ind. Cas. 123 = 20 C.W.N. 412. 
See Final Part, 1915, Col. 4GG. 
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(464) O. XXI, r. 52. See No. 141-a, supra , 

(465) O. XXI, r. 53— Attachment of decree 
— Exclusion of time oooupied by attachment — 
See Limitation aot (1908), No. 52, 30 Ind. 
Cas. 687. 

(466) O. XXI, r. 53. See No. 141-a, supra . 

(467) 0. XXI, r. 54. See Nos. 141-a, 142, 
143, 466, supra . 

(466) 0. XXI, r, 65. See No. 141-a, supra. 

(468-a) O. XXI, r, 57. See ATTACHMENT. 

(469) 0. XXI, r. 67— Attachment by Court of 
First Instance— Sals stayed by appellate 
Court— Dismissal of application in conse- 
quence, effect of , on attachment . 

Under O. XXI, r. 67, Civ. Pro. Code, the 
attachment shall oeaee only if the application 
for execution has been dismissed for any default 
of the decree-holder. 

In all other cases of dismissal, it is a question 
of fact in each oasa whether the order removing 
the application from the file does cr does not 
prevent the attachment from subsisting. 

Efieot of dismissals for default under the old 
and new Codes compared. 

Whore after attachment by a Court of First 
Instance the sale was stayed by an order of the 
appellate Court and the Court of First Instance 
thereupon dismissed the application. Held , 
that the attachment subsisted. 

Held also, that O. XXI, r. 57, should be 
striotly construed. Yallakath Puthiah Mall- 
yakkal Mararai Kuttf Hajl y. Thach&r A. 
Manakkal Parameswaran Nambudrl, 3 L. 
W. 601 =>36 Ind. Cas. 240. 

8ESHAGIRI A1YAR and NAPIER, JJ. 

Deferences'.— 34 A. 490, Appr.\ 38 C- 482, 
Not F. 

(470) 0. XXI, r. 57— Whether retrospective. 
See ATTACHMENT, No. 1, 31 Ind. Cas. 911. 

(471) 0. XXI, r, 67. 8ce No. 448, supra , 

(472) 0. XXI, r, 58— Payment under protest 
to avoid illegal attachment — Application 
under 0. XXI, r. 58, for refund not main- 
tainable — Remedy of applicant by suit . 

Where an attachment was issued against the 
goods of the judgment-debtor, but the bailiff 
was about to aotually seize the goods of another 
person (the applioant), and the latter person, 
with a view to avoid the illegal attachment, 
paid under protest tho amount named in the 
warrant, be oannot apply under 0. XXI, r. 58, 
Civ. Pro. Code, that the money should be 
returned to him: Rule 68 has no applioation, 
for it refers to the release of property whioh has 
been wrongfully attached, but no property was 
attached in this ease. The applicant's remedy 
therefore is by suit and not by applioation in 
execution proceedings. In the matter of an 
application by Jan Mahomed, 9 B.L.R. 213 
— 34 Ind. Cas. 492. 

PBATT, J.C. 

Deferences 9 .— 1 0. 648 ; 40 0. 598; (1906) 
1 Ob. 800 (807), R' 
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(473) 0 . XXI, r. 6B— Mortgage-decree— 
Attachment of property— Claims, investigation of 
— Procedure . Mg Mra Ton y. U Kalng, 29 
Ind. Cas. 941 = 8 Bur. L.T. 214 = 8 L.B.R. 215 
(F.B.), Bee Final Part, 1916, Col. 461. 

(474) 0. XXI, r. 68. Bee Nos. 102, 103, 379, 
supra. 

(478) 0. XXI, rr. 68 to 62— Investigation 
essential to make order operative so as to 
necessitate institution of suit— Investigation 
nature of. 

The essential requisite of an operative order 
under 0. XXI, rr. 68 to 62 whioh would necessi- 
tate the institution of a suit within one year is 
that there must bo some investigation. If 
there is no investigation of any kind there can 
be no operative order and the bar of one year's 
limitation does not apply to suoh a case. But 
there is no authority for the proposition that 
where a Judge has passed an order alter a per- 
functory investigation suoh an order is not an 
operative order. The order is equally operative 
whether the investigation has been satisfactory 
or unsatisfactory. Bal Makund y. Salyed 
Maqsad All, 19 O.C. 357. 

Stuart, j.c. 

(476) 0. XXI, rr. 58, 61, 62 — Applicability 
to claims founded on mortgage— Order 
refusing to recognize mortgage — Suit to set 
aside the order — Limitation — Art. 11, 
Limitation Act (1908) — Applicability to 
orders made after full investigation and to 
orders passed on default. 

Claims founded on mortgages are as muoh 
within 0. XXI, r. 58, Civ. Pro. Code, as any 
other claim (a). 

The language of Art. 11, Limitation Aot, 
shows that orders refusing to recognise mort- 
gages are withiD the artiole. Art. 11 of the nro 
Act is more comprehensive than the previous 
Act, and covers orders after full investigation 
as well as orders passed on default (6). Poddu- 
■aml Plllal v. Samu Animal, 31 M.L.J. 247. 
SESHAOIRI AYYAR and BAKEWELL, JJ. 

References (a) 22 B. 640, F.\ 29 C. 25, D. 
(b) 2 L.W. 206 ; 31 Ind. Cas. 205, Appr. 

(477) O. XXI, rr. 58. 63 — Case under Com- 
panies Act— Refusal to adjudicate upon olaim 
— Appeal. Bee COMPANIES ACT (1882), No. 13, 
14 A.CjiJ. 722. 

(478) 0. XXI, r. 59 — Attachment — Claim- 

Evidence of possession not adduced— Deci- 
sion on title. • 

Where in an enquiry on a olaim petition no 
evidence of possession is adduced, the Court is 
justified in oonfining itself to the question of 
title. Sevogam Chetty v. Rungammal, 32 
Ind. Cas. 34. 

abdur Rahim and Spencer, .y . 

(479) 0. XXI, r. 69. Bee No. 475, supra . 

(480) 0. XXI, r. 60. £ee No. 475, suprd. 

(481) 0. XXI, r. 61. See Nos. 475, 476, 

supra. 
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(482) 0. XXI, r. 62 — Sale of property sub- 
ject to mortgage— Right of purchaser to 
question validity of mortgage . 

Where proporty is sold subject to a mortgage, 
only judgment-debtor’s right of redemption is 
sold, so that the purchaser does not acquire 
any greater right than that of redeeming the 
mortgage, and it is not open to the purohasor 
to question the validity of suoh a mortgago. 
Gap Charan Prasad y. Bachni, 30 Ind. Cas. 
238. 

Stuart, a.j.c. 

References : —28 A. 418 = A.W.N (1906) 68 = 
3 A.Ij.J. 200 and 15 lad. Oas. 5 = 15 O.C. 211, 
F. 

(483) O. XXI, r. 62— Order by Court to notify 
prior encumbrances without preliminary 
enquiry —Mention of monies due on them 
in sale proclamation — Description of encum- 
brances not notified — Duty of purchaser to 
pay encumbrance. 

In execution of a decree the Court directed 
without holding any preliminary enquiry, 
but with the consent of the decree-holder's 
pleader, that certain enoumbrances on the 
property to be advertised for sale might be 
notified for what they were worth. The order 
was passed without any notice to the judgment- 
debtor. In the proclamation of sale the mort- 
gago monies were mentioned under the heading 
of prior enoumbrances without a statement 
either as to the datos of the mortgages or the 
persons to whom the said monies were due, aud 
in the certificate of sale the entire sum was 
lumped up together and described as a 11 bar" 
or encumbrance notified at the time of auction. 
Held, that from the above circumstances it was 
not possible to oonolude that the Court had 
directed the sale of the attached property, 
Bubjeot to the liens notified in the manner laid 
down in 8. 282, Civ. Pro. Code. 1882, corres- 
ponding to O. XXI, r. 62 of the present Code. 

Where at the time of sale the existenoe of 
oertain encumbrances is notified, the purchaser 
of the property in the sale is not estopped from 
showing tho invalidity of the encumbrance. 
Lala Bhagwan Das v. Chaudharl Ahmad Jan, 
36 Ind. Cas. 732. 

8TUART and KANHAIYA LAB, A.J.CS. 

References 28 Ind. Cas. 360 = 2 O.L.J. 140 
= 6 O. and A.L.R. 106, F.\ 5 Ind. Cas. 874 = 7 
A.L.J. 199; 30 Ind. Cas. 238 = 2 O L.J. 224, D.\ 
3 Ind. Cas. 793 = 31 A. 583 = 13 C.W N. 1143 = 
10 C.L.J. 313 = 6 A.L.J. 817 = 11 Bom. LR. 
12^0 = 6 ML.T. 277 = 19 M.L.J. 682 = 36 I.A. 
203 (P.C.), R. 

(484) O. XXI, r. 62. See Nos. 475, 476, 

supra . 

(485) O. XXI, r. 63 — Declaratory suit by 
defeated claimant against attaching decree • 
holder^— Plea that sale was fraudulent 
under S . 53, Transfer of Property Act — 

i Validity— Scope of S. 53, Transfer of Pro- 

*perty Act— Remedy of person aggrieved — 
Representative action whether necessary — 
Difference between judgment-creditors and 
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ordinary creditors — English and Indian 
Law . 

The property in Buit belonged to V. He sold 
it to plaintiff at a time when he was heavily 
involved in debt. Defendants had a number 
of decrees against V for monies due to them 
before the date of sale to plamtiif, And they 
attaohed the property in execution of their 
deoreeB. 

Plaintiff filed a olaim petition, which waa 
rejected on the decree-holders' plea that the 
sale wap invalid under S. 53, Transfer of Pro- 
perty Aot. Thereupon the claimant filed the 
present suit lor a declaration that the property 
belonged to him by salo and that V bad no 
interest therein. On socond appeal by plaint- 
iff, it was contended that, as defendants had 
not sued to set aside the sale in favour of 
plaintiff before they attached tho property, they 
were not entitled to resist tho plaintiff's olaim 
in this suit. Held, that this contention should 
be allowed. 

Per Seshagiri Aiyar, J . — There is nothing in 
the Hindu Law which is inconsistent with 
8- 53, Transfer of Property Act. At any rate 
8. 53 may be taken as indicating the principles 
of equity, justice and good conscience whioh 
ought to guide Courts in the absenco of specific 
legislative provisions {a). 

On the language of 8. 53 of the Transfer of 
Property Act, it is open to any creditor to im- 
peach a conveyance made by his dobtor ; pro- 
vided he alleges in the plaint that the sale was 
intended to defraud him and others similarly 
placed. A decree in suoh a suit will not give 
any personal rights to the litigating plaintiff, 
but would enure for the benefit of all creditors 
like himnolf (5). 

There is nothing in the words of S. 53 to 
differentiate between the position of the decree- 
holder and that of an ordinary creditor in this 
respect. 

If the sale is void or is found to be a sham 
transaction, it will not bo necessary either for 
the creditor individually or conjointly with 
others to sue to set aside the salo. Btit if it is 
only voidable, tho oreditors can have no remedy 
against the property conveyed until the sale is 
set aside, It is well settled that, in cases of 
voidable transaction*, until the transaction is 
avoided, it continues in force (c). 

The English Law on the above points dis- 
oussed ( d ). Palanlandi Ghetty v. M.Y. Appavu 
Ghettlar, 30 M.L.J. 565 = 19 M.L.T. 390 = 34 
Ind. Cas. 778. 

COUTTS-TROTTER and SESHAGIRI 
AIYAR, JJ. 

References:— (a) 34 C. 999; 11 B. 666, R. 
(b) 16 B. 1 ; 27 B. 146 ; 32 C. 198 (217) ; 30 
M.L.J. 116, R. (c) 24 M.L.J. 592; 25 B. 327; 35 
C. 202 ; 39 B. 507 ; 23 M. 184 ; 30 M. 6 ; 24 G. 
826, R. {d) (1884) 13 Q B.D. 199; (1912) 3 
K.B. 474 ; (1845) 10 Hare 30 ; (1838) 3 Mylne & 
Craig. 407 ; (1869) 7 Eq. 347, R» 

(486) O. XXI, r. 63— Suit against order on 
claim-petition— Plaintiff's right to declara- 
tion and consequential relief— Sale of 
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property before order on the claim-petition 
— Limitation Act, Sch. II, Art . II. 

In b suit against An order on a claim-petition, 
the plaintiff is not oonfined to the relief whiob 
oan be given by the Court that heard the claim ; 
but is entitled to ask both for declaration of his 
title to the property, and for all consequential 
reliefs, e.g ., recovery of its value where the 
property has been sold prior to the order on the 
claim-petition. 

Suoh a suit comes within Art. 11 of Sch. II 
of the Limitation Act, and is in time if it is 
instituted within one year of the date of the 
ordor dismissing the plaintiff’s claim though 
after more than a year from the date of the 
attachment and sale of the properties. Basivt- 
reddl y. Ramayya, (1916) 2 M.W.N. 207 = 4 
L W. 300 = 20 M.L.T. 353 = 31 M.L.J. 394 = 36 
Ind. Cas. 445. 

ABDUR RAHIM, O-C.J., SESHAGIRI IYER 

and Phillips, jj. 

References 12 C. 696 ; 16 B. 608 ; 16 M. 
140, ll.\ 35 C. 202, D. 

(487) O. XXI, r. 63- Specific Relief Act , 
S. 42 — Suit for declaration after with- 
drawal of attachment. 

Although an attaching creditor who with- 
draws his attachment cannot file a suit under 
O. XXI, r. 63. he can lila a suit under S- 42 
of the Specific Relief Act for a declaration that 
the prooorty sought to be attached belonged to 
his judgment-debtor. Chan Tat Thai v. Ma 
Lat, 9 bur. L.T. 89 = 33 Iud. Caa. 124. 

U KIN, J. 

(488) O. XXI, r. 63 — Burden of proofs Proof 
of bona fides — Deed , innocent appearance of — 
Suit by claimant to property, nature of. Jaraa- 
har Kumari Blbl v. Askaran Bold, 22 C.L.J. 
27-^30 Ind. Cae. 855. 8eo Final Part, 1915, 
Col. 462. 

(489) O. XXI, r. 63 — Suit for declaration 
that property not liable to attachment and sale — 
Amount of decree below Rs . 5,000 —Suit valued 
at Rs. 25,000 --Appeal— Forum. Khetra Pai 
Y. Mumtaz Begam, 13 A.L J 1101 = 38 A. 72 
= 31 Ind. Cas. 879. See Final Part, 1916, 
Col. 462. 

(490) O. XXI, r. 63 — Suit for'mere declaration 
— No prayer for possession— Maintainability of 
suit— Specific Relief Act, 8. 42— No bar. See 
SALE, No. 12, 34 Ind. Cas. 125 

(191) O. XXI, r. 63. Soo Nos. 379, 177, 
supra. 

(492) O. XXI, r. 64. 8ee Nos. 436, 456, 458, 
supra . 

(493) O. XXI, r. 65. See No. 154, supra . 

(493-a) O. XXI, r. 66. See SALE. 

(494) O. XXI, r. 66 — Execution of decree— 
Ancestral property — Oeneral Rules of Prac- 
tice for Civil Courts, Ch IV, r. 5. 

Property to which title is mado out by gift is 
not property inherited within the meaning of 
r. 4, Chap. IV of the General Rules of Practice, 
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tor the Civil Courts and suoh property is conse- 
quently not ancestral. Fazal Ahmad v. Wea&l- 
ud-din, 14 A.L.J. 669 = 38 A. 481 = 35 Ind. 
Cas. 742. 

Walsh and Sunder Lal, jj. 

(495) 0. XXI, r, 66— Execution — Sale pro- 
clamation — Duty of Court — Purchaser's 
remedy in event of improperly conducted 
sale . 

A purchaser at a Court sale of immoveable 
property buyB at hia own risk and there is no 
warranty of utle or guarantee chat the property 
will answer to the description given of it, unless 
the sale is vitiated by fraud on the part of the 
decree holder or the judgment-debtor (a). 

In sales under the direction of the Court it 
is incumbent on the Court to be sotupulous m 
the extreme and very careful to see that no 
taint dr touch of fraud or deceit or misrepresen- 
tation is found in the conduct of its ministers. 
The Court, it is said, should at aDy rate not 
fall below the standard of honesty which it exaots 
from those on whom it has to pass judgment. 
Tlw slightest suspicion of trickery or unfairness 
must affeot the honour of tha Court and impair 
its usefulness. It would bo dieaFtrous, it would 
be absolutely shocking, if the Court were to 
enforce against a purchaser misled by its duly 
accredited agents a bargain illusory and un- 
couscientious (b). 

bv O. XXI, r. 66, a duty is oast upon the 
Court to use all possible materials helore it in 
drawing up a proci .mat ion of sale which will 
give such information about the property to bo 
sold as may bo as f*ir and as accurate as 
possible. Where the presiding Judge has not 
availed himself of the materials before him, 
they being such as would have enabled him to 
avoid the troublo afterwards occasioned, the 
purchaser who has in fact been misled should 
have a remedy. 

The remedy would be either for a propor- 
tionate refund of the purchase money for the 
missing acres or for a cauce.'irieut of the sale. 
A M. Hashlm Isphany y. N. A. P K. Chetty 
Firm. 8 L.b.R. 427=9 Bur. L.T. 169 = 33 Ind. 
Cas. 1003. 

Maung Kin, j. 

References : — ia) 17 M. 228 ; 23 A. 355 ; 27 A. 
637 ; 18 A. 322 ; 20 C. 8 ; 21 lud. Cas. 774, N.F. 
(6) 5 L.B.R. 25, F. 

(4£6) O. XXI, r. 66— Sale pi cllamation — 
Duty to state encumbrances on property to be 
sold— Effect of order passed under the rule . 

S. 2S7, Civ. Pro. Code 1862, which corres- 
ponds with O. XXI, r. 66 of the present Code 
imposed upon the Court the duty of stating as 
fairly and accurately aspossible for the informa- 
tion of would be purchasers any encumbrances 
to which the property adverted for sale was 
liable, with auy other things whioh the Court 
considered material for the purchasers to know 
in order to judge of the nature and Value offthe 
property. But an order passed by the Court 
exeouting the deoree in the course of sufch an 
enquiry is not conclusive as between the deoree- 
holder or purohaser on the one hand and the 
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holder of the encumbrance on the other. Lala 
Bh&gwan Das v. Chaudhurl Ahmad Jan, 36 
Ind. Oae. 733. 

8TUABT and KANHAIYA Lad, A.J.CS. 

References 28 A. 418-A.W.N. (1906) 68- 
8 A.L.J. 300 ; 10 O.C. 280 ; 15 Ind. Cas. 5-16 
0.0. 211, R. 

(497) O XXI, r. 66. Bee Nob. 104, 206, 447, 
supra . 

(497 a) 0. XXI, rr. 66, 67, 00-Execution 
sale— ‘Irregularity in proclamation— Appli- 
cation to set aside sale— Points to be proved . 

A mere irregularity in a sale proclamation 
held, under the oiroumstanoes of the case, to 
be not enough for setting aside a sale. 

To allow a judgment-debtor who stands by 
when an irregularity is committed within his 
knowledge and in his presence to afterwards 
take advantage of that irregularity in support 
of his application to set aside the auction-sale 
has been strongly animadverted upon by their 
Lordships of the Privy Council in 12 M. 19. 

An applioant^eeking to set aside a Court sale 
on the ground of irregularity in the oonducfc of 
the Bale and of consequent Iobs to himself must 
let in “ direct evidence ” to connect the irregu- 
larity with the alleged loss ( a ). Swamina'tha 
Aiyar y. Slvagurunatha Chettlar, 32 Ind. 
Cas. 990. 

SADAS1VA AIYAR and MOORE, JJ. 

References:—[a ) 21 C. 66 (P.C.) = 201. A. 176, 

(P-C.) 

(497-6) O. XXI, r. 69. 8eo Bale. 

(498) 0. XXI. r. 69, O. XLI, r. 5— Pendency 
of appeal against an order refusing to set 
aside ex parte decree — Stay of proceedings 
in execution— Discretion of Court . 

The original Court may stay proceedings in 
execution pending the disposal of an appeal 
against an order refusing to set aside an ex parte 
deoree. There is no power vested in an 
appellate Court to stay such proceedings. 
Jamuna Prasad y. Magal Ram, 35 Ind. Cas. 
443. 

ROE and JWALA PRASAD, JJ. 

Reference :— 31 C, 1081, relisd on , 

(498-a) O. XXI, r. 71. See SALE. 

(499) 0. XXI, rr. 71, 84 —Auction sale in 
execution — Failure of purchaser to deposit 
—Re-sale — Defaulting purchaser , when 
liable for loss . 

In case of a default on the part of a pur- 
chaser at anauotion sale to deposit the purobase 
money, the property must be resold forthwith. 
Fresh bids should be invited soon afterwards 
and no fresh proclamation of sale is neoessary 
<a). 

Where, therefore, a period of nearly six 
months intervened between the default of the 
auotion-pnrohaser and the final sale : 

Held, that the requirements of 0. XXI, r. 84 
had not been complied * with and the auotion- 
pnrohaser could not be oalled upon to pay the 
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defioienoy in prioe. Bell Ram y. Bohan Blngh, 
45 P.W.R. 1916-32 Ind. Cas. 907. 

Shadi Lal, j. 

References:— {a) 16 0. 33 and 12 M. 454, F . 

(500) 0. XXI, r. 79. Bee No. 468, supra . 

(500-a) 0. XXI, r. 84. Bee BALE. 

(501) 0. XXI, r. 84 — Power of officer con- 
ducting sale to extend time for deposit of 

* purchase money— Failure to make deposit 
within ttme, effect of. 

The officer conducting a judicial sale has no 
authority to extend the time fixed for deposit 
of the £ of the purchase money. The omis- 
sion to deposit the £ of the purohase money 
vitiates the sale a6 initio. All Muhammad Y. 
Alia Khanum, 30 Ind. Cas. 230. 

Stuart, a.j.c. 

References : — 28 A. 238 -A.W.N, (1905) 263; 
9 Ind. Cas. 66-15 C.W.N. 360; 6 A. 316; 
A.W.N. (1883), 38; 30 A. 273 ; A.W.N. (1908) 
107-5 A.L.J. 336, R. 

(502) O. XXI, r. 84. Bee No. 499, supra. 

(502-a) O. XXI. r. 88. See BALE. 

(503) 0. XXI, r. SQ—Sale of share in undivid- 
ed immoveable property — Simultaneous bid 
by co- sharer— Right of pre-emption . 

Where a co-sharer asserted his right of pre- 
emption in a sale of a share of an undivided 
immoveable property by offering the same 
amount, as the person preceding him did bid, 
there was sufficient compliance with the 
requirements of O. XXI, r. 88, Civ. Pro. Code, 
Iqbal Husain y. Ejaz Husain, 36 Ind.Oas. 654. 
KANHAIYA LAL, A.J.C. 

References:- 2 A. 850; 3 A. 827-A.W.N. 
(1881) 86, R . 

(503-a) O. XXI, r. 89. Bee SALE. 

(504) 0. XXI, r. 89 (S. 310-4, old Code)— 
Execution s ale, setting aside of, if permis- 
sible without an application , oral or written . 

A Bale in execution cannot be set aside under 
0. XXI, r. 89, Civ. Pro. Code (8. 310-A, old 
Code), without an application (oral or written) 
within 30 days. Yenk&ta Naraslmma y. 
LakshmLNarasimham, 3 L.W. 174—32 Ind. 
Cas. 783. 

Sadasiva aiyar and Moore, jj. 

(506) 0. XXI, r. 89— Decree— Sale in execu- 
tion— Judgment-debtor selling the property 
after aucti<m-sale — Application by judg- 
ment-debtor to set aside auction- sale. 

Q, judgment-debtor, whose property has been 
aold at a Court-sale, has a right to apply to the 
Court to have the sale set aside, as a person 
owning the property sold in exeontion of the 
deoree within the meaning of r. 89 of O. XXI 
of the Code of 1908, although he has transferred 
or attempted to transfer his interest in the pro- 
perty to a third party after the Goart-Bale, 
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PendoraDg Laxman Uphade v. Govlnda Dala 
Upbade, 18 Bom. iJ.R. 671*40 B. 557. 
BATOHBIiOR and SHAH, JJ. 

(606) O. XXI, r. 89 — Auction-purchaser — 
Deposit — No confirmation of sale — Applica- 
tion to set aside sale . 

Amounts paid by purohasers in Court auction 
whose purchases have not been ocnfirmed and 
which amounts therefore could not be with- 
drawn by the decree-holder at his pleasure 
oould not be taken advantage of by any persoh 
who applies under O. XXI, r. 89, Civ. Pro. 
Code, 1908. Muhluddln Rowther v. Ranga- 
oharlar, 31 Ind. Cas. 913. 

SADASIVA AIYAR and NAPJER, JJ. 

Reference 28 M.L.J. 262, F, 

(607) 0. XXI, r. 89— Sale of mokarrari— De- 
posit by share-holder of purchase-money— 
Bengal Tenancy Act% 1886, 8 . 174. 

Where a portion of a mokarrari was sold in 
ezeoution of a decree, an application by a share- 
holder therein to deposit the purchase-money is 
governed by O. XXI, r. 89, Civ. Pro. Code, and 
not by 8. 174 of the Bengal Tenancy Act, 1886. 
Moolvl Salyld Razl-uddln Hosaeln v. Bende- 
ahrl Prasad Singh, 36 Ind. Cbb. 769. 
MULLICK, J. 

(508) O. XXI, r. 89— Mortgage decree against 
several defendants — Payment of their respective 
shares by some of the defendants before sale — 
Whole property mortgaged sold for the balance— 
Deposit of balance of decree debt by one of the 
defendants and application by him alone for 
setting aside sale — Maintainability — ' Received 
by the decree-holder , ’ meaning of. Karuna- 
kara Menon v. Krishna Menon, 2 L.W. 196 
= 28 M.L.J. 262 = 27 Ind. Cas. 952= 39 M. 
429. See Final Part, 1915, Col. 465. 

(509) O XXI, r. 89 — Application made in time 
— Money tendered befne 3 p.m. but not accepted 
— Effect of. Hunna Lai v. Radha Klshan, 13 
A.L.J. 793 = 37 A. 591 = 30 Ind. Cas. 186. See 
Final Part, 1916, Col. 466. 

(610) O. XXI, r. 89. Sco Appeal (Second 
APPEAL), No. 12-a, 36 Ind Cas. 769. 

(511) O. XXI, r. 89. Bee Nos. 105, 143, 266-n, 
290, supra . 

(612) O. XXI, rr. 89 and 90 — Application to 
set aside sale — Non-payment by judgment- 
debtor within time agreed upon — Power of 
Court to extend time— Appeal, 

After a sale in ezeoution of a decree accom- 
panied by delivery of possession the judgment- 
debtor entered into an agreement with the 
deoree-holder-purchaser, that on payment of the 
amount of the deoree within a certain time the 
purohaser should give back the property to the 
judgment-debtor. Notwithstanding the several 
extensions of the time fixed for payment made 
with the oonsent of the parties money was not 
paid by the judgment-debtor. Then the Court 
against the will of the deoree-holder extended 
the time for performing the agreement and 
allowed the judgment-debtor to get back his 
property on the terms of the agreement, whioh 
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the judgment-debtor had broken and not per- 
formed on his own part. The questions for 
disposal were whether the first Court was com- 
petent to extend the time and whether an 
appeal lay to the District Judge from the order 
of the lower Court granting the extension. 
Held that the application by the judgment- 
debtor having been made under O. XXI, r. 89 
or 90, one of the two, an appeal olearly lay 
to the District Judge. Held, also that it was 
not oompetent to the first Court to extend the 
time that the parties themselves bad fixed by 
agreement for performing the contract. Held 
further that the High Court oould not revise 
the order of the lower appellate Court on the 
ground that the Judge of that Court hade made 
a mistake of law. 8haBhi Bhushan Banerjl 
v. Charaahlla Debt, 36 Ind. Cas. fi 09. 
Fletcher and Newbould, jj. 

(612-fl) O. XXI, r. 90. See BALE. 

(613) O. XXI, r. 90— Locus standi of a per- 
son alleging his property to have been sold 
in execution of a mortgage-decree— Person 
whose interests are affected by the auction- 
sale. 

A person who alleges that his property has 
been* sold in execution of a mortgage-decree 
passed on foot of a mortgage whioh had not 
been executed by him, has no locus standi to 
apply, under O. XXI, r. 90 of tho Code, to have 
the sale set aside, he having already brought a 
suit for the declaration of this title to tho pro- 
perty mortgaged. Hardwarl Lai v. Muham- 
mad Salamat-ullah Khan, 14 A.L.J. 409 = 38 
A. 358 = 34 Ind. Cas. 272 

PlGGOTT and WALSH. JJ. 

Reference : — 23 Ind. Cas. 839, R. 

(514) O. XXI, r. 90 — Execution sale , setting 
aside of— Material irregularity. 

An omission to state in the sale proclamation 
tho precise amount of olaimR received from 
other decree-holders, subsequently to the order 
direoting the sale of the property, can scarcely 
be called an irregularity at all. 

The absence from tho sale proclamation of a 
valuation of the property to be sold, if it had 
not a deterrent effect on the minds of intending 
or possible bidders, is not a material irregu- 
larity. 

Though a sale officer, id allowing an intend- 
ing bidder for several lots to deposit his one- 
fourth share of thej purchase-money at the 
oonolusion of the sales of all the lots, instead of 
at the conclusion of the bid for each specific 
lot, is an irregularity, yet it is for the judgmeut- 
dobtor to provo that such irregularity materially 
prejudiced him and resulted his substantial 
loss. Moharaipad All v. Mahablr Prasad, 36 
Ind. Cas. 411. 

PlGGOTT aud LINDSAY, JJ. 

References 28 A. 238, Appr.\ 6 A. 316; 30 
A. 273, Cons . 

(616) O. XXI, r. 90 — Non- transferable 
occupancy holding , sale of. under rent- 
decree— Right of mortgagee to set aside . 
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A mortgagee purchaser in execution of a 
mortgage- decree of an entire non-transferable 
holding is competent to set aside a subsequent 
execution sale held in exeoution of a rent decree. 
The words of O. XXI, r. 90 11 whoso interests 
are affeoted by the sale ” are very wide and the 
mortgagee purohaser comes within the rule. 
Sallabala Debi v. Nrltya Gopal Sen Poddar, 
31 Ind. Gas. 869. 

Richardson and Roe, j.j. 

Reference 20 C W.N. 40, D, 

(516) O. XXI, r, SO — Sale in execution — 
Material irregularities m proclamation of 
sale. 

A sale in exeoution of a decree is liable to be 
set aside on the grounu of material irregulari- 
ties, whero tbo sale proclamation understated 
the valuo of the properry to he sold, and omitted 
to state the amount duo under a mortgage i 
thereon, and the price realised is very inade- 
quate. Mohendra Nath Jana v. Bepin 
Behary Ghosh, 33 Ind. Cas. 94G. 

TEUNON and CHAUDHURI, JJ. 

(517) O. XXI, r. 90. Ste Nos 106, 107, 108, 
109, 380, 512, supra. 

(518) O. XXI, r. 90 and S. 47. See BEN. 
ACT IX OP 1879 (COURT OP WARDS), No. 2, 
20 C.W.N. 652. 

(619) O. XXI, r. 90 and S. T3— Whose 
interests are effected — Decree-holder not 
entitled to rateable distribution , not such 
person — Judqment-dtbfnr who has been 
adjudged an insolvent, not such person— 
Combination among bidders at auction, 
effect of . 

A decree-holder, who has net made an execu- 
tion application befc r© receipt of assets to 
enable him to claim rateable distribution under 
S. 73 of tho Code, has no existing interests in 
the properties to enable him to apply for setting 
aside the sale. 

The words in r. 90 “entitled to a share in 
a rateable distribution ol assets” refer to decree- 
holders who are entitled to a rateable distribu- 
tion under S. 73 of Civ. Pio, Code. 

The right to dividend before the Official 
Receiver is not contemplated by the rule. It is 
a right contingent on proof of debt before the 
OfficiahReceiver and wa 3 not established at the 
time of the application. 

Where the judgment-debtor has, subsequent j 
to the sale of his property, been adjudged insol- 
vent, he ceaBes to have any existing interest in 
the property and cannot apply for setting aside 
tbVs sale. 

The allegation that tho bidders conppirrd 
with tho auction purchaser to put down the 
prioe is no ground for setting aside a salo under 
Civ. Pro. Code, O. XXI, r. SO (a). 

The words in r. 90 “ where interests are 
affeoted by the sale ” refer to existing interests 
in the property sold. The phrase cannot be 
extended to tho claims of creditors, for that 
would involve (1) thg proof of claim in the 
exeoution proceedings and (2) a construction 
which would make the words “ the decree-holder 
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or any person entitled to, share in a rateable 
distribution of assets” redundant (6). Pragjl 
Kala v. Asia Jalal, 10 S.L.R. 53 = 35 Ind. Gas. 
530. 

Pratt, j.c. 

References :—i a) 23 M. 227, F. (b) 26 Ind. 
Cas. 93, F. 

(520) O XXI, r. 92. See Nos. 105, 110, 290, 
supra. 

(521) O. XXI, rr. 92, 93— Refund of pur- 
chase-money— Right of suit bp auction-pur- 
chaser— Act XIV of 1882, S. % 315. 

The plaintiff was auction-purohaser of cer- 
tain property at a Court-sale. After the pur- 
chase made by him a suit was brought by a 
third party against the judgment-debtor for 
possersion which was successful. The plaintiff 
applied to be made a party to that suit, but his 
application was refused. The auction-sale was 
never set ahid©. The present suit was brought 
for the refund of purohaae-moiu y against the 
judgment- debtor and the dccrca-holder : Held, 
that having regard to tho provisions of O. XXI, 
rr. 92 and 93 of Act V of 190S which in this 
respect had introduced great changes upon the 
language used in S. .315 rf Act XIV of 1892, 
the suit was not maintainable (a). Nannu Lai 
V. Bhagwan Das, 14 A L.J. 1216 = 39 A. 114. 
Richards. c..j. and raeiq, j. 

Reference :—{a) 5 A. 577 (P.B.), D. 

(522) O. XXI, r. 93. See Mad. Act I OP 
1908 (Estates Land), No. 35, 85 Ind. Cas. 
163. 

(523) O. XXI, r. 93. See Nos. 97, 521, supra, 

(524) O. XXI, r. 93 and S. 315 ( Old Code), 
differences between — Execution sale set aside — 
Purchaser, suit by. against decree -holder for 
poundage deducted from purchase-money as 'well 
as for interest on the amount of purchase-money 
deposited— Maintainability — Poundage, what 
is. Parvathl Amraal v. Govlndasami PUlal, 
2 LAV. 861 = 29 M.LJ. 467 = (1915) M.W.N. 
797 = 30 Ind. Cas. 827 = 39 M. 803. See Final 
Part, 1915, Col. 469. 

(526) O. XXI, r. 94— Scope and nature of— 
Sale certificate — Duty of Court to grant. 

The provisions of O. XXI, r. 94 of the Code 
of Civil Procedure are mandatory and it imposes 
a positive and imperative duty upon the Court 
in the matter of granting a salo certificate. 

Where, under a decree in a mortgage suit in 
whioh the subject matter of the mortgage wa9 
the tenant’s interest in a particular house, suoh 
interost was sold and purchased by the mort- 
gagee himself, held that the Court was bound 
to grant suob purchaser a sale certificate. It 
would be improper for the Court to require him 
to produce a money-order receipt showing that 
tho purchaser had paid the mutation fee to the 
landlord for the purpose of having his name 
entered iu the books of the landlord as trans- 
feree of the tenant’s interest. Balkuntl MIbbIp 
v. Narinda Bandar! Debi, 1 Pat. L.J. 446. 
ATKINSON and JWALA PRASAD, JJ. 

(626) O. XXI, r. 94. See No. 149, supra . 
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(637) 0. XXI, r. 96— Sale of share in nankar 
rights — Acquisition of full right by pur- 
chaser — Necessity for purchaser to apply 
for possession . 

The purchaser of a share in a certain nankar 
right in Court-sale is not bound to porfeot his 
title by making an application for possession in 
the rense indicated by O. XXI, r. 96. He 
acquires full title to them from the date of his 
purchase. Pratab Das v. Kanhai Lai, 36 Ind. 
Cas. 768. * 

Lindsay, j.c. 

(628) 0. XXI, r. 96. See No. Ill, supra . 

(629) O. XXI, r. 96 and S. 47— Execution 
sale— Purchase by decree-holder — Delivery of 
possession — Order whether appealable. See 
Execution sale, No, 4 , 20 C.W.N. 829. 

(630) O. XXI, r. 97. See No. 150, supra. 

(631) O. XXI, r. 98. Bee No. 150, supra. 

(632) 0. XXI, rr . 98, 99 — Possession directed 
when. 

O. XXI, r. 98, Civ. Pro. Code, Gives juris- 
diction to the Court to direct possession only if 
it is satisfied that the obstruction was by tho 
judgment-debtor or by some other person at 
bis instigation. Secretary of State v Cheru- 
kara Narayananunnl Plsharodi, 31 Ind. Cas. 
799. 

Sadasiva aiyar, j. 

(633) O. XXI, r. 99. * See Nos. 150*. 533, 

supra. 

(634) O. XXI, r. 100. Bee Nos. 112, 150, 

supra. 

(636) O. XXI, rr. 100, 101 and 103, O. XLI, 
rr. 23 and 26 — Limitation Act 1 1908), Art. 
11 -A — S s. 332, 335, Civ. Pro. Code (1882). 

Held, that, where a case has not been decided 
on a preliminary point, tho remand, if nocos- 
sary, should be under r. 25 and not r. 23 of 
O. XLI, Civ. Pro. Code (1908). 

Held, also, that, where on an application 
made under r. 100 of O. XXI of Act V of 1908, 
an order under r. 101 has beoti passed against a 
person other than the judgment-debtor, his 
regular suit hied after one year from the date 
of this order is barrod by lime under Art. 11 A, 
Limitation Act (1908) Ram Singh v. Randan 
Singh, 9G P.W.R. 1916-103 P.L.R. 1916 = 36 
Ind. Cas. 211. • 

LE ROSSIGNOL, J. 

(536) O. XXI, r. 101. See Noa. 113, 160, 
585, supra. 

(537) O. XXI,. r, 102. See No. 160, supra. 

(538) O. XXI, r. 103. See Nos. 114, 150, 
535, supra. 

(539) O. XXII, r. 3— Death of party , decree 
passed after — Application under r. 3 to 
bring legal representative on record -’-Limita- 
tion Act XV of 1877, S. 6, Sch. II, Art . 
17 6- A— Limitation Act , 1908. Sch . 1, Art . 
176. 

A decree passed subsequent to the death of a 
party is a nullity (a). 


Civ. Pro. Code (1908)— {Continued). 

Under O, XXII, r. 3, Civ. Pro. Code, 1908, 
an application to bring on reoord legal repre- 
sentatives of a deceased appellant Bhould he 
made within 6 months of the latter’s death. 

S. 6 of the Limitation Aot will not apply 
to such applications. Ma Hln Thin v. Maung 
Po Win, 35 Ind. Cas.'dSS. 

PARLETT, j. 

Reference 26 B. 317, R. 

(540) O. XXII, r. 3 (1)— Meaning of— Suit 
by legal representative to establish his position 
—Duty of plaintiff. See RELIGIOUS ENDOW- 
MENTS, No. 1, 30 M.L.J. 274. 

(541) O. XXII, r. 4— Effoot of abatement 
same as dismissal — Deoree — Appeal. See 
ABATEMENT, No. 2, (1916) M.W.N. 301. 

(542) O. XXII, rr. 4, 9— Abatement of appeal 
— Application to set aside — Insufficient cause— 

i Neglect of appellant— Case not to proceed against 
other respondents. Muhammad 8obhan 
Bakhsh v. Abdul Rahman Khan, 81 P.W.R. 
1915=155 P.L.R. 1915 = 30 Ind. Cas. 717. See 
Finjil Part, 1915, Col. 470. 

(643) O. XXII, rr. 4 and 11— Death of one 
respondent— Appeal heard without legal repre- 
sentative on record — Appellant , if entitled to 
apply for a re-hearing. Yellayan Chetty v. 
Jothl Mahallnga Iyer, 2 L.W. 166 = 28 M.L J. 
138 = (1915) M.W.N. 201 = 28 Ind. Cas. 83 = 
39 M. 386, See Final Part, 1915, Col. 470. 

(544) O. XXII, rr. 4 (3) and 9 \2)— Appeal- 
Death of respondent — Application to substi- 
tute heirs after six months— Ignorance of 
death — Whether 'sufficient cause.' 

Where it was found that the appellant knew 
of tho death of the respondent long before he 
made his application for the substitution on 
record of the names of the respondent’s heirs or 
at least that, if he was not actually aware of 
it, his ignorance implios great neghgonce. 

Held that no * sufficient cause ' waH shown to 
excuse tho delay in making the application, and 
that the appeal abated (a). 

Application for substitution of names of heirs 
of a deceased party must be made within six 
months of the death or the suit (or appeal) 
muBt abate (vide O. XXII, r. 4, Civ. Pro. Code), 
and the plaintiff is out of Court unless he can 
satisfy the Court that he ‘.was prevented by any 
sufficient oauee from continuing the suit ’ — 

O. 2fXII, r. 9 (2) whioh moans that the party 
must satisfy tbe Court that be had sufficient 
excuse for not applying in time. Daya Singh v. 
Buta Blngh, 118 P.R. 1916. 

JOHNSTONE, C.J. and CHEVIS. J. 

References:— (a) 60 P.R. 1911, Ref. to ; 113 

P. R. 1907 and 43 P.R. 1889, List. 

(545) 0. XXII, r. 6— Judgment written after 
death of one of the defendants— Validity— 
Liability of joint tort-feasors — Death of one— 
Survival of cause of action against the others— 
Act XIII of 1865 (Fatal Accidents)— Right of 
undivided brother of deceased to claim compensa- 
tion— Hindu joint family— Amount of compensa- 
tion-judgment in criminal trial and evidence 
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then recorded — Admissibility in civil proceedings 
— Defendant's admission of guilt to police — Ad- 
missibility— Ss, 17, 18. ‘21, 25. 38, 42, Evidence 
Act. Blshen Daa y Ram Labhaya, 106 P.R. 
1915 = 32 Ind. Cas. 16. See Final Pait, 1915, 
Col. 472. 

(546) 0. XXII, r. 9. See Nos. 207, 542, 544. 
supra. 

(647) 0. XXII, rr. 9, 11— Application for 
substitution made more than 6 months After 
appellant’s death — No objection by respondents 
—Effect. Bee LIMITATION ACT (1908), No. 144, 
20 O.W.N. 983. 

(548) 0. XXII, r. 9 (2) — Application to set 
aside abatement of appeal— Sufficient cause 
—Limitation Act (1908), Art. 171 —Excuse 
for delay neither mentioned in application 
or affidavit cannot be considered— Ignorance 
of fact when excusable. 

Where one of the neoessary parties to an 
appeal was murdered on the 26th January, 1914, 
and applioations to substitute names were not 
made until the J5th April, 1915, the exouse 
offered in the application being ignorance of -the 
fact of the murder, and it being further alleged 
on the hearing that both the plaintiffs appel- 
lants were absent on pilgrimage at the time : 

Held, (1) that tho appeal having abated six 
months after the date of the murder, the appli- 
cation ought to have been made within 60 days 
after abatement ; 

(2) that the appellants had failed to show 
sufficient oau6e for delay in applying, seeing 
that they lived within 15 kos of the deoeaeed’s 
village, and that the excuse about absence on 
pilgrimage was not mentioned either in the 
applications or the affidavits. Thakur v. 
Naraln Singh, 12 P.W.R. 1916 = 31 Ind. Cas. 
697. 

Johnstone, c.j. and Chevis, j. 

(549) O. XXII, r. 9, cl. 2 —Suit for malicious 
prosecution against manager of joint Hindu 
family— Abatement — Cause oj action — Sur- 
vival — Legal representative applying for 
setting aside abatement — Refusal— Appeal. 

When a Court treats a suit as having abated 
owing to the oause of action nr t surviving, there 
is no right in the plaintiff’s legal representative 
to apply under O. XXII, r. 9, ol. (2), Civ. Pro. 
Code, 1908, to set aside that order of abatement. 
Cl. 2 of r. O applies only to case9 wherq. the 
abatement takes place in conBequenoe of an 
application not baviDg been made within the 
time limited by law to bring in the legal re- 
presentatives. An order of the Court deolaring 
that a suit has abated owing to the oause of 
aotion not surviving is a decree, and it deter- 
mines that the right of tho plaintiff oeased to 
exist on his death, and thereforo, falls within 
the definition ot a decree, thore being no 
appeal provided for in the Code from that order 
44 as an appeal from on order” (see exception 
(a) to S. 2, Civ. Pro. Code). 

Tfce cause of action for a suit for damages 
oaused by the znalioitos prosecution of the 
manager of an undivided Hindu family does 
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not, on dis death, survive to the remaining co- 
parceners, even as regards that portion ot the 
olaim which related to the loss inourred by the 
estate m the defence of the criminal oase 
brought against the manager, the oause of 
aotion being a single and indivisible one in a 
personal aotion. Further the surviving mem- 
bers of an undivided family are not represen- 
tatives of the deceased member. Subramanlft 
Iyer y. Yenkatarama Iyer, 31 Ind. Cas. 4. 
BADAS1VA AIYAB and NAPIER, JJ. 

(550) O. XXII, r. 9 (2) — Abatement set aside 
by one Division Bench — Order passed ex parte 
— Another Bench if can reopen the same— Prac- 
tice — Procedure — Jurisdiction — Community, 
properly belonging to— Some members allowed 
to act as trustees — Gift by such persons in favour 
of third person— Possession of third person, 
whether permissive or adverse — Declaratory 
suit based on denial of title — Cause of 
action when arises— Knowledge of some mem- 
bers. if affects the rights of others. Murnga 
Chetty y. Rajaavamy, 2L.W. 813 = (1915) M. 
W.N. 701 = 18 M.L.T, 327 = 29 M.L.J. 574-30 
Ind. Cas. 669. See Final Part, 1915, Ool. 473. 

(951) O. XXII, r. 10 —Lessees pendente lite 
— Whether can be made parties to the suit. 

Where, during the pendency of a Buit for 
recovery of possession of certain villages, the 
defendants granted leases to a number of per- 
sons enabling them to work mica mines in the 
said villages : 

Held that the plaintiffs are entitled to have 
the lessees added a9 parties to the proceedings 
and to.ocmpel them to account for any profits 
which they may have reooivod from the land(a). 

Tho language of O. XXII, r, 10, Civ. Pro. 
Code, 1908, is sufficiently wide to oover the caBeB 
of leases such as those which are alleged to have 
been granted by the defendants during the 
pendency of the litigation. Ram Komar Lai 
Bhagat v. Raja Mukund Sahl, 1 Pat. L- J. 59G. 
CHAMIER, C.J. and SHARFUDDIN, J. 

Reference : — (a) 39 C. 220, Dist. 

(551-a) 0. XXII, r. 10— Application to be 
made — Co-plaintiffs — Adverse decision — 
Devolution of interest from original plaintiff 
pendente lite. 

Where certain persons applied to be made 
co-plaintiffs ^nd failed, they could not apply to 
have the application treated as one under 
O. XXII, r. 10, Civ. Pro. Code, for substitution 
of new plaintiffs on tho ground that there had 
been a transfer or devolution of interest from the 
original plaintiff pendente lite. Svlmatl Blbl 
Jan Bib! y. Abdul Jabbar Daftary, 36 lod. 
Cas. 919. 

FLETCHER and NEWBOULD, JJ. 

(552) O. XXII, r. 10. See MESNE PROFITS, 
No. 1, 1 Pat. L.J. 427. 

(553) 0. XXII, r. 10 and 0. XLIII, r. 1, cl. 1 
—Suit by Hindu widow — Adoption pending 
suit — Widow allowed to prosecute suit 
though divested , on strength of ante-adoption 
agreement— Order, if appealable. 
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Where, during the pendency of a suit brought 
by a Hindu widow, the defendant objeoted 
that, by an adoption made since the institution 
of the suit, the plaintiff had divested herself of 
the estate of her husband and so oould no 
longer prosecute the suit, but tbe Court over- 
ruled the objection in the view that plaintiff 
was entitled to prosecute the Buit under an ante- 
adoption agreement with the natural father of 
the adopted son: 

Held— that the order was not one under 
r. 10 of 0. XXII of the Civ. Pro. Code, and was 
not appealable under O. XLIII, r. 1. cl. 1. Pro- 
motba Nath Ray y. Dlnamonl ChowdhranI, 
20 O.W.N. 552 = 32 Ind. Cas. 858. 

D. Chatterjee and Beachcroft, jj. 

(564J— 0. XXII, r. 11. See Nos. 643, 647, 

supra . 

(555) 0. XXIII r, 1— Suif— Withdrawal- 
Second suit— Cause of action and relief 
different whether in respect of same subject- 
matter — If statutory bar . 

Tbe rule laid down in 21 M. 35 that a 
plaintiff, who has withdrawn a former suit 
without permission to bring a second suit, is 
prevented from agitating in the sooond suit the 
truth of the allegations which constitute tbe 
defence in tbe first suit, does not apply to a 
case whoro the oause of action and the relief 
claimed in the second suit are substantially 
different from thoap in the first suit ; in such 
a case the second suit oannot be considered to 
have been brought in respect of tho same sub- 
ject-matter as tho first suit. PandlUapalli 
Slngareddl v. Yeddula Subba Reddl, 31 M.L. 
J. 48-20 M.L.T. 62 = (1916) 2 M.W.N. 1 = 4 
L.W- 1 = 39 M. 987 = 35 Ind. Gas. 185 (F.B.). 
WatjUS, c.j., Abdur Rahim and Sri- 
nivasa aiyangar, jj. 

References : — 21 M. 35 ; (1910) M.W.N. 782 ; 
2 L.W. 177. Overruled. 

(556) O. XXIII, r. 1 — Withdrawal of appeal 
— Suit for declaration of invalidity of alie- 
nation by widow — Suit dismissed — Appeal- 
Death of widow pending appeal— Appeal 
allowed to be withdrawn at plaintiff's 
request — No express permission to bring 
fresh suit — Subsequent suit for possession 
barred. 

Permission to bring a fresh suit under 
O. XXIII, r. 1, of the Code of Civil Procedure, 
must be givon in express terms and cannot be 
implied (a). 

Thus the withdrawal of an appeal from a 
decree dismissing a suit for a declaration regard- 
ing the invalidity of an alienation by a widow 
after the death of alienor without the express 
permission of Court to bring a fresh Buit would 
bar the subsequent suit for possession. Jlta 
Singh v. Harl Singh, 97 P.R. 1916. 
Rattigan, j. 

References i — {a) 8 P.R. 1905, R.; 8 Ind. Cas. 
1066; 28 Ind. CaB. 91, R.; 21 0. 265 ; 1 P.R. 
1904 ; 4 O.W.N. 110, D. 

(667) 0. XXIII, r. 1 -Withdrawal of suit — 
Pedigree filed with plaint being found 
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wrong— No formal defect— Liberty to bring 
fresh suit . 

Where a suit was filed with a pedigree whioh 
was found to be wrong, the suit oould not be 
permitted to be withdrawn with liberty to bring 
a fresh suit on tbe allegation of the pedigree 
being wrong, as there was no formal defect by 
reason of whioh the suit might fail. Gulab 
Del y. P&tan Din, 30 Ind. Cas. 351. 

STUART, A- J C. 

(558) 0. XXIII, r. 1— Withdrawal of suit— 
When allowed— Application made at late 
stage not to be granted — Revision. 

Where all the evidence in the case has been 
adduoed and the case almost closed, the Courts 
ought not to permit the plaintiff v to withdraw 
from the Buit with liberty to bring a fresh suit 
on tho same oause of action more especially 
when if is not shown what defeot there was in 
the plaint which necessitated such withdrawal. 

The High Court in revision Bet aside an order 
of the District Munsif permitting the plaintiff 
to withdraw from the suit and remitted the case 
to be hoard and decided by him in accordance 
with law leaving it open to him to deal with 
auy application that may be made for any 
amendment of tho plaint. Rajcndra Nath 
Ghakravarty v. Balkanta Nath Pramanlck, 
34 Ind. Cas. 934. 

TEUNON and SHEEPSHANKS, JJ. 

(559) O. XXIII. r. 1. See No. 257. supra . 

(560) 0. XXIII, r . 1, Sch . II. S. 3 (2)— 
Arbitration — Suit referred to arbitration — 
Award made found valid— Withdrawal of 
suit with liberty to file a fresh suit. 

After a suit has been referred to arbitration 
and a valid award has been made, the further 
jurisdiction of tho Court to permit the with- 
drawal of the suit with leave to file a fresh one 
would be an abuse of the power of the Court 
and contravene the provisions contained in 
S. 3 (2), Boh. II of the Code of Civil Procedure. 
Abdul Karim v. Muhammad Husain, 3- Ind. 
Gas. 347. 

KANHA1YA LAIj, A.J.C. 

(561) 0. XXIII, r. 1 (2) — Application to with- 
draw from suit with liberty to sue again— 
Court if may grant application but without 
liberty . 

Where the trial Court/ being of opinion that 
no efficient ground had been made out for 
allowing tho plaintiff to withdraw from the suit 
with liberty to institute a fresh suit in the same 
oause of action, passed order allowing him to 
withdraw without such leave : j 

Held :— That the sait was not disposed of by 
the order. 

Where a plaintiff does not desire to with- 
draw from the suit unless with liberty to bring 
a fresh suit, and the Court considers that such 
liberty ought not to be granted, |he proper 
oourse is Bimply to dismiss tbe application. 
Suradhanl Debya v. Chandra Nath Prqma- 
nlek, 20 O.W.N. 1011. . 

N. R. CHATTERJEE and MULL1CX, JJ. 
Reference 32 B. 346, F, 
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(662) 0. XXIII, r. 1 (3)— Withdrawal of suit 
without leave , effect of— Bengal Tenancy 
Act (VIII of 1885), 8s. 106, 109. 

In the absence of permission to bring a fresh 
sait, 0. XXIII, r. 1, sub-r. (3) of the Civ. Pro. 
Code, procludcs the plaintiff from instituting 
any fresh suit in respect of such subject-matter 
or such part of the claim from which he has 
withdrawn. 

Suits for declaration of title and for recovery 
of possession aro entirely foreign to the jurisdic- 
tion of tho '^Revenue officer under S- 106, 
Bengal Tenancy Act, his work being limited to 
entries in the record of rights. 

S. 109 of tho Bengal Tenancy Act is a bar 
only in respect of matters which are legally the 
subjoct-matter of the investigation made under 
Ch. X of (he Aot and of decisions there- 
under. Afiwlni Kumar Aloh v. t Saroda 
Oharan Basil, *24 O.L.J. 79. 

D. OHATTERJEE and NEWBOULD, .TJ. 

(663) O. XXIII, r. 1 (3). See MORTGAGE 
(Redemption), No. 6 (1916) M.W.N. 171. 

(564) 0. XXIIT, r. 3, scope of— Suit, adjust- 
ment of— Arbitration, reference to— Agree- 
ment, enforcement of . 

An agreement by the parties to a suit to 
refer a dispute to arbitration does not come 
within the scope of O. XXIII, r. 3 of the Code 
of Civil Procedure, inasmuch as such an agree- 
ment does not finally dispose of the suit, as 
there is still a great deal of judicial work to be 
done, evidenco has to be considered and 
weighed, and a judicial opinion arrived at (a). 

Where, however, the parties presented a peti- 
tion to Court, and agreed that the case should 
be finally disposed of in one way if a simple 
fact was found to exist, and in another way if 
it was found not to exist, the agreement came 
within the terms of O. XXIII, r. 3 of the 
Code, as no further judicial notion was neces- 
sary ; and the agreement being capable of 
enforcement, the losing party should not bo 
entitled to repudiate it after the fact, on 
which it depended, had been ascertained (6). 
Khobhar! Sah v. Jhaman Sah, 23 C.LJ. 482 
a 34 lnd. Gas. 220. 

SHARFUDDIN and COX, ,.J. 

References (a) 30 C. 218, It. {b) 14 A. 141, 
Expl. 

(565) 0.‘ XXIII, r. 3 —Order recording peti- 
tion of compromise — Jurisdiction of Court 
to decide whether suit has been settled out of 
Court when one party denies the settlement 

% -- Absence of authority of persons negotiating 
compromise . 

Thero can bo no doubt that when one party 
allegeB and the other denies that a suic has 
been settled by a lavvful agreement out of Court, 
the Court has power to decide whether there 
has been such a settlement and if this question 
is decided in the affirmative to grant a decree 
in accordance with the agreement. 

The Full Bench decision in 21 C. 908 = 1 
C.W.N. 697, has been now g’'ven effect in by tho 
alterations made from the languago of S. 375 


* Ci*. Pro, Code (1908)— (Continued). 

of the Civ. Pro. Code of 1882 in 0. XXIII, r. 8 
of the Codo of 1908 

In this case the High Court, on a considera- 
tion of the oircumstanoes, set aside the order of 
the lower Court recording a petition of compro- 
mise on tho ground that none of tho persons 
who took part in the negotiations were author- 
ised to effect a compromise that was binding 
on the parties to tho suit. Anadl Krishna 
Dutt v. Pvlya Shankar Majamdar, 36 lnd. 
Cas. 375 = 21 C W.N. 366. 

Chatterjee and NEWBOULD, jj. 

(566) 0. XXIII, r. 3, order passed under , not 
appealed — Effect . 

An order passed by tho Court apparently 
under 0. XXIT1, r. 3, has tho effect of a final 
and binding decree if no appeal is preferred 
against it. Kannayya v. Raraanna, 31 lnd. 
Cas. 21. 

Spencer and Phillips, jj. 

(567) O. XXIII, r. 3 — Petition presented to 
Revenue Court stating adjustment of suit !— 
Registration not 7iecessary— Registration Act 
(1908), S, 17. Sital Prasad v. Lai Bahadur, 
13A.L.J. 1122 = 38 A. 75 = 31 lnd. Cas. 902. 
See Final Part, 1916, Col. 477. 

(568) O. XXIII, r. 3 — Effect of, when read 
with S. 83, Probate and Administration Aot. 
See Probate, No. 3, 20 C.W.N. 986. 

(569) -0. XXIII, r. 3, O. XLIII, r. 1 (m) 
and S. 96 (3) — Consent decree under O. 
XXI11, r. 3, when may be passed — Compro- 
mise not recorded— Effect — Appeal, 

A decree can be passod under the torms of 
O. XXIII, r. 3, Civ. Pro. Code, only after 
there has been an order that tho compromise be 
rooorded. This is not a mere matter of form, 
but of substance. Tho aggrieved person has a 
right of appeal against such an order under 
O. XLIII, r. I (m) of tho Codo, 8. 96 (3), Civ. 
Pro. Code, does not bar an appeal from such a 
decree. Paban Sardar v. Bhupendra Nath 
Nag. 43 C. 85 = 33 lnd. Cas. 769. 

Jenkins, c.j.and N.R, Ciiatterjea, j. 

(570) O. XXIV, r. 3. Seo TRANSFER OF 
Property act, No. 117 , 31 M.L.J. 648. 

(571) O. XXV, r. (1) (3) and 0. XXXIII— 
Pauper suit by woman— Security not re- 
quired. 

The plaintiff applied for and got permission 
to sue as a pauper. Tbo defendant then applied 
for an order to her to give security for hisoosts 
under O. XXV, r. 1 (3). Tbo Distriot Court 
mado an order under that rulo. The plaintiff 
was unable to furnish security, and her suit 
was dismissed. Held, that it was not propor to 
direct a pauper plaintiff to give seourity for the 
defendant’s costs (a). 

The effect of the order for socurity under such 
ciroumstanccs would render nugatory an order 
permitting a person to sue as a pauper. 

O. XXV, rr. (1) (3), Civ. Pro. Code, does not 
apply in the case of a woman who has been per- 
mitted under Q, XXXIII to sue as a pauper, 
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Me Gun v. Tha Hoy In, 8 L.B.R. S87-36Ind. 
Gas. 990. 

FOX, C.J., and TWOMEY, J. 

Reference '—(a) 12C.W.N. 163, F. 

(679) O. XXVI, r. 6. Bee RULES OF THE 
HIGH COURT, No. 1, 34 Ind. Csb. 855. 

(673) 0. XXVI, r. 9 — Local investigation by 
Court . 

It is matter of some doubt us to whether 
under the provisions of the present Civ. Pro. 
Code, it is legal for the Court in person to hold 
any local investigation. There are two princi- 
ples applicable to a local onquiry. One of these 
is that the result of it should be made a matter 
of record in order that the party adversely 
affected by it my have an opportunity of meet- 
ing it, and the other is that the enquiry should 
be used only tor tho purpose of enabling the 
Judge to understand tho evidence and not for 
the purpose of fiading his decision thereon, 
Anant Lai Sahu v. Goktil 8ahu, 35 Ind. Cas. 
344. 

KENGSFORD, j. 

Reference : — 15 G-L.J. 138, R. 

(574) O. XXVI, r. 13. Beo No, 256, supra- 

(575) O. XXVIII, r. 11. See- No. 141, 
supra . 

(576) O. XXIX, r. 1. Bee No. 301, supra. 

(577) 0. XXIX, rr. 1, 2 — Corporate bodies— 
Suit against — Suit defective in form— Amend- 
ment — Notice . India General S.N.R. Co- v. 
Lai Mohan Saha, 22 C.L.J. 5241 = 13 C. 441 = 
31 Ind. Cas. 35, See Pinal Part, 1015, Col. 
479. 

(578) O. XXIX, r. 2. See No. 577, supra. 

(679) 0. XXXII, r. %— Minors — Application 
for appointment of guar lian ad luem— Failure 
to pass formal order of appointment — Effect — 
Not material irregularity — Partnership — 
Managing member of Hindu family , a partner 
— Representation of the family — Minor co- 
parceners — Extent of their liability— 8. 247, 
Contract Act. Naraln Das y. Rail! Brothers, 
61 P.K. 1915-136 P.W.K. 1915-31 Ind. Cas. 
45. See Final Part, 1915, Col. 480. 

(580) O. XXXII, r. 3. Beo Nos. 190, 298, 
supra . 

(581) 0. XXXII, r. 3, cl. (4 ) — hrreaular 
appointment of guardian ad litem — Ques- 
tion of prejudice— Redemption suit fully 
contested by manager of a joint Hindu 
family— Representation of minors— Irregu- 
larity of appointment of guardian ad litem, 

In a redemption suit all the defendants mort- 
gagees were members of a joint Hindu family. 
The manager of the family, who was a defend- 
ant, having dcolined to act as guardian cd 
litem for one of minor members, the Court at 
onoe appointed the Nazir as such gu-»r\ii <n with- 
out issuiug the notices required by O. XXXII, 
r, 8, cl. (4), Civ. Pro. Code. The Nazir did not 
put iu any defence. Tho manager fully contest- 
ed the suit whioh was decreed in appeal and tho 


Glv. Pro. Code (1908)— (Continued). 

mortgage was accordingly redeemed. Subse- 
quently the minor brought a suit for a declara- 
tion that the former proceedings were void as 
against him and for possession as mortgagee. 
Both the lower Courts found that the minor 
plaintiff was a member of a joint Hindu family 
living under the care and guardianship of the 
manager aforesaid. No fraud or collusion in 
the former proceedings was established. 

Held, that although thoro had been grave 
irregularity in the appointment of the guardian 
ad litem for the minor defendant in the former 
suit, yet, as the munager of tho family had fully 
contested the suit, the minor had iu no way 
been prejudiced, and that there had been an 
effective redemption of tho mortgage whioh was 
binding on the minor. 

The moment it is shown that there has been 
no frau<j and that the minor’s interests have not 
been prejudiced by the irregularity, the minor’s 
right to set aside the proceedings muBt be 
denied. 

If tho appointment of a guardian has been 
irregular, it docs not neoessarily follow that the 
minor must be deemed to have been prejudioad. 
That is an issue of fact and has to be established 
by evidence. Ram Barechha Kara v. Tarak 
Tewari, 14 A.L.J. 589 = 33 Ind. Cas. 805. 
PIOGOTT and WALSH, JJ. 

(582) O . XXXII, r. 3, cU 4 — Minor party — 
Court-guar dian, appointment of— Notice to 
natural guardian, if necessary— O. XXXII, 
r. 4, Civ. Pro. Code, construction of . 

When the appointment of a Court-guardian 
to a minor party in a suit is proposed, notioe 
must always go to the natural guardian of the 
minor or tho person with whom he lives. 

A Court can appoint an officer of Court as 
guardian only when there is no other person 
willing to act as guardian (a), 

0. XXXII, r. 4 and other rules as to the ap- 
pointment of guardian must be road with the 
provisions of r. 3 which provides for applications 
for appointment of a guardian. 

In a suit to set aside an order dismissing a 
claim p-nnion, tho burden will be on the plaint- 
iff to show that he was entitled to the property. 
Naohiappa Ghetty v. Chlnnlah Ambalain, 4 
L.W. 362 = 36 Ind. Cas. 794. 

Brinivasa aiyanqar, j. 

References:— ia) 37 A. 179, F.\ 30 C. 1021 
(P.C.), D . 

(6lft & 584) O. XXXII, r. 3 (4). See 
Evidence, No. 6, 32 Ind. Cue. 380. 

(585) O. XXXII, r. 7 — Compromise by next 
friend or guardian when binding on minor 
— Leave of Court— Arbitration in accord- 
ance loith compromise — Petition for leave 
withdrawn. 

No next friend or guardian to the suit shall, 
without the leave of the Court expressly recorded 
in the proceedings onter into any agreement or 
compromise on hehalf of a minor wittf reference 
to tho suit in which ho comes as next friend or 
guardian. , 

Tho action of the Court in proceeding to 
refer a case to arbitration in pursuance of a 
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compromise between a minor’s guardian and 
other parties, is not equivalent to approving of 
their oompromise on behalf of the minor. 

It is open to a guardian to withdraw a peti- 
tion for leave to enter into a compromise at 
any time before leave is granted. Hanuman 
Rai v. Jagdar Raf, 36 Ind. Cas. 676. 
CHAMIER, C.J., and KINGSFORD, J. 

(5S6) O. XXXII. r. 7. Bee No. 429, supra. 

(587) O, XXXII, r. 7, Sch . II, para I. et seq 
— Ft tor suit lor partition — Minor parties — 
Reference to arbitration— Decree in accord- 
ance with award — Appeal from decree— 
Compromise in appeal— Leave of Court not 
obtained either to arbitration or to conseyit 
decree— Effect— Minor's right of suit to 

avoid the dtcree Prior partition suit 

re-opened with reference to all parties. 

The preeent plaintiffs, who were minors, 
were parties to an earlier suit instituted by the 
present first defendant for partition. That suit 
was referred to arbitration and a decree was 
passed in accordance with the award. The 
present plaintiff’ father appealed from * the 
decree. Tho appeal was compromised and a 
decree was purported to bo passed therein by 
the consent ot tho parties. Neither the refer- 
ence to arbitration nor the oonseDt decreo was 
with leave of the Court under O. XXXII, r 7, 
Civ. Pro. Code. 

The present plaintiffs brought this suit for 
declaration that the consent decree did not bind 
them and for setting it aside and for othor 
reliefs. 

Held, that it was competent to the minors 
to institute the present suit and obtain a 
declaration that the decree on the award does 
not bind them. 

Held also, that the effect of avoiding the 
decree in this case was to re-open the suit for 
partition not only with respect to the minors 
but also with respect to all the parties to the 
suit. 

The agreement contemplated in Civ. Pro. 
Code, Bch. II, paragraph 1 et seg % is an " agree- 
ment with reference to the suit” under 
O. XXXII, r. 7, and it is not validly entered 
into on behalf of a minor whore the guardian 
of the minor purports to bind the minor with- 
out the leave of the Court expressly rocorded 
and thus exceeds the authority given to him by 
the Baid rule. Davuluru Yijaya Ramayya 
t. Davuluru Yenkataiubba Rao, 30 ftf.L.J. 
466 = 32 Ind. Cas. 681 = 39 M. 853. 

AYLING and TYAHJ1, JJ. 

References : — 28 A. 35 ; 36 A. 69 ; 29 C. 167 , 

23 B. 629 ; (1896) Bom. P. J, 609 ; 26 B. 298 ; 

24 M. 326; 20 B. 301 ; 21 M.L.J. 990 ; 26 B. 76 ; 
30 O. 218 ; 21 M.L.J. 263 ; 36 M. 295 ; 13 A. 
300 ; 23 W.R. 429 ; 17 B. 357 ; 31 M. 346 = 18 
M.L.J. 228 ; 14 C.W.N. 626 ; 29 B. 239 ; 10 
B. 338 ; 28 A. 685 ; 13 B.L.R. Appx. 11 ; 2 C. 
184 ; (1891) A.C. 31 ; (1838) 6 Dowl Pr. Cas. 
483 = 49 R.R. 728 ; (1838) 3 M. & W. 199 ; 3 Cl. 
& EJjn. 479, R. 

(688) O. XXXIItr. 7, Sch II, paras. 15, 16 
— Decree based on award— * Appeal whether lies 


{ Civ. Pro. Code (1908)— (Continued). 

— Revision when allowable— Sanction omitted 
under 0. XXXII, r. 7, Civ. Pro. Code— Objec- 
tions as to conduct of arbitrators— Whether 
grounds for revision — Agent appointed by 
guardian — Agent's acts whether binding on 
minors . Musiammat Gulab Khatan v. 
Chaudhrl, 99 P.R. 1915=32 Ind. Cas. 250. Bee 
Final Part, 1915, Col. 482. 

(689) 0, XXXII, r. 10 — Minor defendant — 
Appellant— Death of guardian ad litem 
during pendency of appeal— Appeal disposed 
of without fresh guaraian -Fiesh guardian 
appointed in execution proceedings— Minor's 
property sold without objection— Minor 
whether can sue for declaration that decree. ' 
and execution sale were invalid . 

In execution of a decree obtained by one G 
against two minors V & N and one K, the 
husband of N, on a pro-note executed by K, 
the lHt defendant in the suit and the guardian 
of the minors, certain properties were sold and 
purohaeed in Court-auction by the appellant. 
The decree was passed on 20-4-1906. On 
30-8-1906 defendants preferred a joint appeal. 
At the time of presenting tho appoal, the 
minors were represented by their maternal 
grandmother S as guardian ad litem. S died on 
24-9-1906, but this fact was not brought to 
the notice of the Court The appeal was 
dismissed on 9-7-1907. On 12-9-1907. tho 
decree-holder transferred his rights under 
the appellate decree to T. During tho oxeoution 
proceedings M, the mother of defendant K and 
the mother-in law of one of the minors, was 
appointed guardian ad litem ot the minors. 
The properties were sold in Court-auction 
without objection and delivered to the purchaser 
on 20-8-1908. The minors V and N sued for 
a declaration that the decree and the execution 
proceedings thereon were not binding on them, 
as they were not properly represented in the 
appeal, the guardian ad litem having died 
during the pendency of the appeal, and the 
appellate decree was obtained by fraud. 

It was contended that tho minors and K, the 
husband of one of them, raised a common 
defence to the suit, that they were represented 
by the same vakil at the hearing of the appeal, 
that their interests were duly proteoted, that 
there was no sufficient reason for disturbing a 
judioial sale whiob was properly conducted 
without r any objection, and that the Court and 
the deoree-boldcr were ignorant of the minor 
appellant’s guardian’s death when the appeal 
was argued and decided. 

Held that, no guardian for the minors having 
been appointed, they were to all intents and 
purposes not parties to the appeal at all. That 
being so, the Court has no jurisdiction to sell 
the properties of persons who were not properly 
represented on the record, and as against thorn 
the deoree and sale were a nullity. Ghundury 
Krishnayya v. Korlpalll Raju, 31 M.L.J. 39= 

35 Ind. Cas. 154. 

8ADAS1VA AlYAR and MOORE, JJ. 

References 32 C. 296 ; 24 0. 25 ; 30 0. 1021; 

18 O.L.J. 18 ; 28 A. 137 ; 31 A. 672 = 19 M.L.J, 
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081 ; 37 A. 179 ; 19 M. 137 ; 38 M. 1076-98 M. 
L.J. 695 ; 99 M. 187 ; 19 M.L.T- 945 ; 19 B. 
IB ; 84 B~ 874,- B. 

(590) O. XXXIII. Bee No. 571, supra. 

(591) 0. XXXIII, rr. 6, 7, 15— Application 
to sub in forma pauperis, effect of rejection 
under r. 5— Distinction if any between 
orders under r . 5 and r. 7. 

O a the rejection of an application for leave to 
sue as pauper, the only course open to the 
applicant is to institute a suit in the ordinary 
way. There is no distinction between rejection 
under r. 5 and an order of refusal under t. 7. 
Atal Chandra Sen v. Raja Peary Mohan 
Mookerjee, 80 G.W.N. 669-33 Ind.Cas.81SJ, 
HOLMWOOD and MULLICK, JJ. 

(892) 0. XXXIII, r. 5 (d)— Application for 
leave to sue as pauper —Contract Act (IX of 
1873), 8. 30. agreements by way of wager— 
Suit to recover anything alleged to be won a 
wager— Lottery— Lotteries Act (V of 1844). 

An application for leave to sue aB pauper 
ought to be dismissed without enquiry into the 
poverty of the applicant unless it discloses a 
cause of action. 

Lottery is a game of chance in which the loss 
or gain of tho prize is wholly dependent on the 
drawing of lots (a). 

A lottery is really a bet between each sub- 
scriber and the promoter, the subscriber betting 
the price of his ticket that he will win, the 
promoter betting the total subscription that he 
will not. 

There is no difference between “ gaming and 
wagering'* aB used in the English Gaming Act 
and in tho Indian Gaming Act XXI of 1848 and 
the expression “ by way of wager ” in the Indian 
Contraot Act, and participating in a lottery is 
gaming or gambling (b). 

If the money won in a lottery is paid to a 
third person as agent for the winner, the taint 
of the money would be purged by its passing 
'into the hands of a person who was bound to 
aocount and the winner could bring a suit for 
recovery of the money as from an agent. 

8eous if the person has taken away the money 
alleging himself to be the winner. (c) Mg. San 
Ta v. The Indian Telegraph Association Club. 
9 Bur. L.T. 928. 

Young, j. 

References:— [a) 1 M.H.O. 448. F.[b ) 99 0. 
461 (P.C.), F. (c) 15 Q.B.D. 363 and 1 Ex. Div. 
13, F. 

(593) 0. XXXIII, r. 7. Bee No. 591, supra. 

(694) O. XXX.III, rr. 10. 11— 8uit in forma 
pauperis— Decree for less amount than 
claimed — Defendant liable to pay Court-fees 
proportionately. * 

Where, in a suit brought in forma pauperis % 
the plaintiff succeeded only in part and failed as 
to the rest of the olaim, the lower Court ordered 
the defendant to pay the entire oosts inourfed 
by the plaintiff including the amount of Oourt- 
fees which would have been payable on the 
plaint. Held, that the oosts of the Court- fees 
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stamp which would have been payable on tho 
plaint should be apportioned under the provi- 
sions of rr. 10 and 11 of 0. XXXIII, Oode of 
Oivil Procedure, in the absence of any provision 
dealing with a oase in which the plaintiff 
partially suooeeded and partially failed. Gang* 
Dahal Ral v. Gaura, 14 A.L.J. 657-38 A. 469 
— 35 Ind. Gas. 46. 

PlGGOTT and LINDSAY, JJ. 

Reference 14 M. 169, F. 

(695) 0. XXXIII, r. 11. Bee No. 694, supra . 

(696) O. XXXIII, r. 16. Bee No. 691, supra. 

(597) O. XXXI V — Limitation Act, 1908, 

8ch. I, Art. 181 —Application lor decree absolute 
—Right to apply when accrues — Limitation . 
Madho Ram y. Mehal Singh, 13 A.L.J. 986 — 
38 A. 21-30 Ind. Gas. 494. Bee Final Part, 
1915, Col. 483. 

(69&I 0. XXXIV. Sco No. 10. supra. 

(699) O. XXXIV, r. 1. Bee MORTGAGE 
(General), No. li, 8 Bur. L.T. 261. 

(600) 0. XXXIV, r. 1. Bee MORTGAGE 
(GENERAL), No. 44, 33 Ind. Cas. 760. 

(601) 0. XXXIV, r. 1. Bee Nos. 1-6, 212 
and 308, supra . 

(002) O. XXXIV, r. 2 — Interest. Bee 
Amendment of Decree, No. 9, 31 ind. Gas. 
320. 

(603) 0. XXXIV, r. 3 —Court Fees Act— Ad 
valorem fee— Appeal against final decree — 
Civ. Pro. Code, 0. XXXIV, r. 3, stamp neces- 
sary for appeals from decrees under . Ram 
Dhanl r. Chandhrl Maqbol Ahmad Khan, 18 
O.G. 114 — 30 Ind. Cas. 492. See Final Part, 
1915, Col. 484. 

(604) 0. XXXIV, rr, 3 and 5 — Application to 
make final a conditional decree for sale of mort- 
gaged properties Bee LIMITATION ACT (1908), 
No. 280, 1 Pat. L. J. 364. 

(605) O. XXXIV, r. 4 — Decree passed in 
terms that the rights of prior mortgagees might 
not be prejudiced— Decree whether capable of 
execution. Bee EXECUTION OF DECREE, 
No. 2, 14 A.L.J. S24. 

(606) 0, XXXIV, r. 4. Bee No. 120-a, supra. 

(607) O. XXXIV, rr. 4, 6 — Meaning of 
' mortgaged property.' Bee MORTGAGE (GENE- 
RAL), No. 14, 14 A.L J. 502. 

(608) 0. XXXIV. rr. 4 (1), 5, 6— Appendix D, 
Forms 4 and 1 Mortgage— 8uit for sale— Pur- 
chaser of equity of redemption also impleaded — 
Personalliability of purchaser for plaintiff's costs . 
Yenugopalaeh&viar v. Padmanabha Row,' 29 
M.L.J. 120-30 Ind. Gas. 188. See Final Part, 
1915, Ool. 485. 

(609) 0. XXXIV, r. 6. Bee Nos. 1-6, 120-a, 
604, 607 and 608, supra . 

(610) 0. XXXIV, r 6 (2) — Deoree for sale 
upon mortgage — Default in payment* of instal- 
ments— Sale of mortgaged property — Final 
deoree need not be made. Bee BOM. ACT XVII 
OF 1879 (DEKKHAN AGRICULTURISTS' RE- 
LIEF), No. 8, 18 Bom. L.R. 475. 
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(611) 0. XXX1Y, r. 6-Dscree- Ad valorem 
Court fee . • 

A suit was brought od the basis of a mortgage 
against two mortgagors, and a decree was 
passed. One of the mortgagors paid up the 
whole decree. He then brought a suit for 
contribution. A decree was passed against the 
person and property of his oo- mortgagor. The 
property being insufficient to satisfy the whole 
decree, he applied for a decree under 0. XXXIV, 
r. 6, Oiv. Pro. Code. 

Held, that, the memoranda of appeal both in 
the Court below and in the High Court Bhould 
be stamped as in an appeal against a deoree 
and the amount should be calculated ad 
valorem on the amount decreed. Tajammul 
Husain Khan v. Muhammad Husain Khan, 
14 A.L.J. 328 = 35 Ind. Cas. 158, 

TUDDALL, J. 

(012) 0. XXXIV, r. 6— Equitable mortgage , 
effect of— Mortgage, recovery of balance due 
on— Transfer of Property Act (1882), S 69. 

In plaoes where the law permits equitable 
mortgages to be made, when there is a deposit 
of title-deeds the Court treats that as an agree- 
ment to execute a legal mortgage, and therefore 
as carrying with it all the remedies inoidqpt to 
such a mortgage (a). 

A mortgagor is personally responsible for all 
the money borrowed on his mortgage. 

Per Fox, C. J.— In view of r. 6 of 0. XXXIV 
permitting a Court to pass a final personal deoree 
only wbon the balanoe due after sale of the 
mortgage property is legally recoverable from 
the defendant otherwise than out of the pro- 
perty sold, it would appear right to issue notice 
to the judgment-debtor to show cause before 
making a deoree under the rule, except possible 
in oases in which the judgment and preliminary 
deoree have expressly made him liable per- 
sonally. Badter Rahlman Chowdhry v. Mi, 
R. R. M. R. M. Chetty Firm, 8 L.B.R. 450 = 
9 Bur. L.T. 245 = 35 Ind. Cas. 288. 

FOX 0 J« 

References (a) (1877) L.R 4 Cb. D. 605 ; 
13 0.322; lC.W.N. 225, F, 

(613) O. XXXIV, r. 6 -Court Fees Act- 
Ad valorem fee— Civ, Pro. Code , 0. XXXIV, 
r. 6, appeals against decrees under. Vail Ali 
(flalyed) y. Jang Bahadur Singh, 18 O.C. 121 
—30 Ind. Cas. 497. See Final Part, 1915, Col. 
486. 

(614) O. XXXIV, r. 6. Bee MORTGAGE 
(General), No. 45, 34 Ind. Cas. 48. 

(615) 0. XXXIV, r. 6. Bee No. 608, supra. 

(616) O. XXXIV. r. 8. See No. 276, supra. 

(617) 0. XXXIV, r. 10 — In suit on mortgage 
wherein accounts if adjusted once for all in 
preliminary decree— Subsequent payment by 
mortgagee, if can be added . 

Aoooup^ in a preliminary deoree in a mort- 
gage suit is not adjusted onoe for all. For 
instance* 0. XXXIV, r. 10, Civ. Pro. Code, 
mentions the final adjustment of the amount, 
Bo the amount may from time to time vary. 
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When after suoh a preliminary deoree the 
mortgagee spends money for preservation of the 
property or pays rent due in respect of the 
mortgaged property to the landlord, the amount 
so paid should be added to the amount 
speoified in the preliminary deoree in spite of 
the absence of a covenant in the mortgage bond 
enabling the mortgagee to add suoh amount. 
After suoh preliminary deoroe a mortgagee is 
not bound to leave the property in jeopardy 
until the Court deoides the matter in one way 
oil the other. Allahabad Bank, Ltd. v. Motl 
Lai Barman, 35 Ind. Cas. 95. 

FLKTOHER and TEUNON, JJ. 

(618) 0. XXXIV, r. 14 —Meaning of the term 
‘ mortgagee ’ — Application of rule. 

The term 1 mortgagee’ in r. 14 of O XXXIV 
of the Code was intended to mean the holder of 
a subsisting and efleotive mortgage whioh oould 
still be sot up by the mortgagee against a pur- 
chaser or would-be purchaser of the mortgaged 
property. A mortgage whioh haB become in- 
operative or time-barred should not bfc deemed 
to be a mortgage whioh should bar the Bale of 
the property. A simple mortgage was made of 
certain property on January 18, 1901, payable 
after twq years. A suit was brought upon foot 
thereof against the heirs of the mortgagor, the 
suit being framed as one for a deoree for money 
under S. 68 of the Transfer of Property Aot, 
owing to the loss of a portion of the mortgage 
security, or, in the alternative, for the usual 
dooree for sale upon a mortgage. The Court 
granted the former prayer making the amount 
realisable out of the assets of the mortgagor. 
The mortgagee then applied for the sale of the 
property mortgaged : Held that a suit upon 
the mortgage having beoome time- barred, there 
was no legal bar to the sale of the mortgaged 
property under O. XXXIV, r. 14, Civ. Pro. 
Code. Ghedl Lai v. Sa&dat-on nlssa Bib!, 
14 A.L.J, 902 = 39 A. 36 = 36 Ind. Cas. 907- 
Walsh and Bundar Lal, jj. 

(619) 0. XXXIV, r. 14— Effect of, on B. 99, 
Transfer of Property Aot — Mortgagee purchas- 
ing equity of redemption under money deoree 
—Validity of purchase. Bee MORTGAGE 
(Redemption), No. 7, 18 P.R. 1916. 

(620) 0. XXXIV, r. 14. Bee No. 99, supra. 

(621) 0. XXXVII, r. 2. Bee No. 869, supra , 

(622) '0. XXXVIII, r. 5— Application for 
attachment before judgment— Summons to 
defendant to furnish security— Money paid 
into Court — Subsequent insolvency of 
defendant— Priority— Charge, 

In this oase an application was made by the 
plaintiff for attachment before judgment of 
certain properties belonging to the defendant. 
Bummons was issued to the defendant to furnish 
seourity for a certain amount or to show oanse 
against it, and it was further ordered that 
oertain goods belonging to the defendant should 
be attached until further notice. The defend- 
ant paid into Court the amount speoified in the 
summons but subsequently became an insolvent. 
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Held that the plaintiff had no oharge on the 
money paid into Court as against the Offioial 
Assignee of the insolvent (a). 

There is nothing in the language of r. 6 of 
O. XXXVIII of Civ. Pro. Code, to give the 
plaintiff a oharge on> the money furnished as 
security for this purpose, and, as in default of 
theseourity being given, the property is ordered 
to be attached, and it is well settled that suoh 
attachment before or after judgment doeB not 
confer title on the attaching creditor, it would 
be moBt anomalous that the plaintiff .‘should 
aoquire a charge on money which is merely paid 
as security for the production of the said pro- 
perty and to render attachment unnecessary. 

When he furnished seourity by paying money 
into Court in obedience to an order issued under 
O. XXXVIII, r. 6 of the Code of Civil Proce- 
dure suoh payment will not oreate a charge in 
favour of the plaintiff. Erflkulappa Ghetty y, 
The Official Assignee of Madras, 39 M. 903 = 
32 Ind, Cas. 190. 

Wallis, o.j. and Seshagiri ayyar, j. 

References .* — (a) 36 B. 166 ; (1903) 2 K.B. 
41, R . 

(623) O. XXXVIII, rr. 6, 6, 0. XLIII. r. 1 
{q)— Appeal — Attachment before judgment , 
application for — Notice issued— Defendant 
showed cause— Application, dismissal of . 

Tho order contemplated by cl. (1) of r. 6 of 

0. XXXVIII of the Code is an order of attach- 
ment; the attachment which the Court is 
direoted by cl. (2) of the said rule, to withdraw, 
is a conditional attachment made in terms of 

01. (3) of r. 5. * 

Where the Court direoted, on an application 
made by the plaintiffs for attachment before 
judgment, the issue of jiotice upon the defend- 
ants to show cause why an attachment should 
not issue before judgment, and at the same 
time direoted the defendants not to part with 
the properties in any w^py : 

Held, that the order was not in accordance 
with O. XXXVIII, r. 6 of the Code. 

Where the Court upon the defendants appeal- 
ing in the Baid notices and showing oause, hear- 
ing both parties and considering tho affidavits 
filed by them, expressed an opinion that 
sufficient cause had not been made out for 
attachment and dismissed the application of 
the plaintiffs : 

Held, that no appeal lay against the order of 
dismissal under O. XLIII, r, 1, ol. (<f) of the 
Code. Mahendra Naraln Baha v. Gurudas 
Balragl, 23 O.L J. 392 = 33 Ind. Cas. 689. 
MOOKEBJEE and N.R. CHATTERIS, JJ. 

(624) O. XXXVIII, r. 6, Bee No. 623, supra, 

(626) O. XXXVIII, r. 7. See No. 449, supra* 

(626) 0. XXXVIII, r. 10. Bee No. 144, 
supra . 

(626-a) 0. XXXVIII, r. 10- Mortgaged pro- 
perty sold— Puisne mortgagee subsequently 
attaching sale proceeds— Simple creditor 
getting attachment before judgment — 
Absence of execution application prior to 
realisation— Rateable distribution . 
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A puisne mortgagee does not lose his rightr 
as mortgagee simply beoalse he attaohed the 
surplus sale proceeds. He in hiB oapaoity as 
puisne mortgagee has a oharge over the surplus 
sale proceeds in Court after the property was 
sold at the instance of a prior mortgagee. 

An attachment before judgment oannot by 
itself give a simple creditor priority over a 
mortgagee. It is also diffioult to see how the 
attaching oreditor is' entitled to rateable dis- 
tribution when there is no application for 
execution of the decree and the money was 
realized before he attaohed the , property (a). 
Prabbhala Narasimha Soraayajulu Garo v. 
Mathary Somappa, 32 Ind. Cas. 944. 
KUMARASAMY SASTRI, J. 

References:— 34 M. 26 = 7 Ind. Cas. 866 = 3 
M.LT. 226 = (1910) M.W.N. 688 = 19 M. 72- 
6 M.L.J. 161, F. 

(627) 0. XXXIX, r. I— Application for 
temporary injunction restraining plaintiffs 
from preventing defendants entering and 
worshipping certain temples— Not main- 
tainable . 

An application for a temporary injunotion 
by the defendants that the plaintiffs should, 
pending the disposal of the suit, be restrained 
by injunction from interfering with the defend- 
ant’s right to worship in and to free aooess to, 
the temple does not fall either within ol. (a) 
or ol. (6) of 0. XXXIX, r. 1, Civ. Pro. Code, 
1908. Karorl Chant* y. Maharaj Bahadur 
Singh, 1 Pat. L.J, 660. 

CHAMIER, C.J. and SHARFUDDIN, J. 

(628 & 629) O. XXXIX, r. I — Injunotion to 
restrain alienation and registration of a docu- 
ment — Validity. See MAHOMEDAN LAW 
(WAKF), No. 2, 14 A. L.J. 664. , 

(630) 0. XXXIX, r. 2 — Temporary injunction 
—Breach — Refusal to commit— Appeal — 
Subsequent dismissal of suit , if affects 
Court's jurisdiction to pass orders on com- 
mittal application previously presented — 
Attachment order , if should precede com- 
mittal order . 

An appeal lies to the District Court from an 
order of the Diatriot Munsif refusing to take 
aotion under 0. XXXIX, r. 2 (3), Civ. Pro. 
Code, for au alleged breaoh of a temporary 
injunotion granted under, O. XXXIX, r. 2 (2). 

The subsequent dismissal of a suit does not 
affect ^the power of a Court to deal with an 
application for committal for breaoh of a 
temporary injunotion presented while the suit 
was pending. t 

An order for attachment of properties is not 
a oondition precedent to the validity of an order 
of oomraittal for breaoh of a temporary injunc- 
tion. Sapp!, y. Bayld Konhl Koya, 3 L.W. 
480-19 M.L.T. 314 = 30 M.L.J. 623=(1916) 
M.W.N S 328 = 39 M 907 (F.B.) = 34 Ind. Cas. 
688 . 

Wallis, cj., abdur Rahim and Srini- 
vasa AIYANGAR, JJ. 

(631) Oi XL, r. 1 — Powers of Receiver- 
General powers of management of an estate 
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whether include power to appoint Karnam 
—Effect of S. 15, Madras Act II of 1894— 
Receiver or Court whether 1 proprietor, 1 

The term 'proprietor' in S. 4 of Madras Aot 
II of 1894 inoludes any person who is in lawful 
management of the oatate otherwise than as 
agent or servant of the proprietor or as mort- 
gagee or lessee. 

The powers of a Receiver appointed by a 
Civil Court under O. XL, r. 1 of the Code (as 
in the present case) are entirely conditioned by 
the terms of his appointment, subjeot to any 
subsequent modification by the Court under 
which ho holds the appointment. Cl. (d) of 
the rule gives the Court complete discretion as 
to the powers to be conferred on the Receiver ; 
and the Court may limit his powers in any way 
it thinks fit But where the powers conferred 
amount to general powers of management, the 
effect of S. 4 of Madras Aot II of 1894 would 
appear to be to attach to the Receiver the 
Bpecial powers conferred on a proprietor by the 
Aot, and subject to any restrictions arising out 
of the terms of bis appointment, there oan be 
no question that he Bhould be regarded as a 
proprietor within the meaning of the Aot. 

Whatever may be the control exercised by 
the Court on the Receiver, the Court oanntjt be 
deemed to be the “ person in lawful manage- 
ment," for it only exercises control over the 
OBtate by the appointment of a Receiver and, 
until suoh appointment, is unable to exercise 
any powers of management (0. XL, Civ, Pro. 
Code). Secretary of State v. Koraaraglrl 
Janardhana Rao, 30 M.L.J. 456*32 Ind. 
Cas. 207. 

AYLING and PHILLIPS, JJ. 

a O. XL, r. 1 — Receivers— Their powers 
i specified. Hoe Hln v. S. Balthazar, 
8 Bur. L.T. 164 = 30 Ind. Cas. 6T8. See Final 
Part, 1915, Col. 490. 

(633) O. XL, r. 1. See BEN. ACT VIII OF 
1885 (TENANCY), No. 46, 34 Ind. Gas. 83. 

(634) 0. XL, r. 1— “ Just and convenient,” 
meaning of — Appointment of Reoeiver — Princi- 
ple — Discretion how to be exercised. Bee 
Receiver, No. 4, 23 O.L.J. 667. 

(635) 0. XL, r. 1. See Not. 124 and 137, 
supra. 

(636) 0. XL, r. (l>and 8. 141— Receiver, if 
may be appointed in proceedings to appoint 
common manager — Bengal Tenancy Act 
(VIII of 1885), 5. 93— Ex parte order, 
appointing receiver if necessarily bad — 
« Remedy of aggrieved party . 

0. XL, r, 1 of the Civ. Pro. Code does not 
provide that tbo appointment of a reoeiver 
should be oonfined to a suit. 

A proceeding for the appointment of a oom- 
mon manager is a proceeding in thens^ure of a 
suit within the meaning of S. 141 of the Civ. 
Pro. Coqo, and a receiver can be appointed 
during the pendency of suoh a proceeding, if it 
should appear to the Court just and convenient 
to appoint a reoeiver. 
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In oases of emergenoy, when the issue of 
notice to other parties may so delay the proceed- 
ings as to defeat the objeot of the order, the 
Court has to pass suoh order ex parte, leaving 
the party aggrieved to objeot to it either in the 
Court making the order or by way of an appeal 
to a higher Court. Asadali Ghowdhury y. 
Syed Mohammad Hossaln Ghowdhury, 20 C. 
W.N. 1009-43 0. 986-36 Ind. Cas. 177. 

D. OHATTEBJEE and BEAOHCROFT, JJ. 

(637) 0. XL, r. 1, 0. XLIII, r. 1 (s)-Rwei- 
ver t appointment of— Order refusing to appoint 
— Appeal from the order . Guresetjl Dlnsbaw 
Bolton y. Gangaram Llmbajl Galkwad, 17 
Bom. L.R. 680 — SO Ind. Cas. 545. See Final 
Part, 1915, Col. 490. 

(638) O. XL, r. 4, and 8, \4b— Misappro- 
priation by deceased Receiver— Liability of pro- 
perty in the hands of his legal representatives— 
Remedy whether in execution or by suit— ’Pro- 
perty’ whether includes income— Applicability 
of 8. 145. Mullapali Taravathll Manager 
Ittunn! Raman Nalr v. Gopala Menon, 18 M. 
L.T. 127*39 M. 684-30 Ind. Cas. 383. See 
Final Part, 1915, Col. 491. 

(639) O. XLI, r. 1. See No. 291, supra. 

(640) 0. XLI, r. 3— Judgment without find- 
ings— Report of Tahsildar or Naib-Tahsil - 
dar, 

A judgment in the following words : — "Coun- 
sel for the respondents admits that the evidence 
of the Naib Tahsildar in this Court is the best 
evidence available on either side. It follows 
that the appeal must be deoreed. The appeal 
is, therefore, decreed Mlth oosts”— does not com- 
ply with the requirements of the law sinoe it 
does not set forth the matters in dispute bet- 
ween the parties and since it doeB not reoord 
any findings. 

The report of a Tahsildar or a Naib Tahsil- 
dar is only the result of the investigation made 
by him and is only an expression of opinion in 
the matter. 

That report alone cannot be the sole basis of 
a decision in regard to a question of title. 
Kuber Salthwar Ram Tahal Upadhla v. 
Gupatl Salthwar, 35 Ind. Cas. 237. 

Banerji, j. 

(641) 0. XLI, r. 4— Dismissal of appeal 
against both sets of defendants, discretion 
regarding . 

Whero tho defendants first party and the 
defendants eeoond party, in a suit for posses- 
sion, had appealed from the whole deoree, on 
the ground that the said decree proceeded upon 
a ground whioh was common as against all the 
defendants and after tho dismissal of the appeal 
of the defendant’s second party, the appeal of 
the defendant’s first party was taken up and the 
Judge dismissed the Buit as against all the* 
defendants, held that the Judge had the discre- 
tion under O. XLI, r. 4, Civ. Fro. Code, 1908, to 
dismiss the suit as against both sets of defend- 
ants. lihar Dutt v. Muial Dube, 81 Ind. 
Cas. 886, 

PlGGOTT, J. 
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(642) 0. XLI, rr. 4 and 88— Scope— Powers 
of Court— Appeal by one of two defendants 
—Grounds common to all the defendants- 
Effect against the other defendants . 

0. XLI, r. 88, read with 0. XLI, r. 4, 
would seem to give the Court power to interfere 
with a decree, if that deoree waa based upon 
grounds common to all the defendants, although 
only one of suoh defendants had appealed 
against that decree. It is a question in eaoh 
oase to be judged upon the oiroumstanoes whe- 
ther the deoree appealed against has proceeded 
on a ground oommon to all. 

There is no justification for the proposition 
that a defendant who suffers a deoree to be 
passed ex parte against him oannot benefit by 
the appeal of his contesting co-defendant. 

The object of rr. 4 and 83 0. XLI is to 

prevent contradictory decisions in the matter of 
the same suit. Ram Tahal Blngh v. Bakes- 
war Reyain, 1 Pat. LJ. 143-36 Ind. Gas. 
047. 

Mulliok, j. 

Reference : — 13 W.R. 114, F. 

(642-o) O. XLI, rr. 4 and 83— Inoompetenoy 
of non- appealing oo-defendant, to support appeal 
— Parties to be confined to their own objections 
—One defendant oannot avail of the plea 
raised by another. Bee PRACTICE AND PRO- 
CEDURE, No. 1, 109 P.W.R. 1916. 

(643) O XLI, r. 5. See No, 498, supra. 

(644) O. XLI, r. 6(2)— Appeal infruotuous— 
Order— Execution— Filing of appeal— Btay of 
execution — Duty of Court of appeal. See 
Appeal (General), No. 6, 23 O.L.J. 310. 

(644-a) 0. XLI, r. 6— Death of decree-holder 
—Discharge of surety— Security— Contract 
Act , 1872, 8 . 130. 

A security under 0. XLI, r. 6, Civ. Pro. Code, 
1908, when he offered himself must be taken 
to have aooepted all natural risks. He 
oannot be allowed to set up the position tfyrt 
he did not anticipate the death of the decree- 
holder for whom he stood surety pending 
appeal. So the surety is not entitled to be 
discharged on the death of the deoree-holder. 
Such a suretyship is not a continuing guarantee 
within the meaning of S. 130 of the Oontraot 
Aot. No arrangement between the surety and 
the deoree-holder, long after the exeoqtion of 
the seourity bond oan have any effeot on the 
absolute undertaking given by the surety in 
the seourity bond. Komar! v. Nllkanth 
Narayan Blngh, 82 Ind. Oas. 807. 
BEAGHOROF.T and Mulliok, jj. 

(640) 0. XLI, r. 10- Bee No. 257-a, supra. 

(640- a) 0. XLI, r. 10, 0. XXV, r. 1 -Appeal 
Security for costs . 

There is no hard and fast rule that unless the 
plain tifl-appellent has no interest in the litiga- 
tion but is a mere puppet in the hands of others, 
there oannot be any order for seourity for oosts. 
Chandra Kanta Gangully v. Bavojlnl Debt, 
89 Ind. Oas. 786. 

HOLMWOOD and IMAM, JJ 
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References 14 0. 638, R, & Expl , ; 6 Bom. 
'L.R. 661, Appr, 

(646) 0. XLI, r. 11, See No. 291, supra . 

(647) 0. XLI, rr. 11, 81 —Duty of appellate 

. Court to consider grounds of appeal and 

write a full judgment— Nature of discretion 
given by 0. XLI, r. 11. 

The provisions of 0. XLI, r. 31, Civ. Pro. 
Code ( — old B. 674) are not applicable in their 
entirety to the dismissal of an appeal under 
0. XLI, r. 11 (—old B. 661), and every case 
must stand on its own merits. 

But the discretion given by O. XLI, r. 11, is 
not an arbitrary discretion but a judicial disore* 
tion. The Judge of the appellate Court should 
at least Bhow that be understood the oase and 
considered the grounds of appeal ; and in oases 
where questions of faot are involved, he should 
write a full judgment after going through the 
records. The appellate Judge would be commit- 
ting an error of procedure if he should omit to 
give reasons for his decision. Nga Ban Baw v. 
Nga Lu E, U.B.R. (1916), 4th Qr., p. 92-38 
Ind. Oas. 666. 

MCCOLL, J O. 

References :— 80 A. 319, F. ; 26 0. 97 ; 86 B. 
116; 37 B. 610 ; 13 O.W.N. 1631, Cons. 

(648) 0. XLI, r. 11, 0. XLVII, r. 4, Proviso 
— Ejectment , suit for— Sub-lease for more than 

9 years— Sale of holding in execution of decree 
for arrears of rent— Estoppel— Invalidity of 
lease— Sub-lease how annulled— Btngal Tenancy 
Act (VIII of 1686), 8s. 86 (1), (2), 161-Review 
—Order dismissing an appeal summarily— 
Notice, if to be given to respondent — ‘ Opposite 
party '—Appeal, hearing of, if to be restricted on 
points mentioned in grounds of appeal. Janakl 
Nath Horev. Prabhaslnl Dail, 22 C L.J. 99— 

10 O.W.N. 1077-43 0. 178 = 30 Ind. Cas. 898. 
See Final Part, 1916, Col. 496. 

(649) 0. XLI, r. 14 — Appeal — Omission to 
specify date of hearing in notice of appeal — 
Ex parte decree— Right of r e-hearing . 

Where the respondent to an appeal applied 
for Betting aside the ex parte deoree passed 
against him in the appeal, on the ground that 
the notice of appeal served on him did not 
speoify the date of hearing and he was absent 
in oonsequenoe on that date, he was entitled 
to have the deoree set aside and the appeal 
re-beard. Jadu .Kanta Barm a v. Hema 
Kanta Goswaml, 86 Ind. Cae. 624. 
Richardson and Bmither, jj. 

(649-a) 0. XLI, r. 17— Appeal set down for 
hearing , and ordered to be heard next day 
—Date\ not communicated— Dismissal lor 
default— Restoration— Appea l . 

The Legislature has provided no appeal from 
an order dismissing an appeal for default under 
0. XLI, r. 17. Civ, Pro. Code, bnt it has 
provided an appeal from an order refusing 
to readmit an appeal dismissed for default. 
Held under the oiroumstanoes of the oase that 
there was sufficient cause for the reetoration of 
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the appeal, Balj Nath v. Wall! Hasan. 32 

lud. Cas. 936. 

PlQQOT and WAL6H, JJ. 

(660) O. XLI, r. 17— Appearance— Party 
present in Court , asking for postponement— Dis- 
missal for default. Nanda Komar Baroa v. 
Nabin Chandra Barua, 22 G.LJ. 72 = 30 Ind. 
Cas. 878. See Final Part, 1916, Col. 495. 

(651) 0. XLI, r. 22— Memorandum of objec- 
tions— One month allowed by the rule— Mode 
of calculation— Despondent served with notice of 
appeal in February— Expiry of corresponding 
date in March- Presentation thereafter— Bar 
of limitation. Chennama Shettltbl y. Krl- 
ahnayya Betti, 29 M-L.J. 182 = 30 Ind. CaB. 
832. Boo Final Part, 1915, Col. 497. 

(652) 0. XLI, r. 22— Dismissal of appeal as 
time- barred — Memo, of oross-objeotionj if oan 
bo heard. See APPEAL (GENERAL), No. 1, 3 
L.W. 109. 

(653) *0 . XLI, rr. 22(3), 83 — ' Party affooted,’ 
meaning of— One respondent if oan urge cross- 
objection against another respondent. . Boo 
Contract, No. 2, 23 O.L.J. 26. 

(654) O. XLI, r. 23 —Remand— Adoption, 
suit to set aside— Fraud not proved — Endue 
influence found to have been exercised— 
Remand by apveal Court for framing new 
issues and fresh decision— Remand order 
not valid— Undue influence is a branch of 
fraud in equity— Specific Relief Act , S. 38. 

A suit to set aside an adoption was dismissed 
by the trial Court on the ground that no fraud 
was proved to have been practised on the adopt- 
ing widow. It was urged in appeal that the 
adoption should be set aside on the ground of 
undue influenoe. The lower appellate Court, 
being of opinion that the transaction was un- 
conscionable, granted leave to amend the plaint 
and remanded the suit to the trial Court in 
order that it 11 should, after taking a supple- 
mentary written statement, frame the issues 
raised by the new pleadings and decide the case 
on the merits.” The defendants having 
appealed : 

Held, (1) that the lower appellate Court had 
oommitted a material irregu.arity, inasmuch 
as it could re- appreciate the evidenoe and allow 
neoessary amendments o I the pleadings consist- 
ent with the ease made before that Court, but 
it could not require the trial Court to reconsider 
the whole case de novo and write another 
judgment ; 

(2) that there was nothing to provent the 
lower appellate Court from giving relief if it 
found a ease of undue influenoe established, 
since suoh a oase would not be inconsistent 
with the allegations in the pleadings, as undue 
influenoe was a branoh of fraud in equity, 
and invited the same relief under S. 38 of the 
Speoifio Relief Aot. Narayanbhat Bhlmbhat 
Joihl v, ftkkobai Manoharbhat Joihl, 18 Bom. 
L.R. 27*33 Ind. Cas. 576. 

BOOTT, C.J. and SHAH, J. 

(656) 0. XLI, 23 - Appellate Court — 
Potvere of remand— Court- fee when to be 


QIv. Pro. Code (1908)— (Continued). 

refunded— 8, 13, Court Fees Act— Ss. 662, 
664, Civ . Pro. Code (1882). 

The Code of Civil Prooedure, 1908. oontaine 
only a single Rule expressly allowing a Court 
of first appeal to remand a oase for a seoond 
deoision by the original Court, namely, O. XLI, 
r. 23, which is an amended version of B. 562 of 
the Code of 1882 ; and it is only when a remand 
is made under this Rule that B. 13, Court Fees 
Aot, permits and direots the refund of the 
Court-fee paid on the memorandum of appeal. 
8. 564 of the earlier Code, whioh expressly 
forbade a remand for a seoond decision, exoept 
under S. 662 thereof has not been reproduced 
in the present Code, booause it was found to 
be unduly restrictive, and experience had 
proved that exceptional oases sometimes ooour 
in whioh defeolB of trial are so radical aB to 
be inourable otherwise than by a re-trial de 
novo ; and the discretion of the appellate Court 
was left unbound to provide for suoh oases. 
But the polioy of the law, and therefore the 
intention and rulo of the law, remains that, 
exoept under O. XLI, r. 23, no oase shall 
be remanded for a seoond deoision by the 
trial Court which can finally be disposed of 
by the first appelate Court ; and, for this pur- 
pose, plenary powers have been given to tbo 
latter tribunal u.idor several Rules of 0. XLI, 
of the Civ. Pro. C.de, 1908. Jagannath v. 
Harutl, 12 N.L.R. 126 = 36 Ind. Cas. 241. 
STANYON, A.J.C. 

(666) 0. XLI, r. 23. See U.P. ACT II OF 
1901 (Agra TENANCY), No. 52, 85 Ind. Cas. 
105. 

(657) 0. XLI, r. 23. Bee Nos. 41, 198, 199, 
209-a, 210, 211, 292 and 535, supra , 

(658) 0. XLI, r . 23, 8. 109 {c)— Application 
for leave to appeal to His Majesty in Coun- 
cil - Final order— Suit remanded . 

The Ganges Sugar Works Company made an 
application, under Boh. II, r. 17 of the Code 
orOivil Prooedure, to file an alleged oontraot 
to submit to arbitration. The Court of first 
instauoe dismissed the application on the sola 
ground that the agreement not being under the 
seal of the company was invalid. No evidenoe 
was reoorded, There were several other objec- 
tions to the agreement, e.g ., fraud, vagueness, 
misrepresentation, eto. The High Court rever- 
sed the deoree of the Court below and remand- 
ed the ease for trial of the other issues under 
0. XLI, r. 23 of the Code. After the remand 
the Court below tried the oase and decided 
against the objeotor. An appeal from that 
deoree was pending in the High Court. The 
objeotor filed an application for leave to appeal 
to His Majesty in Counoil from the order of 
remand ; 

Held that, that having regard to all the oir- 
oumstanoes, the order of remand in the present 
oase oould not be oalled a 11 final order ” within 
the meaning of S* 109 of the Code, nor was 
there a question of law of general importance 
so as to lead the High Court to grant tip 
requisite oertifioate. Hurl Hein v. Ganges 
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Sugar Works, Ltd., Qavnpore, 14 A.L.J. 60- 
38 A. 160-32 Ind. Gas. 360. 

RIOHABDS, O.J., TUDBALL and RAFIQ, 
JJ. 

(669) O. XLI, rr. 23, 26. See HINDU Law 
(MARRIAGE), No. 1, 14 A.L.J. 764. 

(860) O. XLI, rr. 23, 26, 27— Costs— Remand 
— Conditional order . 

The High Court set aside the order of the 
lower appellate Court remanding a oase (wheroin 
the first Court reoorded findings on all points) 
under O. XLI, r. 23 for trial (on plaintiff 
depositing defendant’s costs in both Courts in 7 
days) and directed the lower appellate Court to 
take up the case at the stage where it had loft 
off and to act under O. XLI, r. 27 if it was of 
opinion that either of the parties had made out 
a oase for the reoeption of additional evidence. 
Ram Samp Sahu y. Ratan Sen Singh, 35 Ind. 
Oas. 239. 

Knox and Lindsay, jj. 

(660-fl) O. XLI, r. 23, O. VI, rr. 17, 18- 
Remand— Plaint amended in appeal. 

There are other provisions for remand under 
the Code of Civil Procedure besides those given 
under O. XLI, r. 23. The new rr. 17 and 18, 
O. VI, admittedly render a remand uocosuary 
when the plaint is amended in appeal and the 
defendant desires to traverse the facts stated in 
the amendment. Manmatha Nath Bose y. 
Krishna Pramada Dasl, 32 Ind. Cas. 906, 
HOIjMWOOD and IMAM, JJ. 

References .—6 C.W.N. 273, R . ; 12 C. L. J. 
368, Apprr, 41 O. 108, disapproved . 

(C6I) O. XLI, r. 24 — Adverse possession not 
pleaded, if may be allowed in the Court of 
appeal. See Trespass, No. 1, 20 C.W.N. 773. 

(662) O. XLI, r. 25. 8ee Nos. 210, 636, 669 
and 660, supra and No. 670, infra . 

(663) O. XLI, r. 27 — Provisions when to be 
applied . 

The plaintiff brought a suit for pre-emption 
based on the Muhammadan Law. Ho alleged 
that he bad made the demands but did not 
specify the day on whioh he had done so. He 
was examined and cross-examined in the Court 
of the MunBif who decreed his suit. Upon 
appeal the Distriot Judge made an order that 
the plaintiff should be &amiued 11 in order to 
enable him to prouounoo judgment. ” The 
Distriot Judge purported to take action under 
O XLI, r. 27 of the Civ. Pro. Code. 

Held , that as the plaintiff was a witness in 
the Court of Muasif, was examined and oross- 
examined there, and there was no gap in the 
evidence, the provisions of O. XLI, r. 27 of the 
Code did not apply as they were pever intended 
to be put into force under suoh circumstances. 
Muhammad Blddlq v. Mahmud- un-nlisa Bibl, 
14 A.L.J. 121-88 A. 191-33 Ind. Cas. 334. 
RIOHABDS, O.J. and TUDBALL, J. 

(664) O. XLI, r. 27 — Appellate Court - New 
evidence , admission of— No application 
made— No reasons recorded— Legality, 


Civ. Pro. Code (1908)— [Continued). 

Where the lower appellate Court admitted a 
dooument in evidence without recording any 
reasons as required by O. XLI, r. 27, Civ. 
Pro. Code, and in the absence of an application 
for the admission of this evidenoe, and where 
no reasons were shown for the failure to pro- 
duce the said dooument in the Court of first 
iustanoe. 

Held, that the admission of the dooument in 
evidenoe was illegal. KakIMutyalu y. Kanl- 
gola Blva Raghavayya, 3 L W. 163-32 Ind. 
Oas. 826. 

Ayling and Phillips, jj. 

(665) O. XLI, r. 21— Scope and effect of — 
Additional evidence in appeal — Admissi- 
bility of. 

0. XLI, r. 27 of the Oodo of Civil Procedure 
does not mean that iu order to enable the 
appellato Court to pronounoe judgment in 
favour of a particular party additional evidenoe 
should be admitted in appeal ; it meanH only 
that where it is impossible to pronounce judg- 
ment at ail on the evidence the Court may call 
for • a document. Kalika Dutt Mandar v. 
Tulsl Mandar, 1 Pat. L.J. 435. 

ROE and JWALA PRASAD, JJ. 

((?65-a) C. XLI, r. 27 — Appellate Court whe- 
ther can admit document itself when secon- 
dary evidence alone re the same was given 
at trial. 

An appellate Court can admit a dooument 
material to the plaintiff’s oase (not found at 
trial but secondary evidooce of whose contents 
were given) since it filled up a lacuma in the 
plaintiff’s case. Marchala Narayana Murthy 
y. Perumetoha Venkatapatlraju, 32 Ind. Cas. 
711. 

COUTTS-TROTTER and MOORE, JJ. 

References :-31 13. 331=6 O.L.J. 6-11C.W. 
N. 721-17 M.L J. 347-4 A.L J. 461-9 Bom. 
L.K. 671 = 34 I. A. 116-2 M.L.T. 436 iPO.), F. 

(666) 0. XLI, r. 27— Appeal — Additional 
evidence, produced after arguments heard — 
Admission of such evidence by the appellate 
Court, if proper-— Reasons not recorded for 
admission of the evidence , effect of. 

An appellate Court ought not to admit in 
evidenoe documents produced by a party after 
the appeal has been beard, arguments have been 
addressed, and judgment has been reserved, 
inasfhuch as the other party thereby gets no 
opportunity of rebutting the evidence contain- 
ed in the documents, and his pleader also has 
no opportunity of arguing the effeot of them. 

The judgment of the appellate Court is also 
to be set aside where no reason has been accord- 
ed for the admission of the additional evidenoe 
as required by O. XLI, r. 27 of the Code of 
Civil Procedure. Gajadbar Prasad v- Moa- 
•amat Lohla, 24 0. L. J. 467-36 Ind. Cas. 
698. 

SANDERSON, C.J. and MOOKERJEE, J. 

(666-a) 0. XLI, r,, 27- Dispute os* to 
nature of tenancy— Production of record of 
rights in appellate Court— Opportunity to 
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opposite party to rebut presumption from 
production of such document . 

Where in a Buifc for rent the question was 
whether the rent was payablo upon danabandi 
system or upon the batai system and a Record 
of Rights was produced in the appellate Court 
by the defendants, it was the obvious duty of 
the Court in the exercise of its Judioial discre- 
tion to allow the plaintiffs an opportunity to 
tender rebutting evidenoe, so as to enable them 
to tender evidence to rebut the presumption 
arising from the Record of Rights. Kandhdeo 
Naraln Singh v. Dewa Singh, 36 Ind. Cas. 
966. 

MULLICK and ATKINSON, JJ, 

(667) 0. XLI, r. 27— Evidence t admission of , 
in appeal— Discretion* 

It would be better, if Court of first appeal, in 
admitting evidenoe in appeal, would be content 
to lollow strictly the procedure laid down by 
O.XLI, r. 27, Civ. Pro. Code., 1908 and speci- 
ally by the Becond olause of the Baid rule. Gaurl 
Ral v. Bhagglna, 81 Ind. Cas. 873- 
PlGGOTT, J. 

(668) 0. XLI, r. 27. See Nob. 184 and 

660, supra. * 

(669) O. XLI, r. 27 (6)— Appellate Court- 
Power to admit additional evidence on appeal — 
Test — Meaning of '[any, other substantial cause.' 
JLmbaJa Animal y, Appadural Mudall, 38 M. 
414 — 30 Ind. Cas. 402. See Final Part, 
1916, Col. 600. 

(670) O. XLI, rr. 28. 26— Court of seoond 
appeal — Issues remanded to first appellate Court 
— Power of latter Court to direct original Court 
to take additional evidenoe. See Remand, 
No. 2, 9 S.L.R. 148. 

(671) 0. XLI, r. SI— Judgment, contentsof— 
Appellate Court , duty of. 

An appellate Court Bhould not dispose of 
appeals ooming before it in a judgment whioh 
does not show the points raised and the reapon 
for its decision. Ml Nyin Tha Me v. Mi Nyo 
Won Me, 9 Bur. L.T. 59 = 31 Ind. Cas. 896. 

U Kin, j. 

References 31 M. 469 = 18 M.L.J. 34 = 3 
M.L.T. 71 ; 10 0. 932 at p. 935, R. 

(672) 0. XLI, r. 31 —Judgment of appellate 
Court , contents of—8econd appeal, grounds 
of— Findings of fact — Consideration of 
evidence on record— Disposal of all grounds 
of appeal . 

Adjudgment of appellate Court should state, 
inter alia, ( a ) the points for determination, 
(6) the decision thereon and the reasons tor the 
deoision. The judgment should Bhow that the 
Court has considered the evidenoe on record. 
It should deal with all the points involved in 
the case and should dispose of all the grounds 
of appeal. • Ladha Ram y. Gurdai, 108 P.L.R. 
1916=182 P.W.R. 1916 = 36 Ind. Cas. 6. 
Scott* Smith, j. 

(678) 0. XU, r. 31— Appellate judgment— 
Reversal of judgment of original Court— 


01 v. Pro. Code (1908)— {Continued). 

Necessity to state reasons for reversal — 
Remand— Jotedar— Meaning . 

The expression ‘ jotedar * may mean either 
tenure-holder or raiyat. 

Where the appellate judgment is one of rever- 
sal the aggrieved party is entitled to a consi- 
deration of the points upon whioh the lower 
Court relied for the purpose of giving the success- 
ful paity a decree. 

Where au appellate Court had disposed of an 
appeal in the following worda 1 1 am unable 
to agree with the MunBif that thiB entry 
(Reoord-of’Rights) is proved to be wrong. The 
evidence iB not, in my opinion, sufficient to 
ooma to suoh a conclusion.’ 

Held , that the judgment was not in aooord- 
anoe with the terms of O. XLI, r. 31, Civ. Pro. 
Code. Gaoga Ram Ral v. Sheikh Mahla 
Bakih, 34 Ind. Cas. 186. 

MULLIOK, J. 

(674) O. XLI, r. 31 — Reversal of judgment of 
lower Court — Duty of appellate Court to 
give reasons for its judgment . 

An appellate Court is bound to disouse the 
evidenoe on the record and addnoe reasons for 
its opinion, especially when it reverses the deci- 
sion of the lower Court. Habib Ullah Shah 
y. Bakht Ball Singh, 30 Ind. Cas. 292. 

Lindsay, j.c. and Kanhaiya Lal, 
a.j.o. 

(675) O. XLI, r. 31. See No. 647, supra . 

(676) 0. XLI, r. 33 — Appellate Court's 
powers to add party exonerated - Memoran- 
dum of objection . 

Civ. Pro. Code, 1882, did not contain provi- 
sions similar to those found in O. XLI, r. 38, 
Civ. Pro. Code, 1908, introduced for the first 
time in the new Code (a). 

A person erroneously exonerated in the Court 
of first instance can be added as party by the 
appellate Court (6). 

If there is already a memorandum of objec- 
tion seeking to make such a person liable and 
the appeal is pending, a High Court will not 
interfere in revision with an interlooutory 
order of the lower appellate Court making him 
a party. 

As to the question whether under 0. XLI, 
r. 22 sub-rr. (3) and (4)*an appellate Court can 
make a party exonerated by the first Court, a 
party to the memorandum of objections though 
he was not made a party in the appeal memo- 
randum, no final opinion was given. Rebaler 
Babu Reddl v. Ooola Rami Reddl, 81 Ind. 
Cas. 978, 

Sadasiva Aiyab, j. 

References (a) 31 M. 442, D . (6) 16 O.L.J. 
61 ; 38 M. 706 ; (1913) M.W.N. 1024, FS 

(677) 0. XLI, r. 83 — Appellate Court's 
power to reverse decree against non-appeal- 
ing party . 

An appellate Court oannot reverse a decree 
against a non-appealing defendant if the 
memorandum of orose-objeotiona by the other 
defendants did not proceed on any ground 
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common to them and the non- appealing defend- 
ant. Mayandi Chettl v Thlrumalal 
Aiyaogar. 31 Ind. Cas. 986. 

8EBHAGIRI AIYAR and PHILLIPS, JJ. 

Reference :— 84 A. 83. F. 

(678) 0. XLI, r. 88 — Appeal — Absence of 
cross-appeal— Variation of decree of lower 
Court— Power of appellate Court . 

0. XLI, r.33 of the OodeapplieB only to oases 
in whioh for the ends of justioe and for the 
equitable execution of a decree the appellate 
Court considers it neoessary to make a material 
variation in the deoree. The appellate Court is 
not thereby enabled in a case in whioh there 
has boen no cross-appeal to wipe off the whole 
amount decreed on considerations of its own. 
Ram Chandra Ghowdhury y. Madho Prasad 
Ohatterji. 86 Ind. Cas. 637. 

SHARFUDDIN and ROB, JJ. 

(679) O. XLI, r. 33— Appellate Court , powers 
of— Prayer for alternative decree— No appeal by 
plaintiff. Ananga Mohun Chakraverty v. 
Bejoy Chandra Dutta, 33 C.L.J. 391-32 Ind. 
Cas. 491. See Final Part, 1915, Col. 603. 

(680) O. XLI, r. 33 —Leave to withdraw from 
suit — Appeal from a part of decree by defendant 
— No cross appeal or cross objection by the plain- 
tiff. Aklmannessa Bibl v. Bepln Beharl 
Hitter, 33 C L.J. 397-30 C.W.N. 644-33 Ind. 
Cas. 499 See Final Part, 1915, Col. 503. 

(681) O. XLI, r. 33— Scope of— Plaintiff, 
appeal by , from partial decree— No cross-appeal 
or cross- objection— Suit, if can be dismissed by 
the appellate Court. Abjal Majhl v. Into 
Beparl, 33 C.L.J. 394-30 C.W.N. 642-33 
Ind. Cas. 494. See Final Part, 1915, Col. 603. 

(683) O. XLI, r. 33. See CONTRACT, No. 13, 
30 C.W.N. 1054. 

(683) O. XLI, r. 33. Bee Nos. 394, 361, 363, 
643, 642-a, 663, supra. 

(684) Oo. XLI, XLI I. See PRAOTIOB AND 
PROCEDURE, No. 6, 34 Ind. Cas. 706. 

(686) O. XLIJ. See No. 684, supra. 

(686) O. XL1II, r. 1. See Nos. 198, 199, 
301, 308, 349, 360, 388, 553, 669, 633, 637, 
supra. 

(687) O. XLIII, r. 1, and Sch. II, para. 21— 
Beferenoo to arbitration without the interven- 
tion of Court — Application for filing award— 
Objection dismissed— Appeal whether lips. See 
Appeal (General), No. 6, 14 a.L J. 332. 

(688) O. XLIII, r. 1 (to) ; 0. XLVII, r. 7— 
Order granting review whether appealable. 

Under O. XLIII, r. 1 (w), Civ. Pro. Code, an 
appeal lies against an order granting a review, 
but that is subjeot to the provisions of 
O. XLVII, r. 7, Civ. Pro. Code. 

An order granting a review merely for suffi- 
cient ground is not appealable. Bundar Mall 
T. Upandra Nath Beal, 1 Pat. L.J. 193-35 
Ind. Cas. 16. 

MULLIOK, J. 

(689) O. XLIII, r. 1 (w)-0. XLVII, r, 7— 
Review— Appeal. 

The order of a Court granting a review is not 
80 
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appealable under O. XLIII, r. 1 (w) of the Code 
of Civil Procedure except on the grounds speci- 
fied in 0. XLVII, r. 7 of the Code. Mulambath 
Kunhammad y. Parakat Kathlrl Kuttl, 31 M. 
L.J. 837-5 L.W. 473. 

AYLING and SRINIYABA aiyangar, JJ. 

(690) 0. XL1V, r. 1 —Application for leave to 
appeal as a pauper — Unstamped memoran- 
dum of appeal — Presentation of both on the 
same day— Dismissal of former application 
— Time granted for paying Court-fees on 
appeal memorandum— Court- fees paid with- 
in time— Memorandum of appeal not barred 
— Power of Court to grant time— Civ. Pro. 
Code, 8 . 149, 0. VII. r. 11. 

The appellant filed a memorandum of appeal 
in time and also filed on the Bame date an 
application, in acoordanoe with 0 XL1V, r. 1, 
Civ. Prd. Code, for leave to appeal as a pauper. 
The latter application was dismissed on 
81-13-1914 during the Christmas holidays. On 
the re-opening day, i.e ., 4-1-1915, the appellant 
wanted time to pay the neoesary Court-fees on 
the. appeal memorandum and he was granted 
time till 25-1-1915 within whioh date he paid 
the neoessary Court- fee. It was contended that 
wheq the application for leave to appeal as a 
pauper was dismissed, the unstamped appeal 
memorandum also must be deemed to have 
been rejected. Held, that tho appeal was not 
out of time (a). 

The Court has power to dircot the appellant 
to pay stamp duty within a time to be fixed by 
Court ( Vide O. VII, r. 11 (e) and S. 149, Civ. 
Pro. Code (1908).) 

The rejection of an application for loave to 
appeal as a pauper does not ipso facto carry 
with it the rejection of the memorandum of 
appeal. Nellavadlvu Animal y. Subvamanlya 
Filial, 31 M.L.J. 369. 

Oldfield and Sadasiva Aiyar, jj. 

References :— ia) 3 A. 241 ; 15 M. 78 ; 33 B. 
41 ; 26 0. 925 ; 22 B. 856 ; (1916) M.W.N. 228, 
22 . 

(691) 0. XLV, r. 2. See No. 217, supra . 

(692) 0. XLV. r. 3. See Nos. 317. 223. 324, 
supra . 

(698) 0. XLV, r. 5— Investigation as to 
amount or value of subject-matter of suit— 
Power of Court of fir it instance to remit the 
investigation to some other officer ! 

0. XLV, r. 5, Civ. Pro. Code, does not 
empower the Court of first instance to remit to 
some other effioer the investigation as to the 
amount or value of the subjeot-xnatter of edit. 
The investigation must be carried out by that 
Ocurt. Hanaman Jha v Bahujl Jha, 43 C. 
225-34 Ind. Cas. 303. 

JENKINS, O.J. and HOLMWOOD, J. 

(694) 0. XLV. r . 6 — Leave to appeal to Privy 
Council— Value of subject matter of suit— 
Admission in pleadings— Necessity for 
investigation. • 

In an application by the defendants for leave 
to appeal to the Privy Counoil the applicants 
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valuod (he subject-matter in dispute on appeal 
at more than Be. 10,000 and the application 
was opposed on the ground that this value was 
excessive. It was found that the value of the 
subjeot-matter of the suit was placed by the 
plaintiffs in their plaint at loss than Rs. 10,000 
and no objection was raised by the defendants 
as to the said valuation. The question now 
was whether in view of the above faots, the 
defendants were eutitled' to say that the true 
value of the property in dispute on appeal was 
over Bs. 10,000. Held that the value of the 
property was a question of fact and that the 
question had been settled by the defendants 
and their own admissions. They could not 
now be heard to say that in spite of their ad- 
missions, the property was worth over Rs. 10,000 
and olaim that they had a right to have this 
matter investigated for the purpose of determin- 
ing the question of their right to appeal to 
the Privy Council. Jagannath Bakhsh v. 
Mendana. 30 Ind. Cas. 204. 

Lindsay, j.c,, and Kaniiaiya Lad, 
a J.C. 

References : — 15 M. 237; 7 M.I.A. 428 = 1 
Suth. P O.J. 451=1 8*r. P.C.J. 739 = 19 E.R. 
370; 3 M.I.A. 268 = 1 Sar. P.C.J. 874 = 19 E. 
B. 632 ; 1 I. A. 317= 18 W.B. 494, R. 

(695) O. XLVI, r. 8eo Nos. 227, 289, 
supra. 

(696) O. XLVI, r. 7 and S. lib— Reference 
by District Judge of case tried by Small 
Cause Court, S . 25 -Small Cause Courts 
Act (IX of 1887 )— Interference by High 
Court on question of fact. 

The plaintiff brought his suit in the Court of 
Small Causes for recovery of damages against 
the defendant who was said to have held some 
land under a contract to take half the^prooeeds 
as remuneration for his labour and expense. 
The Small Cause Court found that the defend- 
ant was a servant remunerated by the reoeipt 
of half the produce and decreed the suit. On a 
referenoe by the District Judge recommending 
the setting aside of tho decree of the Small 
Cause Court Judge on the ground that the 
defendant should have been held to be a tenant 
against whom the suit could not be entertained ; 

Held - That the Court of Small Causes was a 
Court subordinate to the Distriot Judge and 
O. XLVI, r. 7, oopterpplated a referenoe by the 
Distriot Jqdge of oases tried by such Court. 

That in oases of revision under S. 116; Civ. 
Pro. Code, or under S. 25 of the Small Cause 
Courts Act, the High Court does not generally 
interfere with findings of faot arrived at by the 
first Court if those proceedings are supported 
by evidence before the Court. 

No case having been made out for interfer- 
ence on a question of faot, the referenoe was 
disoharged. 8helkh Ratan Bepar! v. Hlra 
Lai Sarkar, 20 C.W.N. mo. 

D. CHATTERJEE and NEWBOULD, JJ. 

(697) O. XLVII, r. 1 —Review— Second appli- 
f cation for . 

There is nothing in the Code of Civil Proce- 
dure preventing a second application for review, 


jtClY. Pro. Code (1908)— (Continued). 

a previous application - therefor having been 
made and rejeoled. Palla v. Mathura Prasad, 
14 A.L.J. 204 = 32 Ind. Cas. 692-38 A. 280. 
TUDBALL and WALSH, JJ. 

(698) O. XLVII, r. 1— Review^ application 
for — Grounds. 

An applioation for review cannot be granted 
when it is made not on the ground of the 
disoovery of new and important matter but on 
the ground that the judgment is erroneous on 
the merits. The applicant is not entitled to 
re argue the whole oaso (a). Khalil v. Yaqin- 
Ud-DIn, 135 P.L B 1916 = 147 P.W.B. 1916- 
35 Ind. Cas. 342. 

SHADI Lal, J. 

References (a) 14 Ind. Cas. 837-5 Bur. 
L.T. 57 ; 22 Ind. Cas. 785-208 P.W-R. 1913- 
103 and 197 P.L B. 1914, R. 

(699) O. XLVII, r. 1 — Rtview , application 
for. maintainability of. token appellate— 
Court seised of case — Review application, 
pendency of. if bars appellate Court from 
hearing appeal— Second appeal - Discretion , 
interference with— Costs, award of. 

Where an appellate Court is seised of a case, 
and is empowered by law to grant the relief 
olaimed by an applicant, the latter should hnvo 
recourse to the appellate Court and not to tho 
original Court. 

Therefore, where a party to an appeal can 
present bis case to the Court of appeal by way 
of oross-objection or otherwise, an application 
for review (o the original Couit is incompetent 
and cannot be maintained. 

The pendeucy of an application for review in 
the original Court does not preclude the appel- 
late Court from hearing the appeal, and if the 
appellate Court in its discretionary power 
refuse to entertain an application for extending 
time for filing oross-objeotions, tho Chief Court 
on second appeal will not interfere without 
adequate reason. 

There is nothing unreasonable or oontrary to 
law in awarding full oosts to a successful co- 
defendant. The Punjab 8indh Bank, Ltd., 
Lyalipur v. Ram Klshen, 156 P.L.B. 1916 = 
35 Ind. Cas. 529. 

Shadi Lal and Le Rossignol, jj. 

(700) O. XLVII, r. 1— Application for 
review after filing of appeal . 

An applioation for review of a deoree subse- 
quent to the preferring of an appeal against it 
is not maintainable. Mohammad Yusuf v. 
Raja Ram, 35 Ind. Cas. 867* 

RAFIQ, J. 

(701) O. XLVII, r. 1. See Nos. 288, 381, 
supra. 

(702) O. XLVII, rr. 1, 4 and 1— Order 
granting application for review for “ other 
sufficient reason," whether appealable— 
Revision— Not competent where appeal lies 
from the final decree— No revision where 
judgment bad in law . 

Heidi that no appeal lies undsr O* XLVII, 
r. 7, of the Civ. Pro. Code against an order 
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granting an application for review for “ other 
sufficient reason ” within the meaning of r. 1 
(a). 

Held, also that such an order cannot be 
interfered with in revision, especially as there 
is a right of appeal from the final deoree,' or 
only beoause it is bad in law. Baiheshar Nath 
t. Ramklihan, 48 P.W.R. 1916=32 Ind. Cas. 
860. 

SHADI LAL, J. 

References;— (a) 11 P.R. 1913 = 278 P.W.R. 
1912 = 16 Ind. Oas. 996, F. 

(703) 0. XLVII, r* 2 — Judge who did not 
decide case but signed the decree if may 
entertain review application under r. 2— 
11 Judge whe passed decree ” meaning of — 
Review granted without notice by Judge 
who decided case if authorises Judge who 
signed decree to entertain review applica- 
tion . 

An application under 0. XLVII, r. 2, of the 
Civ. Pro. Code, for a review of a decree upon 
some grounds other than the disoovery of new 
and important matter or evidenoe or the exist- 
ence of a olerical or arithmetical mistake can- 
not be made to a Judge who signed the decree 
but did not write or deliver the judgment in 
aooordanoe with which the decree was drawn 
up. The expression 11 the Judge who passed 
the decree ” in r. 2, O. XLVII, Civ. Pro. Code, 
means the Judge who decided the case and not 
the Judge who merely signed a decree after 
satisfying himsolf that it has been drawn up in 
aooordanoe with the judgment delivered by hiB 
predecessor, and the fact that the former had 
granted an application for review which waB set 
aside on the ground of the order haviDg been 
passed without notice to the othor side did not 
authorise the latter to entertain the application. 
Tamljuddl 8helkh v.' Batya Sankar Ghoshal, 
20 G.W.N. 391 = 32 Ind. Cas. 101. 

N.R. Chattebjee and Newbould, JJ. 

(704) C. XLVII, r. 2. Bee REVIEW, No. 4, 
24 O.L.J. 617. 

(706) O. XLVII, r. 4. Bee Nos. 291, 648, 
702, supra . 

(706) O. XLVII, rr. 4 (2), 7 (1) (6)-Review 
—Decree passed on award— No objection in 
original Court aB to invalidity of arbitrator’s 
appointment — Objection raised in appeal — 
objection allowed on review by appellate Court 
—Appeal — Maintainability — Revision. See 
Arbitration, No. 4, 116 P.R. 1916. 

(707) O. XLVII, r. 7— Review rejeoted— 
Appeal. Bee U. P. ACT II OF 1901 (AQBA 
Tenancy), No. 49, 31 Ind. Cas. 912. 

(708) O. XLVII, r. 7. Bee Nos. 291, 688, 
689, 702, 706, supra . 

(709) 0. XLVII, r. 7 and O. XLIII (w)- 
Order granting a review— Appeal— Grounds 
of appeal— Grounds other than those men- 
tioned in 0. XLVII, r. 7— Competency of 
appeal— Civ. Pro . Code, 0. XLIII [u). 


Civ. Pro, Code (1908)— (Continued). 

When a review is granted, 0. XLIII, ol. (tt) 
does not give any general right of appeal, but 
is controlled by O. XLVII, r. 7 (a). 

Under the present Code, it is not neoeesary 
that, when granting a review, the Judge should 
reoord reasons for doing bo, although it waB 
necessary under the old Code. The grounds 
which satisfied a Court that its own judgment 
requires re-oonsideration should not be subject 
to adverse comment in the Court of Appeal (6). 

The word 1 application ’in r. 7 means an 
1 order. ’ Difference between the old and the new 
Codes pointed out. Brahmayya v. Yellamma. 
31 M.L.J. 609- (1916) 2 M.W.N. 278 = 4 L.W. 
408 = 36 Ind. Cas. 487. 

SESHAGIRI IYER and PHILLIPS, JJ. 

References : — (a) 41 0. 746; 27 A. 696 ; 2 L. 
W. 366, F . ( b ) 2 C. 131 (P.C.), R. 

(710) 0. XLVII, r. 8 —Decree of Division 
Bench of High Court of two Judges found 
erroneous, giving plaintiff more than he 
claimed— Application for amendment before 
one of them— Juriidictwn of single Judge 
to amend decree— Court in granting appli- 
cation for review if bound to re-hear whole 
case— Re- heating of case by single Judge 
without authority from Chief Justice — 

* Jurisdiction. 

An application for amendment ol a deoree 
mado in favour of the plaintiff by a Division 
Bonoh of the High Court of two Judges was 
moved by some of the defendants beiore one of 
them (the other Judge having left the Court) 
and a Rule was issued on tho plaintiff to show 
oause why the deoree should not be set aside or 
amended, or why such other order Bhould not 
be made as might seem fit, on the ground that 
the deoree purported to give plaintiff a relief 
not claimed by him. Tho Judge made the 
Rule absolute, and then in termB of r. 8, 
0. XLVII, Civ. Pro. Code, proceeded to re-hcar 
tho oase with the result that the judgment and 
deoree of the Division Bench were amended. 
The plaintiff appealed against this last decision. 

Held— (Per Jenkins , C..J . and N.R- Chatter • 
jea, J).— That in the absence of an order by the 
Chief Justice authorising the learned Judge 
alone to sit for the hearing of the oase, his deci- 
sion was without jurisdiction. 

The case thereafter Was heard before the 
Regular Benoh, the Judges whereof refused to 
re-hear the whole oa6e, find, confining themsel- 
ves »to the point of amendment orfly, passed a 
deoree amending the judgment and deoree. 
Borne of the defendants having applied for re- 
view of this last deoree, on the ground that the 
learned Judges should have re-heard the whole 
appeal. 

Held— That the deoree of the Division Benoh 
stood amended, as soon as the Rule to amend 
it was made absolute, and all subsequent pro- 
ceedings were superfluous. 

That as the last deoree of the gigh Court 
only affirmed that order, it was not neoessary 
to set it aside. , 

Per Mooktrfee , J.— R. 8 of 0. XLVII of the 
Civ, Pro. Code, dearly leaves it optional with 
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the Court to determine whether, when a review 
is granted, the oase should be re-opened in part 
or in its entirety. Gour Sundar Bhowmlk 
y. Rakhal Raj Bhovmik, 20 O.W.N. 1165 = 34 
Ind. Caa. 592. 

SANDERSON, 0 3. and MOOKERJEE, J. 

(711) Sob. I, App. D, No. 17. See ADMINIS- 
TRATION SUIT, No. 1, 8 L.B.R. 338. 

(712) Soh. II — Applicability to proceedings 
under the Provincial Insolvency Act. See ACT 
III OP 1907 (PROVINCIAL INSOLVENCY), 
No. 67. 60 P.R. 1916. 

(718) Soh. II. See Nos. 162, 258, supra, 

(714) Sch. II, 8 . 104 (6 ) -Filing an award — 
Private arbitration— Appeal— Arbitrator — 
Power to divide property— A warding extra 
amount— Withdrawal of question— Bight to 
challenge— Questions not decided. 

Disputes arose among the parties and they 
were referred to arbitration without the inter- 
vention of the Court. The arbitrator was 
required among other matters to ascertain what 
was the divisible property of the family and to 
divide it up. In doing so he awarded to one D 
an unmarried member of the family an extra 
sum equivalent to what had been spentj. in 
marriages of other members. He was also re- 
quired to deoide about the appellant’s right of 
residence in the family house. There were other 
matters about oertain expenses referred to him 
which were withdrawn by the parties. The 
arbitrator gave an award deciding all questions 
except the last two. He Btated that the appel- 
lant and other members of the family had agreed 
that the lady would be allowed to live in a 
oertain house and he therefore did not think 
it necessary to give any deoision upon the 
question. Ha further stated that, as he was 
asked not to deoide the question about expenses 
by all the parties, he did not decide it. The 
Court bolow passed a dooree in accordance with 
the award. Held , the order being one filing an 
award in an arbitration without the interven- 
tion of the Court, an appeal lay against it. 

Held also, that the arbitrator was justified in 
awarding D, an extra sum equivalent to what 
has been spent in marriages of other members. 

Held also, that the agreement of the parties 
whereby the appellant was given a right to 
reside in the family house did not absolve the 
arbitrator fiom deoiding the question. 

Held also, that when the parties withdraw 
oertain questions from the arbitrator they oan- 
not oomplain of there being no deoision on those 
questions. Harl Kunwar y. Lakhml Ram Janl, 
14 A.L.J. 481=38 A. 380=35 Ind. Cas. 833. 
TUDBALL and PlQGOTT, JJ. 

(716) Soh. II, r. 1. See No. 587, supra , 

(716) Sch . II, cl. 1, and 8s. 114, 115— 
Agreement to refer signed by adult parties and 
by guardian ad litem of a minor party— Appli- 
cation for order of reference assented to by 
guardian but not signed by him— Proceedings if 
valid— Decree upon award— Revision— Review. 
Thakuf Umed Singh y. Ral Bahadur Seth 


Glv. Pro. Code (1908)— (Continued). 

Sobhag Mai Dhadha, 20 O.W.N. 187-(1916) 
M.W.N. 67-30 M.L.J. 67-3 L.W. 145- 
19 M.LT. 108-23 O.L.J. 130-14 A.L.J. 97- 
18 Bom. LR. 308-43 O. 290-32 Ind. Cas. 
161 (P.0,). Bee Final Part, 1915, Col. 508. 

(717) Sch. II, paragraphs 1, 15 and 16— 
Arbitration— Reference at the instance of plaint- 
iff and one defendant— Other defendants ex 
parte, not joining in ref erence— Award, validity 
of— Appeal, competency of — ‘ Person interested .* 
Vythinatha Alyar y. Yalthllloga Mudallar, 
2 L.W. 960-18 M.L.T. 874«(1916) M.W.N. 
847 — 31 Ind. Cas. 206. Bee Final Part, 1915, 
Col. 507. 

(718) Boh II, S. 1 (1). See ARBITRATION, 
No. 1, 3 L.W. 375. 

(719) Soh. II, r. 3. See No. 560, supra. 

(720) 8ch. II, rr. 3, 8 and \b— Arbitration- 
Order of reference authorising arbitrator to 
extend time made by consent of parties — Arbitra- 
tor extending time after the period originally 
fixed by Court had expired— Arbitrator after 
such time, if functus officio — Award submitted 
within such extended time , if must be set aside— 
Arbitrator's interest in subject-matter in suit , 
when insignificant and unknown to him t it 
would invalidate award. Co-operative Hindu- 
stan Bank, Ltd. v. Bhola Nath Borooah, 19 
O.W.N. 165-31 Ind. Cas. 697, See Final 
Part, 1914, Col. 420. 

(721) Boh. II, r. 8. Bee No. 720, supra. 

(722) Sch , II, els. 10, 14 (61— Expression in 
an award — " Indefinite or incapable of 
execution , n 

The fact that a particular expression used in 
an award is capable of more than one inter- 
pretation does not show that it is indefinite 
and certainly does not show that it is so 
indefinite as to be incapable of execution. The 
expression will have to be interpreted in 
execution prooeedings resulting from the deoree 
following the award. Raghoraj Bahadur 
Blngh y. Rajeshwar Ball, 35 Ind. Cas. 761. 
STUART and KANHA1YA LAL, A.J OS. 

(723) 8oh. II, Art. 12 — Award — Decree- 
Revision when lies— Material irregularity— 
Misconduct of arbitrator — Court’s power to 
modify award. See Award, No. 8, 78 P,R. 
1916. 

(724) Bch. II, r. 14. Bee No. 722, supra. 

(725) Boh. II, para. 16— Difference between 
B. 521 of the old Oiv. Pro. Code and. Bee 
AWARD, No. 4, 44 P.W.R. 1916. 

(726) Soh. II, r. 15. See Nos. 255, 688, 717, 
720, supra. 

(727) Boh. II, paragraphs 15 and 16— Deoree 
based on invalid award— No appeal. Bee 
ARBITRATION, No. 5, 1 Pat. L.J. 806. 

(728) 8ch . II, para. 16— Arbitration— Award 
—Decree — Appeal — Revision. 

There is no appeal from a deoree in aooord- 
anoe with an award by arbitrators, exoept in so 
far as the deoree is in exoess of or not in 
aooordanoe with the award. 
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A Court in its discretion oan grant or refuse 
time for the production of evidence to support 
objections to an award. Where suoh discre- 
tion has been ezeroised with due care and 
attention, the High Court will not interfere 
with it in rovision(a); Kh&r&gn&th Mlsva v. 
Makoheddl Jha, 85 Ind, Cas. 914. 

OHAMIER, C.J., and JWALA PRASAD, J. 

Reference (a) 14 A.L.J. 425, R> 

(729) Soh. II, r. 16. See Nos. 259, 260, 
688, 717, 727, supra. 

(780) Soh. II, r. 17. See No. 202, supra. ' 

(731) Sch. II, els. 17 and 20— Mutation of 
names— Question of title referred to arbitration 
by private agreement— Award— Limitation Act 
(1908), Sch. 1, Art. 178. Ram Ugrah Pande 
v. Acharj Nath Pande, 18 A L.J. 1115 = 38 A. 
85 = 31 Ind. Cas. 899. See Final Part, 1915, 
Col. 509. 

(732) Soh. II, r. 20. Bee ARBITRATION, 
No. 7, 33 Ind. Cas. 467. 

(733) Soh. II, r. 20. See Nos. 203, 731, 
supra. 

(734) Boh. II. r. 21. See No, 687, supra . * 

(735) Soh. II, para- 21, ol. (1) — Performance 
of award between date of award and date cf 
decree thereon — Effect. See AWARD, No. 3, 
(1916) M.W.N. 203. 

Civil Rules of Practice (Madras). 

(1) R. 49 of the Civil Rules of Practice- 
Printed copy of judgment— Necessity in case of 
appeal— Rule whether ultra virea— Rule invalid 
under the Civ. Pro , Code of 1882 — Its validity 
under the new Code—S. 157 and O. XLI, r. 1, 
Civ. Pro. Code (1908), Ss. 641, 652, Civ. Pro. 
Code (1882). Ramakrlahna PtKlaft v. Muthu 
perumal Plllal, 29 M.L.J. 663 = 31 Ind. Cas. 
924. See Final Part, 1915, Col. 510. 

(2) Rules 240, 241, 242 and Forma 92, 94— 
Whether ultra vires. See GUARDIANS AND 
Wards ACT, No. 7, 30 M.L.J. 608. 

(3) R. 241. See No. 2, supra. 

(4) R. 242. See No. 2, supra. 

(5) Form 92. See No. 2, supra. 

(6) Form 94. See No. 2, supra. 

Civil Baits, 

What are— Ubhayakat’s right if oivil in 
nature. See ClV. PRO. CODE (1908), No. 13, 
3 L.W. 512. 

Claim Petition. 

(1) In a suit to set aside an ordor dismissing a 
olaim petition, Che burden will be on the plaint- 
iff to show that he was entitled to the 

S roperty. Nachlappa Ghetty v. Ghlnntah 
Lmbalam, 4 L.W. 362=36 Ind. Cas. 794. 
Srinivasa aiyangar, j. 

(2) Letters Patent Appeal— Order of a single 
Judge on claim petition— Only one decree in a 
suit and that is appellate decree— Art. 11, 
Limitation Act. Yenugopal Mudall v. 
Yenkatasubblah Chetty, (1915) M.W.N. 211- 


Clalm Petition— [Concluded). 

17 M L.T. 208-28 Ind. Cas. 867 - 39 M. 1196. 
Bee Final Part, 1916, Col. 511, 

(8) 0. XXI, rr. 58, 61, 62, Civ. Pro. Code — 
Applicability to olaims founded on mortgage— 
Order refusing to reoognise mortgage— Buit to 
set aside the order — Limitation— Art. 11, 
Limitation Act (1908)— Applicability to orders 
made after full investigation and to orders 
passod on default. See CIV. PRO. CODE (1908), 
No. 476, 31 M.L.J. 247. * 

(4) Dismissal of — Declaratory suit — Dis- 
missal for default — Fresh attachment and fresh 
proclamation— Subsequent suit for declaration 
— Maintainability — Limitation. Bee ClV. PRO. 
CODE (1908), No. 379, 66 P.R. 1916. 

(5) Purchaser. of property not directly men- 
tioned in and affected by decree — Whether a 
legal representative of judgment debtor— Olaim 
petition by such purohaBer— Appeal— Second 
appeal. Sec ClV. PRO. CODE (1908). No. 86, 
3 L.W. 289. 

(6) Suit against order on — Plaintiff's right to 
declaration and consequential relief— Sale of 
property before order on the olaim petition — 
Limitation. See ClV. PRO. CODE (1908), 
No. 486, (1916) 2 M.W.N. 207. 

Claim Proceeding. 

(1) Attachment— Claim— Evidence of posses- 
sion not adduced— Decision on title. See ClV. 
PRO. Code (1908), No. 478, 32 Ind. Cas. 34. 

(2) Investigation essential to make order 
operative so as to necessitate institution of suit 
— Investigation, nature of. See ClV. PRO. 
CODE (1903), No. 475, 19 0.0. 367. 

Clubs. 

(1) Suits by, or against Corporations— Unin- 
corporated societies or. See ClV. PRO. CODE 
(1908), No. 304, 9 Bur. L.T. 247. 

Co-defendants. 

(1) Decree satisfied — Claims of judgment- 
debtors inter se as to possession of property 
which was the subjeot-matter of the deoree — 
Applicability of S. 47, Civ. Pro. Code. Bee 
ClV. PRO. CODE (1908), No. 89, (1916) M.W.N. 
468. 

(2) Res judicata between. See ClV. PRO. 
CODE (1908), No. 22, 34’lnd. Cas. 9,29. 

(9f Admission of ono defendant when evidence 
against others. See EVIDENCE AOT, No. 9, 
20 O.W.N. 1217. 

Codicil. 

Effeot of. See WILL, No. 12, 112 P.W.R. 
1916. 

Coercion. 

(1) And undue influeooo — Difference- Threat 
to oommit suicide whether amounts to 'ooer- 
oion.' See CONTRACT AOT, No. 11, 3 L.W. 490. 

(2) See LANDLORD AND TENANT, No! 81, 
31 M.L.J, 712. 
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Collection Charges. * 

Mokarrari lease— Provision for enhanoed rent 
for — Construction of oontraot. See ABWAB, 
No 1, 36 Ind. Cas. 404. 

Oolleotor. 

Order of Deputy, debarring one from appear- 
ing as Vakil for parties in Village Courts, ultra 
vires —Specific Reliof Aot (I of 1877). S. 43 — 
Suit for declaration of invalidity of order, 
maintainability of. See Mad. ACT 1 OF 1889 
(VILLAGE COURTS), No. 2, 39 M. 808. 

Collision Case. 

Deoision of trial -Judge — Weight to bo attach- 
ed — Trial with aid of Nautical Assessors— 
Interference by Court of Appeal. See ADMI- 
RALTY JURISDICTION, No. 1, 20C.W.N. 1022. 

Collusion. 

(1) Attachment of property in execution— 
Dispute between judgment-debtor and' decree- 
holder regarding amount of proporty attached — 
Allegations of, between Amin and decree- 
holder — Duty of executing Court to enquire. 
See CIV. PRO. CODE (1908), No. 90, 1 Pat. 
L.J. 558. 

Colonization Act. 

See Punjab act V of 1912. 

Commission. 

(1) Conduct of counsel, in the matter of 
cross-examination of witnesses examined on 
commission, commented upon. Baqar Mlrza 
T. Mehdl Hasan. 19 O.C. 246. 

Lindsay, j.c. and Kendall, a.j.c. 

(2) Mortgage— Agreement to pay commission 
to mortgagee — Mortgage entered into de- 
liberately and voluntarily — Liability of 
mortgagor to pay commission , 

During the negotiations preliminary to the 
execution of a mortgage-deed, the mortgagor 
agreed to pay certain commission on the loan, 
since the money had been lying unused during 
the period of the negotiations. It was found 
that the mortgagor had not been deceived or 
taken by surprise nor had there been any 
improper pressure or unfair dealing in the 
matter of the execution of the mortgage-deed. 
Both the mortgagor and mortgagee knew per- 
fectly well what they were doing. Their acts 
were voluntary and in pursuance of a deliberate 
bargain. 

There tfas no mistake of fact, no pressure, 
and no advantage taken of the position of the 
mortgagor. The parties were completely on 
equal terms. Held, that the mortgagor oould 
not* plead non-liability for the commission paid, 
in a suit brought to enforce the mortgage. 
Baba Narendra Bahadur y. The Oudh Com- 
mercial Bank, Limited, 30 Ind. Cas. 323. 
STUART, A.J.C. 

References (a) 4 A. L.J. 109 = 11 C.W.N. 
249 = 5 C. L.J. 106= 17 M. L.J. 43 = 9 Bom. L. 
R. 304-2<M.L.T. 75 = 34 I.A.9 = 34 C. 150, R. 

(3) Purchase by firm— Claim of firm to com - 
• mission . 

Where a purchase is made by a firm on its 


Commission— (Concluded), 

own behalf it is not entitled to a commission on 
the goods purchased. Fateh Lai v. Hr. Charles 
Edward Cray, 36 Ind. Gas. 210. 

Richards, o.j. and Rafique, j. 

(4) Works done by defendant for plaintiff— 
No proof of agreement as to payment of — Award 
of reasonable compensation. Bee CONTRACT 
ACT, No. 79, 30 Ind. Cas. 223. 

Commissioner. 

(1) Legal evidenoe — Hearsay evidenoo, objec- 
tion to admission of — Hearsay statements 
recorded by — If should be allowed to be read in 
Court. See MAHOMEDAN LAW— MARRIAGE, 
No. 3, 36 Ind. Gas. 20 = 21 O.W.N. 345. 

(2) Taking of aooounts— Power to deoide 
questions of law — Court’s jurisdiction to deoide 
the questions. See QUESTION OF LAW, No. 1, 
16 Bom. L.R. 798. 

( 3 ) Jurisdiction of Distriot Judgo over them 
— Nature and extent of. See RULES OF THE 
High Court, No. 1, 34 Ind. Cas. 855. 

Common Manager. 

m (1) Aooount, suit for— Principal and agent— 
Proprietor appointed by a co-proprietor as, for 
payment of debts on the estate, whether an 
agent of latter and, on his death, of his sons — 
Limitation. See ACCOUNTS, No. 4, 20 M.L T. 
430. 

(2) See BEN. ACT VIII OF 1885 (TENANCY), 
No. 46. 34 Ind. Cas. 83. 

(3) Co-sharer with separate account in Ool- 
lectorato— Continuance as ll oa-owner” — Ap- 
pointment of. Boo Ben. Act VIII of 1886 
(Tenancy), No. 44-b, 36 Ind. Cas. 448. 

Commutation of Rent. 

(1) Suit — No definite order for commutation 
— No appeal and second appeal where no decree 
was passed. See MAD. ACT I OF 1908 (ESTATES 
Land), No. 27, 34 Ind. Cas. 460. 

(2) See Mad. act i of 1908 (Estates 
Land). No. 16-6, 22 Ind. Cas. 493. 

(3) Grant to Brahmin before Permanent 
Settlement for subsistence — Onus — Suit for. 
See MAD. ACT I OF 1908 (ESTATES LAND), 
No. 4-a, 32 Ind. Cas. 229. 

Companies Act (VI of 1882). 

(1) S. 68— Company— Register of share holders 
— Rectification of register— Transfer of share— 
Transferee's name not registered — Company not 
guilty of default or unnecessary delay— Liqui- 
dation — Liability of transferee as contributory. 
In re the Indian Specie Bank, 17 Bom. L.R. 
342 = 28 Ind. Cas. 983 = 40 B. 134. See Final 
Part, 1916, Col. 42. 

(2) S. 68 —Debenture deed providing that 
Company shall have power to carry on busi- 
ness until a certain event— Happening of 
the event, effect of— Charge created in favour 
of officers of Company , when valid- Floating 
security , nature of—" Officers of the Com- 
pany ,” meaning of . 

The right of a Company to oreate a ohargi 
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Companies Aot (VI of 1882)— (Continued). * 

on its assets when the Company is a going 
oonoern ia incident to its right to oarry on 
business ; but no suoh oharge can be oroated 
after the Company has aotually stopped busi- 
ness or after the debenture-holder has interven- 
ed under the powers reserved to him to stop the 
business by obtaining the appointment of a 
reoeiver or petitioning for the winding up of the 
Company. 

But where the debenture deed provides that 
the Company should have power to go on 
carrying on business and creating charges after 
the happening of any of thg events whioh deter- 
mine its right to oarry on business, the right 
to oarry on business is not determined auto- 
matically by the happening of the eventB 
indicated, but oontinues until the deben- 
ture bolder intorvones to show his desire that it 
Bhould oeaBO, as by applying for a reoeiver (a). 

It is of the essence of a floating security that 
it should remain dormant until the undertaking 
charged oeaaos to bo a going concern, or until 
the person in whose favour the charge is created 
intervenes (6). 

A oharge created in favour of officers of the 
Company and not registered as required by 
8. 68 of the Indian Companies Act of 1882 is 
void (c). 

A person who does not bold any office in the 
Company at the time the charge is created, is 
not an officer of the Company within the 
meaning of 8. 68 of the Indian Companies Act 
of 1882. BalaBubramanla Alyar v. Kanda- 
saml Plllal, 32 Ind Cas. 91. 

WALLIS, C.J., and SESHAG1RI AlYAR, J. 

References:— (a) (1903) 2 K.B, 367-72 L.J. 
K.B 771: (1910) 2 K.B. 979-79 L.J. K.B. 
970 — 64 8.J. 680-26 T.L.R. 609, F . (6) (1897) 
A.C. 81 = 66 L.J. Ch. 101-76 L.T. 663 = 45 W. 
R. (Eng.) 363, F. (c) 12 A.C. 371 = 56 L.J. Ch. 
873 = 56 L.T. 782 = 36 W.R. 17 (Eng.) =52 J. 
P. 179 ; 7 Ch. Ap. 289-26 L.T. 228 = 20 W.R. 
(Eng.) 347 ; 11 Ch. D. 579-48 L.J. Ch. 480- 
40 L.T. 572 = 27 W.R. (Eng.) 845, F. 

(3) 8 . 68— Debenture-deed charging assets of 
the Company— Provision that Company should 
have power to carry on business until default 
— Business carried on notwithstanding default — 
Non-intervention of debenture-holders— Charge 
in favour of officers of the Company for salary 
—Not registered— Validity. 8.V. Nallaperumal 
Filial v. 8 D. Krishna Alyangar, 29*M.L.J. 
110 — 30 Ind. Oas. 286, See Final Part, 1915, 
Col. 48. 

(4) 8s . 81, 125, 151 — Contributory t liability 
of — Unpaid .portions of calls— Company's 
right to recover such calls— Limitation* 

Once a member of a Company iB upon the 
list of contributories, unless he suooeeda in 
showing as against tho liquidator that he should 
not have been put on the list of oontributories, 
he is liable for all those matters in respect of 
whioh he may be charged in the event of the 
Company being wound up, that is to say, to the 
extent of hiB original share held in the Company 
whioh remains unpaid, he is liable to oontribute 


Companies Aot (VI of 1882)— (Continued). 

Ap the assets of the Company, for payment of 
the debts due to creditors and the expenses of 
the winding-up under 8. 61, Companies Aot 
(1882), although the unpaid oalls may have 
become time-barred and ceased to be "a recover- 
able dobt. Jagannath Prasad v. U. P. Floor 
and Oil Mills Go , Ltd,, 14- A.L.J. 349-38 A. 
347 = 35 Ind. Cas. 159. 

PIGGOTT and WALSH, JJ. 

(5) 8. 126. See No. 4, suora . 

(6) 8. 136, object of— Decree in favour of 

bank— Revision proceeding by defendant 
judgment-debtor — Liquidation of bank 
during pendency of revision proceedings— 
Leave of Court if necessary to proceed with 
revision petition. 

It is necessary to obtain the leave of the Court 
bofore proceeding with oertain revision proceed- 
ings against a decree in favour of a plaintiff 
Bank whioh went into liquidation during the 
pendenoy of the revision petition. 

The revision proceeding against tho decree ob- 
tained by the Company is a proceeding "Against 
the Company” within the meaning of 8. 136 
of the Companies Aot, and oonsequently cannot 
be prdceeded with without the leave of the 
Court. 

Tbf objeot of S. 136 is to prevent all litiga- 
tion against the Company except with the 
oonsentof the District Judge, and all proceed- 
ings in wbioh the Company is either a defendant 
or a respondent are proceedings against the 
Company. 

A revision is no essential or inevitable portion 
of a suit, and there is no authority for holding 
that a suit and a revision are synonymous 
terms. Milawa Ram v. People’s Bank of 
India, 91 P.R. 1916 = 36 Ind. Cas. 618. 

CHHVIS and LE-ROSSIGNOL, JJ. 

(7) 8s. 137 and 141 --Company wound up 
—Winding up order , passed— Effect of order 
on Company's properties— Discharge of 
servants of Company— Appeal against order 
appointing Official Liquidator— Managing 
Director , if competent to appeal on Com- 
pany's behalf— Practice. 

An order winding up a Company has the legal 
effeot of discharging all its servants including 
its Managing Direotor and oonsequently suoh 
a Direotor is incompetent to institute proceed- 
ings for the Company after the winding up 
order has been made (a). • 

Thg appointment of Direotor continues, 
however, for the purpose of appealing against 
the winding up order and for the enforcement 
of their liability (6). 

No appeal lies at the instanoe of the Manag- 
ing Direotor of a Company whioh has been 
wound up against an order appointing an 
Offioial Liquidator or against an order refusing 
re- hearing of the appointment proooedings since 
the Direotor’s appointment has oeased at the 
time of presentation of the appeal and he is not 
therefore oompetent to prefer the appeal on 
behalf of the Company. South Indian Mills 
Co., Ltd. v. Shlvalal Motllal, 4L.W. 22ft- 
(1916) 2 M.W.N. 250-38 Ind. Cas, 617. 
Oldfibld and Sadasiva Iyer, jj. 
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Companies lot (VI of 1882)— (Continued). 

References (a) (1893) 1 Cb. 734 ; (1910*> 
1 Oh. 336, R. (6) (1866) L.R. 2QB, 37 ; (1879) 
13 Ch. D. 400, R. 

(6) B. 141. See No. 7 , supra, 

(9) S. 150 — 11 Money due from him to the 
Company ,” interpretation of— Winding up 
— Contributory— Debt due on pro-note to 
Company— Summary jurisdiction of Court 
—Marginal nctes to sections, reference to — 
Interpretation of Statute . 

Held, that a debt due ou a pro-note by a 
contributory in “ money due from him to the 
Company ” within the purview of S. 150 of the 
Companies Aot (1883). 

Held also, that under S. 150 of the Companies 
Aot, the Court has, upon a summary applica- 
tion presented to it, the power to direct the 
contributory to pay not only all moneys due 
from him as a member, but also any debt due 
from him to the Company. The jurisdiction is 
permissive, but when a case is made out for 
the exeraise thereof, it should not bo declined 
unless very cogent reasons to the contrary are 
Bhown (a). 

Semble.— The marginal note to a seotiou 
oannot be relied upon in olearing up the 
ambiguity in the text of the written law, out it 
may with advantage be referred to when it 
confirms the conclusion warranted by the 
language of the section. The Lahore Bank y. 
Eldar Nath. 4 P.V/.R. 1916 = 36 P.R. 1916 = 46 
P.L R. 1916 = 31 Ind. Cas. 746. 

RATTIGAN and BHADI LAL, JJ. 

References:— [a] 31 Ind. Gas. 54 = 59 P R, 
1916=139 P.W.R. 1915; 4 Cb. App, 475 = 3a 
L.J.Ch. 698 = 20 L.T. 553 = 17 W.R. 694, R. 

(10) S . 150 -Contributory— Power of Court to 
require him to pay debt due to Company — Dis- 
cretion of Court. Kamta Pershad v. Industrial 
Bank of India (In liquidation), 59 P.R. 1915 = 
139 P.W.R. 1915 = 31 Ind. Cas. 54. 8ee Final 
Part, 1915, Col. 43. 

(11) 8. 151- Bee No. 4, supra. 

(12) S. 163— Appeal against orders made in 
winding-up proceedings — Limitation — 
Extension of time — Principles— Special 
circumstances . 

Held, that the general principles forextending 
time in winding-up appeal oases are as follows ; 

(i) ThO'Object of the Aot (VI of 1882) w being 
that matters should bo settled speedily and that 
winding up proceedings should not be protract- 
ed unduly, an extension of time will not be 
granted except under 'special ’ oiroumstanoes ; 

(ii) in the absence of ' special’ oiroumstanoes, 
a litigant who has obtained a judgment which, 
by expiration of the time limited for appeal, has 
beoome absolute, ought not to be deprived of it ; 

(iii) a person who applies for an extension of 
time must show, not on equity properly so 
oalled, but something which entitles him to 
ask for the indulgence of the Court to relieve 
hi{p from tho legal bar that is imposed by the 
Aot of the Legislature (a). 

Held , also, that, under B. 169 of Aot VI of 


Oompanlei let (VI of 1888)— (Concluded). 

1882, the “speoial oiroumstanoes " which enti- 
tle a person to aBk for extension of time require 
that he will not be granted the indulgence 
unless he oan satisfy the Court that he himself 
has acted with reasonable diligenoe and that 
the delay in proseouting his appeal was due 
either to the respondents’ oonduot' or to some 
aotion or inaction on the part of the Court 
below (5). BUhen Dai v. The Liquidator, 6 
P.W.R. 1916-42 P.L.R. 1916 = 31 Ind. Cas. 
725. 

RATTIGAN and SHADI LAL, JJ. 

References: — (a) 11 Ind. Cas. 562 = 13 Bom. 
L.R. 558, R, (b) 95 P.R. 1908 = 165 P.W.R. 
1908 ; 184 P.W.R. 1914 = 22 Ind. Cas. 795=68 
P.R. 1914; 100 P.W.R. 1911 = 10 Ind. Cas. 433. 
46 P.R. 1916 = 71 P.W.R. 1915 = 29 Ind- Cas. 
265; 4 Ind. Cas. 872 = 19 M.L.J. 511 ; 22 M. 
291, R, 

(13) S. 169 —Appeal— Code of Civil Procedure 
(1908), O. XXI, rr. 59, 63. 

The right of appeal under the provisions of 
S. 169 of the old Companies Aot is oo-extensive 
with the right of appeal oonferred by the Code 
of Civil Procedure. Henoa where in liquida- 
tion proceedings a person described as the pro- 
prietor of a firm was directed to pay a certain 
sum as a contributory, and the order was sent to 
the District Judge of Agra to be executed, and 
another person claimed to be bo]o proprietor 
of the firm whioh claim the District Judge 
declined to adjudioate upon, held that the 
claim purported to bo under O. XXI, r. 68 of 
the Code of Civil Procedure and the Order 
passed was under r. 63 of the same order and 
consequently thers was no appeal. Bantl Lai 
v. The Indian Exchange Bank, Lahore, 14 
A.L.J. 722 = 38 A. 637 = 35 Ind. Cas. 6-36 
Ind. Cas. 498. 

PIGGOTT and LINDSAY, JJ. 

(14) S. 203 — Sanctioning bona fide and 
workable scheme. 

A Court oan sanotion only a bona fide and 
workable scheme under the provisions ol B. 203 
of the Aot. Booth Indian Hills Co., Ltd. v. 
Born & Co., Ltd., 30 Ind. Cas. 386. 

WALLIS, O.J., and SE6HAGIBI AlYAB, J, 

Oompanlei Aot (YII of 1913). 

(1) S. 2-5. 3 of Act VI of m2— Transfer 
of shares after insolvency of a company— Inf or* 
mal trdnsfer by a director of his shares— Hie 
liability as a contributory. Hakim Ral v. Tha 
Office Liquidator of Peih&war Bank, Limit- 
ed Multan, 162 P.W.R. 1915 = 31 Ind. Cae. 
865. Bee Final Part, 1915, Col. 100. 

(2) Ss. 3, 284 — Winding up proceedings pend- 
ing in Distrcit Courts on the date on which the 
new Companies Act came into force % 1-4-1914)— 
Jurisdiction of District Courts whether ousted 
—Scope of 8 . 284— Canons of construction. 
Daalat Ral v. Liquidators, Hindnitan Bank, 
Ltd., 20 P.R. 1915 = 29 Ind. Cas. 272 = 85 
P.L.R. 1916. Bee Final Part, 1915, Col. 101, 

(3) 8 . 38— Rectification of Register— Power 
• of Court— Directors' power to refuse to 
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Companies lot (Yll of 1818)-(Oon(inued). * 

register a share-holder— -Court's power to 
interfere with the discretion— Appeal to 
High Court, 

The proviso to 8. 88 of the Indian Companies 
Act. 1913, should not bo oonfined to the last 
clause, but must be read as a general reserva- 
tion imposed on all the olauses of the seotion. 

The conditions preoedent to the existence of 
an appeal under S. 38 are that the lower Court 
should have direoted an issue to be tried in 
whioh some question of law Was raised, and 
that that Court should have oomo to a decision 
on suoh issue. 

The purchaser at a Court-salo of the right, 
title and interest of a share-holder is not 
entitled as of right to have his name entered in 
the register of the company as a share holder; 
but he is subject to the same rules on the point 
as a private purchaser is. Mactlal Brljlal 
Shah v. The Oordhan Spinning and Manu- 
facturing Co., Ltd , 18 Bom. L.K- 982 = 41 B. 
76. 

BATCHELOR, A. C J., and SlIAH, J. 

(4) S. 153 —Creditors, meeting of % after Bank 
stopped payment— Agreement by majority of 
creditors to re-open and conduct Bank's business, 
effect c/. Raghubar Dayal v. The Bank of 
Upper India, Ltd., Lucknow, 18 0.0. 275 = 32 
Ind. Cub. 451. See Final Part, 1915, Col. 101, 

(5) Ss. 158 and 163— Winding up of company 
— Application by fully paid up share-holder 
— Effect of appointment of Receiver — 
Acquiescence to jurisdiction. 

Where in a caso, which the Judge is compe- 
tent to try, the parties without objection join 
issue and go to trial upon the merits, the 
defendant cannot subsequently dispute juris- 
diction of the Judge upon the ground that there 
were irregularities in the initial procedure 
which, if objected to at the time, would have 
led to the dismissal of the suit (a). 

A fully paid up share-holder is a contributory 
and may present a petition for winding up of 
the company, subjoct to certain conditions (6). 

The appointment of a Receiver to take 
oharge o( the assets of a company has not the 
effect of transferring the ownership therein 
from the partners to the Receiver (c). The 
Imperial Oil Soap and General Mills, Co, 
Ltd., Delhi v. Ramchand, 36 lnd. Cas. 980. 
SHADl La l, j, 

^ References: — (a) 9 A. 191 = 13 I. A. 134 = 4 
rBar. P.C.J. 741 = 5 Ind. Deo. (N.S.) 661, R. 
(b) (1866; 1 Ch. Ap. Cas. 547=35 L.J Ch. 808 
= 12 Jur. (N.S.) 697 = 15 L.T. 127=14 W.R. 
1005, R. (c) (1881) 19 Ch. D. 77 = 61 L.J. Ch. 
302 = 45 L.T. 395; 17 M. 601 = 6 Ind. Deo. 
(N.S.) 347, R, 

(6) S. 163. See No. 5, supra . 

(7) 8, Ml —Voluntary liquidation— Decree 
against company— Jurisdiction to stay exe- 
cution of decree . 

A deoree had been obtained against a company 
which subsequently went into voluntary liqui- 
dation. The deoree-holder applied for execution 
of the deoree whioh waB allowed by the Court of 
first instance Upon appeal the District Judge 
stayed execution. Held , that the District 

81 


Companies lot (Yll of 1818 )— {Concluded). 

Judge had no jurisdiction to order stay o I exe- 
cution, the High Court alone having such power 
on being moved in that direction by either the 
liquidator or any other creditor dissatisfied with 
the action taken by a deoree-holder. 

8. 207 1 Companies Aot, is no bar by itself to 
the progress ol execution unless and until an 
order has been obtained from a Court having 
jurisdiction under the Companies Aot, either for 
wiuding-up or for stay of proceedings. Suraj 
Bhan v. The Boot and Equipment Factory, 
14 A. L.J. 513 = 38 A. 407 = 36 Ind. Cas. 397. 
PlGGOTT and WALSH, J.L 

(8) S> 215— Winding up— When proceedings 
in Courts against Company in liquidation may 
be stayed. Liquidators of the Marwar Bank, 
Limited v. Kanshl Nath, 182 P.L.R. 1915*® 
124 P.W.R. 1916 = 30 Ind. Cas. 657- Beo 
Final IJart, 1915, Col. 104. 

(9) S. 284. Bee No. 2, supra . 

Company. 

(1) Liquidation, attachment prior to — Pro- 
perly attached if vests in liquidator — 

* Property attached sold and proceeds 
brought into Court— Proceeds how to be 
distributed. 

1 Where, after property belonging to a limited 
liability Company had been attached by a cre- 
ditor, the Company went into voluntary liqui- 
dation. 

Held— that, after the property had been sold 
and the proceeds brought into Court, the distri- 
bution thereof must be governed by the provi- 
sions of the Code of Civil Procedure. 

That the attachment and salo oould not be 
set aside at the instance of the liquidator. 

The liquidator of a Company differs in this 
respect from Official Assignee in that the pro- 
perty of the Company does not vest in him. 
Ararita Lai Kundu v. Anukul Chandra Das, 
20 C.W N. 358 = 43 0. 586 = 34 lnd. Cas. 253. 
JENKINS, C.J. and HOLMWOOD, J. 

(2) Documents, inspection of — Report of Com- 
pany's agent for the express purpose of 
laying it before Company's Solicitor , 
whether privileged, 

A letter writton by an agent of a Company 
giving details of a claim, in pursuance of an 
order of the Company to submit reports in all 
cases of claims of a serious nature, not morely 
as an # ordinary duty but expressly to be laid 
before the Company's Solicitor, is privileged, 
and its inspection oannot be granted in a suit 
for such a claim if there is nothing to show 
that the letter was sent for any other purpose. 
Yang Tsze Insurance Association, Ltd, v. 
The British Indian Steam Navigation Co. t 
Ltd.. 8 Bur. L.T. 274 = 30 lnd. Cas. 974. 
ROBINSON, J. 

References 2 Ch. D. 644 = 45 L.J. Oh. 449 
= 35 L.T. 76 = 24 W.R. 624 ; 3 Q B.D. 315 = 47 
L.J. Q,B. 258 = 26 W.R. 341 ; 4 C.P* 602 = 38 
L.J. O.P. 317 = 20 L.T. 813 = 17 W.R. 650; 
(1889) 6 T.L.R. 22, R. 

(3) Company accepting certain person for 
many years as director— Right of third 
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Company— (Concluded), 

person to question his powers— Share-holder 
estopped . 

When a Company is shown to have accepted 
a certain person for many years as its director 
andhasnevor on any occasion repudiated any of 
his acts as such, it is not open to one who has 
no concorn with the Company to challenge the 
appointment of such direotor or to contest bis 
authority to act on behalf of tbo Company. 

A share-holdor taking part in almost all the 
general meetings of the Company and joins also 
in the annual appointment of its director with- 
out taking exception to his appointment is 
debarred by his oonduot from objeoting to the 
validity of such director’s appointment or to his 
authority to aot for and on behalf of the 
Company. Imperial Oil, Soap and General 
HIIIb, Co., Ltd. v. Wazlr Singh, 31 Ind. Cas. 
595. 

KATTIGAN and SHADI LAL, JJ. 

(4) Company , director of, duties of— Meeting 
of directors— Personal interest of directors . 

No one who has a duty to perform shall place 
himself in a situation in which his interest 
conflicts with his duty and he must not make 
profit by the trust. 

A direotor of a oompany cannot, as a «rule, 
enter into a contract with the company for 
profit to himself. The directors of a oompany 
are agents of the company and trustees of the 
share-holders of the powers committed to them. 

Where the intention of the artiolos of a 
oompany was that the oompany should only be 
bound if two of the directors exercised authority, 
considered its interests and acted on its behalf, 
the appointment of one of the two directors 
who were alone present at a meeting of the 
directors as managing director and co-editor of 
a paper run by the company held to bo invalid 
since there ’was in law and in fact only one 
director acting on behalf of the company the 
other being incapacitated by his personal 
interest. Ramaswaml Iyer v. Madras Times 
Printing & Publishing Company, 32 Ind. Cas. 
350 = 38 M. 991, 

BAKEVYELL, J. 

(5) Right to forfeit shares how to he exercised 
— Winding up proceedings— Person when to he 
placed on the list of contributories. Kanahl Ram 
¥. KlsherChand, 37 P.R. 1915 = 101 P.W.K. 
1915 = 2 P.L.R. 1916 = 29 Ind. Cas. 567. Bee 
Final Part, 1915, Col. 516. 

Compensation. 

(1) Improvements— Compensation — Bona fide 
belief as to title. 

It was found that the defondant had rebuilt 
the houses in dispute having purchased the 
same while the plaintiff’s suit for possession 
was pending against the persons from whom the 
defendant had purchased the houses. It was 
further found that the defendant and his trans- 
ferees had a bona fide belief that their title was 
good. 

Held, that the defendant was entitled to 
elaim compensation from the plaintiff before 
deoree for possession oould be exeouted by him. 


'Compensation— (Concluded). 

Amir Ghand v. Durga Das, 70 P.L.R. 1916— 

92 P.W.R, 1916-34 Ind. Cas. 957. 

BHADI Lad and Le ROSSIGNOB, JJ. 

(2) For removal of fixtures by Calcutta 
Municipal authority — Whether payment of 
compensation is a condition precedent to such 
removal— Court by whioh claim to such com- 
pensation is cognizable. See Ben. ACT III OF 
1899 (Municipal), No. 3. 18 Bom. L.R. 878. 

(3) Suit for, for illegal ejeotment — Parties— 

, Limitation. See OUDH ACT XXII OF 1886 
I (Rent), No. 34, 31 Ind. Cas. 447. 

I (4) Right of vended to, for litigation in oon- 
nootion with pre-empted property — Considera- 
tion of equitable circumstances. See PUN. 
aot ii of 1905 (Pre-emption), No. 5, 30 
Ind. Cas. 517. 

(5) Breach of promiao to marry, for. Bee 
Buddhist Law (Marriage), No. 2, 9 Bur. 
L.T. 77. 

(G) For pre-emptor remaining out of posses- 
sion of pre-empted property — Interest. See 
CIV. Pro. Code (1906). No. 287, 170 P.W.R. 
1916. 

(7) See Contract Act, No. 80, 32 Ind. 
Cas. 511. 

(8) Work done by defendant for plaintiff — 
No proof of agreement as to payment of com- 
mission — Award of reasonable. Bee CONTRACT 
ACT, No. 79, 30 Ind. Cas. 223. 

(9) See Land ACQUISITION ACT (1894), 
No. 13, 31 Ind. Cas. 259. 

(10) Mortgage — Award of, for breach of penal 
olause— Amount awarded a charge on mort- 
gaged property. See LIMITATION, No. 4, 30 
Ind. Cas. 323. 

(11) Specific performance— Misrepresentation 
as to extent of property — Principle — Court of 
equity. See VENDOR AND PURCHASER, No. 7, 
32 Ind. Cas. 47. 

Compensation for Improvement. 

Ejectment— Tenant’s right to compansation 
for buildings or for time to remove them after 
expiry of term— Equitable estoppel. 8ee LAND- 
LORD and Tenant, No. 29, 9 But.L.T. 101. 

Compensation for Tenants’ Improvements 
(Malabar) Aot. 
sft Mad, Act I of 1900. 

Complaint. 

Under Copyright Act— Discharge of aooused 
— Power of High Court to direct further 
enquiry. See LETTERS PATENT (MADRAS), 
No. 6, 30 Ind- Cas. 721. 

Compoundable Offence. 

Criminal oase compoundable with leave of 
Court only-Agroomoot to oompound Buoh oase if 
opposod to public policy— Offence not so oom- 
poundablo alleged but no summons issued— 
Effeot. See AGREEMENT, No. 1, 20 O.W.N. 946. 

Compound Interest. 

(1) Interest on interest— Interest on default 
becoming principal . 
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^ Compound Intereit— (Concluded). • 

Compound interest is not interest on interest, 
it is interest on a sum or sums whioh were 
interest but whioh, on default or liquidation, 
immediately becomes prinoipal. Sham Sun- 
dar v. Harbans Singh, 30 Ind. Gas. 517. 
Johnstone and shah Din, jj. 

(2) Provision regarding payment of interest 
on default — Relief against penal clause— Assess- 
ment of compensation— Conduot of parties. 
See CONTRACT ACT, No. 93, 30 Ind. Cas. 323. 

Compromise. 

(1) Registration— Compromise— Not embodied 
in decree . 

Where a compromise was not embodied in 
the deoroo but merely remained amongst tho 
records of the Court and it was an agreement 
for the exchange of lands and the parties con- 
templated that it would be carried into effect 
by a deoroo of tho Court but was not so done, 
the agreement remains to be effected by a 
document of transfer of the property and does 
not require registration. Palavalasa Appala- 
swaroy v. Sri Dantaluri Narayana Ganapa- 
tlraju, (1916) M.W.N. 276 = 31 Ind. Cas. 446. 
Bakewell and Napier, jj. 

(2) Compromise decree how far operates as rea 
judicata— Compromise decree relating topro - 
perties outside the scope of the suit— Effect — 
Registration whether necessary . 

So far as it relatos to tho properties within 
the scope of the suit a compromise deoroo is res 
judicata , but so far as it relates to proper- 
ties outside the scope of tho suit, such a decree. 
If tho terms of the compromise are embodied 
within the decree, is judicial evidence of an 
agreement to transfer an interest in the pro- 
perty. It is not necessary in suoh a oaso to 
register the compromise potition. Bisseswar 
Ram v. Mahadeo Pahan, 1 Pat. L.J. 208 = 36 
Ind. Cas- 290. 

MULLICK, J. 

References 22 M. 508 = 26 I. A. 101; 1 0. 
L.J. 406 ; 7 C.L.J. 496, F. 

(3) Compromise decree , effect of. 

When a case is settled by compromise, the 
deoision is as binding as if it had been dooidod 
after hearing evidence and it is not permissible 
to go behind that dooision and enquire whether 
the deoision might have been differept if ovid- 
enoo had boon adduced. BiBheshar D&br y. 
BaghlrunniBBa, 31 Ind. Cas. 902. 

BAILLIE. S.M. 

(4) Partition suit— Compromise pending an 
appeal— Compromise about money payable 
by 07ie of the parties— Compromise signed 
by that party— Absence of consent by another 
party immaterial. 

Where pending an appeal in a partition suit 
a compromise was concluded whioh did not 
modify the decree of the Court below as regards 
the properties divided but made certain provi- 
sions with reference to an amount of money 
payable by one of the parties, it is binding on 
the parties though it is not signed by another 


Compromise— {Continued). 

party. Aohama Naldu y. Krishnaswamt 
Naldu, 34 Ind. Cas. 518. 

ABDUR RAHIM and SPENCER, JJ. 

Reference :— 24 M. 326, D . 

(5) Compromise decree— Terms of the Razi- 
namah reproduced in the decree— Specific provi- 
sion in decree that the terms so far as they relate 
to the suit only are executable— Executability of 
decree as regards terms outside the scope of s uit, 
Subbanarayana Alyar y. Maya Thevan, 2 

L. W. 608 = 30 Ind. Cas. 263. See Final Part, 
1915, Col. 518. 

(6) Compromise decree, penal clause in, if can 
be relieved against . Ram ay ana m Jogamma y. 
Enamandra RamalakBhmi, 2 L.W. 635 = 30 
Ind. Cas. 248. See Final Part, 1915, Col. 519. 

(7) Compromise by limited owners— Scope and 
effect— District Judge to act on the opinion of the 
jnajofity of the Full Bench. Elamarty Banga- 
rayudu y. Manglpoody Perayya Sastry, (1915) 

M. W.N. 810 = 2 L.W. 1025 = 30 Ind. Cas. 927. 
Sou Final Part, 1915, Col. 519. 

(8) See Ben. Act VIII of 1885 (Tenancy), 
No. 64, 35 Ind. Cas. 445. 

(9) Application by judgment-debtor to record 
satisfaction of decree— Enquiry into questions 
of 4aot— One of the judgment-debtors a minor — 
Validity of compromise — Court's duty— Com- 
promise aftor deoree-Applicability of 0. XXXII, 
r. 7, Civ. Pro. Code. Seo ClV. PRO. CODE 
(1908), No. 429, 31 M L J. 207. 

(10) Compromise by next friend or guardian 
when binding on minor — Leave of Court. Sec 
Civ. PRO. CODE (1908), No. 585. 35 Ind. Cas. 
675. 

(11) Consent decree undor O. XXIII, r. 3, 
Civ. Pro. Code, when may be passed — Compro- 
mise not recorded— Effect— Appeal. See OIV. 
PRO. CODE (1908), No. 569, 43 C. 85. 

(12) Ex parte decree — Payment of dooree 
amount on —Order setting aside said deorea 
after disposal of appeal by other judgment- 
debtors. See ClV. Pro. CODE (1908), No. 384, 
30 Ind. Cas. 247. 

(13) Order recording petition of— Jurisdiction 
of Court to deoido whether suit has been Eettled 
out of Court when one party denies the settle- 
ment— Absence of authority of persons negotiat- 
ing compromise. See ClV. PRO. CODE (1908), 
No. 565, 36 Ind. Cas. 375 = 21 C.W.N. 366. 

(J4) Plaintiff's compromising with only soma 
of the defendants— Dismissal of suit for non- 
prosooution — Court if bound to pass a deorea 
embodying the terms of compromise under 
0. XXIII, r. 3, Civ. Pro. Code — Appeal If lies 
when no decree passed — Revision if lies. Bee 
OlV.PRO. CODE (1908), No. 254, 20 C.W.N.752. 

(15) Prior suit for partition— Minor parties— 
Reference to arbitration — Deoroo in aocordanoo 
with award — Appeal from decree — Compromise 
in appeal — Leave of Court not obtyiiued either 
to arbitration or to consent-decree— Effeot— 
Minor’s right of Buit to avoid the deoree— 
Prior partition suit re-openod with reference 
to all parties. See ClV. PRO. CODE (1908)* 
No. 587, 30 M.L.J. 465. 
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Compromise— {Concluded). 

. (16) Party compromising suit not estopped 
from urging setting aside sale in entirety, when. 
Bee ESTOPPEL, No. 6, 81 Ind. Cas. 853. 

(17) Mutation proceedings, registration of 
petitions of, filed in. Bee FAMILY ARRANGE- 
MENT, No. 1, 19 O.C. 75. 

08) Compromise by father as next revor- 
sioner— Whether binding on son. See HINDU 
Law (Reversioners), No. i. 19 M.L,T. l. 

(19) Compromise by widow when binding ou 
reversioners. Bco HINDU Law (WIDOW), 
No. 8, 31 M L. J. 87. 

(20) Compromise cutered into with a Hindu 
widow — Not binding on loversionors— Effect. 
Bee Hindu Law iWidow), No. 9, 14 A.L.J. 
881. 

(21) Of suit with reversioner’s consent — 
Compromise having effoct of alienation — Right 
of reversioner to question compromise. See 
Hindu Law (Widow) No, 25, 30 Ind. Oas. 
927. 

(22) Views of parties as to compromise if 
absolute. See MAHOMEDAN LAW (GUARD- 
IANSHIP), No. 3, 3 L.W. 379. 

(23) Pleader's acts how far binding on 
olients — Pleader’s authority to compromise — 
Vak.ilatnamah containiog such authority 
whether sufficient— Form IV, Sind Courts Civil 
Circulars— O. Ill, r. 1, Civ. Pro. Code. Bee 
PLEADER AND CLIENT, No. 5, 9 8.L.R. 218. 

t24) Suits for partition by youngor Fens com- 
promised, presumption from. Bee PRIMOGENI- 
TURE, No. 1, 1 Pat. L.J. 509. 

(25) Application for probate— Petition of 
compromiso between propouuder and objector 
dividing testator’s property — Probate oase 
decided on such compromise without proof of 
will, if legal. See PRORATE, No. 3, 20 C.W.N. 
986. 

(26) When binding on reversioners. Bee 
Prohate, No. 1, 23 C. L.J. 82. 

(27) Settlement of dispute in mutation pro- 
ceedings — Petition to Revenue Courfc.-Admissi- 
bility in evidence without registration. Bee 
Registration act (1908), No. 22, 14 a.l.j. 
449. 

(28) Nature and validity of compromise 
decrees. See RELIGIOUS ENDOWMENTS, 
No. 1, 30 M.L.J. 274. « 

Compromise Decree. < 

(1) Penalty in— Power of execution Court 
to interfere. Sro CONTRACT ACT, No. 94, 32 
Ind, Caa. 796. 

(2) Right of party to, to prove that his consent 
was obtained by misrepresentation and fraud— 
Necessity for suit to set aside deorce See 
EVIDENCE ACT, No. 25, 30 Ind. Cas. 639. 

(3) See Execution of Decree, No. 34, 32 
Ind. Cas. 693. 

(4) See &INDU Law 'Gift), No. 9, 33 Ind. 
Cas v 521. 

Compulsion. 

Money paid under compulsion of legal pro- 
cess— Suit to recover the money if lies— Dona 


Compulsion— (Concluded ) . 

fide* of party receiving payment— ESeot. Bee* 
OlV. Pro. CODE (1908), No. 460, 20 O-W.N. 
188. 

Compulsory Registration. 

Doed of gift— Requirements of-- Donor’s death 
after exeoution — At the donee’s instanoo — Gift, 
if complete and valid. See TRANSFER OF 
Property Act, No. 147, 31 M.L.J. 690. 

Computation of Time. 

ft) See Limitation act (1908), No. 38, 36 
Ind. Cas. 868. 

(2) See Transfer of Property act, 
No. 58, 33 Ind. Cas. 761. 

Concurrent Findings. 

Of faofc of Courts below, dismissal of appeal 
for. Seo BEN. ACT VIII OF 1886 (TENANCY), 
No. 67, 20 C.W.N. 1352. 

Conditional Decree. 

(1) Execution of —Civ. Pro . Code , 0. XXI, 
r. 22 — Notice to debtor— Objections to 
execution . 

Evod where O. XXI, r. 22 of the Code of 
Civil Procedure does not apply, the Court 
should issue a notice on the judgmont-dobtor 
and hear his objection, if any, before it grants 
execution of a conditional decree on the ex parte 
statement of the deoree-holder that the con- 
tingency contemplated has happened. Syam 
Mandal y. Satl Nath Banerjee, 24 C.L.J 623. 
MOOKEHJEE and CUMING, JJ. 

(2) Execution of— Coats— Procedure. Bee 
Execution of decree, No. 26. 31 Ind. Cas. 
664. 

(3) Court’s power to paES. Seo SALE, No. 13, 
31 (nd. Cas. 106. 

Conduct. 

Evidence of, as to whether a mortgage was 
really a Kobala. See EVIDENCE ACT, No. 60, 
35 Ind. Cas. 102, 

Confiscation. 

(1) Declaration of war between England and 
Germany— Cargo shipped by British subjects 
before declaration — Enemy ship — Destined to 
German port— Property in goods shipped — 
Confiscation. Re Cargo ex S.S. Rappenfeii, 
42 C. 334 = 30 Ind. Cas. 174. See Final Part, 
1915, Coh 523. 

(2) Joint family— Grant of confiscated pro- 
perty to one member — Effect — Right of 
succession. Bee Hindu Law (IMPARTIBLE 
ESTATES), No. 1, 14 A.L.J. 913. 

(3) Of proprietary rights in Oudh— Efl 60 t. See 
Hindu Law IWidow), No. 7, 19 0.0. l. 

Consent. 

(1) Of children to proposod marriage* -Parent's 
promise to marry their ohildren if enforceable. 
Bee Buddhist law— Marriage, No. a, 9 
Bur. L.T. 77. 

(2) Of parties, efifeot of. See JURISDICTION 
of Civil and revenue Courts, No. 6, 30 
Ind. Cas. 209. 
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'Consent Decree— (Concluded), 

(1) Suit foe redemption of mortgage— Relief 
sought being setting aside of a, between the 
parties and a prior Bale-deed as fraudulent, See 
BOM. ACT XVII OP 1879 (DEKHAN AORI- 
OULTUBIST’B RELIEF), No. 2, 18 Bom. L.R. 
708. 

(3) See CIV. PRO. CODE (1908), No. 164, 36 
Ind. Oas. 860. 

(3) Consent deoree under O. XXIII, r. 3, 
Civ. Pro. Code, when may be passed— Compro- 
mise not recorded — Effeot — Appeal. See UIV. 
PRO. CODE (1908), No. 669, 43 C. 86. 

(4) Power of Court to vary or set aside same. 
See ClV. PRO. CODE (1908), No. 284, 36 Ind. 
Cas. 239. 

(5) Contraot-— Time as of the essenoe of 
oontraot — Construction. See CONTRAOT, 
No. 14, 18 Bom. L.R. 803. 

(6) Res judicata — Gross negligence of guard- 
ian — Confession of judgment by guardian. 
See Guardian and ward, No. l, 117 P.L.R. 
1916. 

(7) Nature and validity of compromise 
deorees. Seo RELIOIOUS ENDOWMENTS, 
No. 1, 30 M.L.J. 274. 

Consequential Relief. 

(1) Suit against order on claim petition— 
Plaintiff’s right to declaration and— Sale of 
property before order on the olaim petition— 
Limitation; See CIV. PRO. CODE (1908), 
No. 466, (1916) 2 M.W.N. 207. 

(2) Declaratory suit for removal of a Mahant 
in possession and declaration that plaintiff has 
the right to nominato a successor for possession. 
Bee Declaratory Decree. No. i, 95 P.R. 
1916- 

(3) Seo SPECIFIC RELIEF ACT, No. 27, 
115 P-L.R. 1910. 

Consideration. 

(1) Advancement — Moher — Conveyance of 
property in satisfaction of me hot— Consider- 
ation not necessary — Suit for possession — 
Limitation Act (IX of 1908), Arts. 142, 144. 

In 1898, the plaintiff’s husband sold to her 
two houses by a registered doonment lor 
Rs. 1.700 (babashahi) in satisfaction of her 
meher (dowry). In one of the houses oonveyod, 
the plaintiff’s huabaud continued to reside as 
before till his death wbioh took plaoo # in 1911. 
On his death, the defendants having taken 
foroiblo possession of the house, the plaintiff 
Bued to recover possession. The lower Courts 
rejected the olaim first on the ground, that the 
dooument was not supported by consideration 
and, seoondly, that the olaim was barred by 
limitation. On appeal : 

Held, that the document being a doonment 
of advancement needed no consideration to 
•upport it. 

(2) That the suit was within time, for the 
residenpe by the husband from 1898 to 1911 
was permissive and on behalf of the plaintiff, 
Ibpahlm v. Iia Raiol, 18 Bom. L.R. 610*41 
3. 5*86 Ind. Caa. 715. 

Beaman and Heaton, jj. 


Consideration— (Concluded). 

(2) Bond , renewal of— Release of original 
debtor— Acceptance of new debtor— Contract Act % 
8. 2 ( d ). Mohei Chandra Guha v. Rajanl, 
Kanta Dutt, 22 C.L.J. 235-31 Ind. Cas. 29. 
See Final Part 1915. Col. 624. 

(3) Mortgage of land in favour of agriculturist 
who undertakes to pay debt due from an 
agriculturist to a non-agriculturist — Transfer 
of Property Aot, S. 58. Sea PUN. ACT XIII 
OF 1900 (ALIENATION OF LAND), No. 1, 
114 P.W.R. 1916. 

(4) Finding that a oertain amount of the, 
money was returned after registration is a 
question of faot. Seo APPEAL — SECOND 
APPEAL, No. 6, 115 P.W.R. 1916. 

(5) Objections to execution sale— Compro- 
mise — Consideration. See CONTRACT, No. 9, 

3 L.YP. 435. 

(6) See CONTRACT act, No. 3, 32 Ind. Cas. * 
416. 

(7) Guarantee — Absence of — Effeot. See 
Contract ACT, No. 1, 33 Ind. Cas. 732. 

(8) Promissory note — Endorsement— Pre- 
sumption of— Oral evidence to prove considera- 
tion for endorsement. Soo EVIDENCE ACT, 
No, 62, 32 Ind. Cas. 233. 

(9) Recital in pro-note as to— Proof of consi- 
deration of a different kind. See EVIDENCE 
ACT, No. 70, (1916) M.W.N. 474- 

(10) Promissory note— Presumption as to 
consideration. Bee HINDU LAW— ALIENA- 
TION, No. 24, 34 Ind. Cas. 617. 

(11) Pardanashin woman executing sale-deed, 
liability of —Denial of receipt of. by exeoutant 
of deed— Onus of proof. See LIMITATION ACT 
(1908), No. 192-a, 33 Ind. Cas. 746. 

(12) See Mortgage— General, No. 49, 
35 Ind. Cas. 56. 

(13) Boo MORTGAGE— GENERAL, No. 52, 
35 Ind. Cas. 455. 

(14) Promissory note by a young boy just 
emerged from minority with large expectations 
— Burden of proof re-passing of. See NEGOTI- 
ABLE INSTRUMENTS ACT, No. 23, 31 Ind. 
Cas. 739. 

(15) Consideration 6iihuUaneous with the 
passing of the pro-note — If action on debt would 
lie. Seo PARTNERSHIP, No. 6, (1916) 2M.W; 
N. 14. 

(16) Second suit to recover mortgage- money 
— Failure of— Suit for money had and received 
—Limitation. See RES JUDICATA, No. 17, 18 
Bom. L.R, 779. 

(17) Non-payment of— Delivery of deed— 
Effeot. See SALE, No. 19, 34 Ind. Cas. 106. 

(18) Registration of sale-deed— No taint of 
fraud, not paid— Title passing notwithstanding 
— Stranger alleging fraud— Burden of proof. 
See SALE, No. 12, 34 Ind. Cas. 125. 

(19) Suit for cancellation of sale-deed when 
no, passed— Point to be considered. Bee BPEGU 
fio Relief Aot, No. 24, 31 Ind, Cas. 77. 
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Uonilderatlon— {Concluded). 

(30) Loan— Exeoution of promissory note— 
Bait on original consideration— When main- 
tainable. See STAMP ACT (1899). No. 9. 9 S. 

L. R. 160. 

Consolidation. 

Of suits when may be allowed. See OlV. 
PRO. CODE (1909), No. 323, 20 C.W.N. 476. 
Construction. 

1. — OF ACTS. 

2. — op Contract. 

3. — of decree. 

4. — of Deeds. 

6.— OF DOCUMENTS. 

6. — of grant. 

7. — of Statutes. 

8. — of Wide. 

9. — of Words. 

1.— Of Acts. ' 

(1) Where the language of a statute, in its 
ordinary meaning and grammatical construc- 
tion, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to some 
inoonvenienoe or absurdity, hardship, or injus- 
tice, presumably not intended, a construction 
may be put upon it which modifies.tho meaning 
of the words, and even the struotura of the sen- 
tence. Alyasamler y. Yenkatachela Mudall. 
31 M.L.J. 613= (1916) 2 M. W. N. 296 = 20 

M. L.T. 391 = 4 L.W. 607. 

abdur Rahim, o.c.j., Seshagiri aiyar 
and Phillips, jj. 

(2) High Court— Original side— Right of audi- 
ence enjoyed by practitioners for long time 
cannot be taken away except by express 
words or by necessary implication . 

An act passed several years after the right of 
audience of certain legal practitioners on the 
original side has been enjoyed, cannot be 
oonBtrued as taking away that right in the 
absence of provision in plain terms or by 
necessary implication. Namberumal Chetty y. 
Naraslrohacharl, 31 M.L J. C08 = (191G) 2 
M.W.N. 629. 

Coutts-Trotter, J. 

(3) Act to be done at particular meeting con- 
vened in particular way % when valid — 
Notice of Agenda— Proceedings of meeting 
when valid . 

If a particular aot must, by statute, be done 
at a particular kind of meeting, convened in a 
particular way, no meeting oan do that act 
which is not a meeting of that particular kind 
or has not been convonod in that particular 
way. The members of the body must have 
notice of what it is proposed to do at the meet- 
ing, or its proceedings will be invalid. Ordi- 
narily, it will be sufficient if they have notice 
of the substanco of what is proposed, unless 
the statute in terms enacts that the notioe 
must not only give the substanoe of what is 
proposed but must oall it by its statutory name, 
la re G.A C . Hatesan, 3* M.L.J. 634 =40 M. 125. 
COUTTS-TROTTER and KUMARASWAMI 
sastri, jj. 

References :— (1916) 2 Ch. 67 ; (1867) L.R. 2 
Ch. 191 ; (1877) 3 O.P.D. 282, R. 


Construction— (Continued), 

1.— Of Acts— (Continued), 

(4) Waste Lands Acl t 1863— Conditions of 
application of provisions, strict proof of. 

The Waste Lands Aot, 1863, is drastio in 
its oharaoter, and makes a great invasion on 
private rightB, and consequently those pleading 
it must bring the matter strictly within its 

? revisions. The Secretary of State fop 
ndia Id Coancll y. Maharaja Radha Klihore 
Manljya Bahadur, 14 A.L.J. 1206 = 18 Bom. 
L.R. 1027 = 20 M.L.T, 549 = (1917) M.W.N. 25 
= 21 C.W.N. 291 = 6 L.W. 670,(P.C.). 

Lord Dunedin, Lord Moulton, Sir 
John Edge and Mr. Ameer ali. 

(5) Indian Contract Act , 1672— To be held 
to be exhaustive on matters when it variee 
from English Law , 

Though the Indian Contraot Aot, 1872, pur- 
ports to deal only with “ certain parts of the 
law relating to oontraots,” it would appear 
that, where it does treat with a subject in a way 
at variance with the law of England, it should 
be regarded as exhaustive, and binding on the 
Courts in India, BallabhdaB v. Palkajl, 12 N» 
L.R. 177. 

Batten and Stanyon, a.j.cs. 

(G) See ABATEMENT OF APPEAL, No. 1, 
(1916) 2 M.W.N. 280. 

(7) Where a Statute expressly or by implica- 
tion leaves the determination of oertain matters 
to the Body Corporate created by it, the latter 
has no power to dolegate its authority on 
matters within its oompotonoo to a third person. 
See ACT VIII OF 1904 (UNIVERSITIES), 
No. 1, 31 M.L.J. 634. 

(8) Indian Aot based on English Law- 
Applicability of English decisions in interpret- 
ing the Indian Aot. See ACT HI OF 1909 
(PRESIDENCY TOWNS INSOLVENCY). No. 17, 
39 M. 260. 

(8-a) See Ben. Act III OF 1884 (MUNICI- 
PAL), No. 3, 35 Ind. Cas. 782. 

(9) Heading of chapter if may be looked at 
for construing seotions. See BEN. ACT VIII 
OF 1885 (Tenancy), No. 63, 20 C.W.N. 1097. 

(10) Statute not declaratory but amending— 
Retrospective operation. See Ben. ACT VIII 
OF 1885 (TENANCY), No. 3, 20 C.W.N. 258. 

(11) See Ben. Act V OF 1911 (CALCUTTA 
IMPROVEMENT), No. 1, 24 C.LJ. 246. 

(12) Statute interpretation of — Ordinary 
meaning — Consistent with the Aot — Proper 
course— Intention of Legislature, immaterial. 
See BOM. 'ACT III OF 1?01 (DISTRICT 
MUNICIPAL), No. 3, 9 S.L.R. 126. 

(13) Construction of statutes— Grammatical 
meaning— Objeot of legislature. See O.P. AOT 
IX OF 1883 (TENANCY), No. 1, 12 N.L.R. 51* 

(14) Estates Land Aot explicit— Principles of 
general law, if applicable. See Mad. AOT I OF 
1908 (ESTATES LAND), No. 20, 4 L.W- 168 r 

(15) Two possible constructions — Whioh to be 
preferred. See MAD. AOT 1 OF 1908 (ESTATES 
LAND), No. 8, 3 L.W. 699. 
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Construction— [Continued) , * 

— 1.— Of koto— (Concluded), 

(16) Contracting out of statutory rights — 
Freedom of oontraot — Statute, interpretation 
of. See U.P. ACT II OP 1901 (AGRA TEN- 
ANCY), No. 34, 34 Ind. Gas. 441. 

(17) Oiv. Pro. Code, 1908, 0. XXI, r. 57 
whether retrospective. See ATTACHMENT, 
No. 1, 31 Ind. Gas. 9J1. 

(17-o) See GlV. PRO. CODE (1908), No. 397, 

31 Ind. Cas. 869. 

(18) Referenoe to marginal notes to seotions 
in Aote. See COMPANIES ACT (1882), No. 9, 
4 P.W.R. 1916. 

(19) Interpretation at the time of enaotmont 
—Mandatory onaotments if and when direotory. 
Bee CONTRACT, No. 2, 23 G.L.J. 26. 

(20) Interpretation of oontraot. Seo CON- 
TRACT ACT, No. 106, 20 C.W.N. 1182. . 

(21) Penal seotion to be strictly construed. 
Bee CRIM. Pro. CODE, No. 6, 4 L.W. 613 

(23) Provisions in bar of suit — Strict interpre- 
tation. See Customs (Pun jar— Aliena- 
tion), No. 6, 48 P.R. 1916. 

(23) Preamble, proper use of. See EASE- 
MENTS. No. 1, 20 C.W.N. 1158. 

(24) Limitation of ordinary incidents of liti- 
gation to be express. See LIMITATION ACT 
(1908), No. 269, 31 M.L.J. 324. 

(25) Interpretation of fisoal onaotments. See 
Succession Certificate act, No. ii, 20 
C.W.N. 1125. 

(26) Limitation Aot — 8triot oonstruotion. 
Seo Transfer of Property Act, No. 67. 
9 Bur. L T. 45. 

2.— Of Contract. * 

Question of — Question of law for the Courts. 
$oe INJUNCTION, No. 1, 20 C.W.N. 467. 

3.— Of Decree. 

(1) See CIV. PRO. CODE (1908), No. 722, 35 
Ind. Cas. 761. 

(2) By executing Court — Absence of patent 
ambiguity — Alteration of decree under guise 
of interpretation. See CIV. PRO. CODE (1908), 
No. 116, 36 Ind. Cas. 600. 

(3) Contraot— Time as of the essence of con- 
tract — Construction — Consent-deoree. See 
CONTRACT, No, 14, 18 Bom. L.R. 80S. 

(4) Execution— Ambiguous deoree— Court’s 
power of oonstruotion. See EXECUTION OF 
DEOREE, No, 32, 33 Ind. Cas. 561. 

(5) Referenoe to the pleadings and the reoord 
in oonstruing the deoree, Seo EXECUTION OF 
DECREE, No. 28, 34 Ind. Cas. 344. 

(6) Sale of widow’s right, title and in- 
terest in her husband’s properties — Tost to 
determine the interest sold — Decree (or mesne 
profits. Seo HINDU LAW (WIDOW), No. 33, 

32 Ind. Cas. 687. 

(7) Settlement deoree, oonstruotion of. See 
JURISDICTION OF CIVIL COURTS, No. 5, 19 
O.C. 339. 


Construction— [Continued)* 

3.— Of Decree-HConctoded). 

(8) With referenoe to plea of res judicata* 
See RES JUDICATA, No. 12, (1916) 2 M.W.N. 
133. 

(9) Seo Specific Relief Act, No, 61, 35 
Ind. Cas. 106. 

4,—Ot Deeds. 

(1) Document— Construction — Mortgage or 
charge— Covenant to pay whether can he 
implied . 

Where a dooument had been executed by the 
stake-holders and subscribers to a chit contain- 
ing the usual provision that the prize-winner 
should gxoouIq a security bond before he gets 
tho prize money : 

Reid on a construction of the dooument that 
it amounted to a mortgage and not merely 
charge. The mere faot that there was no 
express covenant to pay, when one must neoes- 
sarily be implied, will not affect the oonstruo- 
tion of the dooument. Babraroanla Iyer v. 
Papchanatha Iyer, (19IG) 2 M.W.N. 263. 
OLDFIELD and 8ADASIVA AlYAR, JJ. 

Reference :— 23 M.L.J. 131, D, 

(2) Mortgage by conditional sale or sale with 
covenant to purchase — Test . 

In the caae of a dispute as to whether a 
dooument. is a mortgage by conditional sale, or 
a sale with a covenant for re-purohase, the test 
is tho intention of the parties to be gathered 
from the language of the doouments themselves, 
viewed in the light of the surrounding circum- 
stances (a). 

It is a rule of law diatated by common sense 
11 that prima facie an absolute conveyance con- 
taining nothing to show that the relation of 
debtor and oreditor is to exi4£*between the 
parties does not cease to be An absolute convey- 
ance, and becomes a mortgage merely because 
the vendor stipulates that he shall have a 
right to re purchase (6). (Per Lord Cranworth ). 
Jhanda Singh v. Sheikh Wahlb-ud-din, 31 M. 
L.J. 750 = 20 M.L.T. 529 = 21 C.W.N. 66 = 14 
A.L.J. 1189 = (1916) 2 M.W.N. 670=38 A. 570 
= 19 Bom. L.R. 1 = 5 L W. 189 = 36 Ind. Cas. 
38. 

Lord chancellor, Lord atkinson 

and SIR JOHN EDGE. 

References [a) 17 I. A. 98, F. ; 37 I. A. 58, 
D, Iff) (1858) 2 D. G. & J. 97 (105) ; (1888) 
L.R. 13 A. 0. 554 (568); 17 I. A. 98, F.; 27 I. A. 
68 , D. 

(3) Mortgage — Construction of covenant— 
Clause as to payment upon mortgagee receiv- 
ing less than the stipulated amount of pro- 
fits— Sum payable on redemption, 

A mortgage-deed provided that the mortgagor 
would be entitled to redeem on payment of the 
prlnoipal amount of the mortgage, and that the 
mortgagor would have nothing to ao with the 
profits of the mortgaged property nor would 
the mortgagee get anyjnterest so long as" the 
mortgagee remained in possession. It then 
provided that Bhould there be a deficiency of 
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Construction— (Continued). \ 

4.— Of Deeds— (Continued). 

profits, then the mortgagor would pay the 
defioient amount with intcrost at 2 per cent, per 
mensem, from his own pocket. In a suit for ^ 
redemption, held , that the mortgagor was 
entitled to redeem on payment of tbo principal ; 
amount only of the mortgage, there being uo ! 
covouant t^t tho deficiency of the profits was 1 
to be added to tbo principal at the time of re- I 
deception. All Ahmad v. Kalka Prasad, 14 
A.L.J. 986. 

Richards, c.j. aud rafiq, j. 

(4) Deed, construction of— Deed bttween mvner 
of soil and capitalist— Transfer of land, ■ 
effect of— Partnership. 

In this case one J entered into an agreomont 
with B and T tho terms of which were recorded i 
in a document. The important olauses of that j 
document wore as follows : — “ I, J gave in I 
writing that there is a karia which takos its i 
supply from Dhoro Naro. Jn all the rights j 
and interests of the lands within tho limits of i 
this karia, and in thi& karia , I taka B and T i 
as partners with myself having one-third share. 
From this day, in this karia and in all the ; 
rights and interests of the land one-third share 
is and shall remain in fcrco and there arc Wo 
shares of mine and will remain as such. Wo ( 
become and shall remain bound and responsible , 
with each other according to the following 
terms.” Then followed the conditions under 
which money was to be advanced, whatever j 
money was required for cultivatiou without j 
interest ; if they failed to pay an required they j 
were to be liable for interest at a certain fixed ! 
rate. J was to mako all the arrangements for 
the cultivation and to sell tho produce at a j 
oertain rate. All advanocs wore to bo paid out j 
of the sale-proceeds and the net profit was to , 
be divided in certain proportion. J was to bo j 
allowed to retain tho whole produce out of the 
Kharif crop and six jirebs out of the Rabi crop. 

It was also declared that the parluerbhip would . 
continue to remain for ever from generation 
to generation and would be agreed to by the , 
heirs and executors of J. 

Field on a construction of the ahovo dcou- : 
moot (1) That the said ded did not create a 
transfer of one-third share of theland and water- 
course to B and T but that it created a partner- i 
ship between tho parties by wbioh the whole 
land was tranefeired to the partnership As a 
partnership asset and treated as partnership 
property, the owner of tho soil having Agreed , 
to provide the land and B and T having agreed ; 
to provido the required capital. 

(2) That the above said partnership was 

terminable at will and that on the termination j 
of euoh partnership, the relief of B and T was j 
by a suit for partnership accounts nod not for | 
partition and possession of one-third -hare in 
the land. , j 

(3) That on the termination of such partner- 
ship, B and T oould not remain under a I 
liability to finanoe the partnership whiob no , 
longer existed, ana that in taking accounts of ' 
euoh partnership tbosr liability to find money 1 


Construction— (Continued). 

4.— Of Deeds— (Continued). 

every year for cultivation must be assessed 
and debited against them on taking accounts. 
Bllawal t. Glanmal, 10 S L R. 58 = 35 Ind. 

Cas. 652. 

Pratt, j.o. and Crouch, a.j.c. 

(5) Construction of document— Sale of land— 
Vendor and purchaser— Intention to trans- 
fer the whole of the share of the vendor in 

„ a village— Inadvertant omission of certain 
plots in the list attached— Omission imma- 
terial — Falsa demonstrate — Pleader , 
authority of — Withdrawal of a plea— 
Withdrawal binding on the party . 

Where on the true construction of a sale- 
deed it appears that the intention was to trans- 
fer shares, the vendor’s intention being to 
transfer tho whole of tho share in a oertain 
village, if in tho list attached to the sale-deed 
certain numbers were omitted by mistake, 
that cannot make any difference on the effect 
of the sale-deed and the transferee will get title 
to the entire share intended to bo conveyed and 
the maxim 1 falsa demonstrate non nocet ’ ap- 
plies to the case. 

A pleader has full authority to withdraw any 
plea which had been raised in the case and the 
party cannot bo heard to oontend that tho 
pleader had no authority to do so and euoh plea 
is not thereafter open to tho party in tbo appeal. 
Surajpal Singh v. Debi Bakhsh Singh, 34 
Ind. Cas. 390. 

Lindsay, j.c. 

(6) Sale followed by agreement for re-purchase 
—Cons truction— Onus, 

A sale followed by an agreement for re- 
purchase of the land for a oertain sum within a 
certain time may bo construed as a species of 
mortgage, He who asserts that tho transaction 
is mortgage must prove it. Maung Kya Hols 
y. Maung Ko Kyaw, 35 Ind. Gas. 336 = 10 
Bur. L.T. 4. 

PARLETT, J. 

Reference :— 12 A. 387 (P.C.), R- 

(7) Consti notion of document — Transaction 
whether sale or mortgage — Surrounding 
circumstances . 

The mere fact of the oonditions on which the 
mortgngo can be redeemed being onerous, 
would not be sufficient to justify the Court in 
coming to the conolusion that the transaction 
which purported to be a mortgage was a sale. 
Tbo surrounding circumstances bavo to be 
looked to, Muhammad Quaslm v. Sheo 
Slog Swaml Jangam, 32 Ind. Cas. 192. 
BANERJEE and PlGGOTT, JJ. 

(8) Construction of document — Wajib-ul-ars 
—'Farar' meaning of. 

Where a wajibul-ars contains tho following 
olause 14 where an owner of the grove 4 gaon m 
farar ho jatahai 9 his grove becomes ‘ nasuU ,,f 
tho word 4 farar ' oannot apply to a man who 
leaves a village openly in order to take up bis 
residence in an adjoining village. The word 
means an absconder. There muBt be something 
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4.— Of Deeds— (Continued), 

clandestine or irregular about the departure. A 
man oannot be oalled 1 farar * simply bcoause he 
has abandoned his oultivatory holding (a). 
Omari Shankar Singh v. Bhagwan Din, 82 
Ind. Gas. 337. 

STUART, A- J.C. 

Reference:— [a) 2 O.O. 291 (285), R . 

(9) See ABWA13, No. 1, 36 Ind. Cas. 404. 

(10) Condition repugnant to grant, effect gf, 
on construction. See ACT XV OF 1882 (PRE- 
SIDENCY SMALL CAUSE COURTS), No. 1, 4 L. 
W. 339. 

(10-fl) Bee BEN. ACT VIII OF 1885 (TE- # 
NANCY), No. 3 a. 32 Ind. Cas. 717. 

(11) Bee U.P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 42, 31 Ind. Cas. 898. 

(12) ' Whether a document is deed of mortgage 
or Bale — Whetbor it is ground for second ap- 
peal. See APPEAL (SECOND APPEAL), No. 6, 
115 P.W-R. 1916. 

(13) See CIV. PRO. CODE (1908), No. 233, 
31 Ind. Gas. 209. 

(14) See CIV. PRO. CODE (1909), No. 722, 
35 Ind. Cas. 761. 

(15) Of power of attorney. See CONTRACT 
ACT, No. 143, 36 Ind. Cas. 968. 

(16) Terms in partnership contract in writing 
not clear — Construction — Parol evidence — Evi- 
dence Act, 8. 93. See CONTRACT Act, No. 36, 
31 Ind. Cas. 632. 

(17) See EVIDENCE ACT, No. 81, 36 Ind. 
Cas. 597. 

(18) See Evidence Act, No. 8, UBR. 
(1916), 2nd Qr., p. 110. 

(19) Mutual mistake in description of land 
in registered mortgage-'deed, oral evidenoe to 
prove — Construction of document. See EVI- 
DENCE ACT, No. 73, 31 Ind. Cas. 671. 

(20) Negotiable instruments, construction of 
—Practice. See EVIDENCE ACT, No. 57, 4 L. 
W. 329. 

(21) See GRANT, No. 1, 31 Ind. Cas. 665. 

(22) Seo Hindu Law (Joint Family), 
No. 19, 31 Ind. CaB. 36. 

(23) Gift by widow — Gift with power of 
alienation —Construction of dcoument— Inten- 
tions of parties. See HINDU LAW (WIDOW), 
No. 28, 34 Ind. Gas. 596. 

(24) See LEASE, No. 12, 33 Ind. Cas. 264. 

(25) With regard to provisions as to forfei- 
ture. See Lease, No. 7, 39 M. 1049. 

(26) Of gift. See Malabar Law (Gift), 
No. 1, 32 Ind. Cas. 107. 

(27) Bee MORTGAGE (GENERAL), No. 48, 
34 Ind. Gas. 899. 

(28) Of power of attorney. See POWER 
OF ATTORNEY, No. 4, 36 Ind. Cas. 968. 

(29) Power of attorney — Construction of. 
Bee POWER OF ATTORNEY, No. 3, 39 M, 918. 

32 
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4.— Of Deeds— (Concluded). 

(30) See POWER OF ATTORNEY, No. 2, 
18 Bom. L.R. 821. 

(31) Seo Registration Act (1908), No. 15, 
98 P.R. 1916, 

(32) Provision in mortgage-deed restraining 
mortgagee’s right to suo — Independent clauses 
regulating the right — Construction of document. 
See RIGHT OF BUIT, No. 3, 30 Ind. Gas. 323. 

(33) Sale-deed— Construction of— Mortgage 
by conditional sale — Sale with agreement to 
recoovey — Distinction between— Intention of 
parties. Bee SALE, No. 11, 31 M.L.J. 375. 

(34) Document intending to operate on ven- 

dor’s death, construction of — Will. See 
SPECIFIC Relief ACT, No. 24, 31 Ind. Cas. 
77. . 

(35) Seo Succession Certificate act 
( 1889), No. 1, 31 Ind. Cas. 446. 

(36) See Transfer of property act, 
No. 82, 31 M.L.J. 317. 

(37) As to forfeiture. See TRANSFER OF 
PROPERTY ACT, No. 143, 31 Ind. Cas 454. 

(38) See WAJIB-UL-ARZ, No. 1, 36 Ind. Cas. 

66 . • 

(39) See WILL, No. 15, 114 P.R. 1916. 

B.— Of Documents. 

(1) Construction of documents — Intention — 
Surrounding circumstances, whether can be 
looked to — All the clauses to be given effect to— 
Construction nullifying a clause to be avoided — 
Debt— Assignment -Debtor's assent communi- 
cated to the assignee— No notice of any claim or 
charge in his own right— Debtor, whether can 
subsequently plead any such claim or charge — 
Liability on what grounded— Transfer of Pro- 
perty Act , S, 132 —Actionable claim— Transfer 
prima facie subject to equities — Transferee 
bound to ascertain their extent and prove that 
the transfer is free from an existing right — 
The term 14 witheut prejudice tohat it imports , 
when used in a private document, Yenkata 
Subblah Chetty v. Subba Naldu, 2 L.W. 977 
= (1916) M.W.N, 822 = 18 M.L.T. 533-31 
Ind. Cas. 152. See Final Part, 1915, Col. 528* 

(2) Construction of oovenanls — Agreements 
must, if possible, be inufrprotod so as to make 
them operative. See BEN. ACT VHI OF 1885 
(Tenancy), No. 38, 20 C.W N. 948. 

(3) Document— Question involving construc- 
tion of— When question of law— Second appeal. 
See APPEAL (SECOND APPEAL), No. 5, 63 
P.R. 1916. 

6.— Of Grant. 

(1) See U. P. ACT II OF 1901 (AGRA 
TENANCY), No. 42, 31 Ind. Cas. 898. 

(2) See Crown Grants, No. i, m M.L.J. 
483. 

(3) Rules as to — Grapt of land bounded by a 
stream— Rights of grantee. See GRANT, No. 2. 
14 A.L.J. 684. 
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Construction— {Continued ) , 

7.— Of Statutes. - 

Bee Construction of acts. 

8.— Of Will. 

(1) Bequest of property in which the testator 
has reversionary interest — Will by Hindu 
willow— Affirmation by reversioner. 

Where a testator bequeathed his entire pro- 
perty, moveable and immoveable of whioh he 
was then in possession and that of whioh he 
might obtain possession thereafter to his nep- 
hew. Held that the will covered the entire 
property which the testator held at the timo of 
his death, including the property in which the 
testator had a reversionary interest on the date 
of the bequest and which he afterwards inherit- 
ed, although in his lifetime he did not take 
any steps to acquire possession. „ 

A Court is bound to give effeot to every word 
of the will without ohango or rejection, pro- 
vided an effect can be given to it not inconsist- 
ent with the general intent of the whole 
will taken together, but if that cannot , bo 
done, the general intent has to be pursued, 
though it may involve the rejection or trans- 
position of a particular superfluous or raisplpoed 
word (a). 

A will by a Hindu widow is absolutely void 
(b) and no affirmation by a roversioner, unless 
it amounts to a renunciation by him of his 
reversionary interest, can validate it. Dhamsa 
Bakhah Singh v. Jagmohan Singh, 32 Ind.Cas. 
209. 

Kanhaiya Lai., a.j.c. 

Reference s : — (a) 13 R.R. 142 = 3 V. & B. 79 
= 35 E.R. 409, R. (b) 5 Bom. L.R. 314; 17 

B. 690, F . 

(2) See HINDU Law (Will), No. 7, 32 Ind. 
Gas. 569. 

(3) See Specific Relief act, No. l, 36 
Ind. Cas. 792. 

(4) Document intending to operate on ven- 
dor’s death, construction of—Will. See 
SPECIFIC Relief ACT, No. 24, 31 Ind. Cas. 
77. 

(5) Bee WILL, No. 18, 32 Ind. Cas. 267. 

9, — Words. 

(1) "Abkari.” See MAD. ACT I OF 1886 
(ABKARl), No. 1, 34 Ind. Cas. 927. 

(2) "Affected.” See BEN. ACT V OF 
1911 (Calcutta Improvement), No. l, 24 

C. L.J. 246. 

(3) 11 After notice to the other parties.” See 
Civ. Pro. Code (1908), No. 66, 160 P.W.R. 
1916. 

(4) "Aggrieved person.” See ACT III OF 
1907 (Provincial insolvency). No. 61, 36 
Ind. Cas. 771. 

(B) " Alien enemy. " See Alien Enemy, 
No. 3, 9 Bur. L T. 176. 


•Construction— (Continued), 

9.— Of Words— (Continued), 

(6) "Application.” See OlV. PRO. CODE 
(1908), No. 709, 31 M.L.J. 609. 

(7) "Assign.” Bee REGISTRATION ACT 
(1908), No. 33, 20 C.W.N. 1346. 

(8) " Attempt to enforce a forged instru- 
ment.” See Limitation act (1909), No. 166, 
32 Ind. Cas. 99. 

(9) 11 Aulad.” See HINDU LAW (WILL), 
No. 3, 97 P.L.R. 1916. 

(10) "Aulad.” See WAJIBUL ARZ, No. 1, 
36 Ind. Cas. 66. 

(11) "Bond.” See STAMP ACT (1899), No. 4, 
•9 Bur. L,T. 111. 

(12) Settlement ' by the founder 1 and 1 along 
with the founder’ meaning. See PUNJAB 
ACT XVI OF 1987 (TENANCY), No. 8, 3 P.R. 
1916 (Rev.), 

(13) ' Cash.* See WILL, No. 6, 23 O.L.J. 
241. 

(14) " Cause of aotion.” Bee CIV. PRO. 
CODE (1908), No. 61, 31 M.L.J. 816. 

(16) "Claim.” Soe BUR. Act II OF 1876 
(Lower Burma Land Revenue), No. 4, 
35 Ind. Cas. 277. 

(16) " Claim ” See ClV. PRO. CODE (1908), 
No. 5i 35 Ind. Cas. 65 

(17) "Coercion.” Bee CONTRACT ACT, No. 12, 
31 M.L.J. 264. 

(18) "Coming into force of the Aot.” See 
MAD. ACT I OF 1903 (ESTATES LAND), 
No. 9, 20 M.L.T. 520. 

(19) "Declare.” See FAMILY ARRANGE- 
MENT, No. 1, 19 O.C. 75. 

(20) " Disputes.” See BUR. ACT II OF J876 
(Lower Burma Land Revenue), No. 4, 36 
Ind. Cas. 277. 

(21) "Distress.” See ClilM. PRO. CODE, 
No. 6. 4 L.W. 613. 

(22) 1 Exact.” See MAD. ACT I OF 1908 
(ESTATES LAND), No. 36. 30 Ind. Oas. 166. 

(23) "Family house.” See BUDDHIST LAW 
(MAINTENANCE), No. 1, 8 L.B.R. 404. 

(24) "Farar.” See CONSTRUCTION OF 
Deed, No. 6, 32 Ind. Cas. 337. 

(28) "Father.” See GUARDIAN AND WARDS 
ACT, No, 10, 8 L.B.R. 416. 

(26) “ Favourable rate of rent.” See OUDH 
ACT XXII OF 1886 (RENT), No. 32, 33 Ind. 
Cas. 204. 

(27) “ Ferry ” and " Ferry-boat.” See BEN, 
ACT III OF 1884 (MUNICIPAL), No. 3, 36 Ind. 
Oas. 782. 

(28) " Fit.” See REVISION, No. 3, 31 M.L, 
J. 827. 

(29) "Goods.” See CONTRACT ACT, No. 2, 
24 O.L.J. 335. 

(30) " Inoumbranoe.” See SALE FOR 
Arrears of Revenue, No. 1, 43 C. 779. 

(31) "Involved.” 8ee OlV. PRO. CODE 
(1908), No. 219, 19 O.O. 131. 
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Construction— Wontinued), 

9 , — of Word*— (Continued), 

(53) Meaning and effeot of the expression 
" latemrari mokarari ” in leases— Lease when to 
be deemed perpetual and when not— Meaning of 
words in a dooument whether a question of fact 
or law. See LEASE, No. 8, 43 C. 333. 

(33) 11 Jerayati.” See MAD. ACT I OF 1908 
(Estates Land), No. 4, 31 Ind .Gas. 863. 

(34) Meaning of “ Jeih raiyat” and 11 mafi” 
See Ben. act VIII of 1885 (Tenancy), 
No. 66. 20 C.W.N. 1207. 

(36) "Jote.” See BEN. ACT VIII OF 1886 
(Tenancy), No. 4, 34 Ind. Cas.92. 

(36) 11 Land.” See U.P. ACT II OF 1901 
(Agra Tenancy), No. 39, 34 Ind. OaB. 155. 

(37) 11 Land.” See CUSTOM (GENERAL), 
No. 2, 31 Ind, Gas. 979. 

(38) 11 Land. ’ See LAND ACQUISITION ACT 
(1894), No. 3, 36 Ind. Gas. 97. 

(39) “Land.” Bee LANDLORD AND TENANT, 
No. 36, 33 Ind. Cas. 147. 

(40) “ Laud-holder.” See MAD. ACT VIII OF 
1865 (Kent Recovery), No. 2, 4 L.W. 654. 

(41) 11 Laws for the time being in force.” See 
Specific Relief act, No. 46, 31 M.L.J.634. 

(42) “ Lay out.” See BEN. ACT V OF 1911 
(Calcutta Improvement), No. i, 24 O.L.J. 
246. . 

(43) “Legal character.” See RIGHT OF 
SUIT, No. 1, 1 Pat. L.J. 381. 

(44) “Letting value.” Bee U.P. Act II OF 
1901 (AGRA Tenancy), No. 12, 31 Ind, Cas. 
482. 

(45) 11 Maintenance. ” See ACT IX OF 1887, 
(Provincial Small cause Courts) 
No. 32 a, 32, Ind. Cas. 547. 

(46) Malik-o-qabiz, Soe WILL, No. 13, 38 
A. 446. 

(47) “Matters in issue.” Soe CIV. PRO. 
CODE (1906), No. 16, 24 O.LJ. 514. 

(48) “May” and “Shall.” See OlV. PRO. 
OODE (1908), No. 397, 31 Ind. Cas. 869. 

(49) “Money-rent.” See RENT, No. 1, 24 
C.L.J. 373. 

(50) “ Moveable property. ” See GRIM. PRO. 
OODE, No. 6, 4 L.W. 613. 

(51) “ Muafi Khairali.” See U.P. ACT II 
of 1901 (agra Tenancy), No. 43, 31 ind. 
Gas. 898. 

(52) 11 Order.”. Bee BEN. ACT VIII OF 1885 
(TENANOY), No. 69, 34 Ind. Cas. 301. 

(63) “ Other personal injuries.” See DAMA- 
GES, SUIT FOR, No. 1, 20 M.L.T. 303. 

(54) “Other personal injuries not causing 
death.” See abatement of Appeal, No. 1, 
(1916) 2 M.W.N. 380. 

(56) 11 Passing of the Aot.” See MAD. ACT I 
of 1908 (Estates land), No. 9, so m.l.t. 
620. 


Construction— ( Continued) • 

— 9,— Of Words— (Continued). 

(66) “Payment.” See CONTRIBUTION, 
No. 4,119 O.O. 347. 

(67) “ Penalty.” See CONTRACT AOT, 
No. 93, 30 Ind. Oas. 323. 

(68) “Person aggrieved.” Bee ACT III OF 
1907 (PROVINCIAL INSOLVENCY), No. 27, 20 
M.L.T. 486. 

(59) “ Proprietor.” See O.P. ACT XVIII OF 
I88i: (Land revenue), No. l, is N.L. 
R. 139. 

(60) “ Proprietor.” See LEASE, No. 11, 33 
Ind. Cas. 170. 

(61) “ Providing building sites.” See BEN. 
ACT V OF 1911 (CALCUTTA IMPROVEMENT), 
No. 1, 24 C.L.J. 246. 

(62) ‘'•Publio street.” See Mad. AOT III OF 
1904 (City Municipality), No. l, 30 
Ind. Cas. 683. 

(63) “ Public street.” See PUN. ACT III OP 
1911 (MUNICIPALITY), No. 2, 108 P. R. 
191ft 

(64) Meaning of “ putra poutradi ”— Custom 
of Chota Nagpur, See CUSTOM (GENERAL), 
No. t, 20 C.W-N. 876. 

(66) “Relating to execution.” See BEN. 
ACT VI OF 1908 (CHOTA NAGPUR TENANCY), 
No. 5-d, 36 Ind. Cas. 829. 

(66) “ Relay out. Seo BEN. ACT V OF 1911 
(CALCUTTA IMPROVEMENT), No. 1, 24 C.L.J. 
246. 

(67) “Rent.” See MAD. ACT I OF 1908 
(ESTATES LAND), No. 4, 31 Ind. Cas. 862. 

(68) “ Right of office. ’ 1 See RIGHT OF SUIT, 
No. 1, 1 Pat. L.J. 381. 

(69) Male ‘ Santhathi ’ whether inoludea 
adopted son. See HINDU LAW (ADOPTION), 
No. 4, (1916) M.W.N. 306. 

(70) “Sir land.” See U.P. ACT III OF 1901 
(Land REVENUE), No, l, 31 Ind. Caa. 855. 

(71) “ 8on to grandson.” See GRANT, No. 4, 
31 Ind. Cas. 565. 

(72) “Street.” See BEN. ACT V OF 1911 
(CALCUTTA IMPROVEMENT), No. 1,24 O.LJ. 
246. 

(7£f) “ Street.” See PUN. ACT ifl OF 1911 
(MUNICIPALITY), No. 2, 108 P.R. 1916. 

(74) 11 Sub-lease.” Seo LICENSE, No. 1, 14 
A. L.J. 1036. 

(75) “Suit.” See BENAMI TRANSACTION, 
No. 5-a, 32 Ind. Cas. 366. 

(7G) “Suit for trying the title.” See ACT 
XV OF 1882 (PRESIDENCY SMALL CAUSE 
COURTS), No. 5, 4 L.W. 402. 

(77) " Tax, rate or assessment.#* Seb Pauper 
APPEAL, No. 1, 9 Bur. L.T. 69. 

(78) “ Tenant.” 8ee*U.P. ACT II OF 1901 
(AGRA TENANCY), No. 7-d, 32 Ind. Cas. 379, 
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Construction— (Concluded)* • 

— 9.— Of Words— (Concluded), 

(79) “ Terms of a oontraot ”, if inoludes date 
of oontraot. See CIV. PRO. CODE (1908), 
No. 405, 9 Bur. L.T. 250. 

(80) “ Transfer.” See LICENSE, No. 1, 14 
A.L.J. 1085. 

(81) " Where the ground of suoh appeal and 
the review are hiiaed on the same grounds.” 
See REVIEW, No. 4, 24 CL.J. 517. 

(82) u Who3e interests are aflooted.” See 
Civ. PRO. Code (1908), No. 519, 10S.L.R, 
53. 

(83) “ Within a distance of two miles above 
or bolow the ferry ” — Moaning. See BEN. ACT 
III OF 1884 (MUNICIPAL), No. 3, 35 Iud. Cas. 
782. 

Constructive Notice. 

(1) Saaroh in Registration office. Seo MORT- 
GAGE (General), No. 29, 43 o. 1052. 

Constructive Possession. 

Any possession is legal possession as ngniuat 
a trespasser. See POSSESSION, No. 7, 8 L B. 
R. 372. 

Constructive res judicata. * 

See Civ. Pro. Code (1908), No. 24- a, 36 
Ind, Cas. 650. 

Contempt of Court. 

Temporary injunction— Breach— Rofusal to 
oommit — Appeal— Subsequent dismissal of suit 
if affects Court’s jurisdiction to pass orders on 
committal application previously presented — 
Attachment order if should precede oommittal 
order. See CIV. PRO. CODE (1908), No. 630, 
3 L.W. 430. 

Contract. 

Seo AGREEMENT. 

Seo CONTRACT ACT, 1872. 

See Evidence act, 1872, S3. 91, 92. 

Seo Hindu Law. 

Bee Minor 

Seo right of Suit. 

See 8ale. 

See specific Performance. 

See VENDOR AND 'PURCHASER. 

(1) Anticipatory breach— Delivery by instal- 
ments — Damages, assessment of. 

In a case of an anticipatory breach of oon- 
traot involving deliveries in sevoral instalments 
in saver'll months, the true measure of damages 
would be the sum-total of the differences 
between the market rates at the appointed times 
for delivery in each month and the oontraot 
prioo. 

Per Sanderson, C.J.— Where a oontraot only 
limited delivery of gLids by shipments during 
oertain montH and no speoifio instalments for 
delivery wore mentioned : 

Held, that the buyci was not bound to aooept 
delivery of the whole lot of the goods either at 


Oontraot— (Continued ) . 

the beginning or at the end of the period 
limited in the oontraot. 

Pe* Woodroffe , J.— Where a question is one 
of pure faot and there is evidenoe to support the 
finding of the Court of first instance, it la 
incumbent on tho appellant to show that the 
finding is clearly erroneous for the appellate 
Court to reverse that finding. 

Per Mookerjee , J . — Where a oontraot is tot 
delivery of goods by shipments during several 
months, in the absence of an express agreement 
to that effect, au agreement to aoqept delivery 
by instalments may be inferred from the 
oonduot of the parties and the oiroumsianoes of 
the case. 

In tho absence of any indication to the con- 
trary, the instalments must bo deemed to have 
been intended to be distributed rateably over 
the period appointed for the delivery of the 
wholo quantity of the goods. Blllaslram 
T&kursldas v. E.A. Gubbay, 20 O.W.N. 240- 
23 C.L J. 62 = 43 O. 306 = 33 Ind. Cas. 1. 

Sanderson, c. j., Woodroffe and 
Mookerjee, jj. 

(2) Corporate body— Title to land , if passes 
by admission— Bengal Local Self -Govern - 
ment Act (III B.C. of 1885), S. 138 (d), 
rules framed under — Rules 93, 98— 1 Regu- 
lating the power, ’ if includes regulating the 
mode of transfer — Immoveable property 
vested m Distrcit Board , how to be trans - 
ferred—Statute, construction of —Interpre- 
tation at the tints of enactment— Rule 98 
mandatory— Mandatory enactments , if and 
when directory— Suit, if liable to be dismiss- 
ed — No title— Contract, when rescinded — 
Party , when can resile from the contract — 
Evidence — Corporation , if can retainmoney 
— Cross-objection— Appellant — Party affect- 
ed— Civ. Pro. Code (1008), O. XLI, rr. 29 
(3), 33— Limitation Act (1908), 8ch» I, 
Art . 113. 

Title to land cannot pass by a mere admis- 
sion when the statue requires a deed (a). 

Rule 98 of the statutory rules made by the 
Lieutenaut-Govornor under S. 138 (d) of the 
Bengal Local Self-Government Act is to be read 
along with r. 93 and is mandatory and not 
directory. Henoe no immoveable property 
vested in a Distriot Board oan ba validly sold 
exoept with the previous approval of the ‘Local 
Government and except by an instrument under 
the oommon seal signed by the Chairman 
and by two members of tho Board. 

The expression 1 regulating the power 1 in 
S. 138 (d)of the Bengal Local Bolf- Government 
Aot, when applied to a Rule made thereunder, 
is oomprehensivo enough to include not only 
rules which restrict tho power of alienation to 
property of speoified value and kind, but also 
rules whioh regulate the mode in wbioh the 
alienation is to be elleoted. A power to regulate 
assumes the conservation of the thing whioh 
is to be made the subject of regulation. 

Rules 93 and 98 made under S. 138 (d) are 
not ultra vires. 
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Contract— {Continued ) . 

The Courts in construing a statute will give 
muob weight to the interpretation put upon it, 
at the time of its enactment and sinoe, by 
those whose duty it has been to oonstrue, exe- 
cute and apply it, although suoh interpretation 
has not, by any means, a controlling effeot 
upon the Courts and mny be disregarded for 
oogent and persuasive reasons (b), 

No universal rule for the construction of 
statutes can be laid down to determine whether 
a mandatory enactment shall be considered 
directory only, or obligatory with an implied 
nullification for disobedience ; it iB the duty 
of Courts of justioe to try to got at the real 
intention of the Legislature by carefully attend- 
ing to tho whole scope of tbo statute to be con- 
strued (c). 

Where powers or rights are granted with a 
direction that certain regulations or formalities 
shall be complied with, it is neither unjust nor 
inconvenient to exaot a rigorous observance of 
them as essential to the acquisition of the right 
or authority conferred ( d ). On tho other hand, 
where a public duty is imposed and the statute 
requires that it shall be performed in a certain 
manner or within a certain timo or under other 
specified oonditionB, such prescriptions are 
intended to be direotory only, when injustice 
or iuoonvenience to others, who have no 
oontcol over those exercising the duty, would 
result, if suoh requirements were deemed essen- 
tial and imperative. The tost is, do the 
statutory prescriptions affeofc the performance 
of a duty or do thoy relate * to a privilege or 
power ? 

When a public body or a company is estab- 
lished by statuto or incorporated for special 
purposes only, and is altogether the oreature of 
statute law, the prescriptions for itfl acts and 
oontraots are imperative and essential to their 
validity. 

Cases on the subject referred to. 

A suit need not bo dismissed, merely beoauso 
the authority for its institution, such as a 
certificate under tho Pensions Act, or S- 78 of 
the Land Registration Act, or S. 60 of the 
Bengal Tenanoy Act, or 8. 4 of tbo Succession 
Certificate Act, is not produced with the plaint. 
But it is othorwise, where the plaintiff had no 
title at all at the date of the institution of the 
suit. 

Where there was an offer by tbo District 
Board to A to reconvey the land to him upon 
payment of Rs. 25 a9 actual expenses of acqui- 
sition, and the offer was accepted by him by a 
deposit of the amount, an enforceable oontraot 
was constituted.' As the contract was for 
re-transfer of the land lor Rs, 25, neither 
r. 102 nor r. 103, which applies rospsotively to 
oontraots in excess of sums of Rs. 50, and 
Rs. 500, had any application. 

The striot rule of the anoient Common Law 
was that a corporation oould only aot under its 
Beal and was not bound by written oontraots 
not under seal. This rule, however, was 
relaxed in many oases at an early date, and 
where a corporation is acting within the soope 


> Contract— (Continued). 

of the legitimate purposes cf its institution! 
even parol oontraots made by its authorised 
agents raise implied promises, for the enforce- 
ment of whioh an action may well lie, specially 
where there is no express statutory require- 
ment of a contract under seal and the benefit 
of the oontract has been enjoyed by the 
corporation (e). 

The exception based upon the doctrine of 
pert performance cannot bo applied where the 
oontraot is, by statutes, positively required to 
bo under seal, 

One oontraot is rescinded by another between 
tbe same parties, when the latter is inconsist- 
ent with and renders impossible the perform- 
ance of tbe former ; but, if, though they 
differ in terms, their legal effeot is the same, 
the second is merely a ratification of the first, 
and the tevo must be construed together ; where 
tbe new oontract is consistent with the conti- 
nuance of the former one, it has no effeot 
' unless or until it is performed. 

Cases on the point referred to. 

Where parties enter into a contract whioh, 
if valid, would have the effeot, by implication, 
of rescinding a former contract, and it turns 
out tlpt the second transaction cannot operate 
aB the parties intended, it does not have the 
effect, by implication, of affecting their rights 
in respeot to the former transaction. 

Where one party, by aots and oonduot, 
evinces an intention no longer to be bound by 
the contract, the other party will be justified 
in regarding himself as emancipated from con- 
tinued liability under the oontraot. 

A clear and precise evidonoe of a mutual 
intention to determine or abandon the oontraot 
is required by Court. 

The demand of a return of the deposit is not 
by itself oonolusive evidenoo of an intention to 
abandon the oontraot. But, whore Buch demand 
is accompanied by other oonduot consistent 
| only with an intention to rescind, tho vendee 
who has so acted cannot later on seek specific 
performance, for a non-existent contraot cannot 
be specifically enforced. 

A suit for speoifio performance of a contraot 
is to be brought under Art. 113, Sch. 1 of the 
Limitation Act, within 3 years from the date 
when the performance is refused. 

Whffro a corporation receives money or 
property under an agreement which turns out 
to bo ultra vires or illegal, it is not entitled to 
retain the money. The obligation to do justice 
rests upon all persons, natural and arti ciaf ; 
if one obtains tho money or property of others 
without authority, tbe law, independently of 
express oontract, will compel restitution or 
compensation (/). The relief is granted, not 
upon the illegal oontraot, nor aooording to its 
terms, but on an implied oontract of the 
oorporation to return, or failing to do lihat, to 
make compensation for property or money 
whioh it has no right to yetoin ; to maintafa 
suoh an aotion is not to affirm but to disaffirm 
the illegal oontraot (p). 
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Oontraot— (Continued). • 

A respondent oan urge cross -objeot ion against 
another respondent, if he is a party affeoted. 
In this respect O. XU, r. 22 (3) of the Code of 
Civil Procedure has materially altered the law, 
Mathura Mohan Saha v. Ramkomar Saha, 
23 C.L.J. 26*20 CJ.W.N. 370=43 0. 790 = 35 
Ind. Gas. 305. 

MOOKERJEE and N.R. CnATTERJEE, JJ. 

References: — (a) 4 C.L.J. 22 = 33 0. 967 ; 16 

C. L.J. 436 ; 22 C.L.J. 380, F,\ 12 C.W.N. 478, 

D. (6) 7 C.L.J. 563 = 35 C. 701 (713), R. (c) 
(1877) 2 P.D. 211 ; (1843) 6 M. & G. 872, D. 
(d) (1877) 2 C.P.D. 662, R . (e) (1903) 1 K B. 
772 I (1913) 2 Ch. 407 ; (1878) 4 App. Cas. 156; 
(1813) 7 Cranch. 299, R. (/) (1910) 218 U.S. 27, 
R, ( g ) (1898) 139 U.S. 24, R, 

(3) Construction— Admissibility of extrinsic 
evidence— Rate of payment for work done 
under a contract— Overall rate / effect of 
an, 

The rate of payment for work done under a 
written oontraot to execute it is determined by 
the terms of the contraot, and consequently 
extrinsic evidence as to the rate of payment 
allowed for such work to auotber contractor or 
to same contractor under another oontraot is 
irrelevant and inadmissible. , 

Under the terms of the oontraot iu this case, 
the schedule of rates of payment specified 
under ono head a certain rate for carting per- i 
manent-way material and undor another head i 
the rate for carting expln n ives, and the note , 
referred to in the schedule fixed conditions of j 
carriage of cement and explosives, The question 
in dispute was as to the rato of payments for ! 
oarting comont. I 

Held , that cement was permanent- way i 
material and the rato of payment for cartiug 1 
cement was that specified in the schedule for ; 
oarting the permanent-way material ; that the j 
note did not fix the rato of payment, and the ! 
conditions which attached to the carriage of i 
cement wore not the name as those wliiah | 
attached to the carriage of explosives ; and that i 
although both explosives and cement were to | 
be carried under special instructions and the j 
carriage of oement might consequently be more ; 
costly than other permanent-way materials, | 
yet the rate of carting permanent-way materials j 
was fixed as an over-all prioe, and the faot that j 
one article might be more costly to handle ■ 
than another did not affect the rate of payment - 
under the terms of the contraot. Seth Jaswant 
Ral v. Secretary of State. 19 M.L.T. 103 = 
(191G) M.W.N. 201 = 3 L.W. 297 = 23 C.L.J. 
177 = 18 Bom. L.R. 355 = 33 Ind. CaB. 924 
(P.C.). 

Viscount Haldane, Lord Parmoor, 
Lord Wrenbury, bie John Edqe 
and Mr. Ameer ali. 

(4) Presidency Small Cause Courts Act , 
8s, 38 and 69— Application under S, 38— 
No 7 ) rder for re-, rial or revival of suit — 
Reference to High Court before notice to the 

• defendant , whether lies— Co-editor— Con- 
tract of service— Fewer of Managing Direc- 
tor to very duties and hours of attendance 


Oontraot— {Continued), 

— Refusal to do duties assigned— Claim for 
salary— Contract Act , 8, 64. 

A reference under 8. 69 of the Presidency 
Small Oause Courts Aot is competent though 
no formal order was passed granting a new trial 
or declaring that the suit has been revived before 
the notioe was issued to the defendant on an 
application under B. 88 (a). 

Held also , in the absence of any express 
oontraot as to the duties of the plaintiff as co- 
editor at tho time of his appointmont, the 
Managing Director of the Company publishing 
the newspaper was entitlod as a matter of law 
to vary the plaintiff's duties and tho hours of 
his attendance at the offioe from time to time, 
provided such variation was not unreasonable 
or inappropriate to hiB appointment as co-editor, 
and that the defondant-company was not bound 
to pay to tho plaintiff his salary for the period 
during which ho failed to porform tho duties so 
required of him. RamaauramT Alyar v. The 
Madras Times, 30 M.L.J. 207 = 19 M.L.T. 166 
= 33 Ind. CaB. 929. 

BADASIVA AlYAR and NAPIER, JJ. 

References: — (a) 15 M. 179 ; 11 C. 298, Dias, 

(5) Privity of contract— Gift by grandfather 
— Deposit with a relative— Limitation Act, 
Art . 60 —Distinction between a loan and a 
deposit— Presumption, 

Whore tho grandfather of one P intended to 
make a gift to her of Rs. 2,000 and, in faot, 
mado the gift aud asked the defendant who was 
a relative of his to hold the money for her and 
give it to her when sho attained her majority 
or when sho might demand it with interest at a 
oertain rate, held, no quostion of privity of 
contraot arose. There was a completed gift by 
the grandfather and the defendant agreed to 
hold tho money in deposit for the donee and to 
pay it with interoet to hor at a particular rate. 
No question of privily of contraot arises and the 
plaintiff can sue to recover the amount from 
the defendant. The transaction is dearly in 
tho nature of a deposit of money ih the 
hands of tho defendant and Art. 60 of the 
Limitation Act applies, 

Seshagiri Iyer , J. — There is only a thin 
difference between a loan and a deposit. Where 
money is to be paid on tho happening of a oertain 
specified event or on demand, the transaction 
should be regarded as a deposit payable on tho 
happening of tho event or on demand and not 
as a loan. If there is any doubt as to whether 
a transaction amouuts to a loan or a deposit, 
tho presumption is that it is a deposit and not 
a loan. Narayanan Chettlar v. Yellayappa 
Chettlav, (1916) M.W.N. 206 = 19 M.L.T. 237 
= 34 Ind. Cas. 347. 

abdur Rahim and Seshagiri Aiyar, jj. 

(6) Building contract— Money payable on 
final bill certified by Engineer— Owner 
liable to pay amount of the bill— Engineer 
liable for mistakes , if any, in the bill. 

The plaintiff entered into a oontraot with the 
defendants for building their house, one of the 
terms of the oontraot being that, when the 
plaintiff oompleted the work, the aefendanta 
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Contract— (Continued). 


would get their Engineer to measure the same 
and pay immediately all the moneys due. 
When the plaintiff presented, on the oompletien 
of the work, his final bill oertified by the 
defendants’ Engineer, ;the defendants submitted 
the bill to another Engineer, and finding that 
the measurements included in the bill were 
excessive, consented to pay only for the re- 
measurements. The plaintiff having sued to 
reoover the amount of the bill 

Held, that the defendants were bound to pay 
under the bill, and if they discovered that th£ir 
Engineer had made mistakes, they had their 
remedy against him. 

Where the parties agree that a building 
oontraotor shall bo paid according to the final 
oertifioate of the architect and that oertifioate 
is issued, the employer cannotimpeach it except 
on the ground of fraud. If the architect is in- 
competent and makes mistakes in preparing 
the final bill, then the employer has his romedy 
against the architect, but the building oon- 
traotor is bound to be paid. All Mahomed 
Rahlrotulla v. Pandurang Laxman, 18 Bom. 
L.R. 166 = 33 Ind. Gas. 701. 

MACIiKOD, J. 

(7) Sale of goods— Calcutta Baled Jute 
Association's Contract — " Home guarantee ” 
clause— Effect— Dispute between Calcutta 
buyer and Calcutta seller — Arbitration in 
London between Calcutta purchaser and 
London purchaser— Effect upon Calcutta 
seller . 

By a contract dated 2-3*1914, plaintiffs, a 
firm of Jute balers in Caloutta, sold 500 bales 
of Juto to the defendant firm for being exported 
to London. 

The contract form used was that of the Cal- 
cutta Baled Jute Association and it contained 


Association Oontraot would be binding in a dis- 
pute between the Calcutta seller and the 
Oaloutta buyer; and that, to make suoh an 
award binding upon a total stranger to the 
London submission, there should be a dear and 
unambiguous agreement to that efieot, and suoh 
a term cannot be implied in this case. 

Held also that, though it may be oorreotly 
contended that a contention about quality 
between the Caloutta soller and the Caloutta 
buyer may be validly referred to arbitration in 
London, the meaning of the " Home guarantee 1 * 
clause cannot be extended by making an award 
between the Caloutta purchaser and the London 
purchaser binding upon tho Calcutta seller. 
Ram Dott RamkUeen Dass v. E. D. 
SasBOon A Co., 43 0. 77 = 33 Ind. Oas. 938. 

CHA UDHURI, J. 

(8) Construction of contract— Sale of goods — 
Contract of sale of goods— Orders for pur - 
chase limited to a certain maximum— Liber- 
ty to vendor to send or not to send the goods , 

On the 26th April 1914, the plaintiffs agreed 
to purohase Alizarine goods of the defendants 
at 7 as. 9 p. per pound. A shifting soale of 
commission was allowed upon the agreed rate, 
the disoount varying according to the amount 
whiSb should be purchased up to 300 drums in 
the course of a year. Tho above agreement 
was made subject to certain conditions, chief 
among which were : (1) when an order of plaint- 
iffs reached the defendants the latter should 
send the goods, if ready in tbeir godown ; 
(2) the goods should bo credited according to the 
date of despatch and tho defendants were at 
liberty to send or not to send every single arti- 
cle out of those comprised in the order. On the 
29th April 1914, the defendants agreed to, and 
approved of, the above transaction, The 
plaintiffs ordered out 36 aasks of Alizarine dye 


a clause known as ' Home guarantee ’ to this 
effect 14 weight, condition and quality guaran- 
teed by sellers at port of destination.” Defend- 
ants sold the Jute to a London buyer who 
however rofusod to take delivery owing to its 
inferior quality. The matter was referred to 
arbitration in London in accordance with the 
terms of the London Jute Association’s Con- 
tracts and an award was given against the 
defendants. Plaintiffs sued in Caloutta to 
reoover the prico of the 600 halos of Jute from 
the defendants. , 

The defendants contended that they were not 
liable on the ground that, under the bye-laws of 
the Caloutta Baled Jute Association whioh 
were incorporated in the oontraot, plaintiffs had 
guaranteed tho ; weight, oondition and quality’ 
of the goods at tho port of destination ; that the 
goods had been invoioed back to tho sellers in 
accordance with the award, and that plaintiffs 
and defendants were bound by the London 
award and to give effect to it by the plaintiffs 
taking baok tho Jute at a certain price. 

Held t that the 1 Home guarantee ’ did not say 
that a London award in a submission by the 
Oaloutta purohaser and the London purohasor 
in aooordanoe with the ruleB of the London 


from the defendants, whioh wore duly sent. In 
July aud August 1914, they ordered out more 
casks but the defendants said at first that they 
had no goods in stock and wrote afterwards that 
they wero unable to supply the goods owing to 
the war. In January 1915, the plaintiffs called 
upon the defendants to deliver to them tho 
remaining 264 oasks, and on their failure to do 
so, filod the present suit to reoover Rs. 71,400, 
being the difference between the contract prioo 
and the market rate of the commodity. The 
trial Court dismissed the* suit, on the ground 
that*the writing of tho 25th April 1$14 created 
no valid and binding oontraot between the 
parties. The plaintiffs having appealed 

Held , (1) that the omission, from the writing 
of the 25th April 1914, of the maximum which 
might be ordered, was no reason for not giving 
effeot to its terms, provided any order bad in 
fact been given ; 

(2) that, ns soon as an order was received by 
the defendants from the plaintiffs, there was a 
binding oontraot for the supply of goods men- 
tioned in the order, though, until such an order 
was received, it would be open to the defendants 
to withdraw from the 'transaction by giving 
notice to the plaintiffs (a). 
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Contract— (Continued). 

(3) that the condition which gave liberty to 
the defendants to send or not to send every 
single article out of those comprised in the 
order of the plaintiffs did not import a power in 
the defendants to refuse altogether to perform 
an cutler which tbev bad received. Oanl Latif 
V. Manllal Muljl, 18 Bom. L R. 217*34 Ind. 
Gas. 520. 

SCOTT, C J- and llKATON, J. 

References:— (a) (1862) 12 C.B.N.8. 748; 
(1873) L.R, 9 C.P. 16 ; 24 B. 97, F. 

(9) S. 2 (d), Contract Act— Objections to exe- 
cution sale -Compromise— Consideration — 
Transfer of Property Act , S. 6— Executory 
contract to convey land— Assignment— Valip- 
ity—Mere right to sue, what is— Transfer 
of Property Act, whether exhaustive of the 
topic of assignability - Hindu Law— Con- 
tract to convey land by one copai zener— 
Specific performance, if ani when can be 
decreed against a surviving co-parcencr — 
Transfer of Properly Act , S. 68— Executory 
contract to convey land— Right under , if 
can be mortgaged— Document recognising 
the ownership of a person other than mort- 
gagor , if can be treated as mortgaqe — Hindu 
Law — Co parcener's liability as regards 
executed and executory contracts, if differ- 
ent . 

Where the purchaser at au execution sale 
bona fide believes that the objections put for- 
ward by the judgment-debtor to tbc validity of 
the sale are sufficiently serious to necessitate 
his entering into a compromise with the judg- 
ment debtor and accordingly does so and there 
is no suggestion that the objections were put 
forward in bad faith, it cannot be eaid that 
there is no consideration for the oomproraiaa. 

An executory contract for the conveyance of 
land iB not a mere right to sue and is transfer- 
able. A right to sue is no doubt involved in it 
on breach of its stipulations but before breach 
there i* also the right to conveyance. 

The term ‘ mere right to sue 1 is only applic- 
able to caseB where there has been a complete 
breaoh sounding in damages and where the 
Bpeoific enforcement of the contract cannot bo 
obtained. 

The Transfer of Property Act, 1882, does not 
contain an exhaustive enumeration of what is 
assignable by the Law of British India and an 
assignment* is not invalid merely because it is 
not covered by the provisions of that Act, All , 
contracts can bo assigned which are capable of ; 
specific pr romance. j 

An executory contract io convey land by one 
Hindu co parcener dors not die with the pro- 
misor, but can be enforced against a surviving 
00 -parcener of the deceased promisor, if it is 
shown to bo beneficial cr necessary. 

A mere right to specific performance under 
an executory contract +o convey land cannot be 
the sabjeat of mortgage. 

The cardinal feature of an Indian mortgage 
being that the mortgagor and no one else is the 
owner of tho property mortgaged, a document i 


’Contract— (Continued). 

which by its express terms validates and con- 
firms the ownership of a person other than the 
suggested mortgagor oannot be treated as a 
mortgage. 

Per Seshagiri Aiyar, J.— Tho considerations 
whioh govern the liability of a Hindu oo-paroe- 
ner are the same whether tho oontract is execut- 
ed or executory. The enforoability of a oon- 
traot must be traood baok to the date of the 
agreement and not to the date on which the 
decree is to bo passed. There is nothing in the 
Hindu Law to warrant a departure from this 
rule. 

S. 27 of the Bpeoific Roliof Aot embodies a 
general principle applioablo to every one in this 
country, Yenkateswava Aiyar v. Raman 
NambudrI, 3 L.W. 435*19 M.L.T. 329*33 
Ind. Cafl. 696. 

COUTTSTROTTER and 8ESHAOIRI 
Aiyar, jj. 

(10) Promise to charge at waggon rate — 

Charge at maund rate not justified. 

Where a Railway Company entered into a 
contract to charge freight on certain goods at 
maund rate at tho despatching station, it was 
not justified in charging freght iat waggon rate 
at tho station of destination, the oharge so 
made rot coming within the words “ re- 
mtasurement, ro-weighment, ro-olasBifioation 
and re- calculation ” found in the condition in 
tho consignment note. AUauddin v. The 
G.I.P. Railway Company, 14 A.L.J. 494*34 
Ind. Cas. 104. 

BANER.1I, j. 

Reference 29 A. 228, F . 

(11) Construction— Principle on which a 
stipulation or understanding is to be implied 
in a written contract , 

The law recognises tho fact that men assume 
that the words of tho oontract will bo under- 
stood in their trade meanings, and that the 
terms of their agreements will be governed by 
the well-rccognised usages of the callings to 
which they relate, and it neoessarily looks to 
these usages to ascertain the real thought of the 
contract. It finds that merchants do not write 
all the terms of thoir contracts, but rely upon 
the knowledge aDd good faith of one another as 
to matters so well-known that special reference 
to them would be burdensome and unneocssary, 
and that? they accordingly agree upon many of 
the tormn of their contracts by mere silenoe ; 
what theBQ terms are, must be shown by parol 
tvidenoo. Lakurka Coal Company, Limited 
v, JamnadaBB Bhagwandass, 23 O.L J. 514* 

33 Ind Cas. 838. 

BANDERSON, C.J., WOODROPFE aud - 

Mookerjee, JJ. 

(12) Deposit— Sale of iinmoveable properly— 
Earnest money— Time when essence of the 
contract— Failure to complete within stipu- 
lated time— Effect — Right to damages — 
Deposit , nature of— When forfeited. 

Where it is alleged that time is of the essence 
of the contract, it is meant that the parfcioulaf 
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time mentioned for completion is the predomi- 
nant constituent element of the oontraot with- 
out which it would not be what it is, and such 
that, if the time be allowed to pasB without the 
contract being completed, it is fair and reason- 
able to consider that the promisor has definitely 
and finally refused, and rendered it impossible, 
to oarry out the contract. 

In oases of the sale of immoveable property, 
time is not of the essence of oontraot, unless it 
be quite clear that the parties specially agreed 
that it should be so (a). 

Where time is really of the essenoe of the 
oontraot, failure to complete by specified time 
gives right to the promisee to immediately 
rescind. But where it is not of the essenoe of 
the oontraot, he has a right to damages only. 
But in any case the contract must bo performed 
within a reasonable time. 

A deposit is paid as a guarantee for the per- 
formance of the contract, and where the oon- 
traot goes off by default of the purchaser, the 
vendor is entitled to retain the deposit. But 
in order to enable the vendor so to act, there 
must be acts on the part of the purchaser which 
not only amount to delay sufficient to deprive 
him of the equitable remedy of specific perform- 
ance. but which would make his conduct 
amount to a repudiation on his part of the con- 
tract (b). Doulatram Yalabdas v. All Bhal 
Ibr&himjl, 9 S.L.R. 137 = 33 Ind. Gas. 668. 
GROUCH, A.J.C. 

References : — (a) 16 Bom. L.R. 405 (412), R. 
(6) 27 Oh. D. 89, R. 

(13) Contract to settle proper ty in consideration 
of donee coming and living with donor — 
Promise— Acceptance by word and conduct 
— Consideration — Part performance — 
Contract if may be repudiated— Locus peni- 
tents — Contract t if requires zoriting— 
— Specific performance— Cxv* Pro . Code of 
1882, 8. 644 — Civ. Pro. Code of 1908, 
0. XL1, r. 33 — Suit in ejectment— Court in 
allowing a defendant's appeal against 
decree of ejectment , if may decree it in 
favour of non-appealiny defendants — 
Appeal by plaintiff by leave of High Court 
to His Majesty in Council— Defendant not 
made respondent added and aliowzd to file 
cross objection by Privy Council , , 

Pi a ohildlesB widow, was greatly attached to 
her grand-nieoe, the plaintiff, and valued her 
Qompaniousbip, and, ou her marriage, was 
anxious that she and her husband, who Was a 
man of independent means, should continue to 
live with her, and to this end offered to settle 
property on her. Plaintiff and her husband 
being thus induoed to oomo and reside with her, 
remained with her from 1886 to 1693, between 
whioh dates P settles some small properties on 
plaintiff, In 1893 Bhe wished to settle pro- 
perty of a more substantial value, and with 
this object in view purchased a property worth 
Rs. 40,000, but in her own name. The plaint- 
iff's husband, not being satisfied with this 


Oontraot— (Continued). 

arrangement, left P's house and went to resido 
on his own property. P, thereupon, in order 
to persuade plaintiff to stay with her, wrote to 
her husband, pressing him to return, and she 
also gave plaintiff herself her assuranoe in 
writing that the property in question was pur- 
chased for plaintiff, that there were inoum- 
branoes on the property which were to be 
discharged, that P would retain the property so 
long as she was alive, and afterwards oonvey it 
to the plaintiff. The plaintiff as well as her 
husband agreed to this arrangement and, until 
P's death in 1899, plaintiff and her husband 
lived with P. 

Held — that the letter was a promise quite 
definite as to its subjoct-matter, the person who 
waB to be its owner (the plaintiff) and with 
regard to the time she was to enter into posses- 
sion, aifd the same was accepted, and P obtain- 
ed the consideration she desired, inasmuch as 
in compliance with the stipulation made by her, 
the plaintiff and her husband went on living 
with her. 

That there was thus a concluded oontraot 
from whioh P could not resile and whioh was 
specifically enforoible, the law of India not re- 
quiring such a bargain to be in writing. (a) 

That the dying declaration of T that the pro- 
perty in question had been given away to 
plaintiff and that possession of the same should 
bo delivered to her after her death, did not 
oonstitule a nuncupative will but a re-affirma- 
tion and confirmation cf the previously oonolud- 
ed contract. 

Upon appeal to the High Court by one of the 
defendants, N, against a decree in ejectment 
passed in favour of the plaintiff, another defend- 
ant, 8, who had been made a respondent in 
the appeal, prayed that the Court, which pro- 
ceeded to decree the appeal, should make a de- 
cree in favour of all the defendants. The prayer 
was overruled and the dooree was in respect of 
the appealing defendant's unascertained share 
only. The plaintiff having then obtained leave 
of the High Court to appeal to His Majesty 
in Council, S who was not made a respondent 
in the appeal moved His Majesty in Council to 
be added as such and for leave to file oroBS- 
objections. This was allbwed subject to all 
objeotjons at the bearing. At the hearing it 
was urged that the cross- objections oould not be 
entertained as (1) no leave had been obtained 
from the High Court; (2) S's applioation to 
His Majosty in Council was time- barrel ; 
(3) under 8. 644 of the Civ. Pro. Code of 1882 
which applied when the appeal was lodged 
in the High Court (though it was not disposed 
of until O. XLI, r. 33 of Act V of 1908 had oome 
into force), B was not entitled to the relief he 
aBked for, These objeotions were overruled 
by the Privy Council. Sri Rajah *Malraja 
L&kihml Yenkayyararaa Rao Bahadur v. Sri 
Rajah Yenkata Naralimha Appa Hfca 
Bahadur. 20O.W.N. I0rf4-81 M.L.J. 68 = 14 
A.L.J, 797 - (1916) 2 M.W.N. 23-34 Ind^ 
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Gas. 921. (P.0.)-24 0.L J. 279*89 M. 509- 
18 Bern. L.R. 651-4 L.W. 58 * 20 M.L.T. 187. 
Lord Shaw, lord Sumner, Sir John 
Edge, Mr. ameer ali and Bib Law- 
rence Jenkins. 

References :-(a) 4 H.L.G. 1039 (1854) ; 8 
App. Cas. 467 ; 42 l.A. 1*19 G.W.N. 250, R, 

(14) Time as of the essence of contract— 
Construction— Consent' decree . 

Under a oonseut-decree the plaintiff's house 
was to bo exchanged for one of the defendant’s 
houses after the plaintiff had constructed on 
his premises a well and a sink ; those additions 
were to be made and the exchange effected by 
the end of June 1912. The plaintiff failed to 
oarry out the additions within the stipulated 
time ; but two year9 later he applied for execu- 
tion. The defendant resisted on the ground 
that time being of the essence of the t.ontraot, 
Bo muoh of the consent-decree was voidable at 
his option, owing to the plaintiff’s failure : 

Held, negativing the defendant's oontention, 
that time waB not of the essence of the contract, 
for at the time the coneeut-deorce was made 
the defendant did not regard it aB of vital 
importance that the additions which were to be 
made to the plaintiff’s house before tho ex- 
change could be effected should be completed 
before the 30th June 1912. Bhagv&nt Y. 
AppaJI. 18 Bom. L.R. 803*36 Ind. Gas. 598. 
Beaman and IIeaton, jj. 

(15) C.l.F.C.l . contract— Bill of Exchange 
•presented with shipping documents— Accept- 
ance of the bill — Outbreak of war— Goods 
shipped on enemy ship— Arrest of the ship 
as ptice— Non-payment of bill at maturity 
— Goods delivered later at destination — 
Liability to pay amount of bill with interest 
— Bill presented without shipping docu- 
ments— Acceptance after out break of War — 
Acceptance not supported by consideration 
— Non-liability to pay the bill* 

The defendants ordered through the plaintiffs 
aluminium circles, in shipments of twelve boxes 
each to be delivered at Madras on O.l F.O.I. 
terms. The first consignment was shipped on 
board SB. Barenfels on the lGth July 1914 and 
the seoond on SS. Kybfels on the 25th idem, 
from a German port. The plaintiffs drew 
against the defendants for the first shipment, 
the bill vof exchange was presented the 
defendants along with the shipping dooumentB 
and was accepted by the defendants on the 31st 
July 1914. Ou the 9oh October 1914, the 
plaintiffs drew a bill of exchange as regards the 
seoond shipment ; it was presented to the defend- 
ants who accepted it on the 10th November 
1914. Both bills wore not honoured on due dates 
of payment. Owing to the outbreak of war, 
88. Barenfels was seized as a prize ; but she was 
allowed to finish her voyage, when she delivered 
the defendants shipment at Madras on the 8th 
June 1915. The defendants accepted the cargo 
apd paid the amount of the first bill. The 
plaintiffs sued to recover from the defendants 
interest on the amount of the first bill from its 
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maturity to the date of payment and for the* 
amount due on the seoond bill with interest : 

Held , (1) that, aa regards the first bill, the 
defendants obtained all that they were entitled 
to obtain under the O.I.P. oontraot when the 1 
bill was presented to them for acceptance, that 
is to say, good shipping doouments ; that, aa 
they accepted them, the risk thereafter was 
entirely their own and they were not entitled 
to refuse payment on maturity ; and that 
having refused payment on maturity they 
wore liable for overdue interest after that date , 

(2) that, as regards the seoond bill, inasmuch 
as the bill of lading bad beoome a void oontraot 
before it was tendered to the defendants on the 
10th November 1914, there was at the time a 
failure of consideration for the aooeptanoe of 
the bill of exchange, and tho defendants were, 
therefore, not bound to pay at maturity. 

In the ordinary course of business, a seller 
on C.I.F. terms is entitled to be prepaid by hifl 
buyer on presentation to the latter of valid and 
legal shipping dooumentB. 

Contracts entered into between subjeots of 
countries, whioh were at peaoe when the con- 
tracts were made, are not necessarily abrogated 
by the breaking out of hostilities between those 
countries. Unless tho ooniraols are of a very 
special kind, the effect of war is not to avoid 
them totally but merely to suspend the reme- 
dies of ouo or other of tho partios to them. 
Such contracts would doubtloBB remain in 
abeyance during the continuance of hostilities 
but upon their ceasing no good reason oan be 
shown why the rights still enforoeable should 
not be duly enforced, the Governments of the 
parties to suoh contracts having now re-estab- 
lished all peaceful and normal relations. 

Hence, where a oontraot requires continuous 
performance of mutual duties by the parties to 
it and such duties oannot be so mutually per- 
formed during the continuanoe of a war, and 
further suspension of suoh mutual rights and 
obligations for an indefinite period go much be- 
yond merely placing the oontraot in abeyance, 
the oontraot becomes, on the outbreak of war, 
void, inasmuch as taking it up upon cessation 
of hositilities would be something more than 
renewing it, would, in faot, be substituting for 
it an entirely new contract. A like rule would 
doubttyss be applied to the case of partnership 
between subjects of belligerent states. 

All oontraebs of affreightment are put an end 
to by the outbreak of hostilities between the 
Governments of tho shipper and the shipmaster, 
Marshall & Go. v. Naginchand, 18 Bom. L.R. 
915. 

Beaman, j. 

(16) Queers.— Whether the words 11 terms of a 
oontraot ” in 8- 91 of the Evidence Aot inolnde 
the date of a oontraot. Ma Hla Dun Y. Mating. 
Shwe Ya, 9 Bur. L.T. 250. 

U KIN, J. 

(17) Effect of war on contract previously con - 
eluded— Contract for sale of goods— Seisurg 
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and release of goods by the Croton , effect of 
— Damage s for breach of contract . 

Executory contracts concluded before the 
outbreak of war even with an alien enemy are 
merely suspended during the war as regards 
the right to performance and right of action, 
and are avoided or dissolved only m oertain 
circumstances, among them, if their perform- 
ance necessitates intercourse with the enemy 
during the war (a). 

A agreed to sell goods to B to be shipped in 
June, July and August 1914 in equal propor- 
tions. The first shipment was duly delivered. 
The second shipment was on its way seized by 
the Ceylon Government but was subsequently 
released and arrived late. B was williog to take 
delivery on paying the price and usual lading 
oharges, but owing to disputes between the 
parties as to payment of extra oharges oaused 
by the seizure of the ship by the Ceylon Govern- 
ment,— A refused to deliver B the documents 
of title to enable him to obtain delivery, and 
eventually Bold the goods to third parties. 

Held, that though a promise is excused by a 
supervening impossibility oaused by aot of law, 
a temporary iutorruption of the voyage followed 
by a release of the goodB does not avoid the 
oontract, and that A having broken the con- 
tract which subsisted in spite of the seizure 
was liable to pay damages to B (Oj. 

Ab a general rule unconditional oontraotB are 
not dissolved by their performance becoming 
impossible owing to war. Sett v. Hadhoram 
Hurdeodass, 33 Ind. Cas, 540. 

CBAUDHUBI, J. 

References : — (a) (1857) 7 El. & B. 763, F, 
(b) 10 East 530 at p. 534, R. 

(18) Novation— Acceptance by other party of 
novation in qualified manner — Right of 
such other party to claim benefit of the offer . 

Where the modification of an existing con- 
tract proposed by one party was accepted by 
another party in a qualified manner there could 
be no legal novation of the existing ooutraot. 

During the continuance of a mortgage the 
mortgagee agreed to have the mortgage deed 
substituted by another on more favourable 
terms to the mortgagor, but be never fulfilled 
that agreement. The mortgagor failed to sue 
tho mortgagee for specific performance of the 
agreement within the period of limitation pres- 
cribed therefor. In a suit brought by the 
mortgagee to recover the money due under the 
terms of the mortgage the mortgagor pleaded 
that the conditions of the original mortgage* 
had been altered by the agreement of the mort- 
gagee whioh varied the original terms. Held % 
that the mortgagor could not plead the agree- 
ment by way of defenoe to the suit brought 
against him. Babu Narendra Bahadur v. 
TiieOudh Commercial Bank, Limited, 30 Ind. 
Gas. 893. 

Stuart, a j. o. 

(19) Primary and secondary obligations— 
Duty of Court to carry out secondary con- 
tract. 

The doctrine that the Court will oarry out 
nil oontraots between parties is confined to the 
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oarryiug out of the primary ooutraot and doee 
not extend to a secondary or subsidiary oontraot 
to corns into operation, if the primary contraot 
is broken. The Courts both in England andl 
in India do not feel bound to oarry out suob a 
secondary contraot apart from its justice and 
reasonableness. Babu Narendra Bahadur v. 
The Oudh Commercial Bank, Ltd., 30 lad. 
Cas. 393. 

STUART, A.J.O. 

(90) Shipping contract— Carriage by sea— 
Shipper and shipowner , their rights and 
liabilities— Omission to call at appointed 
post— Breach of contract— Damages, suit 
for . 

It iB well settled that engagements to ship 
goodB and to keep Bpaoe for goods must be 
punctually performed and a shipper is bound 
to have* his cargoes ready to ship when the 
Bbip calls. But a Bhipper may dispense with 
tho ship’s oalliug at the port, if he is not ready 
with his cargo for shipment. 

Where the defendants bound themselves 
under a oontraot to ship the plaintifi’s cargo at 
Ouddalore during tho months of J uly And August 
by the defendant’s steamer, and the defendant's 
Bteamer arrived at Madras on the 7th August 
I914,^sn route for Cuddalore but the plaintiff 
was not in a position to ship any cargo And in 
answer to the repeated enquiries made by the 
defendant’s agent the plaintiff intimated to him 
his inability to ship any cargo and promised to 
let him know after consulting his buyers if he 
was in a position to ship and the steamer after 
waiting at Madras till the 91st August pro- 
ceeded to Calcutta. 

Held, that under the circumstances, tho 
plaintiff shipper had dispensed with the defend- 
ant’s steamer calling at Cuddalore, there was 
no breach of contract on the part of the defend- 
ants in not having shipped tbe cargo and that 
therefore the plaintifi’s suit for damages against 
the delendant company was not maintainable. 
Oovlnda Plllay v. Messrs Best & Co., 34 lad. 
Cas. 843. 

WALLIS, C J. and PHILLIPS, J. 

References 5 El. & Bl. 714*119 K.R. 647, 
R 

(91) Hire— Omission to return article after 
specified date — Remedy for breach of con- 
tract — Suit for damagts . 

Where notwithstanding ft demand made in 
thAt behalf, boats hired for a specified period 
were not returned, there oould not be a claim 
on tbe hire but a suit for damages for wrongful 
conversion of tbe boats would be Ihe proper 
remedy. Maung Ba Gyaw v. Hong Seng ft 
Co. i 36 Ind. Cas. 976. 

PARLKTT, J. 

(99) Oontract on o. i. f. terms — Effecting 
insurance for war risks— Purchaser not bound to 
pay for such insurance— Shipment of sugar from 
enemy's port— Government proclamation prohi- 
biting trade in enemy's sugar— Contt aft impos- 
sible of performance— Bill of lading , what u a* 
Nlssln Isaac Bekhov v. Hpji Saltanalli Shut** 
tavy, 17 Bom. L.R. 949*98 Ind. Cas.. 433 ~ 
40 B. 11, Bee Final Part, 1915, Col. 534« 
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(83) Public policy contract opposed to, as being 
indistinguishable from slavery— Hal wahi bond 
—’Agreement to perform manual labour in 
consideration of the loan to be paid off at given 
time , penal interest in default. Ramiarnp 
Bhagat v, Banshl Mandar, 19 O.W.N. 1118 b 
43 O. 743=30 Ind. Cas, 955. Bee Final Part, 
1915, Col. 535. 

(24) 8ale— Conditions written — No condition 
for damages in case of re-sale— Right to damages • 
Municipal Board of Allahabad v. Tikandar- 
jang, 13 A.L.J. 1079 = 38 A. 5a = 30 Ind. Caa. 
584. Bee Final Patt, 1915, Col. 536. 

(25) Bond, suit on— Limitation Act (1908). 
8ch. I, Art. 116 — Contract in writing registered 
— Bond not signed by both the parties— Penalty 
— Excessive interest— What amounts to— Con- 
tract, harsh and unconscionable— Burden of 
proof— Contract, reasonable , substitution of— 
Damages . Bonwang Raja Qhallaphroo y. 
Banga Beharl, 23 C.L.J. 311 = 20 O.W.N. 408 
= 31 Ind. OaB. 394. See Final Part, 1915, 
Col. 537. 

(26) Part , performances , equitable doctrine of, 
if may be invoiced by stranger to contract — 
Relinquishment of share in tenure without 
registered deed but for consideration by purchaser 
out of possession to person in possession— 
Remand order . scope of. Khagendra Nath 
Chatterjee v. Sonaton Goha, 20 O.W.N. 149 
= 31 Ind. Gas. 987- Bee Final Part, 1915, 
Col. 537. 

(27) Contracting out of statutory rights — 
Freedom of. Statute, interpretation of. Bee 
U.P. ACT II OF 1901 (AGRA TENANCY), No. 24, 
34 Ind. Cas. 441. 

(28) Liability of broker as principal— Custom 
and usage of Calcutta Gunny market — Evidence 
of custom — Admissibility. See BROKER, No. 2, 
20 C.W.N. 365, 

(29) Bpeoific performance of — Transaction 
henami— Oral evidence whether admissible to 
show if transaction was benami. Bee EVI- 
DENCE ACT, No. 66, 18 Bom. L.R. 134. 

(30) Question of construction of a— Question 
for Courts— Question of law. Bee INJUNCTION, 
No. 1, 20 O.W.N. 467. 

(31) Contraot for L sale— Rights of contracting 
purchaser as against subsequent transferee 
with notice. See KANOM, No. 1, (1916) 2 
M.W.N. 31. 

(32) Rights of parties to a oontraot by what 
hw to be judged. Bee Lease, No. 3, 43 C. 
332. 

(38) 8ee RIGHT OF SUIT, No. 1, 1 Pat. L.J. 
381. 

(Si) Uncertainty — Public policy — Agreement 
by a Gayawal to pay part of his earnings from 
certain ceremonies to an Acharjya— Main- 
tainability of a suit on the agreement. See 
RIGHT OF SUIT, No. 2, 1 Pat. L.J. 639. 

(35) Oontraot for* sale of land — Subsequent 
variation of — Contingent oontraot— Grant of 
letters of administration— District Judge not 
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consenting to alienation— Right to specific per- 
formance or damages. 8ee SPECIFIC PER- 
FORMANCE, No. 4, 23 C.L.J. 606. 

(36) Oontraot to lease — Plea of inadmissibility 
for want of registration— Validity— Admission* 
of genuineness in pleadings — Efieot— Suit for 
speoifio performance — Maintainability — Evi- 
dence of negotiations and oral oontraot prior to 
written oontraot— Admissibility. See SPECIFIC 
PERFORMANCE, No. 6, 20 M.L.T. 44. 

* (37) Illegal oontraot — Conveyance exeouted 
by accused in consideration of complainant 
withdrawing proseoution for non-oompouudable 
offence— Buit to set aside such Bale-deed if lies 
—Parties in part delicto if entitled to doolara- 
tory relief See SPEOIFIO RELIEF ACT, 
No. 23, 20 C.W.N. 760. 

(38) Sale of goods, not bearing eight anna 
stamp and containing arbitration clause, not 
invalid. See STAMP, No. 2, 10 S.L.R. 14. 

Contract Aot (IX of 1B72). 

(1) Sa. 2, 10, 127— Guarantee— A bsence of 
consideration — Effect . 

A Bo-oallod guarantee for which there was no 
consideration is unenforceable. Ram Copal 
y. Agha Saheb Jan Khan, 33 Ind. Cas. 732. 
CHAM1ER, .T.O. 

(2) 8s. 2, 76, and 178— 41 Goods M meaning of 
— 11 Goods” whether includes certificates of 
shares— Fraud, allegations of— Specific 
charge and strict proof , necessity of. 

Documents which are certificates of shares 
are neither 11 goods nor documents of title to 
goods” within the meaning of 8- 178 of the 
Indian Contraot Aot (a). 

Per Sanderson, C. J. — It is obvious from the 
phraseology of the seotion that the word 
“goods ” was intended to refer to “goodB” in 
the ordinary meaning of the word. 

When the plaintiff sets up a oharge of fraud 
against the defendant it is necessary for him to 
state in the plaint olearly and specifically what 
the fraud oonsists of. the nature of the fraud, 
and the particulars thereof whioh he says has 
been committed, and when he has pleaded that, 
it should be shown by striot proof that suoh 
fraud has been committed. Lallt Y. Makerjee, 
24 O.Jj.J. 335. 

Sanderson, c.j., Woodroffe and 
Mukerjee, jj. 

Reference : — (o) 12 Bom. L.R. 870, Not F . 

(3) S. 2 (d) — Consideration— Decree against 
Zemindari— Promise to' pay by one in the 
line of succession— Forbearance of creditor ■ 

Where a person who has obtained a decree 
against a Zemindar abstains for sometime from 
taking further proceedings against the Zemind- 
ari on the promise made by a person in the line 
of succession to oharge his interest in the 
Zemindari when he should Buooeed to it with 
the deoree amount, the forbearanoe on the part 
of the oreditor to take further proceedings is 
sufficient oonsideration for the promise to pay 
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Oontraot lot (IX of 1879)— (Continued), 

the debt. Laksbumanan Ohettlar y. Bora- 
maohl Naloker, 82 Ind. Cab. 416. 

WALLIS. O.J. and SBSHAGIBI IYER, J. 
References : — 18 M. 287; 80 M. 255-17 M. 
L.J. 201-2 M.L.T. 167, JR.; 2 H. AN. 517-27 
L.J. Ez. 120. F. 

(4) 8. 2 (d)— Objections to ezaoution — Sale- 
Compromise— Consideration. See CONTRACT, 
No. 9, 3 L.W. 436. 

(5) Sa. 2. Id), 37. 111. (a), and 40, III. (a)— 
Consideration — Past services— Suit by «a 
beneficiary , not a party to contract— ‘Transfer of 
Property Act, 8s. 101. 124 and 126, Kas* 
turamraa v. Yeokatauurayya, 2 L.W. 920 = 
18 M.L.T. 358 = 29 M.L.J. 538 = (1916) M.W. 
N. 947-30 lnd. Cas. 878. See Final Part, 
1915, Col. 541. 

(5 a) Sa. 2 (21), 68. 8ee Ben. Act VI OF 1876 
(Ohota Nagpur Encumbered Estates), 
No. 1, 82 Ind. Cas. 937. 

(6) S. 10 — Minor if may be estopped from 
repudiating oontraot. See EVIDENCE ACT, 
No. 98, 20 C. W.N. 418. 

(71 S. 10. Soo No. 1, supra. 

(8) S. 11 — Minor — Contract for sale— Pur- 
chaser, a minor— Sale by de faoto guardian, 
when valid . 

If there is only an agreement on the part of 
a minor to buy and on the part of a major to 
sell and nothing more, and the former after- 
wards refuses to perform his part of the con- 
tract, the latter would not be able to hold him 
liable under the oontraot beoaUBea minor iH not, 
under the Indian Contract Act, oompetent to 
make a oontraot which is defined as being an 
agreement enforceable by law. But where in 
addition to the agreement the minor has paid 
the price and has obtained a transfer of the 
property, the transfer cannot bo held to be 
void, especially as it is the act of the seller who 
is at the time competent not only to contract 
but also to make a transfer of bis property to 
any one he likes (a). 

A sale of the property of a minor by a de 
facto guardian is valid, if it is made for the beni- 
flt of the minor or booause of his necessity. 

Mftung Aung Nyun v, Mauug Gyl, 82 Ind. 
Cas. 638. 

Maung Kin, j. 

References:— [a) 30 C. 539=5 Bom. L.R. 421 
=7 C.W.N. 441 = 30 I.A. 114 (P.O ), R. 

(9) 8. 11 — Agreement to sell by minor— Void. 
See MINOR, No. 7, 33 Ind. Cas. 132. 

(10) 8. 11— Salc-doed in minor’s favour— 
See Transfer of Property act, No. 25, 31 
lnd. Oas. 792. 

(11) Ss. 15, 16 and 19— Coercion — Prejudice 
— Suicide , threat to commit — Release deed 
by wife and son in consequence— Deed if 
caused by coercion — Voidability — Prejudice 
to one’s life, whether sufficient to bring a 
threat within the term 1 coercion .’ 

Where one 8 need a threat of suioide to his 
wife and son and they in oousequenoe ezeouted 
a release deed in respeot of tbeir reversionary 


Oontraot lot (IX of 1879)— (Continued). 

right in oertain immoveable properties in favour 
of the brothers of 8. 

Held, per 8adasiva Aiyar, J. (Moore, J., dies.) 
that, as the dooument was intended to be an^ 
was actually 'caused* by the threat, it was void- 
able as having been brought about by coercion, 
that it was immaterial to whose prejudice tho 
threat was made, that prejudice to the life of B 
was sufficient to bring it within the definition 
of ooeroion, and that the dooument was further 
invalidated by the faot that it was brought 
About by undueinfluenVie, inasmuoh as it was 
ezeouted at a time when the ezeoutants were 
distressed in mind owing to the strength of the 
threat and when their mental capacity was 
temporarily afieoted by reason of suoh mental 
distress, 

Qucere . — Whether prejudice or injury to sen- 
timents, feelings, or supposod spiritual welfare 
is also contemplated in the definition of 
'ooeroion ’ in the Contract Act ? 

The line between coercion and undue influence 
is sometimes thin and it is possible to conceive 
of cases where the aot might fall under both 
heads. 

Per Moore, J.— That tho words, 'to the pre- 
judice of any person* occurring in S. 16. Con- 
tract Aot, must be read with both branches of 
the eefttion, that prejudice to the life of 8 was 
insufficient in law to bring the threat within 
the definition of ’coercion’ or ‘undue influence,’ 
and that consequently tho dooument was valid' 
Chlkkam Ammlraja v. Chikkam Seshamma, 
3 L.W. 490 = (191G) M. W.N. 368 = 34 Ind. Cas. 
578. 

SADABIVA AIYAR and MOORE, JJ. 

(12) 8s. 15, 23, 72— Stifling criminal prosecu- 
tion— Money paid in consideration therefor 
— Suit for recovery thereof — Money really 
due— Maintainability of suit — “ Coercion,” 
meaning of — The doctrine of in pari delioto, 
etc. — Non- applicability. 

Where the plaintiff was induced to pay money 
to the defendants in order that a oriminal 
prosecution instituted by the defendants against 
the plaintiff for an offence which was not com- 
poundable should not be proceeded with. Held 
that the parties should not be considered in pari 
delicto and that the money may be reoovered 
back (a). * 

Where a hundi was given with a viflw to stifle 
the prosecution, the Courts cannot give a 
decree on the hundi (6). 

Where one party used bis position as prosepu- 
tor to secure monies whioh, but for the arrest, 
he would not have got, the principle of the 
parties being in pari delicto oAnnot apply. In 
a suit to recover money so paid tho defendant 
should not be estopped from proving that the 
money whioh he seeks to retain was really due 
to him (c). • 

The term ' ooeroion' used in S. 72, Contraot 
Aot, is not synonymous with tho definition of 
the term in 8. 16 of the Aot (d). Hatha- 
veerappa Ghettt alias Nellayappa Ohattl ¥, 
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Contract Act (IX of 1872)— (Continued). 

Ramaivam! Chettl. 81 M.L.J. 264*84 Ind. 
Gas. 401. 

Wallis, o j. and Seshagiri aiyar, j. 

References: — «a) 2 Dour. 696 (n) = 99 E.R. 
441 ; 8 East 378*103 E.R. 388 ; 1 M. and G. 
747, Belted on. ib) 40 C. 113 ; 37 M. 385 and 
(1892) 1 Cfa. 173, ft. (d 38 B. 709; 9 Barn, and 
C. 901*109 E.R. 336 ; (1903) A C. 49, ft. 
id) 40 C. 598 (P.C.) 42 C. 266 ; 6 H. and N. 
778; (184P) 2 Ex. Rep. 395 ; 10 Q.B.D. 572; 
(1876) 4 Ch. D. 160; 13 M. and D. 427 = 163 
E.R. 178, ft. 

(13) S. 16. Bee No. 11, supra and No. 99, 
infra . 

(14) S. 18 (2) — Misrepresentation— Ability to 
discover truth — Hotel keeper — Landlord 
and tenant— Right to sue for rent — Breach 
of contract— Distraint, 

The defendant wrote to the plaintiff, proprie- 
tress of a hotel, enquiring if certain accommo- 
dation for his family was available and asked 
if tbo accommodation required oould be had in 
the same block as the dining hall. The plaint- 
iff sent plan of a cottage in the close proximity 
of the hotel and stated that the accommodation 
was not available in the main buildings Tho 
defendant made no further reference to f any 
desire to get rooms in the main buildings and 
stated that he would be glad to take the accom- 
modation offered by the plaintiff from the begin- 
ning of April next for the season and repeat- 
ed the terms agreed to. vt Rs. 300 per mensem 
including board. On the 12th April the defend- 
ant’s wife took possession of the Hit but left it 
on the 16th of April, the main and the only 
relevant reason assigned being the distance of 
the flat from the main buildings which was 
found tc be 182 yards. 

The plaintiff sued for recovery of rent for a 
period of 4 months calculating rent at Rs. 180 
per month. 

Tho MunBif dismissed the suit on the ground 
that defendant bad been induced to enter into 
the contract by reason of misrepresentation 
falling under sub-S. 2 of 8. 18 of the Contract 
Aot. 

The Divisional Judge agreed with the Munsif 
that there had been suoh misrepresentation, 
but ho further found that thocontraob was not 
voidable beoause the defendant had the means 
of discovering the truth with ordinary diligenoe. 
He disagreed with the finding of the MiiDBif 
that the relation between the parties was that 
of landlord and tenant and held that the plaint- 
iff wqb only entitled to sue for damages for 
breach of the contract. He granted tho plaint- 
iff a decree for Rs. 100 as damages. 

Held . (1) that the defendant had the means 
of discovering tho truth with ordinary diligence; 
(2) that there was nothing to show that the 
defendant attached importance to proximity to 
main buildings and there was no good reason to 
suppose thlic the plaintill ought to have antici- 
pated that the defendant would be specially 
particular regarding thn question of distanoe ; 
(8) that as between the partite the position of 
the plaintiff was not that of an inn-keeper but 


'Gontr^et Aot (IX of 1872)— {Continued). 

of a boarding house-keeper who receives bis 
boarders by speoial arrangement and makes 
suoh bargain as he ohooseB as to the price to be 
paid by him ; and that the status of landlord 
and tenant existed between the parties. 

In the absenoe of a plea that the amount 
whioh the plaintiff had ohArged on aooount of 
rent of the premises only was disproportionate, 
the Chief Court granted a decree for full amount 
of the olaim. 

( If the agreement for the payment is that a 
lump sum be paid in respect of board ana lodg- 
ing there is no right of distress for the recovery 
of such payment, but if the boarder is entitled 
to the exclusive occupation of a room or part of 
a room and an agreed reut is payable in tespeot 
of his occupation such rent may be distrained 
for. AiL. Donca. Proprietress of "Spring 
Field Hotel." Dalhousle v. A.H.S, Teed, 112 
P.L.R. 1916 = 139 P.W.R. 1916 = 36 Ind. Cas. 
34. 

Leslie Jones, j. 

References : (1606) 2 N.R. 224 ; (1868) L.R. 

3 C.P. 694 ; (1882) 62 D.J.Q.B. 58. ft.; L.R. 
7 Q.B. 90; 3 Bern. 244. D. 

(15) B. 19. See No. 11, supra . 

(16) Ss 20. 65— Mistake as to an essential 
matter of fact - Avoidance of contract— A 
person executing mortgage in the owner’s 
name— Deed of transfer by mortgagee to a 
thiid partly signed by the same person— 
Transferee suing to recover money on dis - 
covering that the owner did not sign the 
transfer— Failure of consideration. 

C representing himself to be M mortgaged 
M's property ; and also j lined in a transfer 
of the mortgage executed by the mortgagee 
(defendant) to the plaintiff. When the plaintiff 
discovered that both the mortgage and the 
transfer were executed by a forger, he sued the 
defendant for return of the purchase money aa 
on a total failure of consideration. Tho trial 
Court applied the maxim caveat emptor and 
dismissed the suit. The plaintiff having 
appealed : 

Held, that the defendant was bound, under 
S. 65 of the CoutrAOt Act, to repay the money, 
for both parties being under the belief that the 
real owner was putting his signature to the deed 
of transfer, committed a mistake as to ad essent- 
ial matter of fact whioh avoided the contract 
under 8.' 20, Contract Act. Ismail Allarakhla 
v. Dattatraya R. Gandhi, 18 Born. L R. 201 
= 40 B. 638 = 34 Ind, Cas 615. 

6COTT, C.J. and HEATON, J. 

(17) S. 23 — Contract— Rlegal contract — 
Badni— Wagering \transact%on • 

Where tbo parties to a contract of sale of 
goods intended, not the aotual transfer of goods, 
but mere adjustment of prioes according to the 
fluctuating enurkot rates : — 

Held, that the oontraot being illegal was not 
enforceable at law and the suit was not main- 
tainable. Firm of Lai Ghand-Gela Ram v. 
Nathu Ram, 74 P.L.R. 1916=36 Ind. Gas. 48. 
8HADI LAL, J. 
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«flontrtet Aet (IK of 1872)— (Continued). • 

(18) 8. 28 — Pleader advancing money to 
client— Public policy , contract opposed to — 
Actionable claim , purchase of. 

Lending money to a person after he has 
obtained a deoree o! redemption on the security, 
of the property to be redeemed is not the pur- 
chase of an aotionable olaim. The advancing 
of money by a pleader to his client, a part of 
whioh is meant for the prosecution of the suit 
In whioh the pleader is engaged, is a violation 
of the restrictions placed by law upon dealings 
between pleaders and their clients and must'bo 
deemed to be against public polioy and so void 
under B. 23 of the Contract Aot. Sahebun- 
nlssa (Mussaramat) v, Abdul Gaffar, 19 0.0. 
60-34 lnd. Cas. 360. 

LINDSAY, J.C. 

(19) 8 , 23 — Agreement opposed to public policy 
— Assignment of mortgage taken by patwari 
benami — Not void . 

An assignment of mortgagee-rights taken by 
a patwari in the name of his mother is not 
opposed to public policy and a suit on the basis 
thereof is maintainable (a). Bhagwan Dei v. 
Murarl Lai. 14 A.L J. 962-39 A. 51 = 36 lnd. 
Oas. 259 (F.B.). 

Richards, o.j., Rafiq and Walsh, jj. 

References : — (a) 22 A. 220; 27 A. 73, over- 
ruled. 

(20) 8. 23 —Acquisition of property by 

Kanungo— Not opposed to public policy. 

There is no rule prohibiting a Kanungo from 
acquiring property and such acquisition of pro- 
perty is not opposed to public policy- Kamala 
Devi v. Gut Dial, 14 A.L.J. 969 = 39 A. 58 = 
36 lnd. Cas. 319. 

Richards, c.j., Rafiq and Walsh, jj. 

(21) S. 23 — Void contract— Unlawful con- 
sideration — Agreement to share profits and loss 
under a contract wVh Forest Department- 
Agreement, though opposed to terms of license 
issued by Forest Department . not void. Nazar* 
alii Sayad Imam y. Babamlya Dureyatlmsha, 
17 Bom. L.R. 701 = 40 B. 64 = 30 lnd. Cas. 
913, Bee Final Part, 1915, Col. 548. 

(22) S. 23. See MADRAS ACT I OF 1886 
(ABKARI), No. 1, 34 lnd. Cas. 927. 

(23) S- 23 —Lease — Stipulation contrary to 
proviso to S, 12, Agra Tenancy Act II of 1901 — 
Not unlawful— Validity. Bee U.P. AOT II OF 
1901 (Aqba Tenancy), No. 3, 34 lnd. Oas. 

148. 

(24) B. 23— Criminal case compoundable with 
leave of Court only — Agreement to oompouud 
suoh case if opposed to publio policy— Oflenoe 
not so oompoundable alleged but no summons 
issued— Effeot. Bee AGREEMENT, No. li 20 
C.W.N, 946. 

(25) S. 23— Covenant not to raise plea of 
limitation— Validity. See Limitation Aot 
11908), No. 84, 4 L.W. 48. 

(26) 8. 23. Bee No. 12, supra, 

,(27) Ss , 23 and 27— Illegal consideration 
rendering contract void— Restraint of trade 
.illegal and void. 


Contract Act (IX of 1872)— (Continued). 

Where defendant-appellant entered into an 
agreement with the plaintiff-respondent that 
the latter should not set up and carry on a 
stevedoring business in Rangoon and 3 other 
plaoes or in any way interfere with the former's 
business of stevedoring in those plaoes and 
agreed to pay her regularly every month during 
the life of the plaintiff-respondent the Bum of 
Rs. 350. 

Held by the Full Bench that the whole 
agreement is void as the plaintiff-respondent's 
undertaking is in restraint of trading and is of 
no binding effect and it would be contrary to all 
sound principles to allow a plaintiff to recover 
because she had onrried out an unlawful pro- 
mise. in re G Hurry Krishna Pillay v. M. 
Adllutchml Ammal, 9 Bur. L.T. 28 = 8 L.B.R. 
389 = 33 lnd. Cas. 238 (F.B.). 

FOX, C.J., ROBINSON and PARLETT, JJ. 

(28) Ss. 23. VI— Kabuliat — Construct ton — 
Grant of right to defendant to carry on 
trade in a district— Not in restraint of trade 
nor against public policy — Suit for rent 
— Limitation — Arts. 110, 116. Limitation 

• Act (1908). 

Defendant executed a registered kabuliat in 
favour of plaintiff agreeing to pay an annual 
rertal for carrying on a trade in hides within 
a particular district. The leesor did not bind 
himself against giving a similar lease to any 
one else. 

In a suit for rent, defendant contended that 
the kabuliat tended to oreate a monopoly and 
was therefore against publio polioy. Held , that 
nothing in it offended publio polioy, and the 
contract was not void under B- 23 or S. 27* 
Contract Aot (a). 

Held also that, the lease being a registered 
lease, the suit was governed by Art. 116, 
and not Art. HO, Limitation Aot (1908) (6). 
K. L. Mackenzie y. Maharajah 8!r Raraea- 
war Singh Bahadur, 1 Pat. L.J. 37 = 34 lnd. 
Cas. 754. 

MULLICK and ROE, JJ. 

References :—{a) 28 M. 52(k D. ( b ) 19 0. 
489, F. 

(29) Ss. 23, 65 —Contract— Immoral— Opposed 
to public policy— Influencing of appointment to 
public offices— S. 65, applicability of. Ledu 
Coachman y. Hlra Lai Bose, 21 C.L.J. 637* 
19 C.W.N. 919 = 29 lnd. Cas. 625 = 43 0. 115. 
Bee Final Part, 1915, Col. 649. 

$0) B. 24. Bee RES JUDICATA* No. 17, 18 
Bom. L.R. 773. 

(31) S. 25— Gift — Revocation. power of, 
exercise of — Pleadings — Fraud should always be 
specifically pleaded. Lai Mahomed v. MraTha 
Aung, 80 lnd. Cas. 20 = 8 Bur. L.T. 269 = 8 L. 
B.R 185. Bee Final Part, 1915, Col. 550. 

(32) S. 26 — Kabinnamab — Authority given by 
Mahomedan husband to wife to divorce on 
husband marrying a second wife if valid • 
Maharam All v. Ayesa Khatum, *19 C.W.N. 
1226 = 31 lnd. Cas. 562. Bee Final Part, 1915 f 
Ool. 650. 

(33) 8. 27. 8ee Nos. 27, 28. supra. 
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(34) 8 . 28— Parties agreeing not to objeot to 
award— Effect. See AWARD, No. 9, 107 P.W. 
R. 1916. 

(36) 8. 29 — Terms in partnership contract in 
writing not clear — Construction — Parole 
evidence— Evidence Act, s. Agency- 
Pleadings— Plea not raised in first Court or 
in appeal memo , 

It is obviously impossible for a Court of jus- 
tice to give effeot to a contract, tbo meaning of 
whioh it is unable to find out with reasonable 
clearness. So a condition in a partnership 
written oontraot which gives one party the right 
to speoify the share of profits to be assigned to 
the other but which does not afford the slightest 
indication as to the proportion of losses whioh 
one party h to bear in the partnership is void 
for uncertainty. 

A Court oannot undertake to supply Refects 
or ambiguities according to its own notions of 
what is reasonable, for this would be not to 
enforce a contract made by ihe parties but to 
make a new contract for them (6). 

When the terms of a document aro ambiguous 
on the face of it parol evidence is inadmissible 
to prove the intention of the executant. 

Where a partnership was apparently contem- 
plated but the terms thereof could not* be 
ascertained the relationship cf principal and 
agent docs not exist. 

A pica not sot up in the lower Court nor 
mentioned in the memorandum of appeal even, 
cannot be raised for the first time in the Chief 
Court at the time of tho hearing. Barkat Ram 
Y. Anant Ram, 31 Ind. Cas. 632. 

SlIADI LAL and LESLIE JONES. JJ. 
References (a) 11 M. 200, F ; 27 M. 332 ; 
fi C. 932 (P.C ) D. (6) (1887) 36 Ch. D. 359, R. 

(36) 8. 30. Bee CIV. PRO. CODE (1908), 
No. 592. 9 Bur. L.T. 229.* 

(37) S. 32 - Contract to sell land together 
with cultivating rights in sir— Sanction to 
sell without reservation of occupancy rights 
in sir refused — S. 15, C P. Tenancy Act- 
Contingent contract— Rights to specific per- 
formances or damages— Ss. 14, 15, Specific 
Relief Act— Scope and applicability. 

This was a suit to enforce specific perform- 
ance of a contract to sell to the plaintiffs for 
Rs. 4,500 a 4-anna share in a village together 
with cultivating rights 'in sir. By the terms 
of the contract, tho first defendant undertook 
to apply, under 8. 45 of the C.P. Tenancy Aot, 
for sanction to transfer bis sir land without 
reservation of the right of oooupancy. The 
oontfact also provided that the first defendant 
should pay Rs. 1,000 as damages, if he should 
refuse to sell the property after obtaining 
sanction. The first defendant applied for sanc- 
tion, but sanction was refused, and thereupon 
he sold the properly, without cultivating rights 
in sir to second defendant Tho plaintiffs in this 
suit asked (hat the first defendant should be 
made to execute a sale-deed for the property 
including cultivating rights in sir, or m the 
alternative, to execute a sale-deed, reserving 


JDontvaot Aot (IX of 1879)— (Qontfnuedj. 

cultivating rights in sir, for a smaller oonsi' 
deration of Rs. 3,600. 

Held that, B. 32 of the Oontraot Aot, the 
oontraot for the sale was contingent on the grant 
of sanction, and the oontraot oannot be specifi- 
cally enforced at all sinoe the sanction was 
refused, and there was no alternative oontraot 
to meet the event of its being refused, 

Held also that, 8s. 14 and 15 of the Specific 
Relief Aot have no application to the oase* 
These two sections refer to oaaeB where the 
inability to perform the whole contract was 
not contemplated by the oonlraoting parties. 
Where, as here, tho contracting parties knew 
of and contemplated the possibility of the whole 
oonlraot being inoapable of performance^ for 
reasons beyond tho control of either of the 
parties, tho sections have no application. They 
apply to unforeseen contingencies, not to fore- 
seen oontingenoies. Shardaprasad v. Slkan- 
dar, 12 N.L.R. 69 = 34 ind. Gas. 461. 

Batten, a.j.c. 

References :—6 N.L.R, 185 ; S.A. No. 132 of 
1905 ; (1861) 7 Jur. (N 8.) 1262; (1870) L.R. 6 
Oh. 534, R. 

(38) S. 37. See No. 5, supra. 

(38) Ss. 37, 74 — Repayment in kind by in- 
stalment— Default— Penalty. See EVIDENCE 
AOT, No. 69, 36 Ind. Cas. 1)1. 

(39) 8. 38— Sale of goods— Produce— Deli- 
very to European Finn on purchaser's 
behalf— Proper course— Vendor's duty to 
render facilities as regards delivery— 
Drawing samples — Tender — Reasonable 
opportunity for analysis , etc.— Tender after 
drawing of samples— Effect— Acceptance. 

Before a vendor of produce can give delivery 
on behalf of his purohaser to a European 
Firm, it is necessary for tho purohaser either 
to make a oontraot for the sale of goods to the 
European Firm or otherwise to arrange that 
they shall take delivery on his behalf and to 
hand to the vendor a delivery order roqueeting 
tho firm to accept the goods against Buoh and 
suoh contraot or on his behalf. 

Generally, the vendor is under no obligation 
to see that the purohaser takes delivery within 
time all that he has to do is to offer delivery 
within time and to givo all oustomary assist- 
ance to the purchaser in taking delivery. ( Vide 
Contraot Aci,, 8. 38). 

The drawings of samples and analysis are 
aots to be performed by the buyer in order to 
satisfy himself that the goods tendered foe 
delivory are aooording to the oontraot. 8. 38 (3) 
of the Contraot Act requires that the buyer 
shall have this facility, and therefore tender 
must be made sometime before the date speci- 
fied in the oontraot 

But where, on tender, goods are accepted 
subject to analysis, ]the buyers oould only refuse 
to aooept delivery on the ground that the goods 
were not of the oontraot quality. Firm of 
Ruttonjl Burjorjl y. Firm of Motnmal Bhag- 
Ohand, 9 S.L R. 160 =-82 Ind. Oas. 720. 
Pratt, j.o. and Orough, a. j.o. 
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(40) S. 40. See No. 6, supra, 

(41) 8 . 43— Suit for rent against some heirs 
of tenant— Accrual of cause of action — 
Absence of a promisor from British India, 

Under the ternu of S. 43 of the Contract Act 
the landlord is entitled to get a decree for money 
against any one or more of the tenants. A 
Court for rent is the common indebitatus Court, 
vis., a Court to recover a debt. That clearly 
(alls within the provisions of 8. 43 and the pro- 
misee is entitled to require performance by aay 
one or more of the promisors. The mere 
absence from India of one of the promisors in 
a suit in British India, where no plea in abate- 
ment or a similar plea is permitted, is not a 
fatal bar to the suit. There oannot be any 
objection to the maintainability of a suit against 
some of the heirs of a tenant to recover the rent 
that has accrued due after the death of the 
tonant. Ral Bahadur Lallt Mohan Sinha 
Roy v. Haran Chand Khamrul, 36 Lnd. Oaa. 
343. 

FLETCHER and TEUNON, JJ. 

References : — 19 lnd Gas. 989=* 17 C. W.N. 
833, F.; 7 lnd. Cas. 810=13 O.LJ. 613=15 
C.W.N. 191, D. 

(43) S. 43— Suit for recovering money upon a 
ruqqa— Express allegation in plaint that certain 
persons are responsible in thetr individual capa- 
city , and not the firm in lohich they are partner s 
with others —Individual liability found against 
— Plaintiff whether can change his ground 
afterwards — Mere acknowledgment of indebted- 
ness without any promise to pay - Whether suit 
lies upon such acknowledgment. Ram A din v. 
Munehl Ram, 76 PR. 1915 = 164 P.W.R. 
1915 » 31 lnd. Caa, 209. See Final Part, 1915, 
Col. 553. 

(43) 8. 43 — Pleader whon bound to refund 
his fees— Liability of deceased pleader’s repre- 
sentatives. See PLEADER AND CLIENT, 
No, 1, 20 P.W.R. 1916. 

(44) 8. 43. See RENT, No. 2, 24 C.L J. 371. 

(45) Ss. 43, 44 — Contract — Joint promisors 

— Suit against all on the joint promise — 
— Dismissal of suit — Appeal— Death of one 
joint promisor — Non joinder of his repre- 
sentatives in appeal— Effect— Claim not 
released against them — Appeal not main- 
tainable— No right to obtain relief against 
shares of others , » 

Where a suit against several joint promisors 
was dismissed on the ground that the kabuliat 
which was the basis of the suit was fiotitioua 
and where pending the appeal one of the defend- 
ants died and the appeal was given up againBt 
his heirs. 

Held, that the plaintiff oannot rely on S. 44 
of the Contract Act and that he oannot proceed 
against the others for the entire olaim. 

As in the case, the contract was found to be 
illusory and of no effeot so far as the deoeased 
defendant is concerned, this is not a case of 
giving release to one of several joint promisors. 

Held that, 8. 49 of the Contract Act oannot 
be invoked beoauae the plaintiff did ohoose to 

34 
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bring a suit against all joint contractors and 
the contest proceeded on the basis of a joint 
oontraot. 

If the Court were to give a deoree against the 
other defendants, it would work injustice upon 
them, in that supposing they were jointly liable 
they would not be entitled to olaim contribution 
against the heirs of the deoeased defendant who 
has. by the decision of a competent Court, been 
declared to be not liable. 

Held further, that in the absence of the 
representatives of the deceased defendant, the 
plaintiff oannot sue for the shares of the defend- 
ants on rcoord for their Bhares oannot be deter- 
mined in the absence of (hose representatives. 
Jogesh Chandra Chackrabutty v. Bama 
Sundarl Debt, 34 lnd, Ca». 138. 

CHATTERJEE and BEACHCROFT, JJ. 

(46) &s. 43, it— Release of a joint judgment- 
debtor— Whether operates as a release of others 
— Amount paid by the released debtor — Whether 
the others can claim benefit thereof— English 
Law — Applicability in— Original side of High 
Court, Moolchand v. Alwar Chetty, 17 M. 
L.T. 449 = 29 lnd. Cas. 303 = 39 M. 648. See 
Final Part, 1915, Col. 554. 

(4?) Ss. 43, 44, 126 fo 145— Joint promisors — 
Suit by creditor against— Decree against one 
oim promisor — Another joint promisor exoner- 
ated on the ground that suit barred against him 
— Payment by former — Right to seek contri- 
bution from latter . S. P. Abraham Serval V. 
Raphial Muthirian, 16 M.L,T. 569 = 27 M.L- 
J 746 = 37 lnd. i;as. 337 = 39 M. 288. See 
Final Part, 1914, Col. 457. 

148) 8. 44. See Nob. 45, 46, 47, supra, 

(49) S. 45— Partnership— Representative of 
deceased partner— Right to sue lor recovery of 
debts due to pannership . Oodayappa Chetty 
Firm v. Raraaswaray Chetty, 24 lnd. Cas. 
268 = 7 Bur. L.T. 261 = 8 L.B.R. 130. Bee 
Final Part, 1914, Col. 45S. 

(50) Ss. 45, 263. Bee SUCCESSION CERTIFI- 
CATE ACT, No. 6, 31 lnd. Cap. 904. 

(51) 8, 47 —Sale — Vendor's duty to tender 
goods at the time specified— Delivery of 
Railway receipt not sufficient — Bombay, 
Cotton Trade Association liules y 17. 

The plaintiff agreed to .sell to the defendant 
200 bales of ootfcon — March delivery*— between 
the lfcth and 25th. The oontraot was expressed 
to be governed by the Rules of the Bombay 
Cotton Trade Association ; and provided that 
in no circumstances was the contiaot to Jbo 
oanoellcd. One of the Rules of the Association 
required that the vendor was bound to tender a 
delivery order backed by the goods before 1 P.M. 
on the due date. In the event of his failure to 
do so, the buyer was entitled to (1) cancel the 
oontraot ; (2) buy at seller’s risk, or (3) olose 
at the room-rate of the day. On,the 19th 
March, the plaintiff gave to tbe defendant a 
railway receipt for 100 bales. The defendant 
applied to the railway authorities for the goods 
on the 25th ; but as he failed to reoeive any, he 
returned the railway receipt to the plaintiff on 
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the 26th intimating to him, that, by reason of 
non -performance of the contract by the plaint- 
iff, the same was cancelled. The plaintiff 
alleged that the terms of the contract exoluded 
cancellation, and that, had the defendant 
informed him of the non delivery of 100 bales 
on the dfiedate, he had another 100 bales ready 
for dolivery. The plaintiff, therefore, sued to 
recover the difference between the oontraot rate 
and the market rate on the due date : 

Held, (1) that it waB the plaintiff's duty to 
satisfy himself that the golds covered by the 
receipt had actually arrived before the due date, 
and if he failed to do so he would not bo absolved 
from the obligation of tendering the delivery 
order backed by the goods ; 

(2) that the plaintiff having been in breach 
oould not sue to recover damages on the con- 
tract. Mukanchand Rajaram Balia v. Nlhal- 
ohand Ouvmukhral, 18 Bom, L.R, 96 = 32 Ind. | 
Gas. 948 = 40 13; 517. 

Beaman, j. 

(52) 8. 54, 8ee CONTRACT, No. 4, 30 M.L. 

J. 207. 

(53) 8. 55 — Scope — Contract to tell land— 
Time whpn of the essence of the oontraot. • See 
BALK, No. 4, 30 M.L.J. 18G. 

(54) Ss. 55, 73— Contract, breach of— Time, 
essence of contract— Intention— Merchants* con- 
tract— Damaqes, suit for. Bhudar Chandra 
Ooswami y. G.R S. Betts, 22 C.L.J, 566 = 33 
Ind. Cas. 317. See Pinal Part, 1915, Col. 565. 

(55) S . 56 — Contract with enemy— Trading 
uith enemy— Hostile Foreigners Trading 
Order — Impossibility of performance— War 
avoids all contracts with enemies. 

On the ISth February 1914, the defendants 
(a German joint-etook company incorporated* 
at Hanover, having a branoh in Bombay under 
the sole management of a German subject) 
agreed to purchase from the plaintiffs waste 
produced in the latter's mills for the year 
ending the 31st December 1914, and to take its 
delivery at least once monthly at rates specified. 

A deposit of Government Piomissory uotes of 
3J per cent of the uominal value of Rs. 2.200 
was made by the defendants. On the 4th 
August 1914, war was declared between Great 
Britain aqd Germany. The plaintifla wrote to 
the defendants on the 18th idem calling 'upon 
them to take delivery of waste undev the oon- 
traot. The defendants’ manager replied on the 
22nd saying that, owing Lo the present politi- 
cal position, they were not allowed to do busi- 
ness in India, And desired the plaintiffs to keep 
delivery of waste standing over until business 
was allowed to be resumed. On the 5th Sep- 
tember 1914, the manager was interned as an 
alien enemy at Ahmednagar. The plaintiffs 
called uppn the manager on the 11th November 
to take delivery of the waste ; and again on 
3rd Deoember wrote to him to comply with 
nolioe of November on/>r before 8th Deoember— 
a time, which was subsequently extended to the 
16th idem. The manager relied in reply upon 
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S. 56 (2), Contract Aot. The Hostile Foreign* 
era Trading Order was issued on the 14th 
November 1914. The defendants applied to the 
Looal Government for permission to carry on 
their looal business ; but permission was not 
granted till 8th February 1916. The plaintiffs 
sold the waste by auotion and sued to reoovec 
damages occasioned to them on such sale ; and 
claimed to retain the deposit towards Buoh 
damages : 

f Held, dismissing the suit, (1) that, owing to 
oircumstanocs arising from the outbreak of 
war, it had become impossible for the defend- 
ants to perform their part of the contract ; 

(2) that, even assuming that it only became 
impossible after the 14th November, the grant- 
ing of further time up to the 16th Deoember by 
the plaintiffs for taking delivery waived any 
breaoh committed before that date ; 

(3) that the defendants were entitled to a re- 
turn of thej,r deposit under S. 56, Oontraot Aot. 

On the outbreak of war all contracts with 
alien enemies beoome illegal. The Textile 
Manufacturing Co., Ltd. v. Salomon Brothers, 
18 Bom. L.R. 105 = 40 B. 570 = 33 Ind. Gas. 
353. 

MACLEOD, J. 

(66; S. 56 —Term of contract impossible to 
perform— Period fixed for performance — 
Test of impossibility. 

In a suit for damages for breach of contract, 
the main term of which was to supply 151 bales 
of cotton twist of a particular quality manufac- 
tured by the Raipur Mills within 75 days, the 
defendant set up that this item of the contract 
was impossible of performance. The District 
Judge held that the yarns mentioned in the 
contract were not available at Ahmedabad 
Raipur Mills at the time of the contract (Ex. A) 
and the oontraot was therefore impossible of 
performance. , 

Held, that the real test of impossibility is 
whether it was practically impossible for the 
defendant to get the quality of yarn contracted 
for within the time fixed in the contract. 
Sooryaprakasallngam Garu v. Bhaw Trlkam- 
lal, (1916) 2 M.W.N. 131 = 35 Ind. Caa. 625. 
Oldfield and Napier, jj. 

(57) 8> 56— Performance of contract becoming 
unlawful or impossible— Void contract. Karl 
Ettlmger v. Ghagandai ft Go., 17 Bom. L.R. 
1087 = 40 B. 301 = 33 Ind. Cas. 205. See Final 
Part, 1915, Col. 555. 

(58) Ss. 69, 60— Appropriation of payments 
—Onus of proof— Hundis not paid at maturity 
— Interest on Hundis— Usage in Rawalpindi , 
Khlalia Shah y. Hansarl Mai Nathu Mai, 
24 P.R. 1915 = 29 Ind. Cas. 346=23 P.L.R. 
1916. Seo Final Part, 1915, Ool. 556. 

(59) S. 60. See No. 58, supra. 

(60) 8s. CO, 61 — Appropriation — Payment in 
discharge of running account— No appro- 
priation by debtor or creditor — Right of the 
Court to appropriate— Partnership debt , 
appropriation of. 
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B 8. 60 and 61 of the Contract Aot provide a 
very simple Code of Procedure analogous in all 
particulars to the law of appropriation* that 
prevails in England. If the debtor does not 
appropriate* and be has the first right, then the 
oreditor may appropriate, and he may appro- 
priate to any partioular debt or to any particular 
portion of a running aooount. But if neither 
party appropriate, S. 61 is an enabling section, 
which entitles the Court to declare that suoh 
payments shall be appropriated, in discharge of 
the debts in order of time. 

Where there is a running aocount and pay- 
ments are made extending over the entire 
period of that account from its inception to its 
end, the Court should imply that the payments 
made shall be applied in discharge in the order 
of date in which the debts were contracted (a). 

The general rule is, that the party who pays 
the money has a right to apply that payment 
as he thinks fit. If there are several debts due 
from him, he has a right to say to which of 
thoBO debts the payment shall be applied. If 
he does not make a specific application at the 
time of payment, then the right of application 
generally devolves on the party wbiob receives 
the money. But there is a third rule, vie., 
that where one of several partners dies and the 
partnership is in debt, and the surviving part- 
ners continue their dealings with a partioular 
creditor, and the latter joins the transactions 
of the old and new firms in one entire account, 
then the payments made from time to time by 
the surviving partners must be appliod to the 
old debt (6). Btshun Perkash Naraln Singh 
V. Vd. Slddlque, 1 Pat. LJ. 474-35 Ind. 
Cas. 376. 

ATKINSON and J W ALA PRASAD, JJ. 

References : — (a) (1897) Ap. Cas. 646, F. 
(b) I Q.B.D. 178, F. 

(61) S- 61. See No. 6G, supra . 

(62) S. 62— Absence of privity o/ contract — 
Direction to purchaser to pay vendor's debt 
— Right of creditor to enforce such under- 
taking. 

Where in a sale deed the vendor directed the 
vendee to pay off certain dobts due by him to 
certain creditors, such creditors of the vendor 
*oan institute a suit against the vendee and 
rooover the amount due to them, though they 
bad no notice of the agreement between the 
vendor and vendee in respect of paylnont of 
their debts. 

The right of a stranger to enforoe an agree- 
ment in such oases is in the nature of a trust 
or quasi contract. The claim in suoh oases is 
Dot based on novation of ooutraot or a substitu- 
ted contract. The purchaser is treated as a 
trustee of the vendor’s orediters for the money 
reserved in his hands for their benefit. Dwarka 
Nath Ash v. Priya Nath Malkl, 36 Ind. Cas. 
792. 

MOOKKRJEE and OUMINO, JJ. 

References : — 20 Ind. Cas. 690—41 C. 137 — 
17 O.W.N. 1143-18 O.L.J. f»03 ; (1861) 1 B. ft 
B. 898-30 L.JTQ.B. 365-8 Jur. (N S.) 332-4 
L.T' 468-9 W.R. 781-124 R.R. 610- 
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121E.R. 762 ;5 Ind. Cas. 665-11 O.L.J. 864- 
14 O.W.N. 470-87 0. 449; (1817) 3 Mar. 470 
-17 R.R. 136- Preface V, 36 E R. 224, R. 

(63) 8, 62 —Balance of account signed by de- 
fendant— New rate of interest different from 
usual rate— New contract — Suit upon the new 
contract— Limitation— Arts 64, 86, Limitation 
Act (1908)— Punjab Loans Limitation Act . 
Makhan Lai v. Qaneiht Lai, 42 P.R. 1916 — 
130 P.W.R. 1916-30 Ind. Cas. 84-49 P.L.R. 
1916. See Final Part* 1916, Col 656. 

(64) Ss> 62* 63 —Agreements to give time— 
Validity. See LIMITATION ACT (1908), No. 56, 
8L.W. 38. 

(65) S. 63. See No. 64, supra. 

(66) 8. 65— Contract becoming void — Repay- 
ment of advantage under the contract — Pay- 
ment of freight in advance— Voyage aban- 
doned owing to Government orders— Refund 
of freight— Carriers Act (III of I860)— 
Carriers by sea are not common carriers . 

The plaintiffs consigned, under a charter- 
party, 2,500 bales of cotton for Genoa on board 
a steamer belonging to the defendants, and paid 
Rs. 32,160 for freight. The steamer, however, 
did got leave the harbour and abandoned the 
voyage, as the Government prohibited the 
import of ootton into Genoa. Eventually, the 
steamer unloaded her oargo ; but the defeud- 
ants required the plaintiffs to deposit with them 
Rs. 12,000 to cover the expenses and loss incur- 
red by the ship. The plaintiffs having paid the 
amount under protest, sued to recover the 
amounts of freight as well as deposit : 

Held, (1) that the case was governed by S. 65, 
Contract Aot, and the plaintiffs were entitled to 
reoover the amount paid by them in advance 
for freight ; 

(2) that the defendants were entitled to 
reasonable expenses in unloading, etc., of the 
oargo. 

Carriers by sea in India are not entitled to 
the benefits of Aot III of 1865. C. Bogglano ft 
Co. v. The Arab Steamers, Ltd., 18 Bom.L.R. 
126-40 B. 529-33 Ind. Cas. 636. 

MACLEOD, J. 

(67) S. 66— Unenforceable contract of sale— 
Vendor being a lunatic-' Rights of purchase p 
— R efund of money paid— Specific Relief 
Act, I of 1877 , Ss 38,41. 

A Court of equity oannot say that^t is equit- 
able to compel a person to pay any monies in 
respeot of a transaction which as against that 
person the Legislature has declared to be 
void. * 

A oontraot of sale entered into by payment of 
consideration to a lunatio vendor is void and 
unenforceable and the purchaser is not entitled 
to the refund of the money paid either under 
B. 65 of the Contract Act or Ss. 38 and 41 of 
the Specfio Relief Aot. 1877. Doulatuddln v. 
Dhanl Raraohhutla, 32 Ind. Cas 80*. 

D. CHATTERJEE and BEACHCROET, JJ. 

References 11902) 1 Ch. D. 1, F. ; 30 G. 1539 
(P.0.) — § Bom. L.R. 421-7 O.W.N. 441-30 
I. A. 114 (P.G.). 
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(67 a) B. 65. Bee Nob. 16. 29, supra. 

(68) 88. 69, 247 — Infants if may be adjudioat- 
ed insolvents. Bee INFANTS, No. 1, 20 C.W. 
N. 1065. 

(69) S. 69— Contribution, suit for — Second 
appeal , if lies— Provincial Small Cause 
Courts Act , Sch. II, Art. 41 —Personal Ka- 
bility— Liability imposed on property — 
* Person bound by law to pay ’ — * Interested 
in the payment of money '—Lent payable by 
the judgment debtor— Execution purchaser , 
if can recover— Execution purchaser , liabi- 
lity of. extent of. 

The plaintiff sued to recover from the defend- 
ants the whole amount paid by him to save the 
property, a portion of which was held by him 
as a tenant under defendant No. 1. There was 
an alternative case, vie , that, if the plaintiff 
was bold liable to contribute, then, a decree for 
proportionate amount. might be passed against 
the defendants. 

The primary Court held that the plaintiff was 
a co-nharor and liable to contribute, and on 
that footing gave a modified dcoreo to the 
plaintiff. The plaintiff did not appeal against 
that decree. On second appeal by defendant 
No. 2: 

Held, that, as the suit was one for contribu- 
tion by a sharer in joint property in respect of 
a payment maco by bun of money duo from a 
co-sharer, it was exempted from the cognizance 
of Small wau-.p. Courts Aot under Art. 41 of 
the second schedule of the Provincial Small 
Cause Courts Act, and second appeal lay to 
the High Court. 

8 69 of the Contract Act was intended to 
include t.be case not only of personal liability, 
but all ii-ioilities to payments for which owners 
of lancN were indirectly liable, those liabilities 
being imposed upon the lands held by them(a). 

Plaintiff and defendant No. 1 wero co-sha- 
rers of a taluk. The share of the defendant 
No. 1 was purchased by defendant No. 2 in 
execution of a mortgage decree. Prior to the 
purohase of the defendant No. 2, the landlord 
of the taluk had obtained a decree tor arroars of 
rent of the taluk and after the purchase by 
defendant No. 2 put up tbo taluk to 6*Io in 
execution of the reut decree, wheu the plaintiff 
deposited the entire amount due to the landlord 
and saved the taluk : ■ 

Held, tb*t defendant No. 2 was a person 
“ bound by law 4o pay ” within the meaning of 
B. GO of the Contract Aot, although his liability 
was not a double liability like that of the 
plaintiff, 

That the plaintiff was a person 11 interested in 
the payment of money ” within the moaning of 
S. 69, as he was “ bound by law to pay ” by 
reason of tho liability attaching to the land. 

That defendant No. 2, in the absenoe of 
any thing to denote tbs contrary, purchased the 
land charged with the rent which was due in 
respect of it at the time of its purchase, and 
there being no privity between him and defend- 
ant No 1, the jadgmenl-debtor, he oould not 
reoover from the fatter the money which he 


Gontraot Aot (IX of 1372)— (GwifvntMd). 

was obliged to pay for the rent so doe at the 
time of the purobase (6). 

That defendant No. 2 was liable only to the 
extent ot the share purohased by him Ohan- 
dradaya Sen v. Bhagaban Chandra Ben, 28 
O.L.J. 125=32 Ind. Cas. 200. 

N. R. CHATTERJEE and NEWBOULD, JJ. 

References : — (a) 4 C. 369, P. lb) 1 C.W.N. 
458 ; 3 C.W.N. 364 ; 4 C.W.N, 690, D, 

(70) S. 69— Mortgagee leasing property to 

*■ mortgagors— Division among mortgagors — 

Failure by one mortgagor to pay his share 
of revenue —Payment by mortgagee — Liabi- 
lities of other mortgagors . 

Property was mortgaged to the plaiutiff who 
leased it to the mortgagors. The Utter divided 
the property among thomselvos. One of the 
mortgagors B, having failed to pay his share 
of the revenue, tbo other mortgagor K paid it 
up and got possession. Subsequently under 
the terms of a compromise entered into in a 
suit for profits brought by tho plaintiff against 
the defendants, possession passed to the mort- 
gagee who paid up further arrears of revenue 
due by B and also the amount K bad paid up 
and brought this suit for recovery of tho whole 
amount against booh B and K. Held that the 
plaintiff had no canse of action against B, 
Prag Naraln v. Prag Narain, 14 a.L.J. 605 
= 35 Ind. Cas. 198, 

BANERJI and PlOGOTT, JJ 

(71) 5. 69 — Attachment of crop on portion of 
land included in patta for arrears - Legality . 
Lakshml Amina v. Yenkappa Ulltira, (1916) 
M.W N. 643 = 33 Ind. Cas. 234. See Pinal 
Part, 1915, Col. 653. 

(72) S. 69. See MALABAR LAW (MORT- 
GAGE). No. 1, (19161 2 M.W.N. 368. 

(72-n) 8. 69. Soe No. 128, infra . 

(73) 8s. 69, 70— Bengal Tenancy Act (VIII of 
1885), Ss. 170, 171— Tenancy advertised for 
sale m execution of a rent decree— Deposit 
by a person claiming to be mortgagee from 
tenant— Mortgaqe impugned to be a forgery 
and the right to deposit contested by t)ie 
tenant— Tenant benefiting by the deposit — 
Subsequent suit for the amount from the , 
tenant— Mortgage found to be fictitious and 
forged— Money not 4 laivfully paid * within 
the waning of S. 70 of the Contract Act 
— No implied contract to re pay— The mere 
enjoyment of the bent lit from the deposit 
insufficient to support any obligation to 
repay . 

Defendant’s holding having been advortised 
for sale in a rent decree plaintiff olaiming to be 
a mortgagee thereof deposited the amount to 
avort the 6ale and defendant benefited by suoh 
payment. Defendant however impugned the 
right olaimed by plaintiff and asserted the 
mortgage to be a mere forgery. 

In a suit by plaintiff to reoover from defend- 
ant the said amount the mortgage having been 
found to be a forgery, held the rfaintiff had no 
legal right to reoover the amount. He was not 
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a person having any interest in the property 
within the meaning of 8. 170 (8) of the Bengal 
Tenancy Aot, the alleged interest being fictitious 
and non-existent and that plaintiff ought not 
to have been allowed to make the deposit. 

Nor was plaintiff a person interested in the 
payment of the money within the meaning of 
8. 69 of the Gontraot Aot. Interest means 
1 lawful interest ' and not an interest from his 
own point of view in making the payment. 
The payment also was not * lawful ’ within the 
meaning of S. 70 of the Gontraot Aot. * 

The mere enjoyment of the benefit of the 
payment is not sufficient to support an implied 
oontraot to repay. The obligation to repay 
oannot be determined merely by nice considera- 
tions of what may be fair or proper according 
to the highest morality and specially having 
regard to the faot that defendant protested 
against plaintiff making the deposit it is 
impossible to say that there was any implied 
undertaking to repay. Panchkori Ghosh v. 
Hart Das Jatt, 34 Ind. Cas. 341, 

Sanderson, c.j. and Mookerjee, j. 

References :— 2 O.L.J. 311 ; 2 I. A. 131 (P.O), 

F. 

(74) Ss. 69 and 70 — Contribution , suit for — 
Applicability — * Person interested meaning of 
— Transfer of Property Act, S. 55— Sale of 
equity of redemption — Implied covenant to 
indemnify vendor against non-payment of 
mortgage-money— Contribution suit— Parties— 
Practice — Several persons liable to contribute 
— Recovery , if can be had from one alone— 
Madras Revenue Recovery Act , II of 1864 — 
Revenue, liability to pay personally, if extends 
to persons who are not registered holders — 
Statutory liability of the registered holder, 
zohether personal— Civ. Pro . Code, 1908, Ss, 16 
and 20 — Defendant resident beyond local 
limits — No personal liability — Jurisdiction. 
Jagapfctiraju Bahadur Garu v. Durgaraju 
Bahadur Garu. 2 L.W. 1046 = 29 M.L.J. 639 
= 18 M.L.T. 464 = 39 M. 795 = 3L Ind. Gas. 
256. Seo Final Part, 1915, CoL 560. 

(76) Bs. 69. 70. See CONTRIBUTION, No. 5, 
34 Ind. Gas. 367. 

(76) Ss. 69, 72— A’s land attaohed as B’s for 
arrears due by B— A paying under protest to 
avoid sale — Suit by A against landlord and B 
for recovering amount paid by him. • See Mad. 
act l of 1908 (Estates Land), No. 34, 
3 L.W, 617. 

(77) S. 70— Obligation of person enjoying the 
benefit of non-gratuitous act— Act must be 
done for* another person — Subrogation — 
Stranger paying off a subsisting mortgage 
— Subrogation to mortgagee's position. 

During the pendenoy of proceedings for sale of 
- mortgaged property in execution of a deoroe for 
Bale upon tho mortgage, defendant No. 2, who 
held a deoree for money against the mortgagor, 
had the property sold in exeoution of his deoree 
and purchased the property himself. When 
the property was thereafter put up to sale 
under the mortgage deoree the mortgagor 


Gontraot Hot (IX of 1872)— (Continued). 

borrowed a sum of money from the plaintiff and 
paid off the mortgagee. The property was then 
sold by the mortgagor to the plaintiff for the 
sum borrowed as also .for a farther sum paid. 
The plaintiff having been ejeoted from the pro- 
perty by defendant No. 2 sued to recover the 
consideration money from the mortgagor ; and 
as regards the money paid to the mortgagee, he 
olaimed to stand in the shoes of the mortgagee 
and asked that the amonnt should be recovered 
by sale of the mortgaged property or from 
defendant No. 2 personally, under S. 70 of the 
Indian Contract Aot, 1872 : 

Held, (1) that the plaintiff’s olaim to com- 
pensation under S. 70 of the Indian Gontraot 
Aot was not established, inasmuoh as the pay- 
ment was made not only without the consent*, 
but without the knowledge, of defendant No. 2, 
the object of the payment being to benefit 
the plaintiff himself : 

(2) that the plaintiff who was a stranger 
paying off a subsisting mortgage was entitled to 
be subrogated to the position of the mortgagee; 
and was therefore, entitled to recover the sum 
paid to the mortgagee by sale of the mortgaged 
property. T&ngya Fala v. Trlmbak Daga, 18 
Bom. L.R. 700 = 4Q B. 646-85 Ind. Cas. 794. 

• Batchelor and shah, jj. 

(78) 8. 70 — Institution of suit by several 
plaintiffs — Expenses borne by one of them — 
Liability of the other to pay contribution . 

Where two plaintiffs join in the institution of 
a suit and the suit is conducted by one plaint- 
iff alone and the entire expenses of the suit are 
homo in the first instance by that plaintiff, a 
suit for contribution by him against the other 
plaintiff could succeed only on one or other of 
three grounds : first that there was an agreement 
between the two plaintiffs, that the expenses 
should be borne proportionately or secondly that 
the plaintiffs had joined in engaging counsel or 
vakil and that after the joint engagement of 
oounsel or vakil the one plaintiff had paid 
the oounsel or vakil on behalf of both ; thirdly 
under the provisions of 8- 70 of the Oontraot 
Aot. Mussammat, Umatol Sogbra v. Musam- 
mat Zohra, 34 Ind. Cas. 54. 

Chapman and atkinson, jj. 

(79) 8, 70— Work done by defendant for 
plaintiff— No proof of agreement as to pay- 
ment of commission— Award of reasonable 

• compensation. • 

The case of the plaintiff was that the 
defendant being in need of money and having 
oocasion to raise a loan employed the plaintiff 
to negotiate the loan on a promise to pa? him 
commission at a certain rate. The defendant 
denied that there was any suoh agreement for 
oommission and stated that he had negotiated 
the loan himself. It was found on ovidenoa 
that the alleged agreement was not proved, 
but that the plaintiff had one work for the 
defendant in oonneotion with the Rising of the 
loan, Held, that taking into consideration, 
B. 70 of the Gontraot Aot, the plaintiff was enti- 
tled to a reasonable compensation for work done, 
although he failed to prove the terms of the 
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agreement alleged by him in the plaint. 
Jvala Praiad v. Bachcha Ram, 30 Ind. Gas. 
223. 

Lindsay, j.o. 

(80) S. 70 —Non applicability to express con- 
tract —Con tract to deliver goods to a third 
person— Right to compensation . 

S. 70 of the Contract Act applies only in 
tho absence of an express contract at all. If 
in pursuance cf an express contraot between A 
and B, A delivers certain goods to G, 0 iB not 
liable to A for the value cf those goods. 
Badlk Maistry v. Mahomed Auzam, 32 Ind. 
Gas. 611. 

Paulett, J. 

(81) B. 70 -Applicability. Boe CONTRIBU- 
TION, No. 3, 1 Pat. L J. 201. 

(82) 8 . 70. Boe Nos. 73, 74, 76, supr/i , and 
No. 128, infra. 

(83) 8. 72. See Nps. 12, 76, supra. 

(84) B 73— Delay of buyer in taking delivery 
— Damage to goods— Liability oj purchaser . 

Under B. 73 of the Contract Act the pur- 
chaser would be liable to make good any loss 
or damage caused to the goods as the direct 
and immediate coustquooce of his delag in 
taking delivery of such goods, though the pro- 
perty in goods has not panned to the purchaser. 
Tavachand v. Louis Dreyfus & Co., 10 
S.L.R. 14. 

Hayward, a.j c. 

(85) S. 73 —Breach cf contract— Suit for 
damages— Measure of profits . 

In a suit for damages for breach of contract 
the plaintiff will be entitled to recover damages 
on the basis of a contract made by him with a 
third person only when the defendant knew of 
the said contract at the time of his entering 
into the contraot with the plaintiff. In the 
absenoe of special circumstances the proper 
basis for assessment of damages is the 
difference between the contraot price and the 
market price at the time of breach. Byan 
Na v. Maung Chelk, 36 Ind. Gas. 264. 
Parlett, j. 

(86) 8. 73. See No. 54, supta. 

(87) Ss. 73 and 74— Deposit not a penalty — 
Forfeiture of deposit — Right of defaulter to 
claim credit in mitigaton of damages . 

A deposit made to secure performance ot a 
contract is not a penalty, .for, the right to 
reoover it depends upon legal and not upon 
equitabln consideration (a). 

When the dofondant commits a breaoh of 
contract he loses his right to reoover back his 
deposit. 

The plaintiffs would be entitled to keep it 
even if the breach involved them in no loss. 

But if they are not satisfied with the deposit 
and Beek to jecover dam .gee there is no author- 
ity wbioh would justify them in recovering 
damages without giving oredit for the deposit. 
Only damages beyond Ike deposit oan be re- 
oovered. This is io aocordanoe with B. 73 of 
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the Contract Act (6). TrlkamJI v. The Karachi^ 
Port Trust. 10 S.L.R. 4 = 36 Ind. Cas. 96. 
Pratt, j.o. and Boyd, a. j.o. 

References:— ( a) (1884) L.R. 27 Oh. D. 89 1 
19 A. 489 ; 21 B. 827 ; 29 M. 118, F.\ 33 M. 
375, 22. (5) 36 0. 960; (1858) E.B. & E. 486 
and L.J. 27 Q.B. 361 ; (1910) L.R. 1 Oh. 176, 
R. 

(88) Ss. 73, 107— Contract to purchase shares 
— Failure of buyer to take on date of delivery— 
Subsequent sale by seller at higher than market 
price on date of delivery —Buyers liability— 
Measure of damages. A. K. A. 8. Jamal y. 
Moolla Dawood Sons & Co., 20 G W.N. 106 — 
(1916) M.W.N. 70 = 19 M.L T. 80 = 30 M.L.J. 
73 = 23 O.L.J 137 = 14 A.L.J. 89 = 3 L W. 181 
= 9 Bur. L.T. 8 = 43 G. 493 = 18 Bom. L.R. 316 
= 8 L.B R. 343 = 31 Ind. Gas. 949 (P.C.) Bee 
Final Part, 1915, Col. 563. 

(89) S' 73, 111. (c)— Damages— Principle of 
assessment - Termination of contract . 

Where in a contract for sale of sugar no date 
was fixed for delivery but the plaintiffs gave 
notice that they would not take delivery beyond 
a certain date Hnd delivery was not made 
within that time, held that tho contraot must 
be deemed to have subsisted up to the date 
fixed in the notice and damages should be 
calculated on the difference between the con- 
tract rate and rate prevailing on date of breach, 
Gaurl D&tt Baadeo v. Nanlk Ram Chauthmal, 
14 A.L.J. 597 = 35 Ind. Cas. 203. 

Banerji. J. 

(90) S. 74— Penalty , if limited to money— 
Stipulation to convey immoveable property 
in default , whether a penalty . 

The stipulation by way of penalty contem- 
plated by 8. 74 of tho Indian Contract Aot 
need not be a stipulation to pay a certain sum 
of money alone. It may be any other stipula- 
tion, to wit, an agreement to convey property. 

A entered into an agreement to purohaso cer- 
tain immoveablo property from B for Rs. 10,000. 
A for completing the sale borrowed from C, 
Rs. 6,500 under an arrangement whereby A 
agrees to pay G, the said sum of Rs. 6.500 on a 
certain date. In default he agreed to execute a 
conveyance for Rs. 6,500 alone in favour of G 
of the immoveable property whiob be purchased 
from B. In a Buit by G against A for specific 
performance of the agreement to convey. 

Held that the stipulation to oonvey tho 
property in default of payment was a penalty 
and oould bo relieved against. Raja Sethu- 
pathl y. Sellachaml Tovar, 4 L.W. 173 = 
(1916) 2 M W N. 247 = 34 Ind. Gas. 500. 

abdur Rahim and srinIvasa aiyan- 
gar, jj. 

(91) S. 74— Deposit by purchaser— Stipula- 
tion as to forfeiture if purchaser makes 
default - Relief against forfeiture — Earnest 
money , nature and origin of -Costs, 

In every case governed by tho Indian Con- 
tract Aot, 1872, where a deposit iB made by a 
purchaser with the vendor as part payment in 
advanoe of the purchase-money, subjeot to a 
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stipulation that it shall be “forfeited if the 
purchaser shall make default, S. 74 of that 
enactment applies, and gives the Court a dis- 
cretion to deal with the question of forfeiture on 
equitable principles. 

To oome within the principles applionble to 
earnest-money, Buoh a deposit must be some- 
thing paid over at the time of entering upon 
the bargain, and those principles cannot rightly 
be applied to any future payment to bo made 
under the oontraot. 

Though the Indian Contraot Aot, 1872, 
purports to deal only with u certain parts of the 
law relating to contracts,” it would appear that, 
where it does treat with a subject in a way at 
variance with the law of England, it should be 
regarded as exhaustive, and binding on the 
Courts in India. 

There are deposits by way of earnest varying 
from a mere symbol of sincerity to as much as 
one-half of the purchase- money, and there are 
also conditions of forfeiture made applicable to 
all proportions of the price, from a mere fraction 
to all but a mere fraction thereof, in the varying 
oiroumBtanoos of contracts which have come 
before tho Courts in England. To meet the 
varying equities arising in these cases the 
Judges resort to artificial rules of oonstruotion 
for the purpose of deoiding whether a sum, 
deposited and agroed to be forfeited in case of 
default by the party depositing, was only an 
earnest of the bargain or liquidated damages, 
or a penalty ; the real object in each case being 
to administer equity and relieve parties from 
their oppressive contracts ; and for this pur- 
pose a fictitious intention has sometimes 
been ascribed to the contracting parties by 
the employment of extremely artificial rules 
which have perplexed English lawyers them- 
selves, aud made it impossible to find any 
general rule equally applicable to all oases. It 
is natural to assume that the Indian Legisla- 
ture sought to resolve this complex question 
into one simple rule, embodied in 8. 74, Indian 
Oontraot Aot, to the provisions of which S. 64 
is, subject. ( Per Batten and Stanyon, 
A J. Os.) 

The nature and origin of earnest money 
explained (a). 

The mere fact that the parties erroneously 
described as earnest- money the first instal- 
ment of purchase-money does not,* make it 
really earnest-money. 

Equitable method of dealing with oosts in 
a ease like this indicated. Ballabhdas y. 
Palkajl, 12 N.L R 177. 

Batten and Stanyon, a.j. os. 

References (a) (1884) L.R. 27 Oh. D. 89; 
(1887; L.R. 35 Ch. D. 384, Confirmed ; (1888) 
L.R. 87 Ch. D. 96 And (1889; L.R. 14 Ap. 
Oas. 429; (1872 73) 8 Oh. App. 1022; (1882) 
L.R. 31 Ch D. 243 ; 21 B.B‘27 ; 33 A. 166 ; 23 
B. 66 ; 16 M. 474 ; 29 M. 118, R. ; 18 M. 116, 
and the dictum of Bankaran Nair, J., in 33 M. 
876, F . ; 19 A. 489 ; and the dictum of Wallis, 
J., in 38 M. 375, Not F. 
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(92) S. 74— Interest— Penal rate. 

A stipulation that interest in a bond should^ 
run at higher rate, if payment is not made on 
the due date, from the date of bond, is penal 
and cannot be enforced, sinoe such stipulation 
oannot have retrospeotive effect. It is entirely 
in the discretion of Court to award interest in 
such oases at suoh rate as it deems proper. 
Bona! Singh y. Randhlr Singh, 35 Ind. Oas. 
624. 

SUNDAR LAD, J. 

(93) S. 74 — Provision reparding payment of 
interest on default-' Compound interest — 
Relief against penal clause — Assessment of 
compensation — Conduct of parties. 

The word M penalty”, when used in relation 
to oontraotB, is a liability agreed to by parties 
to be imposed as a vindiotive punishment on the 
party committing the breach of oontraot, and 
not merely as reasonable and even liberal com- 
pensation to the other aide injured by the breaoh 
of the oontraot. It is a liability agreed to by 
the parties to bo imposed as a punishment on 
the party committing the breaoh of the con- 
tract 

Until the amendment of S. 74 of the Contraot 
Aot, the doctrine laid down for the most part 
in Indian Courts was that an agreement to pay 
enhanced interest from date of default was not 
a penalty within the meaning of the unamended 
section and must be enforced. But the amend- 
ment of the section declared that, if the con- 
tract contained any other stipulation by way of 
a penalty tbe Court should award cot the 
penalty stipulated for, but reasonable compen- 
sation not exceeding tbc amount of the penalty, 
aud further explained that a stipulation for 
increased interest from the date of default may 
be a stipulation by way of penalty. 

In the case of an agreement to pay compound 
interest at the same rate as the simple interest 
agreed on, tho debtor fixes the price paid for the 
accommodation at a progressive rate and the 
element of punishment or penalty is absent. 
But where the parties agreed that, if the debtor 
does not keep bis engagement to pay the interest 
by due date either at the non-progressive rate 
when the interest first falls due, or at the pro- 
gressive rate on subsequent defaults, tho 
element of punishment appears. A penalty 
then arises for non-compliance with the condi- 
tions (a). 

A penal olause is not invalidated by S. 74 of 
the Contract Aot. Tbe clause remains effective, 
but the amount- awarded as compensation for 
its breach is left to the discretion of tbe Court 
up to tho maximum fixed by the olause. In 
determining the amount of oompensation*the 
Court should examine tbe evideooe showing 
the oonduot of the parties subsequent to the 
execution of tho deed embodying tbe con- 
tract (6). 

A mortgage-deed contained inter alia . 

(a) A primary obligation to pay certain 
amount id fifteen instalments with simple 
interest at 8 per oent. per annum payable Bix- 
monthly on balance jdue after payment of 
instalments due. 
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(6) A secondary obligation to repay, in oase 
of default of instalments, compound interest 
at 19 per oent. per annum with six-monthly 
rests on eaoh instalment or part of an instal- 
ment not paid by due date. 

(c) Another secondary obligation to repay, 
in oase of default of interest due, compound 
interest at 19 per oent. per annum with Bix- 
monthly rests on the balance of interests not 
paid by due date. Held , that the stipulations, 
(b) and (c), are stipulations by way of penalty 
within the meaning of 8. 74, Contraot Aot, as 
amended by Aot VI of 1899 and had to be 
relieved against. Babo Narendra Bahadur 
Blogh v. The Oudh Commercial Bank, Limit- 
ed, 80 Ind. Gas. 393. 

STUART, A J.C. 

References : — (a) 34 0.150 = 4 A.L.J. 109 = 
11 G.W.N. 249 = 5 C.L.J. 106 = 17 M LJ, 43 = 
9 Bom. L.R. 304 = 2 M.L.T. 75 = 34 I. A. 9 ; 
9 C. 689 = 13 C.L.R. 102; 12 M. 161; 17 B. 
106; 5 Ind. Oas. 665 = 7 A.L.J. 394 = 32 A. 
448; 18 Ind Cas. 417 = 13 M.L T. 20 = 24 M L. 
J. 135 = 36 M. 229 ; 95 M. 343 = 11 M.L.J. 421; 
9 Ind. Cas. 406; 13 Ind. Cas. 473, R. (b) 4 A. 
LJ. 109=11 G.W.N. 249 = 5 C.L.J. 106 = 17 
M.L.J. 43 = 9 Bom. L R. 304 = 2 M.L.T. 75 = 
34 I.A. 9 = 34 C. 150 ; 3 Ind. Cas, 289 = 10 C. 
L J. 203, R, 

(94) S. 74— Penalty in compromise decree— 
Power of executing Court to interfere. 

A Court executing a compromise decree is 
oompctcut to go behind the terms of the decree. 

Where a compromise decree provides that out 
of the amount claimed and costs a decree be 
passed for Ra. 400 after deducting Rs. 508 remit- 
ted by the plaintiff and that the defendant do 
pay the said amount in certain stipulated 
instalments and that in default of payment of 
any instalment, the whole amount shall become 
payable at once together with a sum remitted, 
there is no penalty whatover. The case is 
precisely an ordinary one of discount for prompt 
payment. But whero in addition to this 
stipulation, whioh is one merely restoring the 
original principal if the oonditions of remit- 
tance are not fulfilled, there is a further 
provision that interest shall be paid on the 
whole amount at 36 per cent, per annum, this 
provision strictly oomeB within the purview of 
8. 74 of the Contract Aot. Having regard to the 
unoonsoiorable naturo of the original bargain 
the plaintiff is not entitled to any interest by 
way of compensation. Jaralr Fakir v. Ram 
Lai Ghose Ghowdhary, 32 Ind. Cas. 697* 

* Holmwood and Imam, jj. 

(95) 8. 14- -Penalty— Stipulation for payment 
of interest and damages — Unconscionable 
bargain— Aioard of reasonable compensa- 
tion . 

In any oase the Court can grant relief in the 
exeroise of its equitable jurisdiction if a contraot 
is found to be unconscionable. 

Where in a suit on a \abuliat the Court found 
that the stipulation to pay interest and 
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damages at the rate mentioned in the \abuttkt 
for non-payment of rent aooording to the kists 
was unconscionable, the Court declined to 
enforce the stipulation and awarded only a 
reasonable compensation for the failure to pay 
the rent. Upendra Lai Gupta v. Ataulla, 96 
Ind, Oas. 401. 

CHATTERJEB and SHEEPSHANKS, JJ. 

(96) S. 74— High rate of interest and damages 
in Mokurari lease, if penalty. See BEN. 
act VIII op 1885 (Tenancy), No. 37, 21 0. 
W.N. 108. 

(97) S. 74— Stipulation to pay interest on 
arrears of rent "at 75 per oent. with full 
damages,” if by way of penalty — Mere high 
rate if sufficient to demand interference. See 
BEN. ACT VIII OP 1886 (TENANCY), No. 36, 
21 O.W.N* 112. 

(98) S. 74. See Nos. 38, 87, supra . 

(99) Ss . 74 and IB— Penalty— Interest rtf 75 
per cent . in a mortgage by poor and ignorant 
men — Reasonable compensation — Evidence 
Act (I of 1872), 8. 92 — Verbal agreement 
modifying the terms of a mortgage— Release 
of one mortgagor , effect of. 

Where a mortgage-bond provided that eaoh 
one of the mortgagors was liable for the whole 
amount of the mortgage, a subsequent verbal 
agreement providing that each individual 
mortgagor was to be liable only for bis propor- 
tionate share of the amount being one materi- 
ally varying tho terms of the bond cannot be 
proved in evidence. S. 92 of the Evidence Aot 
bars proof of such agreement. 

A release of one of the mortgagors will not 
operate as a release of the other joint mort- 
gagors though the mortgagee did not at the 
time of release expressly reserve his remedies 
against the other mortgagors. 

A stipulation in a mortgage of immoveable 
property by ignorant and poor mortgagors for 
payment of interest at 75 per oent. per annum, 
the loan being one whioh was intended as a 
merely temporary loan was held to bo a penal 
provision though the oase might not oome under 
S. 16 of the Contraot Act and 16 per cent, 
interest was allowed instead as a reasonable 
compensation. A provision for payment of one 
rate of interest only and not alternative rates 
in different contingencies may be a penal provi- 
sion when in the oiroumstances of the case the 
rate is very high. Krishna Gharan Barman 
v. Sanat Kumar Das, 34 Ind. Cas 609. 
SANDERSON, C.J. and MOOKERJEE, J. 

References 42 0. 652 ; 42 C. 690; 22 C.L.J. 
311; 22 C.L.J. 352 ; 39 G. 284 ; 6 C L.J. 46, R. 

(100) B. 76. See No. 2, supra , 

(101) 8. IB— Delivery order in sale of goods 
— Ooods in existence and ascertained — 
Document of title . 

Where a delivery order was issued in respect 
of sale of goods in existence add ascertained 
the order is a document of title in respeot of the 
goods sold and passos from hand to hand in the 
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trade and i8 taken to represent the goods. 
H.l. Kader Ebrahlm Rowther v. 8.8.A.8. 
Shetty Firm, 36 Ind. Gas. 693. 

,< ORMOND, J. 

Reference 18 T.L.R. 224, R.' 

(102) 8s . 79, 81, 82, 83 —Usage of jute trade 
at Chandpur—Jute brought by fariahs and 
stored in Companies * godowns , burnt before 
weighment—Jute insured by Company- 
Incidence of loss— Title, passing of— Un- 
ascertained goods— Intention — English law t . 

Plaintiffs who were fariahs used to purohase 
loose jute from dealers [beparis) and sell ihem 
to, amongst others, defendants’ firm at 
Ohandpur. The jute brought by the fariahs 
used to be stored m a godown called the 
M fariahs ” godown, and according to the usage 
of trade at Ohandpur, the sale was not com- 
plete until the jute had been examined, selected 
and weighed by the purchasing firm. The 
goods were, however, kept subjeat to the firm’s 
lien for advances to the fariah, and it appeared 
that, onoe the goods were stored in the godown, 
the fariahs were not allowed to remove or sell 
them to other persons. Some jute whioh was 
stored by plaintiffs in defendants’ godown, and 
was insured by the latter as belonging to the 
firm, caught fire before it had been tested, 
seleoted and weighed and was burnt : 

Held, that title in the jute had not passed 
to the defendants, and the loss fell on the 
plaintiffs. 

That the contract being .one for the sale of 
unascertained goods, what remained to be done 
by the buyer to the goods appropriated to the 
contrast by the seller was not merely for the 
purpose of ascertaining the prioe but was also 
for the purpose of placing the buyers in a posi- 
tion to say whether and to what extent they 
would for their part accept the goodB offered to 
them. 

That the fact that the seller could not 
remove or sell the goods from the godown did 
not show that the property in the jute had 
passed to the firm. 

That the defendants, who had an interest in 
the goods, were justified in insuring them to 
proteot that interest, and were entitled to 
receive the whole amount of the polioies of 
insurance to indemnify themselves against 
their loss and were not bound to apply any 
portion of it to the plaintiffs’ benefit. 9 

When nothing remains to be done to the 
goods by the seller for the purpose of ascertain- 
ing the prioe, then prima facie the property in 
them passes although they have not been 
weighed by the bdyer. It would be otherwise 
in England if the parties intended that pro- 
perty in the goods ehould not pass until the 
goods had been weighed. 

The Indian Law is the same and the provi- 
sions of B* 81 do not exclude the question of 
intention whioh is laid down in the English 
oases as the determining faotor. Abdul Azls 
Bepari y. Jogendra Krishna Ray, 20 G.W.N. 
1884 - 44 0. 98 - 86 Ind. Oas. 119. 

N,B. OHATTHBJBA and Richardson, JJ. 

35 
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(103) B. 81. Bee No. 102, supra , 

(104) B. 82, See No. 102, supra. 

(106) B. 83. See No. 102, supra . 

(106) 8s. 102, 103, 108, HQ— Transfer of 
Property Aet, 8s . 4, 137— Railway receipt 
if “ document of title ” or u document show- 
ing title ” or “ instrument of title "—Right 
of vendor of stoppage in transitu if deter- 
mines on assignment of railway receipt by 
way of pledge— Contract Act, interpretation 
of — Draughtsmanship. 

The Indian Oontraot Aot is an amending as 
well as a consolidating Act, and beyond the 
reasonable interpretation of its provisions there 
is no means of determining whether any parti- 
cular seotion is intended to consolidate or 
amend the previously existing law. 

There* is no improbability in the Indian 
Legislature taking the lead of the English in a 
legal roform, the call for legislature aotion in 
India being so much more numerous. 

Railway receipts issued to the consignors of 
goods are documents showing title to goods 
within 8a. 102 and 108 and documents of title 
to goods within 8. 178 of the Indian Contract 
Aot, and a second buyer in good faith and for 
consideration who obtains an assignment of 
suoh a receipt obtains thereby constructive 
delivery of the goods represented by the bill, so 
that tho vendor’s right of stoppage ceases under 
S. 102 upon suoh assignment. 

The expression 11 instrument of title** in 
B. 103 means the same thing as M documents 
showing title ” in Bs. 102 and 108 and “ docu- 
ments of title ” in 8. 178 of tho Oontraot Aot ; 
the use of different expressions to convey the 
same sense showing merely that the draughts- 
man of the Aot was not very aareful in the use 
of language 

Where, therefore, a railway receipt is assigned 
by way of pledge to Beoure an advance made 
Bpeoifioally upon it in good faith under 8. 103 
of the Contract Aot, the vendor oannot, exoept 
on payment or tender to the pledgee of advanoe 
so made, stop the goods in transit. Ramd&s 
Ylthaldas Durbar v. B. Amerchand and Co., 
20 O.W.N. 1182 = (1916) 2 M.W.N. 110 = 18 
Bom. L.R. 670-20 M.L.T. 194-31 M.L.J. 
641 = 4 L.W. 342-14 A.LJ. 1045-24 C.L.J. 
320 - 40 B. 630 = 36 Ind. Cas. 954 (P.C.). 

LORD ATKINSON, LORD PARKER OF 
•WADDINQT09, SIR JONN EDGE and 
Mr. AMEEE ALI. 

(107) 8. 103. See No. 106, supra. 

(108) S. 107 —Buyer failing to take delivery 
of goods and the seller exercising his power 
of re-sale— Damages t claim for , at market 
ra te— Maintainability . 

In this oase a buyer failed to take delivery of 
goods, and the seller re-sold the goods, in the 
exercise of a power conferred upon him. In 
suoh re-salo, the seller himself bodght the 
goods benami. The seller sued defendant for 
re-Bale damages. The 4 e ^ eD ^ aDt impugned 
the re-sale as being void. At the bearing thfr 
plaint was amended by the addition of ail. 
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alternative claim for damages based on the 
market rate. Plaintiff was given a deoree for 
this alternative claim. 

Held , (i) that the plaintiff was entitled to 
renounce the re-sale and pursue his olaim for 
damages based on the market rate. 

(ii) A re-sale must be conducted openly and 
fairly. The inference to bo drawn from the 
plaintiffs buying the shares benami is that they 
intended to conceal the fact that they had 
bought in the shares. The onus of showing 
that the defendant knew that the plaintiffs had 
bought the shares was therefore on the plaint- 
iffs. 

(iii) Where it is not alleged however that the 
shares were bought in at less than their 
market value, the question whether or not the 
defendant kuew of the benami character of the 
sale is immaterial. 

(iv) If the plaintiff’s oonduot had not been so 
improper with regard to the re-salo, the defend- 
ant would have been entitled to have damages 
assessed upon the basis of the market value. 

(v) A plaintiff oan sue for damages by way of 
re-sale and in the alternative for damages based 
upon the market rate on the due date (a). 

(vi) The buyer oould have held the seller to 
the re-sale ; and if prejudiced by an improper 
re-sale oould havo olaimed damages by way of 
set off. and to be plaoed in the same position 
as if the re-sale had been properly held and a 
proper price obtained (b). Maung Gyi Maung 
T. Moosajee Ahmed & Go., 8 L.B.R. 367 = 9 
Bur. L.T. 209 = 36 Ind. Cas. 252. 

ORMOND and TWOMEY, JJ. 

References :— ( a) 24 G. 124 ; 24 C. 177 ; 39 G. 
568, F. (b) 7 L.B R. 252; (1840) 12 A. & E. 
690 ; (1858) 27 L.J. Ex. 465 ; (1895) 2 Q.B.D. 
953 ; 6 Taunt, 162 ; 24 G. 124 ; 24 C. 177 ; 39 G. 
669. R.\ 15 Beng. L.R. 276, D, 

(109) S. 107. See No. 88, supra . 

(110) 8. 108. See No. 106, supra and 
No. 142, infra . 

(111) 8s. 109, 178. See HYPOTHECATION, 
.No. 1, 18 Bom. L.R. 587. 

(112) S> 118— Contract— Right of buyer on 
breach of warranty in respect of goods not 
ascertained— Goods not in accordance with 
contract— Goods, when to be rejected — 
Reatonable time— -Burden of proof . •' 

A oontraot was made on the 23rd April 1914 
for 125 bales of jute. It was guaranteed to yield 
alter cutting 70 per cent, good saoking warp, 
and the payment was to be made when tho 
buyers (defendants), recoivod the documents 
from the Railway Company, .the vendor (plaint- 
iff) was to reoeivo 90 per cent. of tho price And 
the balance 10 per cent., when the goods were 
Actually delivered. The documents were receiv- 
ed by the defendant? from tho Railway Com- 
pany on the 23th July and the goods were 
aotually delivered to thorn on the 31st July. 
The goods were found to bo inferior in quality. 
The defendants did not adduce sufficient 
evidence that they definitely rejected the goods 


' Oontraot Act (IX of 1872)— (Continued). 

before the 22nd August. In a suit for recovery 
of prioe of 126 bales of jute : 

Held, that the goods not being in aooordanoe 
with the ooptraot, the defendants, if they 
ohoso, could have rejeoted them when tendered 
or kept them for a time reasonably sufficient 
for examining and trying them, and then 
refused to aocept them. 

That the burden lay upon tho defendants to 
prove that they did in faob rejeot the goods, and 
as they failed to discharge such onus, they were 
liable for the price. Rlasendoyal Jltaaria y. 
Askaran Chowthmull, 23 C.L.J. 415 = 34 lnd* 
Cab. 290. 

Sanderson, g.j., Woodroffe and 

MOOKERJEE, JJ. 

(113) *8. 118 —Contract for sale of goods to be 
manufactured— Goods tendered inferior to 
sample— Reference to arbitration— Award 
directing acceptance of goods subject to 
allowance — Custom of trade permitting 
allowance — Custom cannot vary written 
contract— Delivery of goods manufactured 
by igving notice and debit entries. 

The defendants entered into seven contracts 
(marked A to G) with the plaintiffs for the sale 
and delivery of piece-goods of certain specified 
descriptions at a fixed prioe. The contracts 
were made subject to the condition that the 
defendants wero not to give delivery of similar 
goods to other dealers during the period fixed 
for delivery undor the contracts. The goods sold 
were under manufacture, the terms common 
to all the contraotB being that tho defendants’ 
giving notice that the goods were ready was 
tantamount to delivery ; that the plaintiffs 
were thenceforward to pay interest at the rate 
of nine per oent., and also to pay godown 
rent, insurance charges, etc. 

Contract A was for the sale of 251 bales, of 
whioh some were delivered and paid for- Dis- 
putes then arose between the parties ab to 84 
bales on the ground that the goods were not ac- 
cording to the oontraot. The dispute was, under 
the terms of the oontraot, referred to arbitra- 
tion. The arbitrators found that there was a 
difference in finish, quality, width, and in some 
oases of design and colour, and they decided 
that plaintiffs were entitled to an allowance of 
0-4-0 per piece on 94 bales. Neither party 
accepted the award. The plaintiffs olaimed 
that, owing to the difference in quality, they 
were absolved from accepting and paying for 
84 bales. 

Under oontraots B, C and D, the defendants 
oontraoted to sell 658 bales out of whioh 169 
bales were delivered. Tho plaintiffs objected to 
receive the remaining 499 bales on the ground 
that the defendants had broken the oontraots 
by selling Bimilar goods to othorB during the 
currency of tho contracts. 

Of the 305 bales oontraoted for under oon- 
traots E, F and G, 160 bales wore duly deli- 
vered : tho oontraots were oanoelled as to 42 
baleB ; and 113 remained to be delivered. 

The plaintiffs filed a suit to reoovor 113 bales 
of pieoe goods under oontraots E, F and G and 
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offered Ra. 7,286 as their prioe. The defend- 
ants counter olaimed Rs. 20,230 being the 
prioe of the bales of which the plaintiffs failed 
to take delivery under all the contracts. They 
pleaded in defenoe a custom of the trade that 
the buyer had not the right to reject merely for 
difiereuoe in quality, eto., if the difference was 
not exoessive or unreasonable and oould be met 
by an allowance in the price : 

Held, dismissing the plaintiffs’ suit and al- 
lowiug the defendants’ oounter-olaim, (1) that, 
as the custom set up was inconsistent with the 
stipulation in the contract that a certain quality 
of goods should be delivered in return for pay- 
ment of a certain fixed price, it could not be 
pleaded (a). 

(2) That the parties having referred the 
question of the allowance to the arbitrators, 
they were bound by tbe award. 

(3) That as regards contracts B, G and D. 
the defendants had committed no breach, and 
their debiting the goods to the buyer and send- 
ing them a delivery order for signature marked 
the period of delivery and rendorod the plaint- 
iffs liable for non-acceptance of the goods. 
RuMonsey Rewjl Y; The Bombay United 
Spinning and Manufacturing Co., Ltd., 18 
Bom. L.R. 532. 

SCOTT, C.J. and HEATON, J. 

References (a) (1908) 2 K.B. 907, t\\ (1904) 
2 K.B. 152, Not F. 

1114) S. 123 — Sale by auction — Puffers , em- 
ployment of — Commission for sale, outrage- 
ously high — Sale whether voidable . 

Held , that, if at an auction sale, puffers are 
employed by the auctioneer, who charges an 
outrageously high commission for the sale, the 
transaction is voidable at the instance of the 
buyer under S. 123, Contract Act. Sri Ram v. 
Chhabbu Lai, 3 P.W.R. 1916 = 40 P.L.R. 
1916 = 31 Ind.Cas. 689. 

OnEVIS and LE-ROBSIGNOL, JJ. 

(115) 8. 126. See No. 47, supra. 

(116) S. 127- See Nos. 1, 47, supra. 

(117) S. 128. See No. 47. supra. 

(118) S. 129. See No. 47, supra. 

(119) &. 130— Special contract of suretyship 
—Administration bond . 

S. 130 of the Contract Act does not apply to 
the special contract of suretyship which is 
entered into by a surety to an administration 
bond. The fact that letters of administration 
have not been issued does not affect the matter. 
Manng Pa Oh v. Ma Pwa, 36 Ind. Cas. 1000. 
Fox, C.J. and TWOMEY, J. 

Reference 28 M. 161 = 14 M.L.J. 482, F. 

(119-a) S. 130— Death of deoree-holder — 
Discharge of surety— Security — Contract Act, 
1872, S. 130. See CIV. PRO. CODE (1908), 
No. 644-4. 32 Ind. Oas. 807. 

(120) Ss. 130 to 133. See No. 47, supra . 

(121) Ss. 139, 139— Surety — Liability, dis- 
charge of— Dealings, prejudicial— Guarantor, 
if oan control appropriation — New account, 


Oontraot Aot (IX of 1872)— {Continued). 

when to be opened — Departure from rule of 
appropriation —Agreement between principal* 
with referenoe to oontraot guaranteed — Deten- 
tion of money— Interest, liability to pay, after 
date of Agreement. See SURETY, No. 1, 23 0. 
L.J. 266. 

(122) 8 . 134 —Principal debtor and surety— 
Former a minor at the time of debt — 
Contract void — Liability of surety— Nature 
of surety's contract— Withdrawal of suit 
against -principal debtor's legal representa- 
tives— Surety also pleading non-liability of 
principal— Effect. 

P stood surety for a debt due by N to B. 
N died. S sued N’s legal representatives and 
P for the reaovery of the debt. The defendants 
pleaded inter alia that N, at the time of the 
ocntrnct, was a minor, that tbe contract was 
void, t&at the debt wan not binding on his legal 
representative and that P had not ufcood Rurety 
for payment. Tha plaiutiff withdrew his olaim 
against the legal representatives and elected to 
proceed against P alone It was found by the 
Courts below that N was a minor at the time 
of the contract, and that, as the plaintiff had 
by his conduct discharged the legal representa- 
tives of the principal debtor from liability, the 
surety was equally discharged utder 8. 134, 
Contract Aot. 

Held , by the Chief Court, that P, in the 
present circumstances, must be regarded as the 
principal debtor, and tho faofc that tho plaintiff 
withdrew his olaim against N’s legal represent- 
atives cannot affect P’s liability to pay what- 
ever amount is found due to the plaintiff on 
the basis of the oontraot. 

P, who subRoribed to the written statement 
filed by N’s legal representatives, must himself 
be taken to have urged the non-liability of the 
latter, and it was therefore with his implied 
asflent that they were discharged from liability. 

Where the original agreement is void as in 
the caso of a minor’s contract in India, the 
surety is liable as the principal debtor, for, in 
such a case, the oontraot of the so-called surety 
is not a collateral but a principal contract. 
Sohan Lai v. Puran Singh. 54 P.R. 191G« 
158 P.W.R. 1916 = 169 P.L.R. 1916 = 36 Iud. 
Cas. 637. 

RATTIGAN, J. 

(123) S. 134. See No. 47, supra . 

(12|) 8. 135— Surety's liability— Surety dis- 
charged by creditor's giving time to principal 
debtor. Maung Po Lu v. J.A. Begble ft Go., 8 
Bur. L.T. 114 = 30 Ind. Cas. 637. See Final 
Part, 1915, Ool. 669. 

(125) Ss. 135 to 138. See No. 47, supra. 

(126) 8. 139. See Nob. 47, 121, supra. 

(127) S. 140. See No. 47, supra. 

(128) Ss. 140, 141, 142, 145, 69, 70— Nego- 
tiable Instrument — Surety — Contract of 
guarantee— Drawer not party— Dishonour 
— Payment by surety— Suit on the Nego- 
tiable Instrument by surety— Right of the 
surety same as original creditor— Negotiable 
Instruments Act , Ss . 30, 74. 

Where a surety to a Negotiable Instrument 
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who had beoome suoh without the oooourrenoe 
of the drawer in the oontraot of guarantee, on 
being called upon by the holder in duo course 
to pay on aooount of dishonour by the drawer, 
paid the amount and took the hundi from him 

Held, he acquired only the rights of an ordi- 
nary holder and oould reoover under 8. 110, 
Contract Aot, only subject to the limitations 
affooting the original creditor under 8s, 30 and 
74 of the Negotiable Instruments Aot, and not 
on the implied promise undor S. 145, Contract 
Aot. Mathu Raman Chetty y. Chlnna Yellayan 
Chatty, 30 M.L t J. 369-19 M.L.T. 278 = 3 
L.W. 393 = (1916) M.W.N. 290 = 39 M. 965 = 
33 Ind. Cas. 508. 

ALYING and NAPIER, JJ. 

(129) 8. 141 — Assignment of Jodi— Rights of 
assignee. Bee MAD. ACT II OF 1864 (RE V ENUE 
Recovery), No. i, 3 L.W. 273. 

(130) 8. 141. See Nos. 47, 128, supra. 

(131) S. 142. See Nos. 47, 128, supra. 

(1321 S. 143. See No. 47, supra. 

(133) S. 144. See No 47, supra. 

(134) S. 145. 8ee Nos. 47, 128, supra . 

(135) 8s. 151, 152 and 154 — Deposit of money 
for safe custody-' Deposit by depositee in 
bank where he had his own money — 
Failure of Bank— Liability to make good 
foss. 

Plaintiff had deposited certain money with 
the defendant for safe oustody. The defendant 
put this money into a bank in his own name. 
The bank having failed, plaintiff aued to 
reoover the money from the defendant. There 
was no evidenoe to show that the defendant had 
any doubt as to the solvency of the bank at the 
time he made the deposit. His own money 
was in the same bank. Held that the defend- 
ant’s oonduot showed that he took exactly the 
same oare of the plaintiff’s money as he did of 
his own. It oould not be said that the defend- 
ant used or intended to use the money for his 
own purposes. Therefore the plaintiff was not 
entitled to reoover the amount from the defend- 
ant. Muasamat Saraiwatl Kunwar y, Dr. 
Badri Prasad, 36 Ind. Caa. 81. 

Richards, c.j. and rafique, j. 

(136) S. 163. See No. 135, supra . 

(137) 8.. 154. See No. 135, supra. 

(188) S. 160— Bailment — Return of bailed 
goods— 'Liability for refusal to return on 
expiry of period— Conversion of goods — 

w Measure of damages . 

The bailee, or his legal representative after 
his death iB bound to return the goods bailed 
on expiry of the term of the bailment, and 
would be liable for conversion of the goods from 
the time when he refuses to return them on a 
proper demand by the bailor. An exeoutor so 
refusing to return would bo personally liable 
for conversion. 

In notions for damages for conversion of goods 
the measure of damages is the value of the goods 
at the time of conversion, and the bailor is not 
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entitled to anything more by way of damages 
for wrongful use from the date of conversion 
to the date of the institution of the suit. 
Ebrahlm Ahmed Mehter y. Samuel Baltha- 
zar, 9 Bur. L.T. 224=34 Ind. Cas. 297. 

Pox, G.J., and Twomey, j. 

(139) 8s. 172 to 176— ‘ Pledge * of goods — 
— Nature of transaction — How effected — 
Necessity for endorsement in case of Govern- 
ment securities — Rights of pawnee. 

A pawn is not an equitable mortgage. It is 
a security intermediate between a simple loan 
and a mortgage which wholly passes the pro- 
perty in the thing conveyed (a). 

It is essential to the oontraot of pawn that 
the thing pledged should be actually or cons- 
tructively delivered to the pawnee. The pawnee 
acquired a special property in the thing pledged 
and is entitled under S. 176 of the Oontraot Aot 
either to bring a suit against the owner upon 
the debt or promise retaining the goods pledged 
as a collateral security or he may soil the things 
pledged upon giving reasonable notice of the 
sale (6). To effect a pledge of Government 
securities, it is necessary to endorse them, as 
mere delivery without endorsement gives no 
property in them for purposes of negotiation or 
sale. L&ia Joytl Prokaih Nande y. Lala 
Matl Prokash Nande, 33 Ind. Cas. 891. 
CHAUDHURI and NEWBOULD, JJ. 

References (a) (1876) 4 Ch. D. 605 = 46 L. 
J. Oh. 841; (1878) 8 Ch. D. 444 = 26 W.R. 504; 
(1885) 30 Ch. D. 396 = 55 L.J. Ch. 741-63 L. 
T. 746-34 W.R. 286; (1867) 3 Ex. 299 = 37 L. 
J. Ex. 174-18 L.T. 666 = 17 W.R. 13, R 
(b) 22 O. 21 (23) ; 27 M. 528 = 13 M.L.J. 445 ; 
19 C. 322=19 I.A. 322, R. 

(140) Ss. 173 to 176. See No. 139, supra . 

(141) S. 178. See Nos. 2, 106, HI, supra. 

(142) S. 178 and Exoep. 1 to S. 108— 
Scope — Commission agent for sale in possession 
of jewel— Pledge by him— Suit by owner to 
reoover the jewel or its value from pledgee — 
Limitation — Rights of pledgee in good faith. 
See Limitation Act (1908), No. 126, 30 M.L. 
J. 587. 

(143) Ss. 188 and 227— Principal and agent 
— Liability of principal to pay money bor- 
rowed by agent under power of attorney — 
ActWone beyond scope of authority— Rights 
and liabilities of third persons dealing with 
agent. 

The general rule is that an agent has no 
authority to borrow money ^ on aooount of 
prinoipal so as to render the latter responsible 
to the lender, unless he has been expressly 
authorised or it can be proved that the prinoipal 
has previously sanctioned suoh a course of 
dealing on the part of the agent, or has subse- 
quently adopted and ratified the loan. 

Where an aot is done by an agent holding a 
power of attorney the propriety of the aot has 
to be judged with referenoe to the following 
rales relating to the construction of a power of 
attorney, vis., 1, the operative part of the deed 
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ia controlled by the reoitals, 2, where author- 
ity is given to do particular aots, followed by 
general words, the general words are restricted 
to what ia necessary for the proper performance 
of the particular aots, and 8, general wordB do 
not oonfer general powers, but are limted to 
the purpose for which the authority is given, 
and are oonstrued as enlarging the special 
powers f when necessary and only when neoes- 
sary for that purpose. Bhagwanjl v. Ganga, 
86 Ind. Gas. 968. 

Fawcett, a.j.o. 

(144) Ss. 196, 216 —Mortgage decree obtained 
by principal— Execution sale — Furcbaso by 
agent on his own account — Bights of principal. 
See Execution bade, No. 2, 30 M.LJ. 497. 

(146) B. 200— Notice to quit given by un- 
authorised person — Effeot of ratification. See 
Ejectment, No. 3, 23 O.L.J. 463. 

(146) 8, 201 —Bills sent to agent for collection 
and remittance to principal — Fiduciary position 
of agent — Agency when complete— Bankruptcy 
of agent — Claim for full amount— Maintain- 
ability, Alliance Bank of Simla Ltd. y. 
Amritsar Bank In Liquidation. 79 P.R. 1915 
=-171 P.W.R. 1915 = 31 Ind. Caa. 215- See 
Final Part, 1915, Col. 670. 

(147) B. 216. See No. 144, supra . 

(148) B. 227. Bee No. 143, supra. 

(149) Ba. 230, 236 — Liability of broker as 
principal— Custom and usage of Calcutta 
Gunny market — Evidence of custom— Admis- 
sibility. See Broker, No. 2, 20 C.W.N. 365. 

(150) B. 236. Bee No.' 149, supra. 

(161) 8. 241, Bee Mahomedan Law— 
Guardianship, No. 4, (1916) 2 M.W.N. 341, 

(152) S. 247. Bee No. 68, supra. 

(153) S. 248— Joint Hindu family— Business 
started by father alone — Whether son nan be 
adjudicated insolvent for father’s debts. Bee 
Insolvency, No. 3, 20 M.L.T. 665. 

(154) Ss. 251 and 263 —Partnership — Disso- 
lution — One partner authorised to collect cut- 
standings and pay debts— Extent of authority — 
Whether includes power to acknowedge debts . 
Muthuawaml Nadan y. Sankarllngam Chatty, 
2 L.W. 823 = (1916) M.W.N. 722 = 18 M.L.T. 
273 — 30 Ind. Cas. 675. Bee Final Part, 1915, 
Col. 572. 

(155) 8. 253, ol. 10— Joint Hindu family 
carrying on business in partnership— Contract 
by family if terminates with death of oo-paroe- 
ner — Buie of Hindu Law if to be considered. 
Bee BbokEBAGK CONTRACT, No. 1, 20 O.W. 
N. 708. 

(166) B. 264 (6), (6)— Suit for dissolution of 
partnership— Jurisdiction. Bee PARTNERSHIP, 
No. 3, 42 P.R. 1916. 

(167) 8. 263. See Nos, 50, 164, supra. 

(158) & 264 — Partnership — Dissolution — 
Notice public or special— Persons dealing with 
the firm— Retirement of dormant partners . 
Glovanl Gorlo v. Yallabhdat Kallanjl. 17 
Bom. L.R. 762 - 80 Ind. Gas. 864, Bee Final 
Part, 1916, Ool. 678. 


Contribution. 

(1) Contribution , suit for— Judgment-debtors 
jointly liable— One judgment-debtor satisfy- 
ing whole decree— Rule relating to joint 

» tort-feasors not applicable . 

A brought a suit againBt B alleging that the 
latter bad adopted his son who subsequently 
was entitled to the estate left by B's husband. 
B filed a counter-suit in which she olaimed 
several lakhs of rupees from A and her other 
brothers as money payable to her by them as 
messengers of her estate. Both the suits were 
compromised, and the qpmpromiee was embo- 
died in a decree. Under this it w&b arranged 
that the brothers would drop the allegation of 
the adoption by B of A's son and they agreed 
to pay her a oertain sum of money oolleoted by 
them. Plaintiffs brought the present suit for 
contribution againBt the Collector as represent- 
ing one of their brothers and alleged that they 
had pdid all the money to the decree-holder 
without the other brother and his sons contri- 
buting anything : Held , that the decree- 
holder being entitled to recover the whole 
decretal amount from any one of the judgment- 
debtors, prima facie he who paid tho entire 
amount was entitled to contribution againBt 
the others, unless the latter pleaded and proved 
special circumstances which would render it 
inequitable that they should contribute to the 
satisfaction of the decree. 

Qucere Whether tho rule in 8 T.R. 18G 
applies to India. Nihal Singh v. The Collec- 
tor of Bulandahahr, 34 A.LJ. 275 = 38 A. 237 
= 33 Ind. Cas. 165. 

Richards, o. j. and Rafiq, j. 

(2) Contribution suit— Cause of action— Re- 
newal of security by joint-debtor. 

Held , that the mere giving of renewed security 
as distinguished from oash payment by one 
of two debtors in discharge of a debt for wbioh 
two persons are jointly liable, does not give him 
a cause of aotion for a contribution suit as 
against the other debtor. Jagannath Knar 
(Thakuraln) y. Sheo Singh, 19 O.C. 44=35 
Ind. Cas. 439. 

LINDSAY, J.C. 

(3) 8uit by two plaintiffs jointly — Entire 
expenses borne by one plaintiff alone— Right 
to contribution as against co-plaintiff— 
8. 70, Contract Act — Applicability . 

Where two plaintiffs join in the institution 
of ^ suit and the suit is conducted by one 
plaintiff alone and the entire expenses of the 
suit are borne in the first instance by that 
plaintiff, a suit for contribution by him against 
the other plaintiff could euooeed only upon»one 
or other of three grounds; first , that there 
was an agreement between the two plaintiffs 
that the expenses should be borne proportion- 
ately, or second!#, that the plaintiffs had 
joined in engaging oonnBel or vakil and that, 
after the joint engagement of oounsel or vakil, 
the one plaintiff had paid the oounsel or vakil 
on behalf of both or, thirdly , under the pro* 
visions of B. 70 of the Oontraot Aot, which Jtays 
down that, where a person lawfully does any- 
thing for another person not intending to do ao 
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Coo t rib a tlon — ( Continued ) . 

gratuitously and suoh other person enjoys the 
benefit thereof, the latter i9 bound to make 
compensation to the former. Ura&tul Soghra 
v. Mnasammat Bibi Zohra, 1 Pat. L.J. 301. « 

Chapman and Atkinson, jj. 

(5) Contribution against joint debtors — 
Satisfaction of money decree by execution 
of a deed of mortgage— Payment, meaning 
of — Right of contribution against joint 
debtor through creditor's claim against him 
dismissed as barred by limitation. 

Where the plaintiff, who was one of several 
joint exeoutants of a simple deed on the basis of 
whioh a decree had been passed against him, 
satisfied the decree by executing a deed of 
usufructuary mortgage in favour of the decree- 
holder and brought a suit for contribution 
against the other joint exeoutants of the deed, 
held , that the suit was maintainable. 

The principle of 106 Eng. Rep., 266 relied in 
19 0.0. 44, would not apply to a oase suoh as 
this where the plaintiff has executed a deed of 
usufruotuary mortgage and haB assigned valu- 
able property to the creditor in order that the 
profits may be enjoyed in lieu of interest a'nd 
that the property may be held as seourity for the 
payment of the debt. The ratio decidendi in 
106 Eng. Rep. 286. was that the plaintiff had 
satisfied the debt by giving his individual 
promise to pay and had parted with nothing and 
had done nothing more than undertake a fresh 
obligation. 

Held further , that although the suit of the 
creditor against one of the executants was 
dismissed as barred by limitation, yet the plaint- 
iff was entitled to olaim contribution against 
hia heirs in respeot of the amount whioh he has 
paid over and above the amount that was due 
from him. Muhammad Ramzan All Khan y. 
Muhammad Nailr Khan, 19 0.0. 347 = 36 Ind. 
Gas. 774. 

STUART, J.C. 

(6) Contribution , suit for— Mortgage-Suit 
for foreclosure — Mone^paid to the mortgagee 
in the foreclosure suit — Suit for contribution 
against defendants on the ground that they 
held portions of the mortgaged property— 
Defendants not parties to the foreclosure suit 
— No liability to contribute — Indian 
Contract Act (IX of 1872), 8s. 69, 70. 

Plaintiff who had paid the mortgage amount 
in a foreclosure suit by the mortgagee brought 
this suit for contribution against the defendants 
alleging that they were benefited by suoh pay- 
ment in respeot of portions of the mortgaged 
property alleged to be with defendants. The 
•defendants were not parties to the mortgagee’s 
foreclosure Buit. Held that the defendants were 
not bound by the decree in the 'foreclosure suit 
aqd were under no obligation to pay any money 
in order to satisfy that decretal debt and so the 
plaintiff cannot be beard to maintain that he has 
a right to opntribution by reason of the fact 
that he has paid up any money whioh the 
defendants were under a legal obligation to pay. 
The 'oase cannot possibly fall under the provi- 
sions of 8. 69 of the Contract Act nor oan it be 


Contribution— (Concluded). 

brought within the purview of 8. 70 for the 
payment by the plaintiff was made in his own 
interest and not on behalf of the defendants. 

If the properties in the possession of the 
defendants wertf part of the mortgaged property, 
even then, they not having been parties to the 
foreclosure suit, their right to redeem still 
exists and they oannot be oompelled by a suit 
for contribution to pay to plaintiff any portion 
of the money which he paid under the mortgage 
decree. Suraj Din v. Wajld All, 34 Ind. Oas. 
367. 

Lindsay, j.o. 

(6) Decree— One judgment-debtor paying 
more than his share — His rights. See ClV. 
PRO. Code (1908), No. 139, 34 Ind. Oas. 91. 

(6-a) Expenses of litigation— Go- plaintiffs, 
Bee CONTRACT ACT, No. 78, 34 Ind. Cas. 64. 

(7) Buit for — Second appeal if lies. Bee 
Contract aot. No. 69, 23C.L.J. 125. 

(8) Buit for contribution in respect of costs 
— Maintainability. See COSTS, No. 4, 18 O.G. 
340. 

(9) Jurisdiction— Suit for, of revenue. 8ee 
Jurisdiction op Civil and Revenue 
Courts, No. 9, 33 Ind. Cas. 731. 

(10) Suit for— “ Payment "—Starting point 
of limitation. See LIMITATION ACT (1908), 
No. 137, 36 Ind. Oas. 392. 

(11) Liability of plaintiff and defendant under 
joint decree — Plaintiff paying and suing defend- 
ant for reoovery of whole sum — Nature of 
defence open. See PLEADINGS, No. 5, (1916) 
2 M.W.N. 214. 

Contributory Negligence. 

See Damages, No. 1, 34 Ind. Cas. 273. 
Contributory Suit. 

Partnership— By one of the partners against 
another. See PARTNERSHIP, No. 7, 113 P.W. 
R. 1916. 

Conversion. 

Suit (or damages — Measure of damages. Bee 
CONTRACT ACT, No. 138, 9 Bur. L.T. 224=34 
Ind. Cas. 297. 

Conversion of Goods. 

Bailment — Return of bailed goods— Liabi- 
lity for refusal to return on expiry of period— 
Measure of damages. See CONTRACT ACT, 
No. 138, 9 Bur. L.T. 224 = 34 Ind. Cas. 297. 

Converts. 

A postaoy —Conversion of Hindu to Islam— 
Effeot on co-paroenary— Separation — Suit for 
share of oo-paroenary property — Limitation. 
See Hindu Law (Joint family). No. 2, 57 
P.R. 1916. 

Conveyanoe. 

Joint holding— Surrender by one tenant — 
Deed stamped and registered as— Effeot. See 
Landlord and Tenant, No. 66, 32 ind. Oas. 
282. 
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Go-operative Bank. 

Debt due to a Village Co-operative Bank 
by one of its members— Successors in-interest, 
liability of —Village Co-operative Bank, construc- 
tion of bye-laws of, Yillage Co-operative 
Bank, Angurl Bagh Fyzabad v. Kali Din, 18 
O.O. 167 — 31 Ind. Gas. 724. See Final Part, 
1916. Ool. 676. 

Oo-ovner. 

(1) Co owners of the same property— Tenant 
of one surrendering rights to the other , effect 
of— Co owner's right to possession — Whether 
resistible on the score of tenant's surrender 
— Landlord and Tenant— Tenant if bound 
to return possession to his landlord , where 
landlord is one of two co-owners . 

Where a tenant under one of two oo-owners 
surrenders his rights to the other co-owner, the 
latter dues not thereby become a tenant of the 
former oo-owner liable to pay him rent. 

Semble, — The tenant so surrendering may 
still be bound to return possession to the 
oo-owner from whom he got it. 

One oo-owner oannot resist the other co- 
owner's olaim for possession even though he 
may havo got his possession from the other’s 
own tenant. Kashungam Pararabath Parkura 
Puthlarakkal Etappara Kunhl Kathia v. 
Kunnammakandlyal Ittanparamban Kunhi 
Sooppl, 4 L.W. 286. 

8PENCER and KRISHNAN, JJ. 

Reference : — 16 M.L.J. 361, R. 

(2) Possession— Co-owner— Co-owner’s posses- 
sion when adverse . 

Possession is never considered adverse if it 
can bq referred to a lawful title (a). 

The possession of one of the owners of a 
property is in law the possession of his oo-owner, 
and nothing short of ouster or something 
equivalent to ouster oan put an end to that 
possession (6). 

Where, however, the possession of both the 
oo-owners of a property was terminated by a 
hostile third party, who claimed to hold the 
property adversely to both of them, and one of 
the oo-owners subsequently oame into posses- 
sion of the property under a lease granted by 
the adverse possessor and continued to do so 
for more than 12 years : 

Heidi that the title of the other oo-owner to 
the property was extinguished inasmuoh as the 
possession of the property must be referred to 
the title whioh the oo-owner acquired under the 
lease and not to his title aB a oo-owner of the 
property (c). Blieswar Gangooly v. Bhaga- 
b&tl Charan Bamerjee, 24 O.L.J. 38-36 Ind. 
Gas. 26. 

MOOKERJEE and ROE, JJ. 

References la) (1866) 2 K. & J. 79-110 
B.R. 107, 1?. lb) (1912) App. Gas. 280, R. (c) 21 
G.L.J. 263, Rel. 

(3) Parties to suit— Co-owner in sole actual 
possession, suit by, against trespassers— 
Specific Relief Act , S. 64 —Injunction, suit 
for — 1 Real' and ' personal ' action— English 


Co-owner— ( Concluded ). 

Law, if applicable to India— Non- joinder 
of parties— Maintainability of suit — 
Practice* 

A co-owner of immoveable property oan 
maintain a Buit for an injunction against 
intending trespassers without joining the other 
oo-owners as parties, if he was in sole aotual 
possession when the trespass was threatened 
and when the snit was brought (a). 

Per Sadasiva Aiyar , J.— (1) An aotion for 
injunction is not a 1 real ' aotion. 

(2) The distinctions between the rules of 
procedure in ‘real’ and 'personal ’ actions whioh 
are observed in the English Law should not be 
imported into India. 

(3) The rule of English Law as to the several 
'heirs’ of a deceased owner taking as one 'heir' 
is not followed in either the Mahomedan or 
Hindu systems of law. Belambayl v. Sango 
Panditffan, 3 L.W. 542 = 35 Ind. Cas. 147. 

Sadasiva Aiyar and Bakewell, jj. 

References : — (o) 28 M.L.J. 698, F.; 1 A.L. 
J. 543, R, 

(4) Possession by — Presumption as to oon- 
tintfanoe of possession lawful in its inoeption* 
Bee ADVERSE POSSESSION, No. 8, 36 Ind. 
Gas. 100. 

(5) P Possession of, living jointly. Bee AD- 
VERSE Possession, No. 8-6. 36 Ind. Cas. 743. 

(6) Purohase of undivided moiety— Lease 
executed in respect of othor moiety — Defendant 
in occupation of whole house without paying 
rent— Suit for possession of plaintiff’s moiety 
and arrears of rent — Limitation. Bee LIMITA- 
TION ACT (1908), No. 178, 39 M. 54. 

(7) Nature of interest of— Definite shares and 
separate interest— No joint interest — Possession 
by one oo-owner for benefit of all. Bee MAHO- 
medan Law— Inheritance, No. 2, 36 Ind. 
Gas. 100. 

(8) Redemption by one oo-owner— Bale by re- 
deeming oo-owner of such property — Buit for 
redemption by another oo-owner— Limitation. 
Bee Mortgage (Redemption), No 2, 14 
A.L. J. 41. 

(9) Co-owner’s suit for share of profits. Bee 
PAUPER APPEAL, No. 1, 9 Bur. L.T. 69. 

Co-parcener. 

(1) Alienee from a— Possession of speoifio 
property alienated, suit for, incompetent. See 
HinduLaw (Alienation), No. 19, ios.L.R. 
34. 

(2) Buit for partial partition by alienee from 
a oo-paroener against subsequent alienee frc/m 
the remaining, does not lie. See HINDU Law 
—PARTITION, No. 6, (1916) 2 M.W.N. 166. 

Go-proprietor. 

Aooonnt, Buit for — Principal and agent— 
Proprietor appointed by a, as oommon manager 
for payment of debts on the estate, whether an 
agent of latter and, on his death, of his sons— 
Limitation. See ACCOUNTS, No. 4, 20 M.LfT 
430. 
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Copyright. 

(1) Member of Board of Studies preparing a 
list of graduated selections from Persian 
authors for certain examinations — Approval 
by Board of Studies— Publishing the same 
selections— Infringement of copyright . 

A, a member of tho Board of Studies of tho 
Allahabad University, prepared at the request 
of the convener a list of graduated selections 
from standard Persian authors for the use of 
candidates for certain examinations of the 
University. In preparing these lists ho spent 
considerable labour, learning and skill. The 
Board of Studies after due consideration adopted 
with slight modifications the selections shown 
in the list as the subjeot for those examinations 
in Persian and published the lists for the 
information of the publio generally and of the 
candidates concerned specially. Subsequently 
to this, B, a firm of publishers, compiled books 
from the original authors according to theso 
lists : — Held that A had no copyright in the 
lists, as by laying tho result of his labours before 
the Board of Studios he placed tho lists un- 
reservedly at the disposal of the University 
authorities. Muhammad Abdul Jalll v. Ram 
Dayal, 14 A.L.J. 724 = 38 A. 484 = 34 Ind. Cas. 
357. 

PlOGOTT and LINDSAY, JJ. « 

(2) Complaint under, Aot — Discharge of 
accused — Power of High Court to direct further 
enquiry. See LETTERS PATENT (MADRAS), 
No. 6, 30 Ind. Cas. 721. 

Copyright Act. 

See ACT III OP 1914. 

Corporation. 

(1) Religious Endowments Act , 8. 7, Com- 
mittee appointed under . 

A committee appointed under S. 7 of the 
Religious Endowments Aot is a corporation 
having a legal entity and is analogous in all 
respeots to every other corporation (a). 

If one member of the corporation is dead 
then the survivors can act until the new mem- 
ber may be appointed. Syed Muhammad 
Haasan v. KazI Nazar Mohammad, 1 Pat. 
L.J. 437. 

MULLICK and ATKINSON, JJ. 

References.— {a) 39, C. 304 ; 22 M. 481, F. 

(2) Suits by or against — Unincorporated 
societies or clubs. See ClV. PRO. CODE (1908), 
No. 304, 9 Bur. L.T. 247. 

(3) Corporate body — Title to land if passes 
by admission — Corporation if can retain money 
or property reoeived under illegal agreement. 
Bee CONTRACT, No. 2, 23 C.U.J. 26. 

(4) Corporations and individuals— Difference 
in regard to burden of proof. 8ee EVIDENCE 
4CT, No. 87, 1 Pat. L.J. 168. 

tf5) Or publio body having statutory duty to 
perrform— Power of Court to compel its per- 
formance. Bee Mandamus, No. i, 31 M.L.J. 
63 4fc. 


• Go-shareri. 

(1) Co-owner— Title , denial of— Joint posses- 
sion— Ouster, what constitutes . 

Where the defendants, who appeared to be 
oo-sharers of the plaintiffs as regards the land 
in dispute, had all along been denying the title 
of the plaintiffs, and setting up the interest of 
a third party, and asserted that they had been 
in possession of the land under that person : 

Held, in a suit for recovery of possession of 
the land upon declaration of title, that the 
plaintiffs were entitled to a decree for joint 
possession (a). 

Per Mookerjee , J. — Prima facie, oo-ownera 
are entitled to hold joint possession of joint 
property ; consequently, if one oo-sharer seeks 
to defeat the olaim of another oo-sharer to joint 
possession of joint property, special circum- 
stances must be alleged and established so as 
to justfy exclusive occupation of the joint 
property by one of the co-owners. 

A co-sharer who has been ousted from joint 
property is entitled to recover joint possession 
lb). 

To constitute ouster a physical eviotion is not 
essential ; if a oo-owner is in possession on 
behalf of or under an adverse claimant under 
such circumstances as to evidenoe a olaim of 
exclusive right and title and a denial of the 
right of the other co-owners, there is an ouster 
in law. 

The acceptance by the defendants of a lease » 
of the disputed land from an adverse claimant, 
and their entry upon the land in assertion of 
tho title so derived from the adverse claimant, 
should be deemed to be aq ouster of their 
co-eharers, the plaintiffs (c). Jatlndra Nath 
Ray v. 8ahldannessa Khatun, 24 G.L.J. 165 
= 20 C.W N. 1258 = 35 Ind. Cas 36. 

Sanderson, c.j. and Mookerjee. j. 

References :—{a) 18 0. 10 = 17 I.A. 110; 19 C. 
253=19 I.A. 48; 1G L J. 437 = 32 G. 837. D. 
lb) 32 C, 837 ; 21 G.L.J. 253, R. (c) 24 G.L.J. 
38, Rel. on. 

(2) Suit for profits against co-sharer who is 
not Lambardar — Co-sharer's liability to 
share , his collections not exceeding his own 
share, with other co-sharers . 

Held t that a oo-sharer who is not the Lam- 
bardar of the village, being under no obligation 
towards the other oo-sharers to collect the 
village rent, cannot bo made to surrender any 
portion of the amount he has collected to 
another 0 oo-sharer if hiB collections do not 
exoeed his own share of the profits. Kalka 
Singh v. Hal Jwala Praaad, 19 O.C. 326. 
Lindsay, j.c. 

(3) Co-sharer in village— Cultivation of land 
in patti belonging to others— Adverse posses- 
sion — If entitled to claim— Cultivating 
possession— No necessary implication of 
claim to proprietary right— Non-payment of 
revenue and non-collection of rent by 
claimant . 

A oo-sharer in a village, cultivating land in 
a patti belonging to others, for whioh no rent 
was paid set up a olaim to be proprietor by 
adverse possession. There was no evidence 
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Co-sharers— (Continued). • 

that the plaintiff had ever set up till the 
time of the plaint, any claim of proprietary 
right to the land during his period of oooupa- 
tion. Held that the mere cultivation of patti 
land was consistent with a claim to bo a tenant 
or a proprietor or with the faot of his being a 
mere squatter ; and that as the possession of 
the land by the plaintiff was not in any way 
proprietary possession, such as would be 
evidenced by oolleotion of rent from former 
tenants or by payment of land-revenue, but 
only cultivating possession, ho aould not claim 
to hold as proprietor by reason of adverse 
possession after twelve years. Bhagwan Din 
Y. Shankar Prasad, 33 Ind. Cas. 161. 

Holms, s.m. 

Reference Bel. Deo. No. 3 of 1910, R . 

(4) Separate pnssession bp co-sharers— Result 
ot previous arrangement — Suit for profits 
by co-sharer— Not maintainable . 

Where tho separate possession of kamat lands 
in a patti by the oo-sharers, is tho result of a 
special arrangement arrived at many years ago, 
no co-sharer is entitled, on tho allegation that 
he is in possession of a smaller area, to sue the 
other oo-sharers, for the profits they reoeive 
from tho land in their possession in excess of 
their sharo. Baijnath Ooenka v. AJab Lai 
Jha, 33 Ind. Gas. 371. 

CHAMIER, C.J. and JWALA PROSAD, J. 

Reference s :— 17I.A. 110 ; 25W.R. 313, R . 

(6) Nature of possession by co-owner— Posses- 
sion aba?iaoned by one co-owner— Exclusive 
possession. 

One oo-owner is entitled to treat the posses- 
sion of another co-owner as his own possession 
unless and until the othor oo-owner proves that 
by open assertion and exercise of hostile title 
he has acquired an indefeasible title to his 
property. 

If there is an abandonment by a oo-sharer, 
then that co-sharer cannot say that other oo- 
sharer who has since abandonment been in 
actual and exclusive possession of his property 
did all this on his behalf. Toraejuddl y. 
Mulal Chowkldar, 35 Ind. Oas. 72. 

OHATTERJEE and NEWBOULD, JJ. 

(6) Bee BEN. ACT VIII OP 1881 (TEN- 
ANCY), No. 86, 35 Ind. Oas. 584. 

(7) With separate aooount in Oolleotorate — 
Continuance sb 14 oo-owner” — Appointment of 
common manager. See BEN. ACT VIII OF 1885 
(TENANCY), N6. 44-6, 36 Ind. Oas. 448. 

(8) Bee OUDH ACT XXII OF 1886 (RENT), 
No. 20, 14 A.L.J. 3 (Rev.). 

(9) Ejectment— Right of oo-sharer to apply 
for ejeotment of tenant. See OUDH Act XXII 
OF 1886 (RENT), No. 19, 34 Ind. Oas. 698. 

(10) Nature of sir, when transferred by gift 
to one not a. Bee U.P. ACT II OF 1901 (AOBA 
TENANCY), No. 6, 31 Ind, Oas. 906. 


Go-sharert— (Continued), 

(11) Becoming tenant — Assertion of oooupanoy 
rights— Estoppel. See U.P. ACT 111 OF 1901 
(LAND REVENUE), No. a, 32 Ind. CaB. 387. 

(12) Inoluded members of joint family 
though their names be not entered in tho 
khewat. See U,P. ACT IV OF 1912 (COURT 
OF Wards), No. 1, 19 O. 0. 306. 

(13) Sale of share in undivided immoveable 
property — Simultaneous bid by — Right of pre- 
emption. See Oiv. Pro. Code (1908), No. 503, 
36 Ind. Cas. 654. 

(14) Suit by, against Lambardar for profits— 
Dismissal of suit for default— Subsequent suit 
for certain years including years covered by 
previous suit — Bar to suit. See ClV. PRO. 
Code (1908), No. 377, 30 Ind. Cas. 568. 

(15) Soe INHERITANCE, No. 1, 33 Ind. 
Cas. 330. 

(16i Wrongful use of joint lAnd by a sharer— 
Suit for injunction — Proof. Seo INJUNCTION, 
No. 2, 32 Ind. Cas. 690. 

(17) Terms of Kabulyat— Right to bring suits 
jointly or separately — Suit by, landlord — 
Ma'intainability. See KABULIAT, No. 1, 33 
Ind. Gas. 211. 

(18) Landlords — Purchase of ocoupanoy 
holding by one of them— Non-oocupanoy right 
— When preserved. See LANDLORD AND 
Tenant, No. 60, 34 Ind. Cas. 75. 

(19) Leaso taken from one of several — Right 
of latter to suo in ejeotment. See LANDLORD 
AND TENANT, No. 59, 34 Ind. Cas. 71, 

(20) Notice of ejectment by single, if proper. 
Bee Landlord and Tenant, No. 41, 33 Ind. 
Cas. 215. 

(21) Suit for possession by transferee from co- 
heir not in possession — Suit within 12 years 
from date of transfer. See LIMITATION, No. 7, 
36 Ind. Cas. 100. 

(22) Suit by some of the co-sharers of a ferry 
against the others for their Bhare of profits— 
Limitation. See LIMITATION ACT (1908), 
No. 209. 1 Pat. L.J. 69. 

(23) Recognition of transfer by one, landlord 
— Effect — Sub-division of holding. See OCCUP- 
ANCY HOLDING, No. 1, 32 Ind. Cas. 577. 

(24) Custom — Property to be sold to, first — 
Informed of sale — Refusal to purohase — Effect 
of. See Pre-emption, No. 17, 14 A.L.J. 
113b*. 

(25) Dooreo for foreclosure, pre-emption in 
respect of— Deoree for pre-emption obtained by 
one, without impleading others equally entitjed, 
effect of — Transfer of property made by deoree- 
holder during pendenoy of appeal. See PRE- 
EMPTION, No. 15, 19 O.0. 153. 

(26) In the Bnb-divi6ion in which the share 
sold is situated — Co-Bharer in a shamilat patti 
containing some land appertaining to that 
sub-division. See PRE-EMPTION, No. 20, 19 
0.0. 394. 

(27) Suit by person who became, after stale, 
maintainability of— Plaintiff oannot rely on 
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Co- Hharen —[Concluded) , 

right acquired subsequent to the aoorual of 
oau«e of action— Oudh Laws Act. See PRE- 
EMPTION, No. 14, 19 O.O. 110. 

(28) Decision of Revenue Court that plaintiff 
aS| not entitled to sue for ejectment— Suit as 
lambarder. See RES JUDICATA, No. 20, 35 Ind. 
Cas. 612. 

(29) Patnidar Agreeing to pay into the 
CollectorAte the amount of revenue payable by 
the landlords on their account— Suit for 
apportionment by some of the, landlords. See 
Transfer of Property act, No. 30, 34 
Ind. Cas. 409. 

Costs. 

(1) Rules of practice — High Court Appellate 
Side Rules , r. 33. cl, (c) — Batch appeals — 
Vakil's fee. 

Where a District Judge, in disposing of a 
batch of Appeals in Summary Suits under the 
Madras Estates Land Act, fixed the Vakil's 
fee payable to the successful party in each 
of the appeals at one rupee, instead of the 
minimum fee of Rs. 20 prescribed by the rules, 
held that the direction as to costs could rot 
be supported, as the Court had uo power, if it 
gave costs in each oase, to reduce the minimum 
fee as it did, and that the proper course t^ bo 
allowed in c*ses in which a number of appeals 
had been heard together, involving the same 
point of law and not requiring soparate argu- 
ment, was to grant the usual costs in first three 
appeals of the batch and to make eaoh party 
bear his costs in the other appeals. Ganlraju 
v. Narailmha Apparayanlm, 3 L. W. 249 = 
(1916) M.W.N. 194 = 33 Ind. Cas. 128. 

BESHAOIRI AIYAR and PniDLIPS, JJ. 

Reference 45 Ch. D. GOG, 610, F. 

(2) Account , suit for , costs of suit pending 
reference for account . 

Id a suit for accounts wbethor the defendant 
resisted plaintiffs’ claim for an account, oosts 
were awarded to the plaintiffs up to and includ- 
ing the hearing by the decree dirocting refer- 
ence for ao account. JJ J. Hyam v. Bengal 
Stone Co., Ltd., 20 O.W.N. 368-35 Ind. Cas. 
83. 

Imam, j. 

(3) Costs— Taxation of costs— Dill of costs by 
Government Solicitor — Taxation to be in 
ordinary way , 

Where, i& a suit on the Original Side of. the 
High Court, to which the Seorctary of State for 
India is a party, oosts are awarded to him, the 
Government Solicitor is entitled to have bis bill 
of costs taxed in the ordinary way against the 
losing party, notwithstanding the faot that the 
Government Solicitor iB a sa’aried offioer of 
Government. P. NusservanJ! ft Co. y. SB. 
Wartenfels, 18 Bom. L.R. 118=40 B. 588 = 
33 Ind. Cas. 362. 

MACLEOD. J. 

(4) 8uit)or contribution in respect of costs, 
maintainability of. 

Held, that a suit for oontributiou in respeot 
of oosts is not maintainable. Jamihed AH 


Costs— {Continued) , 

Khan y. Zabnv-nl-Hasan Khan, 18 0.0. 340 

= 33 Ind. Cas. 357. 

STUART, A.J.a, 

(5) Where the point on whioh the High Court 
in sooond appeal decided the oase was not raised 
in the Courts below, eaoh party was ordered to 
bear his own costs throughout. Manjun&tha 
Chetty v. Appaya alias Manuel 8ouza, 31 
M.L.J. 429 = 36 Ind. Cas. 988. 

SESHAQIRI AIYAR and BAKEWELL, JJ. 

/8) Costs — Proceedings under the Land 
Acquisition Act— Mode of calculation . 

Costs in olaims under Land Acquisition Act 
I of 1894 should be calculated as inordinary 
suits (a). Daya Nand Anglo-Yedle College 
Management and Trusts Society v. Seoretary 
of State, 126 P.R. 1916. 

Scott Smith and Broadway, jj. 

Reference : — la) 31 M. 328, R. 

(7) Amendment of plaint of formal nature — 
Claim of defendant to increased costs . 

Where the amendment of a plaint was purely 
of a formal nature and the defendant was not 
prejudiced in any way by the amendment, and 
his costs were not increased thereby, he was 
not entitled to costs on the amendment. Babu 
Narendra Bahadur y. The Oudh Commercial 
Bank Limited, 30 Ind. Cas. 323. 

Stuart, a.j.c. 

(8) Opposition by vendee to pre-emptor's claim 
—Decision as to. 

Where a vendee resisted the claim of a pro- 
emptor on other grounds, besides the in- 
adequacy of the offer, the pre-emptor would 
be entitled to his costs, though the vendee 
may get more than that offered to him. Sham 
Sundar v. Harabans Singh, 30 Ind. Cas. 517. 
Johnstone and Shah Din, jj. 

(9) Costs — Appeal — Remand of case to lower 
Court— Direction that * costs shall abide the 
result'— Discretion of lower Court — Not affected 
— ‘ Costs to abide the result ’ — * Costs to abide 
and follow the result' —Distinction between the 
terms. Codavarthl Perlah alias Ethlrajah 
y. Godayarthi Lakshraldewamma, 28 M.L.J. 
441 = (1915) M.W.N. 330 = 39 M. 476 = 29 
Ind. Cas. 203. See Final Parti 1915, Col. 682. 

(10) Costs , discretion as to — Account, suit for , 
against manager — Costs against manager for 
default oV dishonest conduct in accounting — 
S. 22, Presidency Small Cause Courts Act (XV 
of 1882), Sukuraarl Ghoth y. Gopl Mohan 
Goiwaml, 19 O.W.N. 880 = 43 C. 190 = 31 Ind. 
Cas. 662. See Final Part, 1915, Col. 582. 

(11) Withdrawal of suit against some of the 
defendants alter evidence closed— Discretion of 
the Court to award costs — Whether absolute— 
Two sets of costs— Power of the Court to award 
—Civ. Pro. Code , S 35, 0. XXIII, r. (1)— 
Civil Rules of Practice , rr. 278, 279 and 284. 
Indoor Subama Reddl v. Nelatnr Bundara- 
raja Iyengar, 18 M-L.T. 460= (1916) M.W.N, 
1021 = 31 Ind. Cas. 312. See Final Part, 1916, 
Col. 683. 
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Colts— (Continued). • 

(12) Granting of oosts only disoretionary — 
Order awarding costs if oan be interfered with 
in second appeal. See APPEAL (GENERAL), 
No. 1. 3 L.W. 100. 

(13) Second appeal — Case remitted for re- 
hearing on new oaso not raised iu pleadings— 
Party at whoso instance new issue raised in 
seoond appeal must pay costs. See APPEAL 
(Second appeal), No. 3, 20 C.W.N. 1245. 

(14) Discharge of attorney or solicitor — Lien 
for costs. See ATTORNEY AND CLIENT, No. 2, 
20 0.W.N. 437. 

(16) Attorney’s oosts— Charge on infant’s pro’ 
party. Sse ATTORNEY AND CLIENT, No. 3« 
20 C.W.N. 537. 

(15 a) Appeal from conditional order setting 
aside dooree — Cos's not imposed. See CIV. 
PRO. CODE (1908), No. 390-a, 32 Ind. Cas. 
984. 

(16) If payable out of trust estate whon no 
oause of action -Findings in the judgment, 
immaterial to the decision, if appealable— 
8. 115, Civ. Pro. Code, revision under, of deoreo 
for costs. See CIV. PRO. CODE (1908), No. 177, 
20 C.W.N. 1354. 

(17) Taupor suit — Decree for less amount 
than claimed — Apportionment of Court-fees and 
coses. See CIV. Pro. CODE (1908), No. 594, 
14 A.L.J. 657. 

* (18) Sea CIV. PbO. CODE (1908), No. 699. 

156 P.L.R. 1916. 

(19) Sea Civ. Pro. CODE (1908), No. 660, 
35 Ind. Cas. 239. 

(20) See ClV. PRO. CODE (1908), No. 5, 35 
Ind. Cas. 65. 

(21) Interest on— Judgment not allowing— 
Deoroe if oan include. 8ee CIV. PRO. CODE 
(1908), No. 74, 35 Ind. Cas. 218. 

(22) See CONTRACT ACT, No. 91, 12 N.L.R. 
177. 

(23) Institution of suit by several plaintiffs — 
Expenses borne by ono of them — Liability of 
the other to pay contribution. See CONTRACT 
AOT, No. 78, 34 Ind. Cas. 54. 

(24) Delay in bringing the suit — Costs — 
Adjournment granted on payment of oosts — 
Effeot of not paying oosts. See CUSTOMS 
(Punjab -Alienation), No. 10, 90 P.W.R. 
1916. 

(25) Cross-appeals decided by one judgment — 
Seoond appeal— Omission to file oopy of deoree 
in rival appeal— Effeot — Costs. Bee CUSTOMS 
(PUNJAB— INHERITANCE AND SUCCESSION), 
No. 13. 85 P.W.R. 1916. 

(26) SeeCUSTOMS (PUNJAB— SUCCESSION), 
No. 2,100 P.R. 1916. 

(27) See DECLARATORY DECREE, No. 1, 95 
P.R. 1916. 

(28) Conditional deoree, exeoutionof — Proce- 
dure. See Execution of degree, No. 25, 
31 Ind. Oas. 664. 

(29) Deoree for mesne profits and— Separate 
applications for execution of said reliefs— 


Go iti —{Concluded ) . 

Continuation of proceedings. See EXECUTION 
OF DECREE, No- 21, 80 Ind. Cas. 13. 

(30) Dilatory oonduot in appeal to Privy 
Council. See HINDU LAW (WIDOW), No. 14, 
20 M.L.T. 335. 

(31) Father’s right of guardianship if oan be 
taken away — Divoroe suit— Appeal by wife — 
Adultery admitted — Costs of appeal. See HUS- 
BAND AND WIFE, No. 1, 24 G.L.J. 226. 

(32) Practice — Original Side — Feea paid to 
advocate who waa instructed by vakil — Whether 
can be allowed as oosts. See LETTERS PATENT 
(Madras), No. 3, 80 M.L.J. 120. 

(33) Mortgage — Parties — Person claiming 
title paramount impleaded— Objeotion raised 
first in second appeal. See MORTGAGE 
(General), No 53, 32 Ind. Cas. 358. 

(34) Partition — Joint family property— Suit 
for partial partition, if maintainable— Plaintiff 
to bo given option of amending the plaint, on 
part decreed. See PARTITION, No. 9, 156 
P.W.R. 1916. 

(35) Costs — Interference by appellate Court. 
See SPECIFIC PERFORMANCE, No. 4, 23 C.L. 
J. 606. 

(36) Improvement by mortgagee — Intention 
to add, to mortgage-money. 8ee TRANSFER OF 
PROPERTY ACT, No. 100, 30 Ind. Cas. 234. 

(37) Mortgage suitB — Award of, prinoiples 
regarding. See TRANSER OF PROPERTY AOT, 
No. 113, 34 Ind. Cas. 690. 

(38) See WILL, No. 18, 32 Ind. Cas. 267. 

Go-tvuateea. 

Survival of trust to — Instrument of trust 
vesting management of temple in five trustees 
— Suit by four and death of one of them 
pending appeal — Effeot. See TRUST ACT, 
No. 6, 32 Ind. Cas. 97. 

Couniel. 

(1) Conduct of counsel, in the matter of oross- 
examination of witnesses examined on com- 
mission, commented upon. Baqar Mlrza Y. 
Mehdi Hasan, 19 0.0. 246. 

Lindsay, j.o. and Kendall, a.j.c. 

Court. 

(1) Land Acquisition Act, Ss. 18, 19— Cob 

lector exercising powt\s under-' Subordin- 
ate Court . , 

The* Land Acquisition Colleotor exercising 
his power under Ss. 18 and 19 of tho Land 
Acquisition Aot is not a Court and is oertainly 
not a subordinate Court. Best and Company, 
Ltd. v. The Deputy Colleotor of Madvai, 
(1916) 2 M.W.N. 348 = 20 M.L.T, 388 = 4 L.W. 
535 = 36 Ind. Cas.' 621. 

ABDUR RAHIM, O.O.J- and SESHAOIRI 
IYER, J. 

(2) Court— Order properly made— Power to 
set aside. See ACT III OF 1907 (PRC/VINCIAL 
INSOLVENCY), No. 59, 9 S.L.R. 132. 

(3) Speoial tribunal constituted under Aot V 
of 1911 whether ’Court’— Power of Court to oall 
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Court— {Concluded). 

for records of other Courts. See BEN. ACT V 
op 1911 (Calcutta improvement), No. 9, 
90 C.W.N, 360. 

(4) Duty of Court to guard against its order 
prejudicing party not bofore the Court. See 
CIV. Pro. code (1908), No. 460, 20 C.W.N 
188. 

(5) Praotioe— Taking up big original suits 
after 5-30 P.M. — Prejudice — Interference in 
second appeal See ClV. PRO. CODE (1908), 
No. 191, 3 L. W. c 368. 

(6) Court if should take notioe of matters 
which oomo into existence after suit. See 
Pre-emption, No. 9, 20 C.W.N. 1099. 

Oourt-feeB. 

(1) Memorandum of appeal — Decree creating 
charge over property for decretal amount — 
Appeal-Prayer for release of the 'property 
from the charge— Court-fee— Ad valorem 
fee payable. 

Where the appellants in a second appeal seek 
among other roliefs, to have their proporty 
released from the liability to pay tho decretal 
amount which was made realizable out of their 
property. 

Held that the memorandum of appeal should, 
as far as this relief is concerned, bear ah ad 
valorem Court- fee and not merely a ten- rupee 
stamp. Tharu Mai y Chanda Ram, 11 P. R. 
1916 = 69 P.W.R. 1916 = 33 Ind. Cas. 138. 
SHAH DIN and LE ROSSIONOL, JJ. 

References : — 10 M. 187 ; 30 M. 96, R. 

(2) Court Fees Act (VII of 1870), 8 . 7 (iv) (/) 
— Administration suiU nature of— Valua- 
tion for jurisdiction. 

An administration suit by a creditor is an 
action for an account within the meaning of 
S. 7 (iv) (/) of the Court Fees Act. In suoh a 
suit, the plaintiff is entitled to placo his own 
valuation on the relief cl timed and the valua- 
tion for purposes of jurisdiction is identical with 
the valuation for purposes of Court-fees (a). 

An administration suit is in essenoe for an 
account and application of the estate of the 
debtor for the satisfaction of the dues of all the 
creditors ; the whole administration and settle- 
ment of the estate are assumed by tho Court, 
the assets are marshalled, and the decree is 
made for tho benefit of all the creditors other 
than tho plaintiff, may come in under the 
decree and prove their debts and obtain itatis- 
faotion of their demands, equally with the 
plaintiff in tho suit, and, under suoh oircum- 
atanoes, they are treated as parties to the suit. 
If* they decline so to oome in, they will be 
exolnded from the beDefit of the deoree, and 
yet they will, from necessity,. be considered as 
bound by the acts done under the authority of 
the Court, Creditors, who have obtained deorees 
on their claims, should not be formally joined 
as plaintiffs, unless, j[t was alleged and proved 
that their interests would be in serious jeopardy, 
if the plaintiff had the oonduot of the* 
proceedings (6). 

But where one ordditoi sues on behalf of 
himself and the others for administration of 


* Court-fees— [Continued). 

the estate of the debtor, the defendant may v 
at any time before judgment, have the action 
dismissed on payment of the plaintiff's debt 
and all the oosts of the aotion (e). Sail 
Bhnshan Bole y. Maharaja Sir Menlndra 
Chandra Nandy, 94 C L. J. 448 = 91 C.W.N. 
310. 

MUKERJEE and CUMING, JJ. 

References (a) 39 B. 545=17 Bom. L. R. 
574 ; 4 L.B.R. 279, R. (5) 34 B. 420 = 11 Bom r 
L.R. 1054, R. (c) (1838) 1 Beav. 316 ; (1840) 
2 Beav. 2 ; (1844), 14 Sim. 353 R. 

(3) Suit for declaration that certain ex parte 
decree is invalid— Court- fees. 

For fixing the Conrt-feo payable in a suit the 
Court has to look at the nature of the relief 
claimed and, for that purpose it must look at 
the allegations that are contained in the plaint. 

To a suit for declaration that a certain 
ex parte decree declaring that oertain aliena- 
tions were invalid and not binding on the 
plaintiff a Court-fen of Rh. 10 only is payable. 
Bagala Suudarl Debt v. Prosanna Nath 
Mukerjee, 35 Ind. Cas. 797. 

Fletcher and Teunon, jj. 

Reference :— (a) 30 O. 788, F. 

(4) Redemption of mortgage — Appeal from 
decree of lower Court— Stamp-duty pay- 
able on memorandum of appeal . 

Where, in an appeal from a mortgage decree, 
the appellant seeks to establish that he is not 
liable to pay the money whioh has been 
adjudged by the lower Court to bo due on the 
mortgage, he is liable to pay a Court- fee on the 
amount of the subject-matter in dispute in the 
appeal. Mardan 81ngh y. Sheoraj Naraln 
Singh, 30 Ind. Cas. 322. 

Lindsay, j.c. and Kanhaiya, Lal, 
A.J.C. 

References — 9 O. C. 163; 29 A. 471=A.W. 
N. (1907) 133 = 4 A.L.J. 376 ; 17 Ind. Cas. 442 
= 12 M.L.T. 493, R. 

(5) Appeal— Payment on valuation by lower 
Court. 8ee APPEAL (GENERAL), No. 14, 30 
Ind. Cas. 379. 

(6) In partition suit. See BUDDHIST LAW 
(INHERITANCE), No. 4, 9 Bur. L.T. 97. 

(7) See ClV. PRO. CODE (1908), No. 234-a, 
36 Ind. CaB. 831. 

(8) 0 ( . XXXIV, r. 6,X)iv. Pro. Code-Decree 
under appeal— Ad valorem Court-fee. See OlV. 
PRO. CODE (1908), No. 611, 14 A.L.J. 328. 

(9) Defioienoy of — Court's discretion under 
Ss. 148, 149, Civ. Pro. Code, if may be chal- 
lenged in appeal- See ClV. Ppo. CODE (1908), 
No. 275, 24 G.L.J. 88. 

(10) Pauper suit — Deoree for less amount 
than claimed — Apportionment of Court-fees 
and oosts. See OlV. PRO. CODE ‘(1908), 
No. 594, 14 A.L.J. 667. 

(11) Suit instituted on insufficient, on last 
day of limitation— Balaooe made up after 
expiration of period of limitation— Suit not 
barred. See LIMITATION, No. 2, 1 Pat. L.J» 
490. 
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(13) See PAUPER Appeal, No. 1, 9 Bur. L. 
T. 69. 

Ooart Fees Aol. 

(1) Appeal against preliminary deoree only 
although final decree could bo appealed against 
in time — Avoidance of payment of Court- fees — 
Effect. See Civ. Pro. CODE (1908), No. 185. 
18 Bom. L.R. 76. 

(3) S. 5— Levy of additional Court-fees after 
decision of case whether allowable. See 
INSURANCE. No. 2, 9 Bur. L.T, 43. * 

(3) S. 6 (it?) (c) ti Iv) — Suit for declaration of 
invalidity of , certain transactions— -Prayer 
for appointment of Receiver — Right of 
plaintiff to give his own valuation . 

In a suit by reversioner for a declaration that 
oertam alienations were not binding on him 
and for the appointment of a Receiver, so far as 
the relief for declaration is concerned the plain- 
tiff is entitled to value the reliefs sought by 
him and pay ad valorem duty on the value of 
the reliefs as fixed by him in his plaint (a). 

As regards the prayer for a Receiver, ad 
valorem Court fee is payable, because the relief 
by way of appointment of Receiver is a conse- 
quential relief but the plaintiff is entitled to 
value the relief at his option. The relief need 
not be valued on the value of tbo property in 
respect of which the relief is sought Dodda 
Banoekappa y. Sakravva, 36 iDd. Cap. 831. 
Srinivasa Ayyangar. j. 

References : — (rr) 28 Ind- Cas. 79 = 38 M. 922 
=■28 M.L J. 118 = (1915) M.W.N. 118=17 M. 
L-T. 154, F. 

(4) S. 7 CL (in)— Suit for accounts — Preli- 
minary decree — Avpeal by defendant 
against the whole decree — Defendant 
whether bound by valuation in plaint . 

In a suit coming under cl. iv of S. 7 of the 
Court Fees Act, when the plaintiff has valued 
the relief prayed for and obtained a decree, in 
this instanco a preliminary deoree for an ac- 
count, and the defendant appeals against the 
whole deoree, he is bound by the valuation in 
tho plaint. Srinivasa Charlu v. Perindevam- 
ma, 30 M.L.J. 402=39 M. 725 (F.B.) = 33 
Ind. Cas. 601. 

Wallis, c.j., Sadasiva aiyab and Sri- 
nivasa Aiyangar, jj. 

References 23 M. 490, Appr.\ 15*B.L.R. 
173; 13 C.W-N. 815, R. 

(5) S. 7. cl. 4 (c)— Act VII of 1887 ( Suits 
Valuation) , 8 . 8— Relief sought not valued 
in plaint — Court-fee — Civ . Pro . Code 
(1908), O. VII, r. 11, cl. (c). 

If the plaint in a suit under 8. 7, cl: 4 (c) of 
the Court Fees Act, 1870, contains no valuation 
of the relief sought but states a valuation for 
purposes of jurisdiction the value for the com- 
putation of the Court-fees and the value for the 
purposes of jurisdiction are to bo the same, un- 
less the plaintiff with the leave of the Court 
amends the plaint. Krishna Kumar Bay v. 
-Chandra Kanta Mltra, 31 Ind. Cas. 807. 
Richardson and imam, jj. 


Court Fees lot— {Continued). 

(6) S. 7 (iv) (c)— Will— Death of testator— 
Subsequent BUit for mere declaration that will 
is null and void — Maintainability — Prayer for 
cancellation essential — Court-fee payable. See 
Specific Relief act, No. 25, 87 P.R. 1916. 

(6-o) S. 7, ol. (iv). See No. 33, infra . 

(7) 8. 7 (4), (c), Sch . II, Art. 17 (c)— Swif 
for cancellation of document— Court- fee. 

Whero a pereon states in his plaint that he 
believed he was signing a conveyance of certain 
property as a witness, that he subsequently 
found that he was represented in the document 
as tho vendor and his signature was that of a 
vendor and not that of a witness and he prays 
for oanoellation of the document, held , the 
prayer was for consequential relief and the 
plaint should ba stamped ad valorem aooording 
to the value of the subject-matter. Nga Chit 
Wat if. Kwanan, U.B.R. (1915), 4th Qr;, 
p. 10*1 = 33 Ind. Cas. 624. 

Saunders, j.c. 

References :— 109 P.R. 1893, D.; 2 L.B.R. 
266, R. 

(8) S. 7 —Para iv % els - fc) and [d)—Suit for 
declaration of title— Suit land being portion 
of land claimed by defendant— Defendant's 
ilaim under Miraspatta — Valuation of suit . 

Where in a suit for declaration of title and 
injunction the defendant set up title under a 
Miraspatta, whioh comprised the suit land and 
some other lands, the valuation of the suit for 
the purpose of jurisdiction should be on the 
market value of the land aotually in suit and 
not the market value of tho whole area com- 
prised in the Miraspatta, though a decision in 
favour of the plaintiff would have the effeot of 
setting aside the Miraspatta as a whole. Barat 
Chandra Basu y. Sreematt Swarnomoye 
Ghose, 36 Ind. Cas. 615. 

TEUNON and SMITHER, JJ. 

References 30 Ind. Cas. 111=42 C. 370 = 
19C.W.N. 895; 35 C. 202 = 12 O W.N. 169= 
35 I. A. 22= 1 C L. J- 36 = 5 A.L.J. 10=17 M.L. 
J. 618 = 2 M.L. T. 606=10 Bur. L.R. 1 = 14 Bur. 
L.R. 41 ; 32 O. 734=9 C.W-N. 690; 11C.W.N. 
705 = 6 C.L.J. 427, R. 

(9) S. 7 (it?) (f)— Administration suit, nature 
of— Valuation for jurisdiction. See COURT- 
FEES, No. 2, 24 O.L.J. 448. 

(10) 8. 7 (in). Boh. I, Art. 1— Valuation of 
appepj See CUSTOMS (PUNJAB-** ALIENA- 
TION), No. 1, 16 P.W.R. 1916. 

(11) S. 7 (v) [a) (6) (c) and ( e ) — Meaning of 
• garden ' — Plot of land with cocoanut trees 
whether a 1 garden * — Question of fact — Discre- 
tion of Court— Interference in revision while 
other remedy is open. Abdul Rahlra 8ahlb v. 
Kullappa Gownden, 18 M.L.T. 243 = 30 Ind. 
Cas, 845. See Final Part, 1915, Col. 591. 

(12) S. 7, sub- 8. v t (a), (6) and ( d)-Court - 
fees — Meaning of 11 separately assessed ” and 

. “ definite share." 

In a suit to reoover possession of speoifio plats 
of land whioh did not constitute any definite 
fraction of a distinct revenue-paying area 
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were not themselves separately assessed to 
revenue, it was held that the Court-fee Bbould 
be paid on the market value of the land in suit, 
and not on the sjstem of multiplying the 
Government revenue. Godavarthi Mangamraa 
y. Godavarthi Sundaramraa, 19 M L.T. 266 
= (1916) M.W.N, 326 = 33 Iud. Cas. 683. 
co cjtts -Trotter, j. 

(13) S. 7 (5), (10) — Vendor and purchaser— 
Contract of sile—Suit for specific perform • 
ance of contract. 

When* a suit is in substance and in form ono 
for speoifio performance of a contract of sule, 
the Court-fees must be paid in accordance with 
S’ 7. ol. 10 of the Court Foes Act. Nehal 
Singh v. Sewa Ram, 14 A.L.J, 434 = 38 A. 292 
= 35 Ind. Can. 275. 

TUDBALL, J. 

(14) As amended by Act VI of 1905, S 7, 
cl. xi ( cc ) — Landlord and Tenant— Ejecment, 
suit in— Jurisdiction, valuation for purposes of — 
Suits Valuation Act (V II of 1887), 6’- 8, whether 
applicable — Madras Civil Courts Act (III of 
1878), 8* 14. whether impliedly repealed by. Act 
VI of 1905. Narayan&Bwaml Naidu v 
Seshaglri Rao, 2LW. 1031 = 18 M. L.T. 398 = 
29 M-L.J. 572 = 31 Ind. Cas. 104 = 39 M. 873. 
Bee Final Fart, J915, Col. 588. 

(15) S. 12, Para li, Sch. 1, Art. I — Plea of 
set-off— No payment of ad valorem duty — 
Power of Court to make order for payment 
of additional fee in such case. 

Where a writien statement pleaded a set-off 
within the meaning of Art. I, Sch. I of the 
Court Fees Act and omitted to pay the requisite 
Court-fees, the Courr, can neither go into the 
question of set-off nor make an order for pay- 
ment of additional Court-fees, as no fee at all 
had been paid. Muthu Erulappa Pillal v. 
Yunuku Thathayya Maistry, 36 Ind. Cas. 957. 
FOX, C.J., and TWOMEY, J. 

(16) S. 13 —Case remanded on appeal as 
against some respondents — Refund of fee . 

8. 13 of the Court Foes Act refers to cases 
where a decree m favour of the respondents, 
(i.e.t all the respondents where tboro are 
more than one) is s-*t aside, and the oase 
is sent back “for a second decision.” The 
proviso refers to cases where the decision in 
favour of the respondents is set aside qua a 
portion t n’y of tho subject-matter of tho-euit, 
but in either case the decree appealed against 
must, be set aside qua all the respondents. 

Consequently where the decree of the lower 
CotirL was set aside as against some of the 
respondent, .md left standing as against the 
others and tbe iTfc \'i \ s rr-manded in appeal for 
a second decision, held that the successful 
appellant was not entitled to a certificate men- 
tioned in 8. 13 of Mie Court Fees Act. In the 
matter of Bhagwarui, 14 a.L.J. 671. 
SuNUteft Lag, j. 

(17) S. 13— Remand— Court- feo when to bo 
refunded. See CIV.- PRO. CODE (1909), 
No. 655, 12 N.L.R. 126. 


'Court Fees Act— (Continued), 

(18) 8. 15— Rofund of Court-fee. Bee GlV* 
PRO. Code (1908). No. 289, 73 P.L.R. 1916. 

(19) S. n— Suit for ejectment and for damages 
for use an ft occupation — Suit after termin- 
ation of tenancy — Claim whether lor distinct 
subjects. 

A olaim for possession and for damages for 
use and ocoupation after the tenancy has beau 
terminated aro not distinct subjects within 
the meaning of S. 17 of the Court Fees Act, 
bpcauso such claims should properly be included 
in one suit. Put the claim for rent due is 
however a distinct, subject, because a separate 
suit can bo brought, for that It is a subject 
which arises out of a contract of tenancy, 
whereas the claim for possession and damages 
or mesne profits arises out of inu tenancy 
having come to an end and the defendant 
wrongfully remaining in occupation. In the 
matter of A W. Jamal v. F. Cyril Brown, 36 
Ind. Cas. 883. 

Fox, c.j., Ormond and Twomey, jj. 

(20) S. 17 — Cash credit account— Guarantors 
to the extint of Rs. 25,000. In re Bank of 
Bengal v. R.M.ML. MuLhta Chetty, 8 Bur L. 
T. 217 = 8 L.B.R. 219 = 30 Ind. Cas. 705 (F.B.). 
Bee Final Part, 1915, Col. 592, 

(21) S. 19-C— Succession duty — “ Full fee 
chargeable under this Act” “ Under this Act ” 
— 11 Under the same Act ”—Full fee paid — 
Estate not fully administered— Grant durante 
minoro aetate— Second application for probate 
— Rate of fee , change of , in the interim — Duty , 
difference of, if to be paid— Appeal, if lies — 
Probate and Administration Act (V of 1681), 
S.86. 8warnamayi Dcbi v Secretary of State, 
22 C.L.J. 370 = 20 C.W.N. 472 = 30 Ind. CaB. 
394 = 43 C. 625. Sco Final Pan,, 1915, Col 593- 

(22) Ss. 1 9-E, 19 -G, 19 - J —Penalty — Suit for 
recovery , if maintainable — Civil Court, if can 
review revenue CourVs decision — Revenue 
Court's order ultra vires. Nikunjaranl Chaud- 
haranl v Secretary of State, 22 C.L.J. 375 = 
20 C.W.N, 504 = 43 C. 230 = 31 Ind. Cas. 460. 
See Final Fart, 1916, Col. 594. 

(23) 8. 19-G. See No. 22, supra. 

(24) 8. 19-J. See No. 22, supra . 

(25) Sob, I, Art. 1. Bee Nos. 10, 15, supra. 

(26) Sch. I. Art. 1, Sch. II, Art. 11- Decree 
against a firm — Order refusing execution as 
against an alleged partner — Appeal — Court 
fee payable. 

Where a decree is obtained against a firm and 
ezeoution is refui cd as .tgain^t on ullegtd partner 
tho Court-fee payable ou appeal from the order 
refusing ozccution is regulated by Art. 1, Boh. 
I of tho Court Fees Aot. Art. 11, Sch. II of 
the Act, does not apply and tho Court fee 
should be ad valorem. Yalllappa Chetty v. 
Rangaswamy Nalcker, 8 L.B.R. 300 = 35 Ind. 
Cas. 429. 

Ormond and Twomey, ,tj. 

(27) Sch . I, Art. 11 — “ Amount or value of 
the property ”—Net value . in the goods of 
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Coart Fees Act— {Concluded), * 

a. A. Qalnlng boro ugh, 92 0. L. J. 160 =>20 G. 
W.N. 691 = 30 Ind. Gas. 968. Bee Final Part, 
1916, Col. 696. 

(28) Soh. T, Art. 12. See SUCCESSION 
CERTIFICATE ACT, No. 11, 2( J C.W.N. 1125. 

(29) Soh. II, Art. 11. See No. 2G, supra . 

(30) Sch . II, Art. 12 —Cayeat, what is ap- 
probate proceeding — Persons upon whom 
citations issued } preferring objections — 
Objections it must be stamped as caveat . 

A petition by which a party upon wbdm 
citation has been issued opposes me grant of 
probate is not a caveat and need not bo stamped 
as euoh. 

A caveat, whioh is in the nature of a pre- 
cautionary measure intended to assure that 
there shall bo m proceeding in the matter of 
the estate of tbo deceased without notice to the 
person who hies a caveat, in not necessary 
where persoun interested in the estate of the 
deceased appear upon citation Bhabatarlnt 
Debt y. Hari Charan Banerjco, 20 O.W.N. 
787 = 36 l rid. One. 38. 

TEUNON and GHAUDHUUI, J.I. 

(31) Sch. II, Art. 17 (vi) — l’rayor for setting 
aside award — Valmtion — Court-feo. See 
AWARD, No. 9, I0G P.W.R. 1916. 

(32) Sch. II, Art. 17. Sae No. 7, supra. 

(33) Seb. II. Art. 17 W and 8. 7 (iv) (6)— 
Plaintiff in pottos non of property sought to be 
divided— Partition suit— Court-toe. See PARTI- 
TION, No. 2, 6L PL.R. 1916. 

Court of Wards. 

(1) Power of Court of Wards to execute promis- 
sory nolo —Power to acknowledge debt — 8. 19, 
Limitation Act MOOS). Sec BEN. ACT IX OF 
1879 (COURT OF WARDS). No. 4, 43 C 211. 

(2) Manager’s power to remit interest on 
arrears of rent. See MAD. ACT I OF 1902 
(COURT OF WARDS). 31 Ind. Cas. 468, 

Court of Wards Act. 

See Ben. ACT IX OF 1879. 

See Bom. ACT I OF 1905. 

See Mad. Act I of 1902. 

Bee U.P. Act HI OF 1899. 

Seo U.P. ACT IV OF 1912. 

See PUN. ACT II OF 1903. 

Courts Act. 

See Pun. act hi of 19I4. 

Courts Amendment Act. 

Seo Pun. act r of 1912 . 

Courts (Chief) Act. 

See PUN. ACT XXIII OF 1865. 

Covenant for Title. 

Lauds situated in tho mofussil — Exchange 
effected before the Transfer of Property Aot — 
Warranty of title — Breach — Damages. See 
Exchange, No. l, 31 M.L.J. 380. 


Covenant to Pay. 

Mortgage or charge, whether oan bo implied. 
See Construction of Deeds, No. i, (1916) 

2 M.W.N. 263. 

Creditor. 

Probate proceeding — Bight of, to come in such 
proceedings. See WILD, No. 16, 30 Ind. Cas. 
638. 

Grim. Pro. Code. 

(1) S. 88 — Absconding Hindu co- parcener— 
Joint family property — Attachment of a share 
--Validity and effect— Rights of Government 
and of after-born sons of absconder. See HINDU 
Law (Joint Family), Nos. 4 and 3, 20 M.L.T, 
58 and GO. 

(2) S. 98. See PUN. Act III OF 1914 
(COURTS), No. 5, 109 P.W.R. 1916, 

(3) 144— Order under, if bars prior suit for 
c./nfirm-ition of possoseion. Bee CIV. PRO- 
CODE (1908), No. 149, 3 L.W. 233. 

(4) 8. 195 — Application for sanotion dismiss- 
ed by Presidency Small Cause Court — Revision- 
al powers of High Court. 8ce SANCTION TO 
Prosecute, No 1 , J3 C. 597. 

(4-a) S. 195. See No. 10. infra. 

(fi) S. 195, els. 16 ) and »7) (c) — Order by 
* District Muhsiff as Small Cause Court — 
Subordination 10 District Judge. 

Where an order was passed under S. 195, cl. 7 
(c) Crira. Pro. Code, by a District Mnnsiff 
acting as a Small Cuse Court, tho DiBlriot 
Judge has jurisdiction to interfere with the 
order, la re Appavu Kavundan. 3G Ind. Cas. 
878. 

SADASIVA AIYAR and NAPIER, jj. 

References : — 12 Lid. Cas. 521 = 36 M. 138 = 
10M.L T. 273 = (191 1) 2 M.W.N. 259 = 12 Cr.L. 
J. 545 = 2L M.L.J, 1074, h'.\ 13 Ind. Cas. 284 = 
9 A.L.J. 124 = 13 Cr. L.J. 44 = 34 A. 197 ; 31 
Ind. Cas. 320 =17 Cr. L.J. 208, dissented from. 

(6) S. 38 G— Moveable property, what is — 
11 Distress” how affects the meaning of 
moveable property — Debt , if moveable pro - 
pcrty—Ptnal stetion to be strictly construed . 

The word M distress” occurring in 8 386 of 
the Grim. Pro. Cede is ordinarily used with 
reference to tangible moveable property which 
does not include mere dobts or ohoses-in-aotion 
though it may includo negotiable instruments, 
bonds or title deeds. 

T&e provisions of S. 366, Crira. Pro. Code, 
being penal in ebaraoter must be strictly con- 
strued and, therefore, the term ' moveable pro- 
perly* which »s tho subject of distress and sale 
singifics only tangible or corporeal moveable 
property. The Secretary of State for India 
v. Sengammal t .4 L.W. 6J3 = (1917) M.W.N. 
105 = 36 Ind Cip. 833. 

AYL1NG and SRINIVASA A1YANUAR, JJ. 

(6-a) S. 439. Soe No. 11, infra. 

(7) S. 476— Offence not mentioned in S . 196 
—Preliminary enquiry, necessity of — 
Indian Penal Code ( Act XLV of I860), 
S. 225-B. 

Where it was reported to a Munsif that the 
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Grim. Pro. Code— [Continued), 

aooused persons had endeavoured to resoue the 
judgment-debtor in a oertain oase tried by the 
Muneif from the oustody of the exeoution peon 
and the Munsif purporting to act under S. 476, 
Grim. Pro. Code, mado an order sending up the 
aooused to the Magistrate for trial under 
8. 225-B, I. P C. 

That the order made was bad for two 
reasons, vie.* that the offence under S' 225-B is 
not one of the ofhnoes mentioned in S. 195, 
Crim. Pro. Code, and that the order wa9 made 
without miking any preliminary enquiry. 

That there may be oases where no prelimi- 
nary enquiry is necessary, foroxamplo, in a case 
where the Judge is trying the case and all the 
faots which are material to the charge have 
been brought to the notice of the Judge or have 
oomo out during tho course of the hearing of 
the oase and the Judge is already in possession 
of all the material faots on which it is neoessary 
for him to form the jugment, But in a oase 
like the present when the incident took place 
outside the Court and as to which the Judge 
himself oould have no knowledge and a? to 
whioh evidence must bo called for, unless the 
Court holds such a preliminary enquiry as may 
be necessary to enable him to determine whether 
or not there is any case fit to be sent to 1 the 
Magistrate, it has no jurisdiction to send the 
aooused under S. 476, Crim. Pro. Code. 
Tarak Das Moltra y. The King-Emperor, 21 
G.W.N. 125. 

Sanderson, c.j. and Walmsley, j. 

(8) 8. 476— Small Cause Court — Refusal to 
initiate criminal proceedings — Decree- 
holder's locus standi to question the order— 
Revision. 

Eeld % that a decree-holder has no locus 
Standi to apply for revision of an order of the 
Judge of Small Cause Court, refusing to invoke 
the aid of Criminal Court in the matter of an 
alleged assault upon process servers of the 
Court made in the course of their executing the 
decree by attachment of the judgment-debtor’s 
property. Madam Feodore y. Mias A. Dob 
Brosies, 19 O.C. 91 = 36 Ind. Oas. 835. 
Stuart, j.c. 

(9) S. 476- Whether controlled by S. 195, 
Crim. Pro. Code — \ Execution proceedings— 
Forgery suspected as regards promissory notes 
forming consideration for a sale deed on which a 
claim was based— Proceedings initiated under 
S. 476, Crim. Pro. Code , against the executant 
and witnesses of the promissory notes — Legality 
of the proceedings . Kalturu Ramalingara v. 
ThupIIl Subbararaayya, 2 L.W. 1135 = 18 M. 
L.T. 488 = 16 Cr. L.J, 797 = 31 Ind. Cas. 653 = 
40 M. 100. Bee Final Part, 1915, Col. 597. 

( 10 ) 8s* 476, 195— F.x parte decree— Transfer 
to another Court for execution— Arrest of 
defendant — Suit by latter to set aside an ex 

r parte decree on the ground of fraud— Decree 
ex parte set aside-^Apptication foi sanction 
to prosecute— Refusal of sanction by original 


Grim. Pro. Code— (Concluded). 

Court— Appeal— Sanction granted by appel - 
late Court — Legality. 

L having obtained an ex parte deoroe against 
B, oausod the decree to be transferred to the 
Chapra DistriotMor exeoution, and in execution, 
B was aotually arrested in the Ohapra District. 
B instituted a suit to set aside the deoree on 
the ground that it was obtained by fraud and 
had the same set aside by deoree in June 1914 
obtained in his BUit. B filed an application for 
sanction to prosecute L and others who helped 
him in various ways in his false suit. The 
Munsif dismissed the application, but on 
appoal the Distriot Judge directed the prosecu- 
tion of L and others. 

Held that under 8. 476, Crim. Pro. Code, 
the District Judge was authorised to direot 
the prosecution and to send the oase for 
inquiry or trial to the nearest First ClaBS 
Magistrate, because certain offences referred to 
under B. 195, Crim. Pro. Code, were brought to 
his notice in the coucoe of a judicial proceed- 
ing (a). Lachml Singh v. Brfjraoh&n Lai, 
1 Pat. L.J. 586. 

Chamier. c j. and Sharfuddin, j. 
References :— (a) 1 Pat. L.J 206, Dist., and 1 
Pat. L.J. 298, Ref to. 

(11) Ss. 476, 439— Civil Court taking action 
under B. 476, Crim. Pro. Code — Interference 
of^High Court in revision under B. 439, Grim. 
Pro. Code — Legality — High Court’s interference 
under S. 115, Civ. Pro. Code, whon justifiable 
— Banotion to prosecute — Whether notice 
necessary. Bee SANCTION TO PROSECUTE, 
No. 3, U.B.R. (1915), 3rd Qc., p. 83. 

Criminal Proceedings. 

(1) Small Cause Court — Refusal to initiate — 
Decree-holder’s focus standi to question the 
order— Revision. 8ee CRIM. PRO. CODE, No. 8. 
19 O.C. 91. 

(2) Judgment in, when admissible. See 
Landlord and Tenant, No. 14, 23 G.L.J. 
563. 

Criminal Prosecution, 

Stifling of — Money paid in consideration of — 
Money otherwise due — Suit for recovery of — 
Right of defendant to retain such money— 
When exists. See CONTRACT Act, No. 12, 31 
M.L J. 264. 

Cross-decrees. 

Bet-off when permissible. See ClV. PRO. 
CODE (1908), No. 442, 14 A.L.J. 776. 

Cross-examination. 

(1) Conduct of counsel, in the matter of cross- 
examination of witnesses examined on oommia- 
sion, commented upon. Baqar Mlrza y. 
Mehdi Hasan, 19 O.C. 246. 

Lindsay, j.c. and Kendall, a.j.o. 

Gross-objections. 

(1) Appeal dismissed as time-barred— Memo 
of oross-objeotions if can bo heard. Bee APPEAL 
(General), No. 1, 8 L.W. 109. 
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0011- ob jeotfonc— (Concluded ) . 

J2) One respondent. if oan urge oross-objeotion 
against another respondent. See CONTRACT, 
No. 2, S3 C.L.J. 26. 

Grown. t 

(1) Right of, to sue— Obligation to be sued — 
Duty of, to ascertain and obey law. See IN- 
JUNCTION, No. 1, 20 C.W.N. 467. 

(9) Island arising in the sea within teuitorial 
limits — Title in — Crown opposed by squatters 
—Crown if must prove that squatters had not 
aoquired title by adverse posdesaion — Onus, See 
Limitation act (1908), No. 209, 31 M.L.J. 
824. 

Grown Grants. 

Constitution — Rules of interpretation — 
Inam — Enfranchisement , effect of — Seigni- 
orage— Right of the Government to levy — 
Position of the lnamdar same as Zamindar 
under— Permanent Settlement — lnamdar 
not a permanent lessee under Government 
— Ryotwari tenant's position different from 
lnamdar' s— Mad. Arts IV of 1862 and VIII 
of 1869. 

The respondent was an lnamdar holding 
undor a grant from the N twab of Carnatic dated 
1760 which incited that “a perpetual shrotrium 
was granted,” and that the grantee was “ to ap- 
propriate to his own use, the produce of the sea- 
sons, eto.” The Inam village w«v< enfranchised 
in July 1865. Since enfranchisement Govern- 
ment had acquired certain lauds in the village 
from the respondents under the Lind Acquisi- 
tion Aot and paid them compensation. It had 
alBO purchased stones quarried in the village 
from the respondents. In tho earlier years i 
the Board of Revenue had also declared that | 
tho Government had no right to any royalty 
from the Inamdars. In 1907 the Government 
claimed and levied seigniorage fee on the Rtones 
quarried from the lands of the respondents at a 
particular rate. 

Held, that the grant conveyed all that the 
grantor had in the noil and that the Govern- 
ment did not acquire any new rights by en- 
franchisement ; on the other hand the Govern 
ment in enfranchising reserved only a right to 
quit-rent and parted completely with the free- 
hold in the property, * 

Held also , that tho purchase of stones, the 
grant of compensation and tho earlior declara- 
tions by the Board of Revenue, though tjicy did 
not estop the Government from setting up the 
present claim for seigniorage, were evidence 
against that claim. 

The ordinary rule in oonstruing tho words of 
a grant is that tho Lame principles of common 
sense and justice must apply whoever may bo 
the grantor. But whore tho words are not suffi- 
ciently clear to gather the intention of the 
grant, then the doctrine “ that if the King’s 
grant oan endure to two intents it shall bo 
taken to the intent that makes most for the 
king’s benefit ” applies. Therefore the primary 
duty of the Court is to try to give a meaning 
to the document evidencing the grant and to 
see whether by itself it is not self-oontained 
and plain. 


Grown Gvanti— (Concluded), 

In the present ease as the grant waB unambi- 
guous and clear the ordinary rule of construc- 
tion applied. 

The lnamdar in this Presidency is in the 
same position as a zamindar who obtained his 
sunnad by the Permanent Settlement. His posi- 
tion is not the same as that of a ryotwari tenant 
nor is he a permanent lessee from the Govern- 
ment. Beoretary of State v. Srinivasa 
Charlar, 31 M.L.J. 483 = 20 M.L.T. 323 = 6 L. 
W. 170 = 40 M 268 = (1917> M W.N. 292 (F.B.). 

AttDUR RAHIM. O.C.J., SESHAGIRI IYRR 

and Phillips, jj. 

Cruelty. 

(1) Judicial separation of what kind requisite 
for divorce. See ACT IV OF 1 R 69 (DIVORCE), 
No. 4, 8 L.B.R. 385. 

(2) Repeated acts of — Cumulative effeot of 
such aatfc. See ACT IV OF 1869 (DIVORCE), 
No. 4-A, 36 Ind. Cap. 982. 

Cultivation. 

Tank bed land if oan be leased for. See 
Registration Act (1908), No. 8. 35 Ind. 
Cae.'lOS. 

Cultivator. 

Su'J to recover Kittubadi — lnamdar not a — 
Civil Court,. See JURISDICTION OF CIVIL 
AND REVENUE COURTS, No 7, 30 Ind. Cas. 
927. 

Currency (Paper) Aot. 

Sec ACT If OF 1910. 

Custom (General). 

(1) Custom ot primogeniture — Grants by the 
Maharaja of Chola Nagpur — Impartibility 
of the estate — Proof of custom , onus of — 
Lex loci custom ot Chota Nagpur— Mean- 
ing of putra pautradi. 

Certain grants of jaigirs by the Maharaja of 
Chota Nagpur to a person related to him or to 
his descendants dating from 17G3 to 1786 were 
in terms to the grantee and his sons and grand-* 
sous ( putra pautradi), Tbe family ot the 
granteo had for several generations interpreted 
the words “ putra pautradi ” in the literal 
Bense, namely, to mean, eon and son’a son. 

Held — bhafc at the time of these grants the 
words had not aoquired in Chota Nagpur the 
technical moaning which according to the 
Privy Counoil in 24 I.A. 76 = 1 C.W.N. 387 
they came to have by 1868 when used in wills 
executed in Bengal, and the grants in this caso 
did not convey an abaoluto estate unconditional 
and unlimited* ' » 

Per Atkinson , /.—That, although, as held by 
the Privy Council. .tbe words convey an absolute 
estate in lands descendible from generation to 
generation coupled with full power of aliena- 
tion* these words of limitation may be con- 
trolled by oustom limiting their scope and 
operation (a). • 

* Up to 1862, the lands granted descended regu- 
larly aooording to the rq)e of primogenituife 
to the eldest lineal descendant of the eldest son 
when, tbe last male descendant of that line 
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Gaitora (General)— (Continusd). 

dying leaving a widow, the Maharaja proceeded 
to resume the property, whilst two brothers, the 
descendants of a younger son, claimed to suo- 
oeed to the property. Tho disputes terminated 
in two deeds one executed by the brothers 
agreeing that the widow should hold possession 
of the property as long as she lived upon pay* 
ment of rent to the Maharaja and that they 
should take possession after her death, and the 
other by the Maharaja purporting, on receipt of 
oonsideration, to release the lands to the 
brothers in equal shares. 

Held — that, as there was no failure of heir in 
the line of the grantee, the Maharaja had no 
right to resume and the sanad to the brothers 
was a nullity. 

Per Chapman , J. — That as the younger of 
the brothers had tho right to succeed on the 
death of the older without male issue, his 
concurrence to the deed in favour of the widow 
might have been taken to avoid future trouble. 

Per Atkinson, J . — That the agreement was 
ineffective to alter or vary the impartible char- 
acter of the property or to change its method of 
devolution. 

Per Atkinson , J.— The custom of primogeni- 
ture whioh prevails in Chota Nagpur i,n the 
oase of grants made by the Maharaja whereby 
the property so granted is deemed impartible 
and descends to the eldest male heir by lineal 
descont applies with groater force in the oase of 
grants of property made between the Maharaja 
and his relations ( b ). 

Where a custom prevails in one branch of a 
family it is strong evidence to be reliod on that 
it applies with equal force to another branch of 
the same family (c). 

The custom is recognized, not only as a family 
custom prevailing in the Maharaja’s family, 
but also as the lex loci custom of Chota Nagpur, 
Lai Gajendra Nath 8ahl Deo v. Lai Mathura 
Nath Sahi Deo, 20 C.W.N. 876 = 1 Pat. L.J. 
-109 = 35 Ind. Cas. 183. 

CHAPMAN and ATKINSON, JJ, 

References '—(a) 31 C. 561, Rel. on, (b) 22 
W.R. 17, R. (c) 5 C.W.N. 13 = 23 A. 37 (P.C.), 
Rel. on. 

(2) Custom re sale of grove — Vendee whether 
liable to ejectment— u Land”— Act II of 
1901 ( Agra Tenancy ), S. 4 (2). 

A custom by whioh a grove-holder dan sell 
the grove iB not unusual, the sale carrying 
with it the right of occupation of the land. 
A person to whom a grove, even though the 
sale was contrary to custom, had been sold is 
not liablo to ejectment by notice. In the case 
of a grove it is not sufficient to allege that 
oooupanoy rights have determined. It is neces- 
sary to prove that the sale of tho trees by the 
original tenant was a breaoh of the speoial 
terms on whioh the land was held for the pur- 
poses of a grove (a). 

Reynolds, J.M. — Land whioh bad been let 
tfor the purpose of planting groves and on whioh 
a grove is still in existence is not “land” 
within the meaning of the Tenancy Aot. 


Goitom (General)— {Continued), 

Jagadamba Prasad v. Beharl Lai, 81 Ind. 

Cas. 979. 

Baillie, s.m. and Reynolds, j.m. 
References (a) 8.D. No. 1 of 1908, B.D. 
No. 2 of 1892 5R, 

(3) Questions as to, to be decided on texts , 
decisions are on evidence. 

Per Sankaran Nair, J,— In deciding ques- 
tions as to customary law, if there are texts or 
Reries of dcoisionB, we should follow them. 
Otherwise such a question has to be decided 
upon evidenoe. Yeluthakkal Ohlrudevk v. 
Yeluthakkal Tarwad Karnavan, 31 ML.J. 
879= (1917) M.W.N. 106. 

Coutts-xrotter and Seshaoiri Iyer, 
JJ. 

(4) No express record in wajib-ul-arz— Infer- 
ence of custom to be on clear grounds — 
Setting up of custom different from that 
pleaded in written statement . 

The Court will not allow a party to Bet up a 
custom in the appellate Court different from 
that set up in the pleadings in the first Court. 

Where a custom excluding the daughters and 
their issue from inheritance was not found in 
the Wajib-ul-arz produced in the lower Court 
Buch custom could be affirmed by implication 
only when there are very clear grounds to justify 
the inference that a custom so repugnant to 
the ordinary Hindu Law does in fact exist. 
Burajbali v. Tllok Chand, 36 Ind. Cas. 66. 
Lindsay, j.c. . 

(4-a) Custom, documents constituting proof of 
— Finding— Oudh Civil Digest 1912, Vol. I, 
Ch. VII, para . 272, r. III. 

The finding of the lower appellate Court 
that certain documents constitute sufficient 
proof of an alloged custom is binding on tho 
socond appellate Court (a). 

R. Ill of para 272 (Ch. VII), Oudh Civil 
Digest (1912) Vol. I as corrected by the correc- 
tion slip dated lBth February 1914 declares 
the meaning of the rules as they stood before. 
Basdeo Blngh v. Ram Phal Singh, 32 Ind. 
Cas. 748. 

Lindsay, j.c. 

Reference (a) 4 O.O. 71, R. 

(5) Custom— Judicial notice by Courts— Only 
one instance and no further evidence— No such 
inference — Intention of parties where no parti - 
cular system. Thayoth Puthla Purayll Beethl 
y. Mangottll Ryr&th Ummayya, (1916) M.W. 
N. 805 = 2 L.W. 969=18 M.L.T. 389 = 30 Ind. 
Cas. 977. Soe Final Part, 1915, Col. 600. 

(6) See OUDH AOT XVIII OP 1876 (OUDH 
LAWS), No. 6, 36 Ind. Cas. 668. 

(7) Rent free Iand9 — Local, Entry in Wa/i6- 
ul-arz— Absence of Muafidar’s attestation. Bee 
OUDH ACT XXII OP 1886 (OUDH RENT); 
No. 24, 30 Ind. Cas. 208. 

(8) Liability of broker as prinoipal— Custom 
and usage of Oaloutta Gunny Market— Evi- 
denoe of oustom— Admissibility. Bee BRO- 
KERS, No. 2, 20 C.W.N. 366. 
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<Gaatom (General) —(Continued ) . 

(9) Ohinese Buddhist Law— Marriage— Law 

of domicile as affecting marriage— Customary 
Law of woman when to be considered. 8ee 
Buddhist Law (Marriage), No. 8, 8 L.B. 
R. 899. 4 

(10) See GRANT, No. 4, 31 Ind. Cas. 565. 

(11) See Hindu Law (Adoption), No. 11, 
162 P.W.R. 1916. 

(12) Daughter appointed as son— Obsolete — 
Liability of appointed daughter to pay father’s 
debts— If exists. See HINDU LAW (ADOP- 
TION), No. 14, 1 Pat. L.J. 681. 

(13) Estate of Maharaja of Chota Nagpur — 
Of impartibility and primogeniture— Court of 
appeal, duty of— Conclusion of fact by Trial 
Court. See IMPARTIBLE ESTATE, No. 1, 35 
Ind. Oas. 392. 

(14) To pay enhanced rent. See LANDLORD 
AND TENANT, No. 35, 30 Ind. Cas. 486. 

(15) Rent payable according to, of kwin — 
Proof of. See LEASE, No. 13, 33 Ind. Cas. 
766. 

(16-a) Suit for money on thavanai account— 
Of Natukottai Cbetlies — Fixing of rate of 
interest. 8eo LIMITATION ACT (1908), No. 130, 
36 Ind. Cas. 497. 

(16) Mabomedans following Marumakkat- 
tayam Law— Of affiliation of strangers to 
tarwad. Bee MAHOMEDANS, No. 1, 31 Ind. 
Oas. 385. 

(17) Rajput Mussalmano — Widow’s right t.o 
take life-estate in her husband’s entire property 
— No proof of custom establishing the right. 
See Mahomedan Law (Custom), No. l, 33 
Ind. Oas. 114. 

(18) Burden of proof of, wazib-ul-are, eviden- 
tiary value of statements in. Soe MAHOMEDAN 
Law (Inheritance), No. l, 20 M.L.T. 3G2. 

(19) Proof of dedioation — Allegation of, 
governing succession opposed to genoral rules — 
Burden of proof. See MAHOMEDAN LAW 
(WAKF), No- 8, 36 Ind Cas. 951. 

(20) See PRE-EMPTION, No. 23, 33 Ind. Cas, 
601. 

(21) Hindus of Godhra governed by the, of 
pre-omption — Suit to pre-empt a portion of the 
property sold. See PRE EMPTION, No. 11, 18 
Bom. L.R. 693, 

(22) Property to be sold to co-shares first — 
Co-sharer informed of sale— Refusal to purchase 
—Effect of. See PRE-EMPTION, No. 17, 14 A. 
L.J. 1138. 

(23) Bee RELIGIOUS ENDOWMENTS, No. 4, 
36 Ind. Cas. 630.* 

(24) Succession to office of darago. See 
religious Endowments act, No. 3 , 1 Pat. 
L.J. 437. 

(26) Suit in whioh family oustom was the 
subjeot of contest and threshed out in the pre- 
sence of all branches of the family— Right of 
descendants of non- contesting branches to 
reopen the matter. See RES JUDICATA, 
No. 8, 1 Pat. L.J. 221. 


Custom (General)— {Concluded). 

(26) See RIGHT OF SUIT, No. 1, 1 Pat. L.J. 
381* 

(27) Applicability of oustomary law to abori- 
ginal tribes. See ACT X OF 1866 (SUCCESSION), 
No. 14, 20 C.W.N. 1082. 

(28) See WAJ1B-UL-ARZ, No. 4, 30 Ind. Cas. 
392. 

(29) See Wazib-ul-arz, No. 3, 30 Ind. Cas. 
603. 

(30) Proof of, of resumption. See WAJIB- 
UL-ARZ, No, 2, 30 Ind. Cas. 805. 

Oustomary Rent. 

Judi, payment of— Liability of tenant to pay, 
to Inamdar. See INAM, No. 4, 18 Bom. L.R. 
950. 

Customs— Punjab. 

1. — General. 

2. — adoption. 

3. — alienation. 

4. — Debts. 

5. — Gift. 

•6.— Inheritance and succession. 

7. — Pre-emption. 

8. - Succession. 

9. — Will. 

— 1.— General. 

(1) Point of oustom — Second appeal — Certi- 
ficate when to be granted— Certificate when not 
to bo acted upon. 8ee PUN. ACT III OF 1914 
(PUNJAB COURTS), No. 14, 82 P.R. 1916. 

(2) 8eoond appeal — Absence of certificate — 
Jurisdiction of Chief Court, to interfere on a 
point of custom. See PUN. ACT III OF 1914 
(PUNJAB COURTS), No. 13, 22 P.R. 1916. 

(3) Incompetency of Court to lay down 
general principles of Oustom. See CUSTOMS 
(Punjab— Alienation), No. 3, 17 P.W.R. 
1916. 

2.— Adoption. 

(1) Hindu Law or custom— Appointment of 
heir — Banias of seventeen villages in 
Mukhtear Tahsil — Succession to natural 
father, general rule of — Riwaj i am entry 
in, whether instances necessary to give 
effect to — Collaterals, ^exclusion of — Plead- 
ings— New defence , whether can be raised 
il appeal 

Held, that a recital in the Riwaj-i-am of a 
particular oustom, opposed to general oustom 
and unsupported by instances, is insufficient to 
prove the existence of that oustom. 

A olause in tfye riwaj-i-am provided that, 
when a man was adopted and subsequently bis 
brothers died without issue, the adoptee could 
suooeed to his natural father’s estate only in 
the absenoe of brothers and nephews of his 
natural falhor : • 

• Held, that the reoital of the oustom in the 
riwaj-i-am was opposed to general oustom and 
unsupported by instances and, therefore* 
insufficient to prove its existence. 
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Customs— Punjab— (Continued ) . 

‘—2. — Adoption — ( Concluded ) . 

Held , further that : — 

1. According to the Cuetomary Law of the 
Punjab, in tho absence of all other lineal male 
descendants of the natural father, an adoptee 
succeeds his natural father to the exclusion of 
the collaterals of that father. 

2. In cases where an entry in riwaj*iam 
has been attested by people for whom it has 
been prepared, the Courts have to see what the 
real custom is and not what the people think to 
be the custom. 

3. A party is entitled to advance any argu- 
ment even m appeal for the first time whioh 
might enable him to prevent the other party 
from getting a decree. Dewa Singh v. Lehna 
Singh, 8 P.W R. 1916 = 44 P.L.R. 1916 = 45 P. 
R. 1916 = 31 Ind. Cas. 740. 

CHE VIS and LEROSSIGNOL, J.l. ' 

(2) Proprietor— Adoption — Daughter-in-law 
— No right to challenge. 

Under Customary Law, a daughter-in-law 
cannot attack the adoption made by hor father- 
in-law (a). 

A person who cannot contest the powor of 
testamentary disposition ol a proprietor cannot 
be allowed to challenge the power of nominat- 
ing an heir, (b) Nusammat Basanti v Natha, 
12 P.R. 1916 = 58 P.W.R. 1916 = 33 Ind. Cas. 
147 = 36 P.L.R. 1917. 

CHE VIS and 8HADI LAL, J.l. 

References : — (a) 63 P.R. 1912 ; 94 P.R. 1913 ; 
291 P.L.R. 1913, R. (b) 68 P.R. 1903, Kxpl. 

(3) Second appeal— Irregularity in procedure 
— Evidence— Statements in other cases— Argu- 
ments—Case decidtd without— Admission of 
adoption by widow m favour of daughter's 
son — Admission of adoption by illiterate person. 
Arjan Singh v. Darbara Singh, 193 P.L.R. 
1915 = 140 P.W.R, 1915 = 32 Ind. Cas. 312. See 
Final Part, 1915, Col. 603. 

(4) Right of adopted son to succeed collater- 
ally in adoptive f»mily. See CUSTOMS (PUN- 
JAB — INHERITANCE AND SUCCESSION), 
No. 18, 65 P.R. 1916. 

—8.— Alienation. 

(1) Custom— Khokkar Rajputs of Malak- 
pur in Sialkot District — Alienation by 
father of ancestral property , ratifica- 
tion jot — Sons, if bound — Mala Jides — 
Civ . Pro . Code (1903), S. 11— 11 Claiming 
under/' meaning of — Daughter' s daughter' s 
arson's marriaqe by widow — Lf-gal necessity 
—Appeal— Court Fees Act (Vil of 1870). 
S. 7 (tr). Sch. 2, Art. 1 — Acquiesence— 
Reversioner born after the sale. whether can 
attack the r .nle — Case decided finally by 
Chief Couit without remand. 

In a case in which the whole subject-matter 
of tbosuit is also th* subject matter of appeal, 
the amount or value of the subject-matter of 
appeal is nothing more than the value of the 
property which the plaintiff is Reek’ng to recover 
and possession cf 'whioh the defendant is 
seeking to retain ( 2 ). 


'• Customs— Punjab— (Continued). 

3.— Alienation— (Continued), 

A more remote reversioner iB not bound by & 
ratification made by a nearer reversioner whioh 
is democfstrably improper and when mala f Ides 
on the part of the nearer reversioner is estab- 
lished, the next reversioner will not be bound 
even by a decree. 

Under the Customary Law a son has a right 
in his ancestral property Independently of his 
father and has thus an independent right of 
suit with regard to the ancostral property and 
cfannot be said to be u claiming under ” his 
father, within tho meaning of 9. 11 of the Oiv. 
Pro. Code, 1903, and is not bound by anything 
done by his father with regard to such 
proporty (b). 

The expenses incurred by a widow for the 
marriage of a daughter's daughter and a 
daughter’s son out of hor husband’s property 
are not for valid necessity under the customary 
Law of the Punjab. 

Some of the facts not decided by the Courts 
below were decided without remanding the 
ease. 

It does not make any difference if tho rever- 
sioner is not boru at the lime of an alienation. 
Bohan Lai y. Bardar Khan, 16 P.W.R. 1916 = 
25 P.R. 1916 = 32 Ind. Cas. 121. 

JOHNSTONE, C J., and LESLIE JONES, J. 

References :~(a) 71 P R. 191L = 205 P.W.R. 
1911 = 13 Ind. Cas. 305. R ; 76 P.R. 1913 = 141 
P.W.R. 1913 = 19 Ind. Cas. 961 ; 92 P.R. 1900; 
25 Ind. Cas. 325 = 36 A. 322 = 12 A.L.J. 481 ; 
19 P.R. 1909 = 38 P/W.R. 1908; 55 P.R. 1903, 
D. [b) 26 P.R. 1911 (F.B.) = 33 P.W.R. 1911 = 
9 Ind. Cas. 300, F. 

(2) Limitation— Sale in 1893 by father — 
Suit by son to contest it m 1911 governed 
by Art. 120 of Act XV cf 1877 and not by 
Act 1 of 1900. 

Held , thfit., a suit by the eon for declaring 
that a sain of ancestral landed property by bis 
father shall not affect his reversionary rights 
is governed by Art. 120, Limitation Act (1877) 
and not by llie Punjab Act I of 1900. where 
both tho sale and bis fathers death have taken 
place before tho latter Act comes into force. 
Mangal Singh v. Mangal Singh, 15 P.W.R. 
1916 = 34 Ind. Cas. 263. 

RATTIOAN and SHADI LaL, .TJ. 

(3) jlai Sikhs of Jullundhur District — 
Custom — How far females are competent 
to control— Incompetency of Court to lay 
down general principles of custom — 
Alienation by widow— Daughter not found 
competent to contest— Practice — Remand 
technically permissible * but useless not 
allowed— True Waris defined . 

I. Mr. (now Sir) Justice Johnstone 
(Mr. Justioe Beadon , concurring ) laid down the 
following proposition for tho consideration of 
the Full Bench : 

That, in the Punjab, in the absence of proof 
of any special custom to the contrary. 

(a) Among tribes subject to agricultural 
custom, no female, whether heiress or not, oan 
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Customs— Punjab— (Continued), 

—3.— Alienation— (Continued ) , 

contest alienations of anoestral land made by a 
male proprietor. 

(b) No female, unless she is a t*ue Waris oan 
contest alienations made by a female holder in 
possession, who is a true Waris. 

(c) No female, not a true Warts oan contest 
alienation even by a female holder who is not 
a true Waris, 

II. The learned judgo further pointed out 
that these propositions virtually involve th^ 
opinions : 

(1) 6 P.R. 1895 is oorreot. 

(2) 19 P.R. 1906 = 61 P.W.R. 1906 limited to 
its peouliar facts, is correct in its conclusions. 

(3) 61 P H. 1906 = 110 P.W.R. 1906 is 
correct. 

(4) 72 P.R. 1906=125 P.W.R. 1906 states 
unsound principles and should be overruled, 

(51 60 P.R. 1910 = 92 P.W.R. 1910 is not 
good lav/ for Punjab agriculturists generally. 

(6) 13 P R. 1912=199 P.W.R. 1911 is sound 
except in this, that in the case quoted in it — 
135 P.R. 1908 = 194 P.W.R. 1908 laying dowu 
an implied proposition that a female who is 
next iu succession can, whether a true Wans 
or not, contest alienations by a female holder 
who is not a true Waris, 

III. That by the term 4 true Waris ’ is meant 
an agnatic heir near enough to bo entitled to 
control the owner of the estate in dispute, or a 
femalo who, by the oustom of the tribe, oomes 
into the category of heirs as high as or higher 
than suoh agnatic heirs. Primarily the right 
of oontrol rests with male agnatos, but if by 
special custom of a tribe, a daughter or Bister 
excludes in succession, say, collaterals beyond 
the third degree, that female comes well within 
the category of heirs entitled tooxeroise control 
at least over alienations by females ; for in that 
tribe probably collaterals of 4th and 5th and 
even higher degrees would, according to general 
oustom, have power of oontrol. On the other 
hand, if in a given tribe daughters or sisters 
only come in as hoirs after all male collaterals 
or after all male collaterals recognized as having 
powers of control, those females are not truo 
Warisan and have no power of control, unless 
they cau prove a spooial custom. 

Ruling of the Full Bench ; Held by a 
majority of tho Full Bench { Kensington k O.J., 
and Rattigan and Shah Dm t JJ,) t 

(i) that it is not the function of a Judgo to 
enunciate general principles of law and oustom 
irrespective of the facts of a ease, which, 
howover advantageous iu producing oortainty, 
really falls within the duties of the Legislature, 
and, 

(ii) that oases under Customary Law should 
be decided according to the facts established by 
the evidence produced in those oases, and that 
the opinions of the Judges in other oases, how* 
ever valuable they may be— by way of illustra- 
tion or advice, oannot safely be applied to 
parties wbo do not belong to the raoe, creed, 
tribe, oaste and locality to which the parties in 
£he particular oase belong, especially where 
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3.— Alienation— (Continued), 

they lay down propositions in wide and far 
reaching terms, however, those propositions 
may be justified by the evidence in that 
particular oase. 

Held by the Division Benoh (Sir Donald 
Johnstone, Chief Judge and Chevis , J ) : — 

(i) that tho power to oontrol an alienation 
by a feniile (she may be a widow or not) is 
usually vested- in agnates which a daughter 
is not ; 

(ii) that the burden of proving the power to 
contest an alienation by the widow of the laat 
male- holder (semble, in this particular case) 
lies on the daughter, is not an agnate ; and 
that the daughter failed to establish suoh 
oustom ; 

(lii) that, in view of tho Full Ronoh ruling 
iu this oase, the dictum of Roe, C.J., in 5 P.R* 
1895 laying down certain general propositions 
is little better than a pious opinion and is 
obiter , and that similarly expressions of opinion 
and finding in other oases cited should be 
confined to the particular facts of thoee oases ; 
and 

(iv) that a remand, albeit , technically per- 
missible, is contrary to the practice of the 
Chief Court, if the party asking for it oannot 
state what evidenoo he proposes to produce 
after remand. Musarnmat Ram Devi V. 
Hazara Singh. 17 P.W.R. 1916 (F.B.). 

KENSINGTON. O J . JOnNSTONE, 
BEADON and SHAH Dtn, JJ. 

References : — 5 P.R. 1895 ; 19 P.R. 1906 = 51 
P.W.R. 1906 ; 72 P.R. 1906 = 125 P.W.R. 
1900 ; 60 P.R. 1910 = 92 P.W.R. 1910 = 7 Ind. 
Cas. 470 : 61 P R. 1906= 110 P W.R. 1906 ; 
13 P R. 1912 = 199 P.W.R. 1911 = 10 Ind. Caa. 
236 ; 114 P.W.R. 1914 = 24 Ind. Cas. 470 ; 172 
P.R. 1889 ; 69 P.R. 1878 ; 61 P R. 1902, D, 

(4) Jat Sikhs of the Jnllundur District — 
Alienation by a female— -Rower of another 
female to contest— Onus of Proof, 

Among the Jat Sikhs in the Jullundut 
District, a daughter oannot by custom contest 
an alionatlnu made by her mother of laud 
belonging to her father. The onus lies upon 
the daughter to prove that she has such right. 
M usaammat Partabi v Hazara Singh, 33 P.R. 
1916 = 31 Ind. Cas. 794. ■ 

JOHNSTONE, C.J., and CHEV1S.J. 

References : — 6 P.R. 1895 ; 19 P.R. 1906 ; 
172 P.R. 1889 ; 68 P.R. 1879 ; 61 P.R. 1902; 72 
P.R. 1906 ; 60 P.R. 1910, D,; 61 P.R. 1906 ; 
13 P.R. 1912, Appr,\ 47 P.R. 1912 ; 24 In*. 
Cas. 470, R, 

(5) Necessity-Sale by widow and daughter - 
in law of the deceased land owner of villaqe 
Pathiar in Kanqra District— Expenses on 
Ohaubarkh ceremony of deceased ’s wife— 
Estoppel— Reversioner receiving money him- 
self and taking active part in expenditure— 

• Pleader's fee in such declaratory suits, 

1. The following items Are to be considered 
for legal necessity and the sale of the anoestral 
land of N, a Hindu of the Pathiar village in 
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8. — Allentalon— [Continued ) . 

the Kangra Distriot by his widow D, anck 
daughter-in-law G, respectively, in oonsidera- 
tion thereof, is binding upon, and its validity 
oannot be contested by, his reversioners. 

(1) Rs. 1,528 — Paid to a previous mortgage \ 
(2) Rs. 59^Expenses of execution and regis- 
tration of the deed ; (3) Rs. 613— Borrowed for 
building their house after the earthquake of 
1905, and paid to the plaintiff himself ; (4) 
Rs. 412-14-3— Spent on Chaubarkh ceremony 
of the 2nd wife of N, and mother of G’s 
husband. 

2. The plaintiff is also estopped from disput- 
ing necessity of items Nos. (3) and (4) as he 
reoeivod the former himself and be took an 
aotive part in spending the latter. 

3. In such a case pleader’s fee cannot be 
calculated on the sale consideration but on the 
thirty times Jama of the land. 

Rs. 32 was allowed as pleader’s fee in this 
oase instead of 5 per cent, on Rs. 2, 725. Rodu 
v. Musara/nat Daropati, 27 P.W.R. 1916-33 
Ind. Cas. 999. 

SHADI LaTj, j. 

(6) Dh:lon Jals of Ambala District— Right of 
married daughter to contest alienation by 
her female predecessors in- title — Custom 
how to be proved— S. 11, Civ. Pro. Code 
(1908) — Several suits decided at same time 
— Meaning of ' former ’ suit m 8 . 1 1 —Legal 
provisions in bar of suit— Strict interpre- 
tation. 

Among Dhillon Jats of the Ambala Distriot, 
a married daughter, on succeeding to her 
father's estate, has no right by custom to 
challenge alienations by her female predecessors 
in title, viz., mother or step-mother. 

The rights and privileges of a female heir 
havo to be decided on the evidence of each 
particular case. 

The only adequate proof of a custom is clear 
evidence that such and suoh a custom is 
followed, and not merely opinions, however 
numerous, that suoh and suoh a custom ought 
to be followed. 

The plaintiff in this case originally brought 
one consolidated Buib to contest a large number 
of alienations, but on the order of the Sub- 
ordinate Judge, this ‘original suit became three; 
some of 4he alienations were retained fci the 
original suit, whilst others were exoludod from 
it and formed the subject-matter of two 
separate suits. All three suits nevertheless 
were decided by the District Judge by one 
judgment, dated 15th August, 1910, and one of 
them of the jurisdictional value of Rs 295-5-0 
was taken in appoal to the Divisional Court, 
Ambala, which maintained the Distriot Court’s 
deoree on the ground, inter alia , that 135 P.R. 
of 1903 was authority for holding that the 
plaiptiff did enjoy a right of challenge. The 
Divisional Court’s confirmation of the first' 
Court’s finding wa s dated 14-7-1913 and was 
not challenged in seoond appeal, so that it 
beoame final. It was therefore oontended for 
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8.— Alienation— (Continued). 

the plaintiff that the question as to her statu* 
to challenge the alienations in question waa 
res judicata fof the purposes of this first appeal 
to the Chief Court, by virtue of the above 
decisions of the Distriot Court and the Divi- 
sional Court 

Held, that the question of plaintiff’s status to 
challenge the alienations was not res judicata 
by virtue of those decisions. In thiB oase the 
11 former ” suit within the meaning of B. 11. 
Civ. Pro. Code (1908), oannot refer to the Dis- 
triot Judge’s deoision, because that decision wae 
given in all three suits on one day at one time ; 
and the Divisional Court’s deoision, though it 
was in a former suit, was not a decision by a 
Court which could have dealt with the present 
suit in appeal. 

The 1 Court ’ referred to in 8. 11 of the Code 
of 1908 is the original Court, subjeot to the 
proviso that that Court’s judgment oannot be 
held to be final until the time of appeal has 
lapsed or till the appeal has been finally 
decided. This view U confirmed by the langu- 
age of hlxpl. II lo the section. 

Held, therefore, that there was no * former’ 
dooision of the original Court, and the foot that 
a simultaneous deoision was made final by the 
decision of the Divisional Court, a Court which 
was not competent to deoide this appeal, 
before this appeal reaohed the stage of judg- 
ment, does not convert the simultaneous 
decision into a decision in a former suit(a). 

Legal provisions in bar of any suit must be 
strictly interpreted in favour of the suit. 
Dallpa v. Rani Buraj Khur, 48 P.R. 1916 — 
142 P.W.R 1916 -34 Ind. Cae. 581. 

CHEVIS and LE-ROSSIGNOL, JJ. 

References : — (a) 136 P.R. 1908, R.; 27 A. 37; 
24 M. 360 ; 33 0. 1101 ; 33 A. 51 ; 33 A. 161 ; 
32 A. 67, D,\ 24 Ind. Cas. 243, Dis9. 

(7) Necessity— Proof — Declaratory suit — 
Speculative suit . 

In a suit to set afide an alienation whioh 
took place in 1900, it appeared that the plaintiff 
was a remote reversioner and there were several 
reversioners who had equal rights with the 
plaintiff and the alienor had two brothers at 
the time of filing of the suit who were still 
unmarried. 

The ^uit was filed some 12 years after the 
date of alienation. 

Held, that a declaratory decroe could not be 
passed in the suit, whioh appeared to be a spe- 
culative one, having regard to the foot that the 
years before and after 1900. were exceedingly 
hard years of draught and scarcity. Held also, 
that the vendee’s allegation aB to necessity waa 
prima facie correct and that the lower Courts 
had exacted a standard of proof of necessity 
whioh was too high. Fatteh Khan v. Baa 
Khan, 87 P.L.R. 1916-165 P.W.R. 1916-85 
Ind. Cas. 875. 

LE-ROSSIGNOL, J, 

(8) Alienation by sonless male proprietor — 
Gift— Brahmins of Dighal village, Jhajjaf 
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3.— Alienation — ( Continued ), 

tahail, Rohiak District— Second appeal— 
Question whether property is ancestral or 
self-acquired. 

Helds that, amoug Brahmins o! Dighal village 
in the Rohtak Diatriot, a sonlesu proprietor can- 
not alienate by gift anoestral properly to a col- 
lateral, to the prejudice of other collaterals who 
are entitled to shares by rule of inheritance. 

Held t also, that on second appeal the fluding 
as to the property in dispute being anoestral or 
eelf-aoquired cannot bo attaoked by the partios. 
Ghansham v, Balak Ram, 94 P.L R. 1916=* 

36 Ind. Gas. 216. 

Leslie Jones, j. 

(9) Mamanpur—Pathans— Alienation of pro- 
perty— Unrestricted power of males— Be- 
quest and gift— No distinction between. 

Among the Pathaos of Mamanpur, a male 
has, by custom, an unrestricted power of alie- 
nation of property, and the aguat’O theory has 
no force among them. 

There is no distinction in principle between a 
power to gift and a power to bequeath. Akbar 
Khan v. Khan BahAdur, 69 P R. 1916 = 131 
P.L.R. 1916=120 P.W.R. 1916-36 Ind. Gas. 
336. 

LE-ROSSIGNOL, J. 

Reference : — 48 P.R. 1903, Rel. 

(10) Mortgage— Competency of son to contest 
validity of alienation in suit for possession— 
Proof of consideration tn case of registered 
deed— Proof of necessity after 30 years— 
Costs— Delay in bringing the suit — Adjourn- 
ment granted on payment of costs -Effect of 
not paying costs. 

Where an alienee sues the son of the alienor, 
an agriculturist, for possession of the alienated 
land, waufc of noenssity is a good defence. 

After the expiry of 30 years, an alienee cannot 
be expeoted to give details of necessity, especi- 
ally where the alienor is literate and the deed 
is registered and previous bonds and mortgage- 
deeds making up nearly tho consideration have 
'been produood ; and the original alienee is dead 
and his suooessor is an employee and has not 
entered into his predecessor’s business. 

Where the plaintiff delays in bringing his 
suit and such delay is disapproved by the Court, 
he should not be allowed his ooBts. 

Where a Court grants an adjournment on 
payment of ooBts and costs are not ^paid, the 
Courts would be justified in dismissing the suit, 
RamChandv. All Akbar. 90 P.W.R, 1916- 
168 P L.R. 1916 = 35 Ind. Cab. 534. 

SHADI LAL and LE-ROSSIGNOL, JJ. 

(11) Right , after born son to impeach aliena- 
tion by father— Such son— Whether bound 
by ratification by nearest collateral made 
after the son's birth • 

Ordinarily a son born after the date of the 
alienation, would not be entitled to oontestthe 
alienation, whioh was made before his birth. , 
But where it appears that the property aliena- 
ted is anoestral qua a cousin of the alienor, who 
was in existence at the date of the transfer and 


C us toms— Punjab— {Continued ) . 

3. — Alienation— [Concluded). 

ad not ratified the transfer and consequently 
ad a right to impeach the same, a son of the 
alienor born subsequently can sue to set aside 
the alienation and got possession. A ratifica- 
tion by euoh cousin after the birth of the son 
would iu no way affeot the right of the son to 
impeaoh the alienation. Ghulam Nabl Y. 
Mohkaro, 106 P R. 1916 = 36 Ind. Cas 672. 
SHADI LAL and LE-ROSSIGNOL JJ. 
Reference : — 56 P R. 1903 *F.B ), R. 

(12) A wans of mama Marti Hasan , Rawal- 
pindi tahsil— Childless proprietor— Power to 
alienate ancestral property tn presence of first 
cousin. Nur Abroad v. Ghulam Husain, 66 
P.R. 1915 = 136 P.W.R, 1916 = 30 Iod. Cas. 90 
= 51 P.L.R. 1916. See Final Part, 1916, 
Col. 606. 

(13) Necessity — Alienation of ancestral pro- 
perty— Good faith— Second appeal - Question of 
law or of Customary Law or of fact. Raja Y. 
Allah Dltta, 112 P.W.R. 1915 = 29 Ind. Cas. 
802=110 P.R. 1915 — 37 P.L R 1916. See 
Final Part. 1915, Col. 606. 

(14) Necessity — Antecedent ertditor third 
party— Money borrowed from a third person by 

! an ■ agriculturist for trade— Second appeal — 
S 41 of Act 111 o/1914. All Mohammad v. 
Maraura, 98 P.W.R. 1916 = 7 P.L.R. 1916 = 
30 Ind. Cas. 607. See Final Part, 1915 
Col. 607. 

(15) Sials of Jhang District— Alienation by 
daughter— Right of collaterals of 10 th degree to 
question— Position of daughter and sister. 
Muhammad BakhBh y. Muhammad. 90 P.R. 

1915 = 170 P.W.R- 1915 = 31 Ind. Oas. 633. See 
Final Part, 1915, Col. 607. 

(16) Nature of property inherited by adopted 
son from adoptive father— Meaning of * ancestral 
property * — Son of adopted son— Right to question 
alienations — Custom how to be established. 
Amin Chand v. Bhuja, 107 P.R 1916 = 32 Ind. 
Cas 29- Sec Final Part, 1915. Col. 607. 

(17) Nearest reversioners omitting to protect 
the estate — Suit by remoter collaterals for 
declaration or pre emption — Maintainability, 
Bahadur 8!ugh v. Bhagel Sloffh, 104 P.R. 

1916 = 32 Ind. Cas. 11. See Final Part, 1916, 
Ool. 607. 

(18) Powers of alienation infer vivos and of 
testation go together. See CUSTOMS (PUNJAB 
—INHERITANCE AND SUCCESSION), No, 14, 
94 P.W.R. 1916. 

(19) Lahore — Saree Khnt tris —Hindu Law — 
Applicability of. Seo HINDU LAW (REVER- 
SIONERS), No. 3. 60 P.R. 1916. 

(20) Alienations by widow— 8uit by near and 
remote reversioners to deolare the invalidity of 
the alienations — Limitation— Applicability of 
Punjab Aot I of81900. See LIMITATION ACT 
(1908), No. 213, 15 P.R. 1916. 

A.— Debts. 

Money decree against male proprietor— Hie 
property passing to his widow— Liability of hie 
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—4 -Debts— (Concluded), 

property to attachment under the decree. 
Muisammat Bhara Bui Devi v. Naraln 
Singh, 39 F.R. 1915=103 P.W.R. 1915 = 8 P. 
L.R. 1916 = 29 Ind. Cas. 572. See Final Part, 
1915, Col. 609. 

g._GIft. 

(1) Quraishis of Hardoshoikh village, Jullun • 
dut District— Sonless proprietor — Gift of 
ancestral land to daughter in the presence 
of the collaterals — Validity — Quraishis 
governed by custom. 

The Quraishis in the village of Hardoshoikh 
vrho belong to an undog imous tribe are govern- 
ed by custom and not by M&homcdan Law (a). 

A sonless Quraishi proprietor in this village is 
empowered by custom to make a gift of ances- 
tral land to hi* daughter in the presence of his 
collaterals. Barkat Ail v. Musaamut Sultan 
Bibl, 19 P.R. 1916 = 82 P.vV.R 1916 = 33 lnd. 
Cas. 787. 

RATTIGAN and 8HAH DIN. JJ. 

References:— (a) 101 P.R. 1902 ; 5 P.R. 1906, 
R. 

(2) Gujars of Phillour tahsil , Jullundvr Dis- 
trict— Sonless propiietor—Gift of ancestral 
property to daughter and daughter's son — 
Validity tn presence of collate ? als. 

A sonless proprietor among Gujars of the 
Phillour tahsil has the power, in the presence 
of his collaterals, to make a valid gift of his 
ancestral land to a daughter whose husband 
was Khanadaviad and to a daughter’s son whom 
he had appointed as his heir. Isa v. Samman, 
29 P.R. 1916 = 34 Ind. Cas. 936. 

Johnstone, c.j. and Che vis. j. 

(3) Kalaes of Alaiualpur , District Jullun- 
dur — Custom or personal law , application 
of — Burden of proof . 

The head of the Kalals famiLy in the villago 
Alawalpur, District Jullundur, settled there 
along with the original founder of the village 
and ever since that time the family has been 
holding land therein but its members have 
depended for their livelihood ou service and 
other pon-agricultural pursuits. The Kalal 
community constitute a very small portion cl 
the population of the village. One of the mem- 
bers of the family having gifted his land to a 
daughter and her son, Iho gift was questioned 
by the donor’s brother ; 1 

Held , < 1) that, under the circumstances, there 
was no initial presumption that tho Kalals of 
the village followod agricultural custom, and 
not their personal law : 

(2) that the plaintiff- appellant failed to dis- 
charge the onus which lay ou him to show that 
hiB family was governed by agricultural oustom 
under whioh a Ralal was incompetent to make 
a gift. Divan Singh v Mimammat Paro, 70 
P.W.R 1916 = 89 P.R. 1916 = 33 Ind. Cas. 529. 
SHAH DIN and CHEVIS, JJ. 

References:- HI P.R. 1907 = 116 P.W.R. 
1907, R . ; 81 P.R. i912~223 P.W R. 1912 = 14 
Ind. Cas. 239, D» 


\ Customs — Punjab— {Continued ) . 

6.— Gift— {Concluded). 

(4) Jhelum District — Gujars — Sonless pro • 
prietor —Gift of ancestral land to sisters's 
son—Whetjier valid by custom— Burden of 
proof . 

The onus of proving that, by custom, among 
Gujars of the Jhelum tahsil, a sonless pro- 
prietor who has left him surviving collaterals, 
can gift anoestral land to his sister’s son lies 
on the latter {a). Muhamrued Alam v. 
Muhammad Hayat, 127 P.R. 1916. 

Shah Din. j. 

(5) Sindhu Jats of Mauza Khatra , Kasur 
tehsil, Lahore District— Gift to stepson of 
another got— Validity in presence of collaterals 
in the 4 tli degree . Natha Singh v. Gandal 
Singh, 95 P.R. 1915= L75 P.W.R. 1915 = 31 
lnd. Cas. 493. See Final Part, 1915, Ool. 6t0. 

(6) See PUN. ACT III OE 1893 (GOVERN- 
MENT Grants j, No. l. 129 P.R. 19;6. 

6.— Inheritance and Succession. 

(1) Hoshiarpur District— Rai puts of Garh - 
shankar — Inheritance — Self - acq uired pro- 
perty — Moveables and immoveables — 
Daughter's right to succeed in preference 
to brother's— Acquisitions ftom income of 
ancestral property — Self acquisition. 

Where, among the Rajputs of Garhshankar 
in the Hoshiarpur District, a special custom is 
pleaded, according to which a brother has got 
right to inherit the self-acquired moveable pro- 
perty to the culusion of tho daughters. 

Held that the onus lies on the brothor to 
prove his right of succession. 

According to the Customary Law, moveable 
property, evon if acquired with tho inoome of 
ancestral property, must be regarded as the 
self-acquired property of tho acquirer. 

Under Customary Law, as rogards succes- 
sion to self-acquired immoveable property, a 
daughter is ordinarily preferred to a collateral. 
Ghulara Jillani Khan v- Iradad All, 13 P.R. 
1916 = 33 Ind. Cas. 215. ' 

CHEVIS and SHAD! LAL, JJ. 

Reference 2 P.R. 1909, R. 

(2) Ludhiana — Mausa Kum— Bhatti Rajputs 
- Succession , regulated by custom— Gift — 
Last male holder of property gifted— Sisters, 
not heirs— Reversion to donor — Assent of 
the father— Father's desire to follow Muha- 
mmadan law— Assent, not bona fide — Sons 
not bound. 

The Bhatti Rajputs of Kum village in 
Ludhiana are not in matters' of succession 
governed by the Mahomedan Law but by a 
custom whioh appears to be mdistiaguishable 
from agricultural custom. 

Acoording to custom, the sisters of the last 
male bolder of the donated proporty oannot he 
regarded in the obaraoter of the daughters of 
the original donee and are no heirs. Con- 
sequently their presence is no bar to the 
reversion of the gifted property to the family of 
the donor (a). 
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Where the father’s assent to the alienation 
was given not because the parties observed 
Muhoznedan Law in the past, but because the 
father desired to follow it in future, his assent 
oannot be called a bona fide assent by which 
the other members of the family would beoome 
bound (&). Mu gamma t Jannat v. Abdulla, 4 
P.E. 1916*25 P.W.R 1916 = 32 Ind. Oas. 817. 
CHEVIS and Le ROHS1GNOL, JJ. 

References: — (a) 84 P.R. 1909, Exp. ( b ) 59 
P.R. 1904 ; 7 P.R. 1905 ; 35 P.R. 1907 ; 37 P.R, 
1907 ; 78 P R. 1908 ; 68 P.R. 1012, D. 

(3) Gaur Brahmans of tahsil Palwal, district 
Gurgnon — Succession — Sell acquired pro - 
petty of lather *- Collaterals of third degree 
not preferred to daughter and her sons — 
Riwaj-i-am E n tries opposed to general 
custom— Absence ol proof of instances — 
Wetght to be given. 

Held that no special custom was proved 
according to which, among Gaur Brahmans of 
the Palwal Tahsil of tho Gurgnon district, 
collaterals of the third degree can exclude a 
daughter and her son? from succeeding to the 
self-acquired property ol her father. 

Statements contained in a Riwaj-i-am when 
opposed to general custom can o.irry very little 
weight unless supported by instances. Chhut- 
ftan v. Hazarl Lai, 7 P.R. 1916^40 P.L.R, 
1916. 

CHEVIS and LESLIE JONES, .JJ. 

(4) Khattrie— Succession— Brothers agreeing 
to limit the right of their widows to receive 
maintenance only and to exclude them fiom 
inheriting life estate in properties belonging 
to them ' Unregistered document embodying 
the agreement— Inadmissibility in evidence 
— Registration Act {190$), S. 17 — Document 
not a will but a disposition inter vivos — 
Widow— Incompetency to question husband's 
alienation. 

A widow is not competent to challenge any 
disposition of proporty by her husband (a). 

But where an unregistered document, made 
between the deceased husband of a Khattri 
widow and his brothers embodiod an agreement 
between all the brothers whereby they declared 
that their widows shall not inherit a life estate 
but shall receive only a maintenance allowance 
of Rs. 25 per mensem. 

Held that tho instrument was not admissible 
in evidence for want of registration aud oouH 
not affect the widow’s right to a life estate. 

Reid also that tho clause whioh constituted 
the agreement waB not of a testamentary 
character inasmuch as it was uot unilateral and 
was also not revocable. 

Both under Hindu law and agricultural 
oustom, a widow is entitled to a life interest in 
her husband’s estate Therefore the onus of 
proving a speoial oustom to the oontrary by 
whioh she would beoome entitled to reoeive 
maintenance only will lie on those who plead 
38 


C ustoms— Punjab— ( Continued ) . 

6.— Inheritance and Succession —[Ctd ). 

suoh speoial oustom. Mot! Blogh v. Muatara- 
raat Jumna Devi, 3 P.R. 1916 = 32 Ind. Cas. 
622. 

CHEVIS and LE-ROSSIGNOL, JJ. 

References:— (a) 136 P.R. 1908; 17 P.R. 
1913, R . 

(6) Succession — Hindu Law or Custom — 
Daughters — Immoveable property— Kapur 
Khatries of Halizabad — Uncle excludes 
daughter whether immoveable property is 
ancestral or sell • acquired— Valve ol Wajib- 
ul-aiz and Riwaj-i-am when sinned by 
parties' ancestors — Khatries having long 
connection with Landed property living in 
village — Onus prohandi of proving that 
Khatries folloto agricultural custom— In- 
competency of making will — Circumstances 
showing testator had no disposing mind. 

The onus of proving that Khatries follow 
agricultural customs in matters of succession 
lies on the person asserting it 

The Kapur Khatries of HaBzabad Tehsil, 
eBpocially the family in this case living in 
village, are governed m matters ol succession 
to immoveable property, whether anaostral or 
self-Acquired, by customary rules obtaining 
among agricultural tribes in the Punjab and 
not by the ordinary priuoiples of the Mitak- 
shara Law, and a daughter is neither entitled 
to succeed to her father’s immoveable property, 
even if self-acquired, nor can he alienate it to 
her by gift or will in presence of her uncle. 

Tho following circumstances are sufficient to 
provo that either a will is not genuine or the 
testator had no disposing niind. 

(а) When it has becu written by a legatee 
or one of the legatees. 

(б) Considerable and material discrepancies 
between the evidence of the attesting witnesses 
as to what occurred at the time of execution. 

(c) Whon testator is an enfeebled and 
paralysed man not able to dictate a long will. 

(d) Fixing thumb mark when he knows to 
write his name. 

(e) Iutorestcdness of the attesting witnesses. 

(/) Absence ol registration which could be 

effeoted without any trouble or inconvenience. 

ig) Omission to examine the doctor who was 
treating the testator. 

Th§ Wazib-ul-arz and the Rewaj-i-pm are of 
great value when the^e are attested by an- 
cestors of the parties. Mussammat Rukman v. 
Sain Das, 19 P.W.R. I9l6-321nd. Gas. 875* 
71 P R. 1916. 

RATTIGAN and LE-ROSSIGNOL, JJ. 

(6) Alienation-*- Custom — Khokhars ol village 
Khalsa Hamid in the Dipalpur Tahsil of 
the Montgomery District— Daughters not 
excluded from succession to self-acquired 
landed property of theii father —Onus of 
proving special custom — Declaratory decree 
( when not to be granted. 

1. After Betting aside* the judgment of the 
lower appellate Court on the ground that the 
District Judge appointed under Aot III of 1914 
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bad no jurisdiction to bear the appeal against 
the order of the District Judge existing under 
the old Punjab Courts Act, 1913, as laid down 
in 80 P.R. 1915 = 25 P.W.R. 1915, the Chief 
Court can transfer the appeal to its own 
peuding file and deal with it on the merits. 

2. No custom exists among the Khokhars of 
the village Khalsa Hamid in the Depnlpur 
Tahsil of the Montgomery District by which 
reversioners exclude daughters from inheriting 
their father’s acquired landed property, against 
the general customary rule of the Punjab 
reaognizing tbeir right of succession to suoh 
property. 

9. The onus of proving exclusion of daughters 
from acquired property of their father lies on 
the person asserting exclusion (a). 

4. Where in suoh a case the chances of 
reversioner’s succession are very remote, the 
Courts arc justified in refusing to grant them 
a declaratory decree protecting their possible 
reversionary rights (b). Lashkar Khan v. 
Shah Din, ‘26 P.W.R. 1916 = 33 Ind. Cas. 997. 
Shah Din, j. 

References (a) 110 P.R 1906 (F.B,) = 59 
P.W.R. 1907; 2 P.R. 1909 = 26 P.W.R. 1909; 
25 P.R. 1912 = 125 P.W R 1912 ; 43 P.R. ’.913 
= 270 P.W.R 1912; 97 P.R, 1914=191 P.W. 
R. 1914, R. lb) 149 P.R. 1908 = 192 P.W.R. 
1908, R. 

(7) Oil Jats of Mauxa Lohara, tahsil ra t 
district Ferozepore — Succession to self- 
acquired properly— -Daughter and near col- 
laterals— Preference— Entry in Riwaj i-am 
— Evidentiary value. 

Among Gil Jats of Mauza Lohara, the near 
collaterals of a deceased sonless proprietor are 
not entitled by custom to succeed to his self- 
acquired properties in preference to his daughter 

(a). 

Where the Rtwaj-i-am talks about landed 
property, and succession to it and so lorth, 
without discrimination between ancestral and 
self-acquired, the rule laid down can usually 
only be taken to apply to ancestral property, 
especially where it was oompliod more than 
25 years ago when little attention was paid to 
the rights of daughters. MuBsamm&t Raj 
Kaur v. Talok Singh, 38 P.R. 1916 = 99 P.W. 
R. 1916 = 33 Ind. Cas: 992. 

JOHNSTONE, C-T. 

References (a) 2 P.R. 1909 ; 25 P.R. 1912, 
R. 

f (8) Brahmins of Kangra District — Widow of 
adopted son— Right of collateral succession . 

Among Brahmins of Kangra Distriot. the 
widow of an adopted son is not entitled by 
oustom to succeed as heir to the collaterals of 
the adoptive father of her deoeased husband. 
Santo v. Muisammat Jok, 44 P.R. 1916=36 
Ind. Cas. 625. 

RAT^TIGAN and LESLIE JONES, JJ. 

/9) Bouse left by Boniest non-proprietor in 
abadi — Right of his collaterals to succeed— 
No custom to the contrary— Onus of proving 
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such custom— Non-occupation by common - 
ancestor immaterial . 

Btld % that, where a non-proprietor in posses- 
sion of a house in the village abadi dies without 
issue, his near collaterals are entitlod to succeed 
as against the proprietors, in the absence of any 
speoial custom to the oontrary, the onus of 
proving which lies on the latter ; and that it is 
immaterial whether the oommon ancestor of 
the deoeased and the collaterals has ever occu- 
pied it or not. Kala v. Ha sham, 63 P.W.R. 
1916 = 127 P.L.R. 1916 = 36 Ind. Cas. 291. 
Leslie Jones, j. 

References 34 P.W.R. 1911 = 33 P.L.R. 
1911, F ; 76 P.R. 1888, R. 

(10) Heterogeneous proprietors of village , 
right of, to succeed in preference to sister 
and sister's son of deceased proprietor — 
Burden of proof — Riwsj-i-am entry, exclud- 
ing sisters, interpretation of— Oar hi Kanun- 
goyan , District Hoshxar pur— Stster’s right 
to succeed against proprietary body. 

field , that where, in the absence of the 
customary heirs of a deoeased proprietor, the 
heterogeueous body of the village proprietors 
olaim to sucoeed to the estate of the deceased in 
preference to his Bister and hor son (the per- 
sonal heirs of the deceased), the burden of prov- 
ing that the latter are excluded from succession 
lies on the proprietary body (a). 

In answer to a question of the riwaj -i- am of' 
a Settlement, it was stated 11 no share is ever 
taken by tho sister or sister’s son 

Held, that the answer referred only to cases 
of succession in the presence of collaterals (b). 

Held, further, that, in the village Garhi 
Kanungoyan in the Garhshankar Tahsil of the 
Hoshiarpur Distriot, in the absence of the 
customary heirs of a deoeased Hindu proprietor, 
his sister and her son suooeed to the estate of 
the deceased in preference to the non-homo- 
geneous proprietary body of the village. 
Manammat Ralltv. Ralla, 79 P.W.R. 1916 = 
85 P.R- 1916 = 33 Ind. Cas. 783 

SHAUI LAL and LESLIE JONES, JJ. 

References :—{a) 63 P.R 1908= 126 P.W.R. 
1908, F\ (b) 136 P.R. 1884; 2 P.R. 1911 = 

3 P.W.R. 1911, Rev. = 10 Ind. Cas. 294; 28 
P.R. 1904; 137 P.R. 1908, R. 

(11) Jullundar City % Basil Mithu—Pathans— 
Widow— Right to succeed to estate of 
husband's collateral . 

Among the Pathans of Hasti Mithu, a suburb 
of Jullundar city, the widow of a deceased 
proprietor is entitled to suooeed to his colla- 
teral’s estate in the same way as the deoeased 
husband would have done, if he bad been living 
(a). Kh&dlra Hussain y. Sher Muhammad, 
121 P.R. 1916 = 36 Ind. Cas. 380. 

JOHNSTONE, C J. and BllADI LAL, J. 

References : — 32 P.R. 1916 ; 1 P.R. 1907; 126 
P.R. 1912 (P.O.), R. 

(12) District Amballa, tahsil Jagadhri— Self- 
acquired property— Exclusion of daughter 
by collaterals— No custom proved . 
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Held t that the plaintiff, a collateral of the 
sixth degroe, failed to prove that, among Jains 
of Bnria, Jagadhri tahsil, Amballa Distriot, a 
custom exists by which a collateral excludes a 
daughter, even as regards self-acquired pro- 
perty of her father. Bhagwan Das v. Museum- 
mat BaWvantl, 74 P.R. 1916*30 P,L R. 1917 
■■36 Ind. CaB. 84. 

OHEVIS and SCOTT-SMITH, JJ. 

(13) Custom or Muhammadan Law— Bhutta 
Tarkhans of Multan City— Practice of 
males excluding females , whether proves 

. custom— Onus — Suit for share tn inherit - 
ance— Limitation — Cross-appeals decided 
by one judgment — Second appeal— Omission 
to file copy of decree in rival appeal— Effect 
— Costs. 

Whore, in case of cross-appeals, ibe decree 
in one of (hem disposes of the wholH suit and 
embodies the result of the rival appeal, a copy 
of the decree in the latter need not be filed. 

Among tthutta Tarkhans of Multan City, 
there is no definite custom excluding daughters 
from inheritance and the rule of succession 
applicable is that supplied by the Muham- 
madan Law la). 

A mere practice of males excluding females 
cannot bo elevated to the dignity of custom 
unless thero is dear and cogent evidence that it 
has been uniform and has existed for a suffi- 
ciently long period. 

Whore the parties are Tarkhans by profession, 
reside in the town of Multan and do not own 
any agricultural land, the onus of establishing 
a special custom overruling their personal law 
lies heavily on those who allege it. 

A suit for a share in the inheritance, where 
there is no proof ot the existence of a joint 
family, becomes barred after the lapse of 
13 years from the death of the last owner (b). 

The plaintifl’H suit for a share in the inherit- 
ance was resisted on the ground of custom but 
decreed by the first Court. Both parties appeal- 
ed! tbo defendants contesting the finding agaiDst 
them on the point of custom and praying for 
the dismissal of the entiro suit, and the plaint- 
iff praying for an increase in the share award- 
ed. Both appeals wero decided by one judgment 
and the plaintiff's suit was dismissed in toto. 
The decree in her appeal not only dismissed 
that appeal but also embodied the result of the 
rival appeal. The plaintiff having preferred a 
second appeal, the preliminary objection was 
taken that, as .she had not filed a oopy of the 
deoree in the defendants' appeal to the Divi- 
sional Judge, she was precluded from impugning 
the finding on the question of custom. 

Held t that the appellant's failure to file a oopy 
of the other deoree, whioh was due to a bona fide 
mistake, did not prevent her from attacking the 
deoieion of the Divisional Judge on the point 
of ouBtom ; but that on aooount of this omission 
the order relating to oobIb in that appeal was 
binding upon her. Mnssammat Murad Khatun 
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v. Muhammad Bakhah, 85 P.W.R. 1916-84* 
P.R. 1916-33 Ind. Cas. 749. 

fiHADI LAL and LESLIE-JONES, JJ. 

References i—(a) 47 P.R. 1900, 7. (6)89 
P.R. 1888, F. 

(14) Custom or Personal Law— drains oj 
Jullunder City— Succession— Burden of 
proof — Alienation inter vivos and testation » 
powers of. 

The power of alienation inter vivos and the 
power of testation go together, and if in a 
particular case the former is proved to be' 
governed by oustom, the latter is presumed to 
follow the same rule. 

The Arams of the JullundurCity are govern- 
ed in matters of testamentary and intestate 
eucces9ion by the Ordinary Customary Law of 
the Province. 

As a rule, the onus lien on the person 
asserting that he is ruled in regard to a parti- 
cular matter by custom to prove that he is so 
govemod ; but ihe onus shit ts on to the opposite 
party in the case of a tribe which iH one of the 
dominant agricultural tribes in the Provinoe 
and to whioh the ordinary agricultural oustom 
is generally applicable. Taj Muhammad Y. 
Sajad Muhammad, 91 P.W.R. 1916-132 
P.R 1916— 31 Ind. Cas. 1‘26. 

Shadi LAIi and Le-Rossignog, JJ. 

References : — 110 P.R. 1906 = 59 P.W.R. 
1907, R. 

(16) Succession — Paraohas of Mukhad in the 
Attock District follow Customary Law — 
Widow — Her brother — Muhammadan Law 
—Presumption of Custom — Value of oral 
evidence. 

Found , that Parachas of Mukhad, a large 
village or a sm ill town on the Indus in the 
Attook District, follow generally Punjab Cus- 
tomary rules in the matters of succession and 
not their personal law. 

Among them, in the absence of a son. a 
widow only takes an ordinary Punjabi widow's 
life estate, and ou her death her husband's pro- 
perty reverts to bis reversioners and not to her 
heirs. 

Therefore a claim by her brother to get her 
Jth share in her husband’s property to whioh 
she is entitled according to Muhammadan Law 
in the absence of children is not maintainable. 

(Jbiters : * 

Held, that 

1. In this tribe when there are more widows 
than one and ono dies, the other takes by 
survivorship, — the deceased lady’s own heirs 
do not oome in. 

2. In this tribe when a widow marries she 
forfeits her late husband's property. 

3. In the Punjab where a widow takes the 
whole of her late husband's estate, there is a 
presumption that she takes only for, her life. 

4. Though it is laid down in several rulings 
of the Punjab Chief Court that, becau^ as- 
certain rule of Punjab 'agricultural oustom is 
found to exist, it does not follow that other* 
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6. — Inheritance and Succession— [Ctd.). 

rules of custom io supersession of the personal 
law have also been adopted, jci, where there 
is a respeotable body ol evidence in favour of a 
rule of succession m controversy, the faot that 
in other matters connected therewith the par- 
ties appear to follow such custom is certainly 
some support to the parly relying on custom. 
Nur Muhammad Y. Khuda Bakhsh, 93 P.VV. 
R. 1916 = P25 P.R. 1916 = 34 lnd Uas 135. 
JOHNSTONE, C.J. and GHEVIS. J. 

References : — 110 P.R. 190G (F B.) = 59 P. 
W.R. 1907, Exd. ; 74 P.R. 190 J at p. 186 = 54 
P.R. 1903 at p. 49 and 14 P.R. 1911 = 44 
P.W.R. 1911, R. 

(16) Arnbala district, Rurki Ala usa — Jat — 
Succession-- Daughters— Collaterals — Right 
of former to succeed — Ancesiral properly — 
Burden of proof — Former suit — Unneces- 
sary finding— Re? judicata. 

Where, in a suit, tho dispute was between 
the daughters and the collaterals with respect 
to the succession to the property left by a Jat 
of Mauxi llurhi in the Kharar Tnhsil of tho 
Arnbala Distnct, the onus of proof is i n the 
persons who allege the property to be ancestral. 
The circumstance that such persons happen as 
in this case to be defendants does not shift the 
onus on to the plaintiffs. 

Held, that no special custom was proved 
whereby daughters arc excluded by collaterals 
in the matter of eucoesaion to nou-ancestral 
property. 

Au unnecessary finding that the property was 
ancestral mado in a former suit brought to 
contest an ahenatiou by a widow, cannot oper* 
ate as res judicata in a subsequent suit. Devi 
Dftta y. MuBsamat Indar Devi, 56 P.R. 1916 
= 160 P.L.R, 1916 = 50 lnd. (las 512. 

Shadi lai. and Leslie- Jones, j.r. 

(17) Amritsar District — Bbandari Khatris of 
Jalalabad — Succession — Landed estate— 
Applicability of custom 

Among Bhandari Khatris ol Jalalabad, in 
matters of succession to landed estate, custom 
applies to the parties and not their personal 
law. Shib Dial v. Mathra Das, 61 P.R. 1916 
= 161 P.W.R. 1916 = 5 P.L.R. J 917 = 35 lnd. 
Gas. 561. 

Shah Din, j. 

Referenced : -60 P.R 1895. 107 P R. 1501, 

L. 

(18) Hoshiarpur district. Nurpur Mausa — 
^Brahmans— Adoption — Collateral succes- 
sion— Right of adopted son to succeed 
collaterally in adoptive family — Rag 
judicata — Verson only a formal party in 
former suit— Decision m that suit — 
Whether binds such person. 

Among Brahmans of Mauzt Nurpur , Tahnil 
Oarshankar of the Hoshiarpur District, an 
adopted so n is entitled to succeed collaterally in 
the adoptive family. 

The circumstance tba‘fc the Brahmans of this 
village form a compact village community and 


C u atoms— Punjab— [Continued ) . 

6.— Inheritance and SocceiBlon— ( Ctd.). 

till the land with their own hands does not 
constitute an adequate reason for holding that 
amongst them the institution of adoption has 
lost all religious significance and has become a 
purely secular affair. 

A decision arrived at in a previous suit cannot 
oporate as res judicata againBt, a person who was 
iu that suit merely a nominal defendant (a). 
GokaL Chand v. Milkhl, G5 P.R. 1916=157 
P.W.R. 1916 = 1 P.L.R. 1917 = 35 lnd. 
Gas". 543, 

SllADI Lal, j. 

References (n) 60 P.R. 1891 ; 41 PR. 
1399: 25 13. 589, R. 

(19) Succession — Applicability of custom or 
of Muhammadan Laxo to non-aqncultunst 
Mussulmans residing m Peshawar suburbs . 
Muesaramat Iqbal Jan v. Fida Mohammad, 
8 P.W.R. 1913 (N.WF.P.)=S1 P.L R. 1916. 
See Final Part, i918. Col. 512. 

(20) Daudzai Balkans— Peshawar District — 
Chilaless proprietor— Right of a widow of —To 
succeed to her husband's estate and to claim 
partition, Zarlf v, Bakht Nlsa, 7 P W.R, 
1913 (N.W F P. j = 80 P.L.R. 1916. See Final 
Part, 1913, Col. 512. 

(21) Hoshiarpur— Ivakezai Sheikhs — Succes- 
sion-Last male owner — Self -acquired property 
— Preference of ccllateials over sisters— Not 
supported by custom— Second appeal— Change 
of case— Reliance on Mahomedan Jjaw—Not 
permissible. Tufel Muhammad v. Shahab 
Din, 67 P.R. 1915 = 143 P.W.R. 1915 = 3L lud. 
Ca&. 85. See Final Part, 1915, Col. 614 

(22) Hoshiarpur District, tahsil Una—Alal- 
kotra Rajputs — Succession— Rule applicable — 
Chandawand and net Pagwand. Gopal Singh 
v. Prabh Diyal Singh, 50 P.R. 1915 = 99 
P.W.R. 1915 = 6 P.L.R. 1916 = 29 lud. Cas. 
650. See Final Part, 1915, Col. (315. 

(23) Alienation by father — Succession— 
Hindu Laxo — Adoption of custom in some 
matters— Ancestral property — Properly acquir- 
ed as income of ancestral property— Right to 
succeed with father in the estate of grandfather — 
Special custoni not. proved. Budhu Ram v. 
Muhammad Din, 196 P.L.R. 1915 -86 P.R. 
1915 = 165 P.W.R. 1915 = 32 lnd. Cas. 315. 
Sec Final Part, 1915, Col. 615 

(24) Jats of Kahrola village , Delhi Tahsil — 
Succession - Pagwand or Chundawand. Sher 
Singh v. Sallg, 72 P.R. 1915 = 149 P.W.R. 
1915 = 31 lnd. Cas. 241. See Final Part, 1915, 
Col. 616. 

(25) Succession— Daughters of a Rau of the 
Jamal Patti of Mausa Lalu Darya in Mulian 
District married to her first cousin— Her other 
first cousin not excluded — One instance not 
sufficient. Mussammat 8ahib Zadi v. Allah 
Bakheh and Co , 161 P.W.R. 1915 = 31 lnd. 
Cas. 863. See Final Part, 1915, Col. 616. 

(26) Arainsof Pakki Thathi , Lahore — Succes- 
sion to self-acquired property— Rights of daugh- 
ters and paternal aunt's son— Burden of proof — 
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Customs — Punjab— (Continued). • 

6. — Inheritance and Succession ~(Cld.). 

Question of onus of proof of custom— Whether 
can be raised in second appeal without certifi- 
cate zmder 8. 41 (b), Punjab Courts Act (lit of 
1914). Allah Dio v. Salam Dfa, 96 P.R. 1916 
-169 P.W.K. 1916 = 31 lnd. Cub. 497. Sec 
Final Part, 1916, Col. 616. 

(37) Akal Nihangs of Tarn Tar an — Succe s- 
sion to self -acquired properties— Preferential 
right of brother or daughter — Custom, proof of. 
Pala Singh y. Mussaromut Laohhml, 105 P. 
B. 1915 = 32 lnd. Can. 16. See Final Pdrt, 
1915, Col. 6L7. 

(28) fotversioners , suit by — Exclusion of 
daughters — Land not proved to be ancestral — 
Durden of proof — Riwaj-i-am, entry in — Effect 
of. Lelu v. Rem Chand, 174 P.W.R. 1915 = 
23 P. R. 1916 = 31 Jnd. Can. ‘294. See Final 
Part. 1915, Col. 617. 

(29) Succession— Rights of villige proprie- 
tary body — Right to redoem mortgage executed 
by a person who died without heirs. See 
Mortgage (Redemption), No. 9, 40 P.W. 
R. 1916. 

(30) Amins of Lahore— Intestate succession 
—Rights of brothers and their sous as against 
widow and daughter's sous, bau WILL, No. d, 
6 1\ W.R. 1916. 

7.— Pre-emption. 

(1) Moh.illah Rahmut Ullih Qureshi , Lahore 
— / ^challenged sales— Effect of— Instances 
from id joining Moh-ullas, whether relevant 
—Custom, admission of, value of. 

1. Th6 custom of pre-emption prevails in 
Mohalla Kihuiat Uliah Qureshi, Lahore. 

2. It h unsafe to assumo tb it no custom of 
pre-onipLum exists in a locality “imply from 
the fact that a number of sales there have been 
left unchallenged. 

3. A ca*o in which the vendee admits the 
custom of pre-emption is not entirely valueless 
as a precedent regarding custom (a). 

4. lu^tancm of custom from adjoining mo- 
hallas an relevant evidence and not wholly 
valuers when there. is othor evidenco to prove 
the existence of the custom in the mohalla con- 
cerned. Kasim Beg v. Jhanda, 65 P.W.R. 
1916 = 77 P.R. 191C-33 lnd. Cas. 338. 

RATT1GAN and 8 II AH DlN, J.l. . 

Deferences: (a) 17 P.R. 1895, Not approved ; 
91 P.R. 1911 217 P.W.R. 1911 = 10 lnd. Cas. 
330. V. 

(2) Sjahore City — Kucha D.ilo— Region of 
Waoh howali or Kanjar Phala — Pre emption 
Gobind Ramand Gurcham Das v. BaBheihar 
Das. 9 P.R. 1916-28 Iod. Cas. 957-19 1\L. 
R. 1916. See Final Part, 1915, Col. 618 

8.— Succession, 

(1) Piohhlag son— Collateral Succession- 
Treatment by family as son does not confer 
rights of son on piohhlag— Adop tion— 
Alienation in favor of piohhlag son. 


C us toms—Punja b — ( Continued ) . 

8.— Succession — (Concluded). 

Held, that there is no authority for the pro- 
position that because the members of a family 
make no objection to a man's being succeeded 
by his pichhlag son, therefore the ptchhlag son 
acquires the right to succeed collaterally in. the 
family generally. 

Where the adoption of a stranger is invalid 
by custom the adoption of a pichhlag and gift 
of ancestral property to him cannot be recogni- 
sed as valid. Ram Parshad v. Harnara, 116 
P.L.R. 1916. 

JOHNSTONE, C .1. 

(2) Ancestral property— Pathans of Kasha 
Shahabad, tahsil Thanesar , district Karnal 
— Sister or collaterals in fifth deqree — 
Bights of succession — Riwaj-i-am — Costs. . i 

The, partus in this case were Pathans of 
Kasba Sh.ihabad in the Tbmesar Tahsil of the 
Karnal District, who were admittedly governed 
by custom ; and the sole question was whether 
| a sister and a sister’s son bad the right to 
succeed to the sud property in the presence of 
thfi deceased proprienr’a agnatio heirs related 
to him ui the 5ih degree. Held , that the cus- 
tom recogmsiug such right was not proved. 

R was further found that among them the 
rights of daughters were well recognised and 
there was al-o a tendency lo regard sisters and 
| sister’ i son* favourably and to prefer them to 
rimote o laterals \a). 

Where it appeared to the Chief Court in 
second appeal that the lower Court has not 
attempted to doal with the case as it should 
have done it ordered the parlies to bear their 
own oobt j . throughout. Muuiammat Nur Bhar. 
v. Abdul Ghani Khan, 100 P.R. 1916 = 36 lnd. 
Cas. 712- 

Rattigan, .1. 

Reference : — (a> 134 P.R. 1907 (F.B.), R. 

(3; Custom versus Uindu Law — Sodhi 
Khairis of village Samalsar, Tahsil Mega. 
Fcrosepore Dr^tiict — Daughter or nephew 
— Certificate for second appeal filed after 
90 days— Practice. 

Held, that in matters of succcs^on the Soahi 
Khatris of village Samalaar, Tahsil Moga, 
Fcr 'zepnre District, follow Hindu Law and 
not agricultural cu«tom # (a). 

l^Jieruforo, a daughter and daughter’s son 
succeed to the ancestral immoveable property of 
a male Sodhi Khatri proprietor of a Samalsar in 
preference to his nephaws and grand-nephews. 

Held, also, that the fact of not tiling within 
90 days, the certificate for leave of second 
appeal is immaterial where sufficient cause 
exists for not applying for it within the pros- 
cribed period. Harchand Singh v. Munahl 
Ram, 143 P.W.R. 1916=142 P.L.R. 1916 = 
35 lud. Cas. 471. 

8HADI LAL and LE-ROSSIGNQIj, JJ. 

References (a) 50 P.R. 1805 ; 84 P.R. 1898, 
D.; 43 P.R. 1911=86 P.W.R. 1911 = 10 Iod. 
Ohs. 865; 79 P.R. 1909 = 137 P.W.R. 1909-3 
lnd. CaB. 683, D. 
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Customs— Punjab— {Continued). 

9.— Will. 

(1) Custom— Quraishi of Dehra Ismail Khan 
— Whether a profrutor, mho is a.member of 
the Quraishi tribe , can will away his 
property m favour of his widow and 
daughter in thepresence of near collaterals. 

Held , that, aooording to oustom, a Quraishi 
caunot will away his property in favour of his 
wife and daughter in the presence of near 
collaterals (a). 

Obiter dictum:— Possibly the general ouBtom 
would recognize a bequest to a daughter of a 
reasonable part of the property. Muhammad 
Shah v. Muhammad Mahsam, 4 P.W.R. 1916 
(N.W.F.P.). 

Barton, j.c. 

References :—(a) Judicial Record No. 12 of 
1903; 48 P.R 1903, Diss. ; 69 P R. 1890; 76 
P.R. 1992 ; 79 P.R. 1995, R. 

(2) Custom — Alienation — Will— Atvans of 
Tappa Khalsa — Peshawar District — 
Competency of an owner to make a will in 
favour of a distant relation in the presence 
of sons and grandsons. 

Held , that, considering tho practice cf will- 
making which prevails to a very considerable 
extent in the Peshawar District, it would bo 
safe to hold that the power of will-making 
exists in Tappa Khalsa subject to restrictions. 

Held , also that the will having given a portion 
only of the testator’s estate could hardly be 
considered an unfair one. Azad Khan v. 
Yakub Khan, 5 P.W R. 1916 (N.W.F.P.) 
Barton j c 

References :—59 P.R. 1913=6 P W.R. 1913; 
62 P.R. 1913 = 9 P.W.R. 1913 ; 66 P.R. 1914 = 
2 P.W.R. 1914 ; 176 P.R. 1889, R, 

(3) Awans of Fattehjang Tahsil t right of, 
to bequeath property to prejiidice of rever- 
sioners, 

Held , that a sonlcss A wan proprietor of 
Fattehjang Tahsil is not by custom entitled to 
bequeath his property to the prejudice of his 
reversioners. Sher Zara an v. Karm Baksh, 
76 P W.R. 1916 = 32 Ind. Cas. 806. 

CHEVIS, J. 

(4) Collaterals of 5th degree consenting to 
Will in favour of daughters— Consent given 
bona fide, w/iether binding on sons. 

Held, that, where the collaterals of tho 5th 
degree are doubtful about their right of inherit- 
ance in the presenoe of the daughters the 
owner holding ancestral property, and, there- 
fore, consent bona fide to the disposition by the 
latter of the property by a Will in favour of his 
daughters, their consent is binding on their 
sons, especially when they have kept quiet for 
many years. Shera v. Gauhar Khan, 83 
P.W.R. 1916 = 33 Ind. Cas. 73fc. 

8HADI L4Tj and LESLIE JONES, JJ. 

(5) Muhammadzais of Peshawar District — 
Power of a proprietor to make a testamentary 
disposition of property in favour of his widow to 
the exclusion of his son. S&ldan Shah v. 
Masnammat Durant, 9 P.W.R. 1918 (N.W. 
F.P.) = 84 P.L.R. 1916. See Final Part, 1913, 
Col. 518, 


Customs— Punjab— {Concluded). 

8. — Will — (Concluded). 

(6) Gujars of Gujar Khan Tahsil, District 
Rawalpindi — Will in favour of mother and 
maternal uncle in presence of near collaterals 
— Validity -Custom how to be proved. See 
Pun. act I op 1900 (limitation), No 3, 
43 P.R. 1916. 

Cutchi Memona. 

(1) Emigration— Memons of Cutch — Settle- 
ment in East Africa amongst Mahomedans 
— Hindu Law rules of succession, if con- 
tinue to apply to emigrants — Pre sump- 
tion— Domicile. 

Whero a Hindu family migrate from one part 
of India to another, prima facie, they carry with 
them their personal law, and, if they are alleged 
to have become subject to a new looal custom, 
this new oustom must be affirmatively proved 
to have been adopted, but when suoh a family 
emigrate to another oountry and being them- 
selves Mahomedans Bottle among Mahomedans, 
the presumption that they have accepted the 
law of the people whom they have joined is one 
that should be muoh more readily made. 

Where certain members of the Memon com- 
munity at Cutch (who, boiug originally a scot 
of Hindus, upon conversion to Mahomedanisin, 
did not Adopt the Mahomedan law as to succes- 
sion but retained the Hindu Jaw of succession 
as a customary law binding upon the entire 
community) about half a century ago emigrated 
to Mombasa in East Africa wbere they 
settled down among people who professed the 
Mahomedan religion : 

Held— that, in order to raise the presumption 
that the emigrants accepted the Mahomedan 
law of suooessiou, all that had to be shown was 
that they had so acbod as to raise the inference 
that they had cut themselves oil from their old 
environments. 

That the analogy here was that of a change 
of domicile on settling in a new oountry rather 
than the analogy of a change of oustom on 
migration within India. 

Held— that the Mahomedan law of inherit- 
ance governed the devolution of property left 
by a dooeased Memon settlor in Mombasa when 
it did unt appear from the evidence that the 
Memons in Mombasa bad at any time estab- 
lished i ny distinctive political or sooial 
organisation for themselves or ever as a body 
olaimed to be outride the system of law whioh 
prevailed among the Mahomedans of Mombasa. 
Abdurahlra Haji Ismail Mithu v. Hailraabal, 
20 O.W.N. 362 = 30 M.LJ. 92?- (1916) M.W. 
N. 176 = 32 Ind. Cas. 413 = 18 Bom. L.R. 635 
(P C.). 

Earl Loreburn, Viscount Haldane 
and Lord Wrenbury. 

(2) Custom— Will of entire property valid — 
Hindu law of self- acquisition applies to Cutchi 
Memons— Hindu Law of ancestral property not 
applicable— Bequests for charity not void for 
vagueness or as in futuro — Construction of will. 
The Advoeate-General y. Jlmbabal, 17 Bom. 
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Ootobl Memon«— (Concluded). 

Xj.R. 799 — 81 Ind. Cas. 106. See Final Part, 
1915. Col. 621. 

Gyprei Doctrine. 

Application extra territorium — Jurisdiction 
— Court . 

Where the oharitablo objects lie without the 
jurisdiction of the Court, the most the Court 
oan do is to safeguard the funds intended to be 
applied to those charitable purposes where such 
funds lie within the Court’s jurisdiction, and 
thereafter leave the application of them to the 
intended objeots of the testator’s bounty to the 
Courts of the country within whose jurisdiction 
those objeots are. 

A Court has no jurisdiction to apply the 
cypres doctrine extra territorium, Kanjl Jethat 
v. The Advocate-General, 18 Bom. L.R. 60- 
32 Ind. Cas. 926. 

Beaman, j. 

Dally Fee. 

Authority to Court to fix, to adversary’s 
advocate. See LEGAL PRACTITIONERS ACT, 
No. 13, 38 Ind. Cas. 107. 

Dakhalnama. 

Public document — Admissibility of copy . 

Satnarain Dube v. Narain Bargah, 13 A.L.J. 
935-30 Ind. Cas. 830. Sec Final Part, 1915, 
Ool. 621. 

Damages. 

See Carriers. 

See COMPENSATION. 

See Contract. 

Bee RAIDWAY COMPANY. 

(1) Sale of goods— Order for goods placed 
with a firm of good reputation — IVrong 
labels put on the goods — Purchaser 
misled by aciinq up to instructions on the 
label— Loss — Right to damages— Contribu- 
tory negligence— Appellate Court— Appre- 
ciation of evidence— Findings of loioer 
Court— Power to interfere . 

B placed an order with L, a firm whose 
business reputation was high for a quantity of 
arsenite of Soda for the purpose of making 
'dips 1 for oattle. L delivered 54 owts. of 
arsonite of Soda but the drums containing the 
Soda were wrongly labelled as containing 84 
lbs. only. Instructions were contained on the 
label as to the quantity of water to be used for 
mixing up with the Soda. The servant obeyed 
the instructions and prepared the * dip’. The 
result was a strong 1 dip’ was prepared and 
oattlo wore injured. B sued L for damages 
and the defendants L pleaded contributory 
negligenoe on the part of L in not making 
enquiries and in not haviDg averted the 
eonsequeuoeB of their failure to use reasonable 
oare. 

Held that tbe plaintiffs wero justified in 
putting great faith in the oorreotness of the 
labels under which the firm of L sent out their 
goods and that there was no contributory 
negligence on their part. 


Damagea— {Continued), 

There are oases in whioh, in face of tbe 
irrefragable testimony of contemporary written 
communications or of a course of business, an 
Appellate Tribunal may bring tbeir knowledge 
of life and business to bear and say, confidently 
and rightly, that evidence given about them 
at the trial oannot be true, be tbe Trial Judge’s 
impression of the witness what it may. Btltlih 
South Africa Company v. Lenon Llm, 84 
Ind. Cas. 273 (P.G.). 

Viscount Haldane, lord Dunedin 

and LORD SUMNER. 

(2) Reference to an officer of Court for deter- 
mining mat ket rate and assessment of damages 
for breach of contract if and when proper— 
Court should not refer where it can take evi- 
dence and ascertain damages at the trial — 
State of facts before referee if and when varied ‘ 
by evidence. D.N. Ghosh v. Popat Narain, 19 
C.W.N. 609-42 C. 819-30 ind. Cas. 990. See 
Final Part, 1915, Col. 621. 

(3) Assault — Compensation for assault — 
Costs incurred in prosecuting assailant. Jag&n 
Nath v. Hakim, 176 P.L.R. 1915-117 P.W. 
R. 1915-17 P.R. 1916-30 Ind. Cas. 485. 
Boo Final Part, 1915, Col. 622. 

(4) Suit for damages— Promise to perform on 
demand after a certain date — Breach of 
contract — ! Commencement of the period of 
limitation— Meaning of ** on demand ”— Limi- 
tation Act (1908). Atts. 40, 115, 120. Tlrumala- 
nadham Surayya v Tiruraalanadhara Bapt- 
razu, 18 M.L.T. 459-(1916| M.W.N. 121-31 
Ind. Cas. 335. See Final Part, 1915, Col. 623. 

(5) Suit for damages for oausing pollution 
and loss of aaete— Cognizability by Small Cause 
Court. See ACT IX OF 1887 (PROVL. S.O, 
COURTS), No. 31, 12 N.L.R. 7. 

(6) Award of interest on arrears of rent — 
Mandatory provision. See BEN. ACT VIII OF 
1885 (TENANCY), No. 35-6, 36 Ind. Cas. 955. 

(7) Lessee inducted on land by a void lease if 
may plead lease void and oreated no rights — 
Lease registered in contravention of the law— 
Suit for, for breach of covenant— Estoppel. 
See ben. act VIII of 1985 (Tenancy), 
No. 41, 20 C.W.N. 1340. 

(8) Trespasser iD occupation — Right of 
owner to sue for possession and — Necessity to 
recognise trespasser as tenant. See OUDH ACT 
XXdlOF 1886 (Rent), No. 44, 30 Ind. Cas. 364. 

(9) See PUN. ACT XIII OF 1900 (ALIENA- 
TION OF Land), No. 3, 120 P.R. 1916. 

(10) Money paid under compulsion of legal 
process — Suit to reoover the money if lies — 
Bona fldes of party receiving payment— Attach- 
ment of debt ostensibly payable to other than 
judgment-debtor — Necessity of enquiry as to 
who is real oreditor — Duty of Court. See Civ. 
PRO* CODE (1908), No 460, 20 C.W.N. 188. 

(11) Unliquidated damagoa— Plo/idings and 
proof as to. Soe ClV PRO. CODE (1908), 
No. 369, 20 C.W.N 1192. 

(12) Jurisdiction— Suit for, for breaoh of 
betrothal tried by wrong Court— How dealt 
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Damages— (Continued). 

with by appellate Court. See Civ. PRO. CODE 
(1908), No. 59, 93 P.R. 1916. 

(13) See CIV. PRO. CODE (1903), No. 195, 34 
lnd. Cas. 909. 

(Id) Preach of contract — Suit for— Measure 
of profits See CONTRACT ACT, No. 85, 36 
lnd. Cfl% 2G4. 

(15) Contract— Anticipatory breach — Deli- 
very by instalments — Assessment of damages. 
See Contract, No. l, 20 C.W.N. 240. 

(16) Effect of war on oontract previously 
concluded — Contract for sale of goods— Seizure 
and release of goods by the Crown, effect of— 
For bi.ach of contract. See CONTRACT, 
No. 17. 33 lnd. Cas. 540. 

(17) Hire — Omission to return article after 
specified dUe— Remedy for breach of contract 
— Suit for See CONI KACT, No. 21, 3G lnd, 
Cas. 276. 

(19) Shipping contract — Carriage by sea — 
Shipper and shipowner, their rights and liabili- 
ties — Omissiou to call at appointed pest — 
Broach of contract— Suit for. See CONTRACT, 
No. 20. 34 lud. Cas. 813 

(19) Stipulation for p ,jment of interest and 
— Unconscionable bargain— Award of reason- 
able coropensaMon See LONTR \CT ACT, No' 95, 
36 lnd Cas. 404. 

(20) Contract for sale of riugar— No date fixed 
for delivery — Termination of contract— Breach 
of contract — Damages - Principle of assess- 
ment. S je CONTRACT ACT, No. 89, 14 A.L.J. 
597 

(21; LJu>cr failing to take delivery of goods 
and the seller exercising bis powers of rc-salo, 
claim for, at market rite — Maintainability, 
See CONTRACT ACT, No. 10% S L.B.R. 367. 

(22) Delay of ouyer in taking delivery — 
Damage to g-mdn — Liability of purchaser. 
See CONTRACT ACT, No. 94, 10 S.L-R. 14. 

(23) Deposit not a penalty — Forfeiture of 
deposit — Right of defaulter to claim credit in 
mitigaticn of. Sju CONTRACT ACT, No. 87, 
10S.L.R 4. 

(24) Bailment — Return of bailed goods — 
Liability for refusal to return on expiry of 
period — Conversion of gnr.ds — Measure of. See 

* CONTRACT ACT, No. 138, 9 Bur. L.T. 224 = 34 
lnd. Cas. v97- 

(25) Conversion— Suit for— Measure of dama- 
ges— Full value of the goods — Delay in bringing 
suit — Damages and full value not to be dt- 
oreed. S:-o CONTRACT ACT, No. 138, 34 lnd. 
Cast 297 - J Bur L.T. 221. 

(26) Suit lor ejectment and for, for use and 
occupation —Suit after termination of tenancy 
—Claim whether L-r distinct subjects. See 
COURT FEES ACT. No. 19, 36 lnd, Cas. 883. 

(27) Lands situated in the mofussil — Ex- 
change effected before t' 3 Transfer of Property 
Act — Warranty of title --Breach. Seo EX- 
CHANGE, No. 1, 31 M'L.J. 360. 

(2l3) Contract, breach ol— Indemnity bond — j 
Damages — No actual loss, if action premature i 


Damages— (Concluded) . 

—No aotion for damages* on future loss of 
possession— Loss of title, substantial loss. ; 8ee 
Indemnity Bond, No. i, 20 M.L.T. 263. 

(29) Suit for possession or, against perpetual 
hereditary los&ees. Seo JURISDICTION OF 
Civil Courts, No. 6, 19 O.C..339, 

(30) Suit for, for aot amounting to offence 
against property — Non-cognizribility by Small 
Cause Court. Seo JURISDICTION OF SMALL 
CAUSE Court, No. 1, 33 lnd. Cas. 728. 

(31) Seo LAND ACQUISITION ACT (1894), 
No. i3, 31 lnd. Cas. 259. 

(32) Suit for, for breach of covenant in a re- 
gistered Zur-i peshgi lease. Sea LIMITATION 
ACT (1903), No 192 5, 34 lnd. Cas. 51. 

(33) Suit for, for Uilure to restore orops 
deposited with defendant, cognizance of. See 
Small cause Court, Nc. l, 19 O.C. 236. 

(34) Suit for, for injuries caused by animal 
—Negligence to bo proved 8ee TORT, No. 1, 
8 L.B.R. 3S8. 

! Damages, Suit for. 

(1) Obtaining search xoarrant maliciously and 
without reasonable ami probable cause — 
Burden of proving malice and absence of 
reasonable and piabable cause — Malicious 
prosecution suit for - Suit dismissed — Ap- 
peal-Death of flu appellant pending appeal 
— Abatement— Probote and Administration 
Act, S. 89—“ Other personal injuries,' 1 
meaning of. 

Held, in a suit for damages, for having ob- 
tained a search-warrant for account malicious- 
ly and without reasonable and probable cause, 
the burden of proving malice and want of 
reasonable and probable cause is on the 
plaintiff. 

Held also, that the appeal against the decree 
of tho lower Court dismissing a suit lor damages 
for malicious prosecution a».d tor maliciously 
obtaining a search warrant in that prosecution 
abated on the death of the appellant peuding 
tbc appeal as the e uisc of action being a personal 
one did not survive to tbc appellant’s heirs. 

Tho well-known maxim of English law “ Actio 
personalis morilur cum persona" is applicable 
in India. 

The wordH “other person il injuries” in S. 89 
of the Probate and Administration Aot refer 
not only to bodily injuries but also to injuries 
similar to defamation such *0 those caused by 
malicious prosecution and wrongful search. 
Oadigt Mareepa Ycerabhadrappa v Varwadl 
Yannajee Yajanjee, 20 M.L.T. 303--4 L.W. 
351. 

abdur Rahim, o.c.j. and Krihhnan, j, 

(2) Charge of illegal distraint — Malicious 
prosecution— Maintainability. 8eo ACT I OF 
1871 (Cattle Trespass), No. 1, 20 M.L.T. 
308. 

(3) Second appeal— Suit for damages for cut- 
ting trees— Small Caueo nature. See OlV. PRO. 
CODE (1908), No. 194, 20 M.L.T. 281. 

(4) See Limitation Act (1908), No. 105, 
31 M.L.J, 267. 
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Damdupat. 

(1) Damdupat — Usufructuary mortgage — 
• Date of document — Date of possession by 
mortgagee — Interest for the period of inter- 
val— Non- applicability of the rule . 

In the case of a usufruotuary mortgage iu 
which the mortgagees obtain possession at a 
later date, the rule of damdupat does not apply 
to the interest recoverable during the interval 
between date of document and date of obtaining 
possession. Panduji v. Pandujl. 12 N.L.R. 
1 = 32 Ind. Cas. 5131. 

PRIDEAUX, OFPO A.J.C. 

References:— 5 B.H O.R. 196; 24 B. 114, 
F.; 20 B. 791; 22 B. 8G, R. 

(2) Rule of — Applicability to mortgages be- 
tween Hindus — Practice of Calcutta High Court 
— S. 4, Transfer of Property Jet- S 3 7, C’on- 
tract Act . Kunja Lai Baoerjl v. Nareamba 
Debt, 42 0. 826 — 20 C.W.N. 110 = 31 Ind. Cas. 
6. See Final Part, 1916, Col. 624. 

Dancing Girl. 

Hindu Law — Right of dancing girl to adopt 
— Abimanaputri. Sec Hindu Law (ADOP- 
TION), No. 10-a, 32 Ind. Cas. 743. 

Darago. 

Succession to office of, Custom. Sec RELI- 
GIOUS Endowments act. No. 3, l Pat. L.J. 
437. 

Darliulla InaraB. 

Incidents of. Sec lNAM, No. 2, 3 L.W. 673. 

Darmakartha. 

See Hindu Law (Religious Endow- 
ments). 

See RE MQ 10 US ENDOWMENTS. 

Temple and its lands originally sabjoot to 
the Duvastbauam Committee of one Taluq 
— Lauds assigned to anotber taluq in another 
district — Rovcnuo redistribution — The Com- 
mittee to appoint, of such temple is the former 
Committee. See RELIGIOUS ENDOWMENTS, 
No. 3, 31 M.L J. 360. 

Daaabandham Rights. 

Grant of — Mortgage of such rights by 
grantees — Rights of mortgagee. 8ee GRANT, 
No. 4, 31 Ind. Can. 566. 

Dastbardarinama. 

Distbardarinama — Deed, construction of 
— Widow relinquishing her life estate for con 
sideration — Sale or relinquishment — Consider a 
tion not passed — Died, validity of Musamrnat 
Fazlan v. Imam ud dln, 95 P.VV.U. 1915 = 29 
Ind. Can. 253 -fo P.R 1915 = 10 P.L R. 1916. 
See Final Part, 1915, Col. 626. 

Daughter. 

(1) Appointed as son— Custom obsoloto — 
Liability of appointed daughter to pay Uthor’s 
debts — If exists — Gift by Hindu to his 
daughter*— Description of daughtor as putrika 
—Effect. Bee HINDU Law (ADOPTION), 
No. 14. 1 Pat. L.J* 581*. 


Daughter— (Concluded). 

(2) Money borrowed for marriage of, of a de- 
ceased member— Family necessity. Seo HINDU 
LAW (Joint Family), No. 9, 19 O.C. 113 . 

Daughter’s Son. 

Adoption of, by widow under authority of 
husband — Gift of immoveable property by 
widow in favour of daughter after adoption is 
invalid — Mesne profits. See HINDU LAW 
(ADOPTION), No. 11, 152 P.W.R. 1916. 

Day. 

(1) Law of limitation does not take portions 
of days into account. Seo LIMITATION ACT 
(1908), No. 42, 12 N.L.R. 66. 

(2) Fractions of a day —Calculation of in- 
terest. See Transfer of Property act, 
No. 116, 30 M.L J. C07. 

Death. 

See ABATEMENT OF APPEAL. 

(1) Ail judication directing abatement of suit 
on account of plaintiff's, whether decree— 
Appeal, See (’IV. Pro CODE (1908), No. 6, 
111 P.W.R. 1916. 

(2) Choukidar’s register, value of, as to date 
of birth or. Seo HINDU LAW (REVERSIONER), 
No. 3, 19 O.C. 221. 

(3) Presentation of appeal beyond time— Of 
defendant after argument but beforo judgment 
— Appeal by defendant’s heirs after prescribed 
period — SulFioient cause. See LIMITATION ACT 
(1908), No. 10, 18 Bom. L.R. 751. 

(4) Registration of deed of gift — Death of 
donor — Execution admitted by donee — Regis- 
tration if proper See REGISTRATION ACT 
(1908), No. 33, 20 C.W.N. 1315. 

(5) Deed of gift— Requirements of— Donor’s, 
after execution — Compulsory registration at 
the donee’s instance— Gift, if completo and 
valid. Sco TRANSFER OF PROPERTY ACT, 
No. 147, 31 M.L. J. 690. 

Debenture Deed. 

See COMPANIES ACT (VI OF 1882), No. 2, 
32 Ind. Cas. 91. 

Debt. 

See ACKNOWLEDGMENT 

See Attachment. 

Bee Hindu Law (debts). 

Scj Mahomedan Law (Debts'.- 

(1) Decree ior maintenance of wife, not a, 
provable iu insolvency. See ACT III OF 1907 
(Provincial insolvency), No 12. 10 S.L. 
R. 28. 

(2) Meaning of ‘debt.’ Bee ClV. PRO CODE 
(1908), No. 137, '30 M.L.J. 361. 

(3) Attachment and sale of. See Cl\. PRO. 
CODE (U0S), No. 458, 35 Tnd. Oas. 469. 

(4) “ Distress,” how affects the meaning of 
moveable property — If moveablo property. 
See Crim. Pro. CODE, No. 6, 4 L.W. 613. 

(9) Liability of appointed daughter to pay 
father’s— If exists — Gift by Hindu to his 
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Debt— [Concluded), 

daughter— Description of daughter as putrika 
—Effect. See HINDU LAW (ADOPTION), 
No. 14. 1 Pat. L.J. 581. 

(6) Insurance policy— Unascertained sum of 

money due thereunder —Whether forms part of 
estate of dcoe^od— NV a, for which succession 
certificate cm tc issued— Certificate if necessary 
for rnii-iug the same. See SUCCESSION 
Cfk’i iitcate ACT (18S9), No. 3, 83 Ind. Caa. i 
if r I 

(7) Kent — Assignment — Simple mortgagoand I 

subsequent leas.' of the hypotheca to mortgage I 
— M c&ne profit. See TRANSFER OF PROPERTY j 
ACT, No. 113, 31 Ind. Gas. 475. I 

Debtor and Creditor. 

Sec Burden or Proof. 

See Execution or Decree. 

See Sale. 

(1) Promissory note payable on demand to 
person or bearer or order — If illegal and void — 
Bight of creditor to get a decree apart from 
the note— Negotiable Instruments Act, Ss. 1 
and 19 See ACT II OF 1910 (PAPER CUR- 
RENCY), No. 1, (1916) ‘2 M.W.N. 210. 

(*2) Civ. Pro. Code, 1908, O. XXI, r. 5— 
Agroemont prior to decree between one cj the 
judgment-debtors and the decree-holder to enter 
up satisfaction of the decree — Application to 
enter up satisfaction, if maintainable. See CIV. 
PRO. CODE (1903), No. 431, 39 M. 541. 

(3) See EbTOrPEL, No. 4, 30 Ind. Caa. 323. j 

(4) Condition that principal aud interest shall 
both bocomo due in default of payment of 
interest — Default in payment of interest — ‘ 
Creditor whether bound to enforce the default 
olause. See Limitation Act (1908), No. 152 , 
4L.W. 77. 

(5) Debtor appointed as executor, effect. See 
WILL, No. 18. 32 Ind. Caa. 267. 

Debatter Estate. 

Will, construction of — Dedication to idcls — 
Complete dedication or ebargo — Surplus income 
arising from debuttcr estate — Accumulation — 
Power given tj shebait to invest— Cash and 
money — Devise of residury estate. Soo WILL, 
No. 6, 23 C.L J. 241. 

Declaration. 

(1) SutCfo declare lease as void and incyera - 
fire— Power cf Court to grant declara- 
tion in modified form. 

Where the plaintiff in a suit prayed for a 
declaration that a lease for a long term granted 
by the owner 0 ! the property is void and 
inoperative as against him, it, is competent to 
the Court to grant a declaration in a modified 
form, that the lease is void and inoperative only 
insofar as the t r, rm of the lease is oonoerned. 
Byed Haialn v. Bank of Upper India, Ltd , 

30 Ind. Cas.289. 

LINDSAY, J O, and KANHAIYA LAL, A.J.C . 

(2) Jurisdiction— Salt for, of title— Monies in 
hands of third person— Beoovery not. payable 


, Declaration— (Concluded) . 

in same suit — Declaration, if an incidental 
relief— Suit, whether oognizable by the Presi- 
dency Small Cause Courts. Bee ACT XV OF 
1P82 (Presidency Sm*ll Cause courts), 
No. 1, 4 L.W. 339. 

(3) Order of Deputy Collector debarring one 
from appearing aa vakil for patties in Village 
Courtb, ultra viics- Spceifio Relief Aot (I of 
1877), S. 42 — Suit for, of invalidity of order, 
maintainability of. Bee Mad. ACT I OF 
1969 (VILLAGE COURTS', No. 9, 39 M. 608. 

(4) Suit to contost notice of ejeotment, dis- 
missal of— Suit for, ol status as under-proprietor 
before actual ejectment, maintainability of— 
Jurisdiotiou of Civil Court— Oudh Rent Act, 
S. 101, els. (S) and (10). See OUDH ACT XXII 
OF 189G (Rent), No. 1, 19 O.C. 67. 

(5) Suit against order on claim petition — 
plaintiffs right to, aud consequential relief— 
Sale of property before order on the claim 
petition —Limitation Act. SeeClV. PRO. CODE 
(1908), No. lcG, (1916; 2 M.W.N. 207. 

(6) SeeClV. Pro. CODE (1908), No. 33,94 
P.R. 1916. 

(7) Suit for, that decree obtained by defend- 
ant against plaintiff was satisfied and for in- 
junction restraining execution, if maintainable. 
See CIV. PRO. CODE (1908), No. 115, 31 M.L. 
J. 429. 

(8) Temple Committee — Suit for declaration 
of supervisorsbip aud for production and inspec- 
tion of accounts— Limitation. See RELIGIOUS 
Endowments act (XX or 1863;, No. l, 4 
L.W. 186. 

(9) Right to officiate at funeral, suit for, of. 
See Right or Suit, No. 1, l Pat. L.J. 381. 

(10) Unregistered need of sale — Subsequent 
sale of same property by registered deed — Suit 
by first vendee for registration of his deed and 
for, that the subsequent transaction was void, 
whether suit lor spocifio performance. Bee 
Specific Relief act, No. 14. l Pat. L.J. 
455. 

(11) Suit for, of title to properties in posses- 
sion of Receiver. Sse SPECIFIC RELIEF ACT, 
No. 30,35 Ind. Cas. 17. 

Declaratory Decree. 

Soe Specific relief act, 8. 42. 

(1) Declaratory suit for removal of a mahant 
in possession and declaration that plaintiff 
has the right to nominate a successor — 
Consequential relief for possession — Costs . 

Where, in a suit for the removal of a Mahant 
in possession, from his office, aud to have it 
declared that the plaintiff, as a spiritual rela- 
tion of tho 1 ito mahant and as mahant of the 
parent shrine bad the right to nominate a new 
mahant , where it appeared that the prayer for 
removal from the office did not neoessarily 
imply tho mahanVs physical dispossession, and 
where all that was bought was a deoree which 
would enable the successor, on appointment, to 
enforoo his own right to take possession of the 
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Deolar&tory Decree— (Concluded), 

property, it was held that the suit as laid was 
competent. The objection to the maintain- 
ability of the suit on the gronod that the plaint- 
iff could bring a suit for possession was held 
not to bo a valid objeotion (a). 

In this case the Court declined to allow 
oosts to plaintiff on tho ground ol want of 
clearness in tho pleading. Tilok Chand v. 
Ram Chand, 95 P.R. 1916. 

Shaii Din and Ohevis, .t.t. 

References:— [a) 56 P.R. 1895, F,\ 15 M. 15; 
16 M. 31 ; 22 M. 117, Not F. 

(2) Sco SPECIFIC RELIEF ACT, No. 51, 35 
lud. Cas. 106. 

Declaratory Suit. 

(1) Plaintiff's title and previous possession, 
suit to establish, whether suit for mere 
declaration — Maintainability— Whether 
ralchinq fish in a streamlet amounts to dis- 
possession. 

Where tho plaintiffs in a suit establish their 
title to a village and also that they have been in 
possession of it and of a streamlet whiMi lies 
within it, but that tho plaintiffs’ po-^essicn has 
been disturbed inasmuch as the defendant’s 
people have naught fi?h in it. 

Held, that under suoh circumstances that 
plaintiff’s suit for a more declaration is main- 
tainable. 

Even if the defendants are found to have 
granted the right to catch fish in the streamlet 
to other persons not parties to the suit, that 
act would not amount even to disturbance of 
possession still Ic^s to dispossession, nor would 
the fact that some persons have at time* caught 
fish in the streamlet show that the plaintiffs 
have been dispossessed. At most tho catching 
of fish in tho streamlet would he a disturbance 
of possession. Sahdeo Lai Bhagat v. Kesho 
Mohan Thakur, 20 C \V,N. 1271 = 35 Ind. Cas. 
916, 

ClIAMIER, C,J. and SllARFUDDLN, J. 

(2) Life estate held by widow — Money 
received as compensation for acquisition of 
land by Government — Consent of husband 1 s 
brothers for payment of the amount to her — 
Suit by sons of latter for declaration of 
their reversionary right— Maintainability 
— Cause of action — Second appeal Ques- 
tion of fact . 

8, H and M wore three brothers holding an 
estate m equal shares. On the death of M, bis 
widow succeeded to a life interest in her hus- 
band’s sbaie of the estate. A part of tho estate 
was acquired oy the Goverument under the 
Land Acquisition Act, the widow’s share 
amounting to a sum of Rs. 6,115*2-3. In 
spite of the provisions of S. 32 of the Laud 
Acquisition Aot, this sum was paid in oash by 
the Land Acquisition Officer to the widow. 
Plaintiffs, the minor sons of B and Ji, instituted 
the present suit lor declaration that the widow 
is only entitled to use by way of maintenanoe 
the income of the sum whioh she reoeivojl as 
compensation, and tha| alter her death the 


Declaratory Suit— (Continued). 

plaintiffs shall be entitled to the capital and 
for other reliefs. 

It was contended inter alia that the plaintiffs 
wero bound by tboir fathers’ consent. Both 
the Courts below found that the consent was 
not given bona fide. 

Held that the plaintiffs were not estopped 
from suing by their fathers’ consent. 

The question whether the consent was given 
bona fide or not is one of fact and could not be 
reopened ou second appeal. The plaintiffs 
having alleged that the defendant denied that 
the plaintiffs had any right present or rovor- 
sionarv in the property and that she set herself 
up as the absolute owner and threatened to use 
tho capital, it could not he said that the plaint 
disolosod no cause of action. Mueeammat 
Sardar Begam v. Muhammad Shariff, 63 P. 
R. 1916 = IbO P.W.R, 1916 = 3 P.L.R. 1917 - 
35 Ind.. Can. 555. 

RaTTJOAN and LESLIE JONES, JJ. 

References 1 W.R. 125 ; 47 P.R. 1864 ; 22 

M. 126 , D. 

(3) Adverse entry in Revenue Registers — 
. Suit for declaration — Limitation - Proce- 
dure— Amendment of plaint— Prayer for 
new relief— If allowable . 

Whoro by reason of an adverse entry in the 
Revenue Registers, a cloud is thrown upon the 
plaintiff’s title, held that a suit for a declara- 
tion that that entry shall not affect tho plaint- 
iff's rights is barred unless brought within six 
years from tho date on which tho entry was 
first made in tho revenue papers, 

Where a person in possession of tho properties 
against whose title an adverse entry had been 
made in tho Rovcnuo Registers instituted a 
suit framing tbo suit as one for recovery of 
possession, treating the refusal of the Revenue 
authorities to amend their registers as amount- 
ing to a dispossession of him from hiB properties. 
Held that he could not subsequently be allowed 
to amend his plaint and ask for a deolaration 
that he is entitled to possession of the property 
iu suit, especially when a suit for a declaratory 
relief is barred by limitation. All Husain Khan 
v. Band! Bibl, 34 lud. Cas. 775. 

Lindsay, j.c. 

(4) for declaration that land is free of 
assessment and for recovery op assessment — 
Art. 14 and Art. 131, Limitation Act. Sub- 
banna v. The Secretary of State, (1915) M.W. 

N. 915 = 31 lud, Cas. 2G7. 8eo Final Part, 
1915, Col. 629. 

(5) See ACT XV OF 1882 (PRESIDENCY 
Small Cause Courts), No. 5, 4 L.W. 402* 

(Gj Wrong entry in Record-of- Rights— Suit 
for declaration— Whether governed by Bengal 
Tcnanoy Aot — Holding at fixed rates— Evidence 
of long payment at unchanged rate — Admissi- 
bility — Prosuinption. See BEN. ACT VIII OP 
1885 (TENANCY), No. 30, 1 Pat. L.J. 67. 

. (7) Plaintiff shown as tonant liablo to pay rent 

in Reoord-of-Rights — Suit for deolaration tlvit 
he was a lakheraj tenant hot liable to pay rent 
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Declaratory Suit— (Concluded}. 

— Naturo of 8uil— Limitation. See Ben. ACT 
VllloF 1835 (Tenancy;, Nj. 59, 1 Bat L.J. 
73. 

(8) See ClV. PltO. CODE (190b), No. 487, 9 
Bur. L.T. 89. 

(9) Suit for declaration that certain cx parte 
decree i* invalid. See COURT-FEE. No. 3, 35 
lad. Cas. 797. 

(10) By reversioners when not to be decreed. 
See CUSTOMS (PUNJAB— INHERITANCE AND 
SUCCESSION), No. 6, 26 P.NV.R. 1916. 

(11) Objection based on document of title 
dismissed— Suit for declaration of title — 
Burden oi proof. See EXECUTION PROCEED- 
INGS. No. 1, 19 0.C. 64. 

(12) Hindu Law — Alienation by widow — By 
reversioner — Maintainability. See. HINDU 
LAW (ALIENATION), No. 23, 33 Ind. Cas. 183. 

(13) Hindu widow — Gift of property with 
consent of reversionary heir expect mt— Donee 
Riven possesion — Suit for declaration of pro- 
prietary title in widow’s lifetime against 
strangers— Deereo if may be made apart from 
proof of necessity. See HINDU LAW v WlDOW», 
No. 10, 20 C.W.N. 1149. 

(14) Bee IRRIGATION RIGHT, No. 1, 34 Ind. 
Cas. 9. 

(15) Suit for declaratory relief with prayer 
lor confirmation of possession and for injunc- 
tion — Limitation. See Limitation act 
( 1909), No. 201, 23 C.L.J. 561. 

(16) Title to immoveable property. See 
LIMITATION act (1908), No. 200, 36 Ind. Cas. 
292. 

(17) Pardanashin lady, transaction with — 
Gift deed— Undue influence— /ides— 0 <ims 
— M aintainability of, when possession notdoli 
vered. See PARDANASHIN WOMAN, No. 1, 35 
Ind. Cap. 395. 

(18) Declaratory decree prayed for— Strict 
fulfilment of statutory conditions uecessary. 
See PROBATE, No. 2, 20 C.W.N. 738. 

(IP) By claimant under Civ. Pro. Code, 
O. XXI, r. 63— No prayer for possession— S. 42, 
Bpeoifio Relief Act— No bar. dee Sale, No 12, 
34 Ind. Caa. 125. 

(20) Illegal contract— Parties in pari delicto 
if entitled to declaratory relief. See SPECIFIC 
RELIEF ‘ACT, No. 23, 20C.W N. 760. - 

(21) Specific Relief Act, 3. 42— Essence of 
aection— Suit by trespasser for declaration that 
he I*. treipa«ser— Maintainability. See SPECI- 
FIC Relief act, No. 26, 1 Pat. L J 95. 

Decree. 

See Appeal. 

See attachment. 

See Civ. Pro. CODE (1908), Ss 2, 17, 
O. XXI.* 

Bee Estoppel. 

‘ See EVIDENCE, . 

Bee Execution of Decree. 


Decree— [Continued). 

See Right of Suit. 

Sec Sale. 

(1) Fraud — Pre-emption decree obtained by B 
against N— Decree aperwards set aside on 
the ground of fraud tn another suit by N — 
Previous suit not revived -Effect of the 
subsequent decree on the previous decree. 

Held , that, where a judgment-debtor obi.ains 
another decree declaring that the 1st decree 
ag.umt him was obtained by fraud and is conse- 
quently not binding upon him, the first suit can- 
not thereby bo re-opened and retried on the 
merits. 

The effect of the subsequent decree is simply 
to declare that the 1st decree is null and void 
and shall not affect the parlies thereto. Net 
Ram v. Mussamroat Elah Bcgara, 32 P.W.R. 
191G-32 Ind. Cas. 890. 

Scott-Smith, J, 

References 10 B. 338, F,‘, 2 C. 184, D. 

(2) Decree— Not in accordance with judgment 
— Mortgage decree taken by decree-holder to be 
a charge— Amendment of decree— Proper course 
—Paver of Construction of an executing Court. 
Yegnanarayana v. Makayya, (1915) M.W.N. 
914 = 31 lud. Gas. 478. Boo Final Part, 1915, 
Col. 632. 

(3) Decree, suit to set aside, on ground of 
mistake if lics—Ftnaliy of litigation— Difference 
bavieen consent decree and decree made on 
contest — Fraud. Kusodhaj Bhakta v. Brojo 
Mohan Bhakta, 19 C.W N. 1229 = 43 C. 217 = 
31 Ind. Cas. 13. See -Final Part, 1915, Col. 633. 

(4) Decree passed after death of defendant — 
Legal representatives not brought on record — 
Validity of decree— Objection to such decree 
whether can be taken m execution. M. Su bra- 
manta Aiyar v. Yalthinatha Alyar, 38 M. 682 
= 31 Jnd. Gas. 198. See Filial Part, 19 15, 
Col. 633. 

(5) Decree based on award— Suit to set it aside 
on ground of fraud , perjury, etc. — Evidence 
available at a later date — Remedy of litigant — 
Review when will be qranted- Delay in applying 
for review— Effect. Skinner y. Badri Klshen, 
98 P.R. 1915 = 179 P.W U. 1915 = 31 lud. Cas. 
19.0. See Final Part, 1915, Col. 633. 

(6) Promissory noto payable on demand to 
person or bearer or order — If illegal and void — 
Right of creditor to pot a, apart from the noto 
—Negotiable Instruments Act, 8s. 1 and 19. 
Seo ACT II OF 1910 (PAPER CURRENCY), 
No. 1, (19101 2 M.W N. 210. 

(7) Attorney, if may claim lieu on hm client’s 
(plaintiff’s), as against defendants prior decree 
against plaintiff — Equities between attorney, 
client and others interested in property, Bee 
ATTORNEY’S LlEN, No. 1,43 C- 932 = 21 0. 
W.N. 10G. 

(8) Decree for possession — Execution barred 
by limitation — Suit on the basis of decree if 
maintainable. Seo ClV. PRO. CODE (1908), 
No. 31-6, 14 A.L J. 102. 

(9) Order overruling preliminary objeotion 
against maintainability of suit— Not a decree — 
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Decree— (Concluded ) . 

No appeal lies. See ClV. PRO. CODE (1908), 
No. 2, 8 L.B.R 213. 

(10) Adjudication directing abatement of 
suit on aocount of plaintiff's death; whethor — 
Appeal. See ClV. Pro. CODE (1903), No 6, 
111 P.W.R. 1916. 

(11) Reduciio ad absurdum — Defective judg- 
ment and 8oe ClV. PRO. CODE (1908), 
No. 287, 170 P.W.R. 1916. 

(12) Boo CIV. PRO. Code (1908), No. 519, 
31 Ind. Las 4. 

(13) Finding not forming basis of. 8ec ClV. 
PRO. CODE (1903), No. 23, 3:3 Ind. C*r 620. 

(14) Intorest ou coats— Judgment not allow- 
ing. if can include. Seo CIV. PRO CODE 
(1903). No. 74. 35 Ind. C*s. 218. 

(15) Compromise, effect of. Sen COMPRO- 
MISE, No. 3, 31 Ind. Cas 902. 

(16) When decision becomes final — Appeal — 
Expiry of time for filing the same. Seo FINAL. 
Decree, No. 1, 31 Ind Cm, 204. 

(17) Effect ri f fraudulent, as between parlies 
thereto— Deere j not a nullity. See FRAUDU- 
LENT DECREE, No. 1. 30 Ind. Can. 606. 

(l7-n) Suit merely for a declaiarion to pet 
aside, by minor after attaining majority — Form 
of deoroe. Spp GUARDIAN AND Ward, No. 1, 
117 P.L K 1916. 

(18) Decree— Appeal ag.ijnpt one portion of 
by one defendant, if ?*vey limitation as regards 
the other portion or against other defendants— 
Rule, if different when the decree of first Court 
consist of tw ) independent drcroeii — Limita- 
tion periods to be laid down with dearness and 
certainty — Subtle distinctions not to bo intro- 
duced, if not., warranted by language— Final 
decree, if two, cm exist — * Imperiling decree,’ 
thonry of, limitation, if can bo made ro depend 
on. See LIMITATION ACT (1903), No. 284, 3 
L W. 621. 

(19) Calculation of period of limitation for 
filing the same— Time betwepn delivery of 
judgment and signing— Right to deduct, See 

Limitation act (190S), No. 38, i Pat. L.J. 
573 — 85 lud, Cas. 868 (F.B.), 

(20) Docreo for possession and mesne profits 
— Assignment of, with respeot to mesne profits. 
See Mesne Profits, No. 7, 1 Pat. L.J. 427- 

(21) Decree against minor when can be set 
aside. 8oe MINOR, No. 2, 14 A. L.J. 438. 

(22) Obtained by fraud. See RES JUDI 
OATA, No. 19, 19 O.C. 334. 

(23) Decree again fit two defendants in prior 
Buit — Decree indivisible— Effect of ordor setting 
it aside. Bee SUMMONS, No. 1, 23 C.L.J. 436. 

(24) Transfers of preliminary and final decree 
for foreclosure to different persons— Substitu- 
tion of names. See TRANSFER OF PROPERTY, 
No. 1, 9 Bur. L.T. 121. 


Dedication. 

See HINDU Law (RELIGIOUS ENDOW- 
MENT). 

See Mahomedan Law (Wakf). 

See Religious Endowment. 

Seo Trust. 

(1) Vaoant space — User by public — Presump- 
tion of. See PUN. ACT III OF r 1911 
(MUNICIPALITY), No. 2, 108 P.R. 1916. 

(2) Limited access of public to a private place 

— Presumption of dedication of road to public. 
See PUN. ACT HI OF 1911 (MUNICIPALITY), 
No. 1, 109 P.R. 1910. 

(3) See CIV. PRO. CODE (1903), No. 303, 3G 
Ind. Cas. 976. 

(4) Voluntary settlement— Void as against 
creditors— R< serving life estate to settlor in the 
inoome of property, if valid. See MAHOMEDAN 
Law (Wakf/, No. 6, 31 M.L.J. 431. 

(5) What it involves — Proof thereof — 
Limited dedication — Possibility — Express or 
implied dedication — Presumptic n. Sit- MAHO- 
MEDAN LAW (Wakf), No. ll, 33 Ind. Cas. 
91. . 

Deed, Mutilation of, 

Document— Deed of mortgage— Mutilation — 
Effect— No intention to keep mortgage alive. 
See Vendor and Purchaser, No. 4, 31 Ind. 
C..i\ 47. 

Defamation. 

See Libel. 

See Slander. 

Right lo maintain suit for damages fur 
defamation — lest . 

In a suit lor damages in consequence of 
dclamatiou, tbo true test of the right to main- 
tain the suit should be, whether tliedefamati ry 
expressions were used at a lime, aud under suen 
uircum.-tances, as to iuduce in the person 
defamed reasonable apprehension that bis repu- 
tation had been injured, and Id inflict on him 
the pain consequent on such a btliel. Nga 
Nyo v. Mi Te, U.B.K. (1915), 4th Qr., p. 98=* 
33 Ind. Cas 673 

SAUNDERS, J C. 

Ixefcienccs : — 8 M. 175, 7 Bur. L.T. 253 ; 

2G C. 65 3 ; 28 C. 452, R. 

Defendant. 

• • 

Liability of plaintiff aud, under joint decree 

— Plaintiff payiug and suing defendant for 
reco\ery of whole sum— Nature of defence open. 
See PLEADINGS, No. 5, (1916) 2 M.W.N. 214* 

Dekkan Agriculturists' Relief Act. 

See BOM. ACT XVI l OF 1879. 

Delay. 

See ACQUIESCENCE. 

# (1) Wife’s adultery— Decree nisi not granted 
on aocount of proved adultery of husband. Sqe 
ACT IV OF 1869 (DIVORCE), No. 5, 18 Bom. 
L.R. 918. 
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Delay — ( Concluded) . 

(2) Conversion — Suit for damages — Moasure 
of damages— Full value of the goods, in bring- 
ing suit— Damages and full valuo not to be 
decreed. See CONTRACT ACT, No. 138, 31 
Ind. Gas. 297 = 9 Bur. la. T. 224. 

(3) Delay in suing whether proves acquies- 
cence or waiver. See EVIDENCE ACT, No. 44, 
97 P.W.K. 1916. 

(4) Presentation of appeal to wrong Court— 
Bona fide mistake — ,iu lilmg.appeal— Saving of 
limitation. Bee Limitation act (1908), 
No. 12, 30 Ind. Cas. 211. 

(6) ‘Delay defeats equities’ — Limitations to 
the maxim —Laches and inconvenienco when 
no bar to re-opemug of settled matters. See 
MA HOME DAN LAW (GUARDIANSHIP), No. 3, 
3L.W. 379. 

Delegation of Authority. 

Where a statute expressly or by implication 
loaves the determination of certain matters to 
the body corporate orealed by it, the latter has 
no power to delegate its authority on matters 
within its competence to a third pertuu. See 
ACT VIII OF 1904 (UNIVERSITIES), No. 1, 31 
M.L.J. G34. 

Delegation of Powers. 

(1) Mortgage by insolvent within 2 years of 
insolvency — Petition to set aside— Report by 
Official Receiver — Inquiry — No power to dele- 
gate functions to Official Recei\er. See ACT 
III of 1907 (Provincial Insolvency), 
No. 47, (1910) 2 M.W.N. 182. 

(2) Executive authorities — Legislature, dele- 
gation by, to executive. See Ben. ACT V OF 

1911 (Calcutta Improvement;, No. i, 21 
C.L.J. 246. 

(3) Appearance by pleader not duly authoriz- 
ed — Delegation of duties by one legal practi- 
tioner to another — Practice as to— Legality — 
Power of attorney. Sea Cl ^ . PRO. CODE 
(1908), No. 344, 12 N.L.R. 189. 

Demand and Refusal. 

Limitation Act (IX of 1008), Art. 131— 
Recurring right— Mere omiss on to exercise 
right does not start limitation. S~u INAM, 
No. 4, 18 Bom. L R. 950. 

Dependent Judgment. 

Restitution, or order— Restitution, when to 
be hid. See RESTITUTION, No. 1, 24 C.L.J. 
467. 

Deposit. 

(1) Deposit of money in a bank— Pt oof of pay ■ 
ment— Burden of proof— Fraud. 

When a bank demts an alleged deposit of 
money by any of 113 clients, it is for the latter 
to prove the paymeufc ; and ho has proved his 
oase as Boon as it is shown that the money was 
made over in the bank premises, to the cashier, 
or to some employee of the bank authorized Lo* 
r 6 oeive money on beh/iU of the bank, for credit 
to the client’s account, It is unnecessary for 
him either to allege c: to prove fraud on the 


Deposit— [Concluded), 

part of any of the bank’s servants. Manekjl 
PalonJI v. Nederlandsche Handel, 9 Bur. L. 
T. 160. 

FOX, O J. and PABLETT, J. 

(2) By olieut — Proof of handing money to 
cashier iu the Bank premises— Sufficiency— 
Liability of Bank— Cashier — Ilia position — 
Fraud on the part of Bank official— No neces- 
sity to prove. See Bank, No. 1, 34 Ind. CaB. 
176. 

• (3/ Distinction between a deposit and a loan 
— Presumption. Soe CONTRACT, No. 6, (1916) 
M W.N. 206. 

(4) Sale of immoveable property — Earnest 
money— Deposit of— Default — Forfeiture — 
Damages— Tirao, when essence of thecontraot. 
See CONTRACT, No. 12, 9 S.L.R. J37. 

(5) By purchaser — Stipulation as to forfeiture 
if purchaser makes def lull— Relief against for- 
feiture. See CONTRACT ACT, No. 91, 12 N.L, 

R. 177. 

(G) Not a penalty — Forfeiture of deposit — 
Right of defaulter to claim credit in mitigation 
of damigea. See CONTRACT ACT, Nc. 87, 10 

S. L.R. 4. 

(7) Of money for safe custody — Deposit by 
depositee iu bank where ho bad his owu money 
—Failure of Bank— Liability Lo make good 
loss. See CONTRACT ACT, No. 135, 36 Ind. 
Cas. 31 

(8) Gold deposited with goldsmith to bo made 
into ornaments — Suit to recover — Limitation, 
See Limitation act (i903), No. 129, 20 C.W. 
N. 232. 

(9) ' Deposit,’ meaning o(— Entrustment of 
money to a trader who was not a banker — 
Nature of relationship. See LIMITATION ACT 
(19QS), No. 133, 3 L.W. 1G8. 

(10) Mortgage — Deposit— Interest stops from 
what dale- Deposit falling short by 94 pies — 
— Effect — Fractions of day — Calculation of 
interest— Interest for day of deposit — Bona fide 
mistake in calculating the days for which 
interest payable-- Effect. See TRANSFER OF 
1‘ROFERTY ACT, No. 11G, 30 M.L.J. G07. 

(11) Of money in Court after suit — Abate- 
ment of interest, See TRANSFER OF PROPERTY 
Act, No, 117, 31 M.L.J. 548. 

(12; Tender and, difference between. See 
Transfer of property act, No. 117, 31 
M.L.J. 548. 

Deposit in Court. 

Power of officer conducting sile to extend 
timo fot deposit of purchase-money— Failure to 
make ,depoHit within time, effect of. See 
civ. PRO. CODE (1908), No. 283, 30 Ind. Cas. 
230. 

Deposit of Purchase-money. 

Power of officer conducting sale to oxtend 
time for — Failure to make deposit within time, 
effect of. See OlV. PRO CODE, No. 283, 30 
Ind. Can. 230. 
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Deposit of Title-deeds. • 

(1) Gross and oulpable negligenoo of vendor 
(first mortgagee), in leaving title-deeds with 
vendee (mortgagor) — Whether prior mortgage 
postponed thereby in favour of subsequent 
mortgage by. See MORTGAGE (GENERAL), 
No. 29, 49 0. 1052. 

(2) Letter accompanying— Giving a personal 
remedy to the mortgagee, if simple mortgage 
requiring to bo stamped and registered as suoh. 
See TRANSFER OF PROPERTY ACT, No. 82, 
31 M.L.J. 347. 

Derelict Land. 

(1) Sco ADVERSE POSSESSION, No. 5, 19 
O.C. 374. 

Devasthanam Committee. 

(1) Temple and its lauds originally subjeot to 
the, of ono taluq — Lunds assigned to another 
taluq in another district — Revenue redistribu- 
tion— The Committee to appoint Darmakartha 
of suoh temple is the former Committee. See 
Religious Endowments, No. 3, 31 M.L.J. 
360. 

(2) See Religious Endowments Act, 
No. 6, 31 M.L J. 777. 

Difference of Opinion among Judges. 

Judges of Division Bench diflering on a ques- 
tion of law — Course to be adopted— -Reference 
to Full Bench ill 'gal — Referenco to one or moro 
of tho Judges oth* r than composing tho Benob. 
Bee PUN. ACT III OF 1911 (COURTS), No. 5, 
109 P.W.R. 1916. 

Dlgwar 

Digivar of Ghat Hurrah — Position — Civil 
Court , if can reinstate JHgivar— Dezlaratory 
relief— Specific Relit f Act , S . 42— Object or 
motive of party — Relief to be specifically stated 
— Argument from analogy. Heniendra Nath 
Roy v. Upcndra Naraln Roy, 22 C.L.J. 419 = 
20C.W.N. 446 = 13 0 743 = 32 Ind. Cas, 437. 
Bee Final Part, 1915, Col. 639. 

Dihdar. 

Dihdar, meaning and incidents of — Under- 
proprietary rtght , acquisition of— Grant 
presumed from acknowledgment — Estoppel 
—Oudh Sub Settlement Act (XXVI of 1866), 
r. 10. 

Beld t that r. 10 of the rules appouded to tho 
Sub-Settlement Aot (XXVI of 18GG) is not 
exhaustive of the manners in which under-pro- 
prietary right oun bo acquired. 

Held further , that a grant can be presumed 
from an acknowledgment by the Taluqdar. 

Where tho defendants-appollaufcs had been 
in the enjoyment of dihdari rights within the 
knowledge cf tho previous superior pwpriotora, 
paying rent as such and mortgaging the same 
from moro than twelve years prior to the suit, 
held, that it was no longer open to tho succes- 
sor of the superior proprietors to question them. 

A Dihdar was generally a person to whom a 
oertain portion of the property sold was assigned 
by the vendee for his subsistence. Klshun v. 
Bhyam Sundar, 19 0.0. 27 “35 Ind. Oas. 441. 
PANDIT KANHA1YA LAD, A.J.O. 


Director, 

See Company. 

Company aooepting certain person for many 
years as— Right of third person to question his 
powors— Share-holder estopped. Bee COMPANY, 
No. 3, 81 Ind. Cas. 69J5. 

Disabilities Removal (Caste) Aot. 

See ACT XXI OF 1850. 

Discharge. 

Bankruptcy — , hy Singapore Court— Whether 
operates as discharge from debts in India — 
Discharge of father— Liability of sens in a joint 
Hindu family. See STRAITS SETTLEMENTS 
Bankruptcy Ordinance, No. i, 31 M.L.J. 
386. 

Discovery, 

Bee civ. Pro. Code (1908), O. XI. 

See PRACTICE AND PROCEDURE. 
Interrogatories— Object to discover nature of 
opponent’s evidence — Of particulars of docu- 
ments. See Civ. Pro. Code (1909), No. 391-0, 
36 Ind. Cas. 883. 

Discretion. 

(1) Of Revenue Court. See BEN. ACT 
VIII OF 1995 (TENANCY), No. 53, 1 Pat. L.J. 
479.. 

(2) Evidence, udmisaion of, in appeal. Bee 
CIV. PRO Code (1908), No. 667, 31 Ind. Cas. 
873. 

Discretion of Court. 

(1) Soe Civ. Pro. Code (1903;, No. 405, 
9 Bur. L.T. 250. 

(2) Pendeucy of appeal against an order 
refusing to bet atdde e.r parte decree — Slay of 
proceedings in execution. See Civ. ^RO. CODE 
(1903), No. 498, 35 Ind. Cas. 443. 

Diira'iacl. 

Attachment by first Court — Bale stayed by 
appellate Court — Dismissal of execution appli- 
cation in consequence — Effect on attachment— 
Effect of dismissals for' default under the old 
and the new Codes. See Civ. PRO. CODE (1908), 
No. 4G9, 3 LAV. 601. 

Dismissal for Default. 

(t) Suit dismissed for default — Restoration— 
Effect, See ARBITRATION, No. 4, 115 P.R. 

(l-/i) Appeal set down for hearing, and 
ordered to bo board next day — Date not com- 
munioated— Dismissal for default — Restoration 
— Appeal. See CIV. PRO. CODE (1908), 
No. 649-a, 32 Ind. Cas. 936. 

(2) Application to sot aside ex parte decree — 
Dismissal of application for default — Appeal. 
See CIV. Pro. Code (1908), No. 388, 36 Ind. 
Oas. 798. 

(3) See OIV. PRO- CODE (1908), No. 381, 
1 Pat. L J. 547. 

(4) Party failing to appear E*t adjourned 
hearing. See OlV. PRO. CODE (1908), No. 397. 
31 Ind. Oas, 869, 
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Dismissal for Default— {Concluded), 

• (5) Suit by oo-sharer against Lambardar for 
profits— Dismissal of suit for default — SubBo. 
quent suit for certain yoirs including years 
oovered by previous suit — Bar to suit. See CIV- 
Pro. CO DU (190y) , No. 377, 30 Ind. Cas. 5G3. 

(6) Sec Execution ok Decree, No. 18, 
21 C.L.J. 523. 

(7) Information given to pleader as to date 
o' bearing —Notice not served on party — 
Appearance by pleader without instructions — 
LegalH) of. Seo SERVICE OK NOTICE, No. 1, 
30 Iud. Cas. 199. 

Dismissal from Service. 

Temple trustees— Dismissal — Propriety. Bee 
Trust, No. l, (19l6> M.W.N. 191. 

Dismissal of Appeal. 

Against both sets of defendants, discretion 
regarding. Bee Civ. PRO. CODE 11309), 
No. 641, 31 Ind. Cas. 886. 

Dismissal of Suit. 

Bee Res Judicata. 

(1) Position of an applicant for an order to set 
aside a. See ACT IX OF 1897 (PROYL. 8 0. 
Courts), No. 6, 23 C L.J. H7. 

(2) Summons not served — Default of plaintiff 
— Suit dismissed — Appeal whether lies. See 
Civ. pro Code (190S), No. 37i, 14 a.l.J. 
347. 

(3) Authority for instituting suit not produced 
with plaint — Suit whether can be dismissed — 
Plaintiff having no title at date of suit — Effect. 
Bee Contract, No. 2, 23 C.L.J. 26 

(4) Allegation of prima facie cause of action 
— on surmise* — Procedure See PAUPER SUIT, 
No. 1, 30 Ind. Cas. 689- 

(5) Facts proved different from facts averred 
— Dismissal of suit whether proper— Decree on 
the basis of proved facts — Proper procedure. 
Bee Pleadings, No. 4, 12 N.L.R. 57. 

(6) Exaggerated claim — If ground for dis- 
missing the suit. Bee PLEADINGS, No. 5, 
(1916) 2 M.W.N. 214. 

Disqualified Proprietors. 

Disqualified proprietor — Protection of estates 
superintended by Court of IKards — Does it 
continue after such superintendence ceases 
— Oudh Land Revenue Act (XVII of 1870), 
Ss- 17S, 174— North-Western Provinces 

Land Revenue Act (XIX of 1873), S. 205 

<B). 

If a contract, inourring of debt, or trans- 
action in made by a person while his property 
10 under the tutelage of the Court of Wards, 
the law of Oudh is to the effedt that the pro- 
perty is protected against execution in rospeot 
of any decree fallowing upon that transaction, 
that debt, or that coulract. 

A disqualified propru, or in Oudh, whose 
estate had been taken under the superintend- 
ence of the Court of Wards, contracted dobts, 
A decree was obtained against him, and the 
estate having been released by the Court of 


Disqualified Proprietors— (Concluded). 

Wards, the decree-holder sought to execute it 
against the estate. 

Held, that such elocution was prohibited by 
Act XVII of 1876, S. 174 Debl Bakhsh Singh 
v. Shadi Lai, *14 A.L J. 477 = 20 C.W.N. 770 
= 18 Bom. L.R. 412 = 24 C.L.J. 15 = (1916) 
M.W.N. 425=19 O.C. 55 = 20 M.L.T 53 = 31 
M.L.J 72 = 3 L.W. 525 = 39 A. 271 — 33 Ind. 
Cas. 681 (P.C.). 

Lord Shaw, sir John Edge and Sir 
Lawrence Jenkins- 

Distraint, 

(1) Charge of illegal— Malicious prosecution 
— Suit for damages — Maintainability. Bee ACT 

I ok 1871 (Cattle Trespass), No. 1, 20 M. 
L.T. 309. 

(2) Hotel keeper — Landlord and tenant 
Right tn sue ior rent — Breaoh of contract, Seo 
CONTRACT ACT, No. 14, 112 P-L.R. 1916. 

Distress. 

How a IT acts the meaning of moveable pro- 
perty— Debt, if moveable property. See 
Crim. Pro, Code, No. 6, 4 L.W. 613. 

District Courts (Lunacy) Act. 

Seo ACT XXXV OK 1853. 

District Judge. 

(1) Poeitiun of, in proceedings under the 
Lunacy Act, partly judicial and partly adminis- 
trative — Inquiry under the Aot, naturo of See 
ACT IV OK 1912 (LUNACY). No. 4, 19 O. C- 
353. 

(2j See C. P. ACT XV 111 OF 1891 (LAND 
REVENUE), No. 4, 1 Pat. L.J. 290. 

(3) Commissioner:, — Jurisdiction of District 
Judge over thorn— Naturo and extent of. 
See RULES OK THE HIGH COURT, No. 1, 34 
Ind. O as 855. 

District Municipalities Act. 

See BOM. ACT III OK 1901. 

See MAD. ACT IV OF 1894. 

District Munslf. 

Power of, to review his own order. Bee 
Review, No. 5, 32 Ind. Cas. 527. y 

District Police Act. 

Bee BOM. ACT IV OF 1990. 

Divorce. „ 

(1) Judicial separation— CruoKy of what kind 
requisite for. Bee ACT IV OK 1869 (DIVORCE), 
No. 4, 8 L.B R. 386. 

(2) Guardianship — Father’s right, if can be 
taken away— Divorco suit— Appeal by wife— 
Adultery , admitted — Costs of appeal. 8ec 
HUSBAND AND WIFE, No. 1, 24 C.L.J. 226. 

Divorce Act. 

Bcc ACT IV OF 1869. 

Documents. 

• 800 Burden ok Proof. 

Beo Civ. pro. Code (1903), O. XI. 

Bee CONTRACT. 
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Documents -{Concluded). • 

See EVIDENCE. 

See Practice and Procedure. 

(1) Execution of documents Proof of — Admis 
sion of execution , meaning of— Evidence 
Act, S. 70— Registration Act,*S^ GO. 

Whether a document Is one which the law 
required to bo attested or not, it is necessary in 
all cases to prove that the document has boon 
ereouted, that is to say, signed by tho party 
making tho tnnsfer. 

S 70 of the Evidence Act refers only to 
admissions made in the course of the trial ancl 
any admission which can bo availed of under 
S. 70 is only evidence against tho party himself. 

Held further, that the endorsement of tho 
Registrar cannot be relied upon under S. GO of 
the Registration Act in proof of the execution 
of the dooument. Horl Lai v. Thakur Bhag- 
van Bakheh, 10 O. C. ‘23 =-04 Ind. Cas. ‘281. 
Lindsay, j.c. 

(2) Non-production of documents — Fine when 
may be imposed Bee LIV. Fro. CODE (1908), 
No. 394, 20 C.W.N. 511. 

(3) Will professing to bo over 30 jeara old — 
Suspicious circumstances — Presumption under 
S. 90, Evidence Act-, wheihor to be drawn. Sou 
Evidence act, No. h, 97 P.W.R ioiG. 

(4) Execution of— Quo executant, non-sign- 
ing of — Addition of that exocuUut’a name — 
No material alteration of. See MATERIAL 
ALTERATION, No 1, 33 Iud. Cas. 417. 

(5) Number of documents constituting lease 
—Legality. Soe REGISTRATION ACT (1908), 
No. 8, 35 Ind. Cas. 108. 

(6) 8. 42, proviso — buit for declaration that 
an endorsement of a, a lorgery. See SPECIFIC 
Relief act, No. 41, h a.L.J. 980. 

Domicile. 

(1) Of origin— Doimoile of choice —Acquisi- 
tion and abandonment of domicile — Burden of 
proof. 8oo ACT X OF I860 (SUCCESSION), 
No. 2, 18 Bom. L.R. 715. 

(2) Chinese Buddhist Law * Marriage- Law 
of, as affecting marriage — Customary law of 
women when to bo considered See BUDDHIST 
Law (Marriage), No. 3, 8 L.B.R. 399. 

(3) W r ill if must be provod in country of 
domioile bofore proof in foreign Court. See 

Straits Settlements Limitation Ordi- 
nance, No. 1, *20 C.W.N 833. 

Dower. 

Gift in lieu of— Riba bil-ewaz. See MAHO- 
MEDAN LAW (CflFT), No. 2, 32 Ind. Cas. 51G. 

Drain. 

(1) House, property in — Drain vosting in 
the Corporation, efloot of. See BEN. ACT III 
OP 1899 (CALCUTTA MUNICIPALITY), No. 2, 
24 C.L.J. 358. 

(2) Part of publio stroot. Boo MAD. ACT III 
op 1904 (City Municipality) , No. l, 30 Ind. 
Oas. 683. 


Drainage and Canal (Northern India) Act. 

See ACT VIII OP 1873. 

Duty of Court. 

Sale-oertifioafce, to grant. Bee ClV. Pro. 
Code (1908), No. 525, 1 Pat. L.J. 446. 

Earnest Money. 

(1) Nature and origin of. See CONTRACT 
ACT, No. 91, 12N.L.R. 177. 

(2) Lease of wakf house property for more 
than a year— Sanction of Ka^i, paid to Mut- 
walli for a lease — Right to recover. Bee MAHO- 
MEDAN Law— Wakf, No. 10, 32 Ind. Caa. 
205. 

(3) Reoeipt of— Proof — Evidenoe Act, S. 91. 
See Registration act (1908), No. 15, 98 
P.R. 1916. 

Easements. 

See BORDEN OF PROOF. 

See Easements act. 

(1) Creation of, if must be in writing 
registered — Transfer cf Property Act — 
Preamble , Ss. 3, 6 (c), 54, 123— Easement, 

\ f immoveable property— General Clauses 
Act (X of 1897), S. 3. cl (251— Registra- 
tion Act (1908», 8. 2 (6) — Statute, inter - 
prefathn of— Preamble, proper use of. 

The provisions of the Transfer of Property 
Act have no application to the creation of 
easements. 

No writing was necessary for the imposition 
of an easement before the Transfer of Property 
Ant was passed ; and Ss. 54 and 123 of that 
Act were not intended to cbaofio and did not 
change tho pre existing law regarding ease- 
ments so as to require a writing for their crea- 
tion or imposition whore no writing was 
previously necessary. 

Where a right of way is oreated in writing, 
S. 2 (6) of the Registration Act may require 
registration but not if the value of tho right is 
less than one hundred rupees. 

Held, therefore, that the Courts below were 
right in decreeing tho plaintiff’s claim of a 
right ol way by grant upon parol evidence only 

(a). 

Though a right of way over other lands of 
the landlord cannot bo acquired by prescription 
under S. 26, Limitation Act, it can bo created 
by grant ( b ) 

It is extremely doubtful whether" a tenant 
who uses a pathway by the mere leave and 
liconse of the landlord is invested with anything 
in the nature of a right enforceable by suit. 9 

Though the preamble of an Act. dees not con- 
trol any plain enactment which follows it, it 
may be a most useful guide when a question of 
doubt arises upon the construction of a parti- 
cular provision and considerations relating to 
the soopo of the Act are involved. Sltal 
Chandra Chowdhury v. Mrs. A.J. Delanney, 
20 C.W.N. 1158-94 Ind. Cas- 450. 

N.R. CHATTERJEA and RICHARDSON, JJ. 

References (a) 31 A. 612, /?. (5) 19 C.w* 
N. 1211 (1214), F. 


40 
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Easements— (Concluded). 

(2) Right of support — Raising a will to a 
greater extent — Additional burden — En - 
croachmmt on original easement — Claim 
— Limitation — Art. 32, It imitation Act — 
Not applicable. 

Where the defendant raised the plaintiff’s 
wall a jutting on the defendant’s property from 
11 /ett to 19 feet oreoting a second storey of bis 
house and put a dopalia or double sided thatch, 
thereby placing an additional burden upon the 
plaintifi’s wall. 

Field, that the defendant’s act amounted to 
an alteration whioh constituted an extension or 
encroachment upon the original casement 
enjoyed by the defendant and also an aotionable 
wrong. 

Field , that Art. 32, Seh. 1 of the Limitation 
Act was not applicable to the plaintiff’s claim 
and that although an encroachment upon 
easement may amount to a perversion of the 
purpose for which the owner of the dorainaut 
tenement has the right to use the property, 
none the less the plaintiffs are not restricted to 
two years in order to bring tbeir suit [a). 
Jaddu Ram y, Kanhaia Ram, 33 Ind. Cas. 90. 
Walsh, j. 

References [a) 8 A-L.J. 914 ; 2G C. 5^4 ; 8 
A. 446, R . 

(3) Right of way — Permanent tenures 
held under same landlord — One if may 
acquire right by prescription against the other 
— Prescription by tenant in possession inuring 
to owner's benefit — Grant implied upon sever- 
ance, in cases of continuous easements — Conti- 
nuous easement, right of way when— Permanent 
adaptation of tenement — Grant inferred from 
long user alone— Easement of necessity— Grant 
if may be presumed upon severance — Suit for 
declaration of right of casement —All servient 
owners if necessary parties — Cause of action. 
Madan Mohan Chakravarty v. Sashi Bhusan 
Mukherjl, 19 C.W.N 1*211 = 31 Ind. Cas. 543. 
See Final Fart, 1915, Col. G14. 

(4) Customary light — Right of burial — 
Mahomedans claiming ru hi to bury their 
dead in a certain locality . Mathura Prasad 
v. Karim Baksh, 13 A.L.J. 1091 - 31 Ind. 
Cas. 805. See Final Part, 1915, Col. 645. 

(9) Distinction between creation of, and case- 
ment and a transfer of an — Registration. See 
Transflu or Property act, No. 2*1, u 
Bur. L.T. 211. 

(6) Sun for declaration of right to —Conver- 
sion of suit with one for declaration — Of title 
not allowed. See CIV. PRO. CODE (1908;, 
No. 356, 31 lad. Cas. 341. 

(7) Right to discharge surplus water through 
watercourse — Natural right — Proof. See 
LIMITATION ACT M90S), No. 88, 35 Ind. 
Caa. 394. 

(8) Grant of right of way— Verbal agree- 
■ment — Sufficiency — No writing registered 
necesfeary. See TRANSFER OF PROPERTY 
.ACT, No. 69, 34 Ind. Cas. 95. 


'Easements Act, 

(1) S. 15— Right to take water— Long user — . 
Presumption of lawful origin — Difference 
between Indian and English Ijaio. 

Where there has been a long and uninter- 
rupted user for a long series of years the law 
will presume that the usor has been as of right 
aud that the right had a lawful origin, if a 
lawful origin is possiblo. 

P and M wero admittedly from 1839 using 
tho water from a tank situate on land B the 
sale deed for which was in the name of M oue 
of “ Thottam Mudaliars ” applicable to both P 
and M for carrying on the cultivation of land 
A, belonging jointly to both P and M. The 
tank was dug sometime subsequent to the pur- 
chase by B, but by whom, it was not known. 
The water was being taken io A through a chan- 
nel D belonging to both P and M. In the 
absence of anything to show that P was allow- 
ed the use of the water by the permission of 
anv body. 

Held that P was, as of right, entitled to the 
use of the water of tank B for the cultivation 
of plot A. 

Per Phillips , J.— Tho law rolating to the 
acquisition of rights of easements under the 
Indian Easements Act is the same as under the 
English Prescription Act. 

The user by P jointly with M of the water 
from tank U for the joint cultivation of plot A 
does not affect the nature of the right which is 
a right over the servient heritage acquirod by 
him by virtue of bis ownership of plot A. Tho 
right prescribed for is not a right to irrigate 
jointly but a right as part-owners of a domi- 
nant heritage. Saminatha Mudaly v. Velu 
Mudaly, 4 L.W. 128 — (1916) 2 M.W.N. 192 = 
20 M.L.T. 544 = 35 Ind. Cas. 749. 

WALLIS, C .T. and PHILLIPS, .7. 

Reference'. — 8 O NV.N 359, D. 

(2) S. 15— Easement — Prescriptive rights 
claim to— Duration of enjoyment to be 
proved. 

To establish a right to an casement by 
statutory prescription it is necessary to prove 
enjoyment of tho right (whether 20 years or 
GO years) within “ two years next before the 
institution of tho suit wherein the claim to 
which such period relates is contested ” (a). 

Enjoyment tor 20 years under tho provisions 
of tho Limitation Acts of 1871 and 1877 before 
Act V qf 1882 came into force, whioh ended 
long before the beginning of tho “ two years 
next*' before the institution of the suit, is 
ineffectual. 

Proof of 12 years enjoyment is not sullioient 
to shift the onus of proof on tlje party denying 
tho right (5). Rangappa Nalcker y. Appala 
Raja, 3:1 Ind. Cas. 503. 

8ADASIVA A1YAR and MOORE, JJ 

References (a) 29 M.L.J. 885 = 18 M.L.T. 
476 = 2 L.W. 1107 = (1916) M.W.N. 113-31 
Ind. Cas. 523, F.\ (6) 33 M 173 = 20 M.L.J. 71 
=6 M.L.T. 306 = 4 Iud. CaH. 1070, D. 

(3) S. 15 — Ucope of— Limitation Act (1908), 
8 . 26— Prescriptive easement , acquisition of— 
Peaceable and open , enjoyment, meaning of — 



DIGEST OF OASES. 


630 


Eaiemeoli Act— (Continued), • 

Verbal dispute by servient owner, whether pre- 
vents enjoyment by dominant owner from being 
peaceable . Huthu Goundao y. Anantha Goun- 
dan, 2 L.W. 1107-29 M.D.J. 685-18 M.L.T. 
476 — (1916) M.W.N. 113-31 And. Cas. 528. 
See Final Part, 19i6, Col. 647. 

(4) S. ‘23— Tiled rooj changed to pukka roof 
— Additional burden. Damodar Das y. Tllak 
Chand, 13 A.L.X 791=30 lud. Oas. 941. 8ee 
Final Part, 1915, Col. 64S. 

(6) Ss. 28, 33, 51— Light and air — Dominant 
owner— His rights— Extent of — Alteration 
of dominant tenement— No excuse lor en- 
largement of right — Imposition of greater 
burden on servient owner— Not allowed . 

The dominant owner has the right that the 
servient owner shall not obstruct the free access 
to the ancient window of these cones or pencils 
of rays that have hitherto found access to it. 
ThiB right is not lost by shifting the window 
backwards or forwards, but it is subject to tho 
proviso that, if, in spite of an obstruction being 
erected by the servient owner, the same quantity 
of light still penetrates the aucient window, the 
dominant owner has no remedy iu equity (a). 

But where tho dominant tenement has been 
rebuilt, the reliof to winch the dominant owner 
is entitled is still further limited by the terms 
of 8. 51 of tho Easomcufcs Act. There must bo 
no greater burden imposed ou the servient tene- 
ment. The right is the obstruction which is 
a nuisanco under existing conditions must be 
such that it would have. been a nuismee also 
under tho conditions formerly obtaining. The 
dominant owner return* his right, but cannot, 
by altering his tenement, enlarge the remedy to 
which he m touted (5). Prcmji Ladha v. 
Yleram Amul, 9 8.Jj.Lt. >01 = 33 hid. Ca*. 615. 
PU\TT, J C and l KOUCH, A J.C. 

Rcjettnc (a) (1904) A.C, 179; (1907) 2 Ch. 
D. 500 ; 11913) 2 Cn. 1). 421 ; 3d M. 327, R. 
(b) 11907) 2 Ch. 12. jOO, relied on. 

(C) S 3J 8 o No. 5, supra. 

(7) S 47 — • Wat* rcourie — Easement as 
against Government when and hoio acquired 
— Water cess, classification, of bed, for levy 
of, by Government. 

Eight of easemont against (1 •vernraont may 
be acquired iu oases where water Ujws conti- 
nuously through a rill, Kutti and another 
water course and forms a natural atrefcm. Once 
tho ozistence of an oasemout is shown, it is for 
Government to show under 8. 47 of the Ease- 
ments Act that it interrupted that easement 
more thau 20 years ago or that the plamtiiT 
rendered its use impossible. Mere failure ou 
tho plaintiffs part to repair tho brc»ch would 
not amount to obstruction by the servient 
owner or rendering the use impossible by tho 
dominant owner. 

Where the rills run through tho plaintiffs 
pattah land and thoir beds have uot been sepa- 
rately demarcated as poramboke, they are part, 
of the pattah land and not the property of 
Government and the water course cannot be 
said to belong to Government. So Government 


Easements Act— {Concluded). 

oannot olaim to levy water cess. Kalyana 
Mudall v. Secretary of State, 31 Ind. Cas. 
982. 

WALLIS, C.J, and AYLING, J 

(8) S. 47— Diversion, of water route— Whe- 
ther obstruction. Lachml Naraln v. Ram 
Sarup, 13 A.L.J. 821 — 30 Ind. Cas. 50d. Bee 
Final Part, 1915. Col. 649. 

(9) 8. 51. Bee No. 5, supra. 

(10) Ss. 52, 53, 54, 60, G2 — Transfer of pro- 
perty coupled with license— Transfer void 
for want of writing or registration — Vali- 
dity of mere license — Such license whether 
revocable . 

Transfers of different rights in two properties 
may be simultaneous and yet distinct, e g., 
transfer of a mill and a license to use the site 
cn whiph it is built. 

In India, as in England, the express grant of 
a mere license need not be in writing (a). 

But where a license is coupled with a grant 
of immoveable property or of an interest in 
immoveable property of a kind for which writing 
and registration are compulsory, the grant of 
property exists independently of the license ; 
and. where writing and registration are com- 
pulsory, the grant, if unwritten and unregis- 
tered, would be void, and the license, stripped 
of its accompaniment, would remain a mere 
license (6). 

The geueral proposition that a licence coupled 
with a void grant remains nothing but a mere 
license and is accordingly revocable must be 
taken as subject to tho following reservations: — 

(ui A licensee under a void agreement made 
for valuables consideration, who has entered 
into occupation and paid rent, is in the same 
position in equity as if a valid grant had been 
made, and bis license cannot therefore be 
revoked at will (c). 

(6) A rnero license is not revocable, when the 
licensee, acting upon the license , has executed 
work of a permanent character and incurred 
expense in so doing (d). Nar ; ngdas y. 
Ratanlal, 12 N.L.R 75- 31 Ind v as 471. 

Stanyon. A. J.C. 

References : — (a) 4 M II. G. P3 ; 31 A. 612 J 
| (1845) 13 Moo. A W. 838 (845) =67 R.R. 831; 
(1851) 21 L.J. (N.3 ) Exch. 35 = 86 R.R 576, 
R.\ 1 N.L R. 147, D. (5) 31 R R. 757 ; (1834) 
1 t*. M & U. 118 = 40 R.R. 626 ; i>«94) 2 Ch. 
437 (148) ; 10 C. 610, R. (c) (1SS2) 21 Ch. D. 
9 ; (1901) 2 Ch. 598, R (d) 8 A. 69, R, 

(11) 8. 53. See No. 10, supra . 

(12) 8 . 54. Sou No, 10, supra . 

(13) 8. 60. JSee No. 10, supra. 

(11) 8. G2. See No. 10, supra. 

Editor. 

Newspaper— Co editor— Contract of service — 
Power of Managing Director to vary duties and 
hours of attendance — Refusal to do duties 
I assigned— Olaim for STilary. See CONTRACT, 
1 No. 4, 30 M.L.J. 207. 
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Ejectment. 

Bee BUKDEN OF FROOF. 

Bee CO-SHAKERS. 

Soo Landlord and Tenant. 

Seo Possession. 

(1) Ejectment, suit lor— Revenue sale— Ad- 
verse possession- Plaintiff to succicd on his 
own title — Defendant not able to establish 
title to all land in his possession. 

There were two contiguous estate* A and B, 
held by X and Y respectively. X annexed a por- 
tion of H and professed to hold it as included 
in A, till the title of B was extinguished. X 
made default in the pijment of Government 
revenue and his estate A was sold : 

Held, that the Collector only sold tho estate 
A as it stood at tho time of tho permanent 
settlement and did not put up to sale tho por- 
tion of B annexed to A by X. 

The effect of the adverse possession by X 
with regard to tho land* of B was to make him 
a joint proprietor ol R along with Y. 

The plain tiff in an action in ejectment must 
succeed on the streigtb of his own title; he 
cannot succeed, merely because tho defendant 
may not bo able in establish title to all the 
lands in his possession. Balkuntha Nath R&l 
Chaudhurl v. Basanta Kumar! Dast, 16 C.L. 
J. 151 = 34 Ind. ('as. b-!G. 

MOOKERJEE and ROE, J.F. 

(2) Suit for ejectment— Defendant in posses - | 
sion for a long tim*‘ by builamg on the land | 
— Kutcha house — No presumption that land 1 
let for building purposes. 

The plaintiff, an auction-purchaser of the 
rights of a former zemir (Jar, .-u f d to eject the 
defendant from an enclosure. L’he defendant 
pleaded that he was in adverse proprietary 
possession. It was found that- the defendant 
was uot in adverse prjj-sf smon, but the suit was 
dismissed on the ground that, the defendant 
having built a kachcha house cn the land and 
having been in pouscssion thereof for a very 
long time, tho* presumorion was that the land 
had been let to him for building purposes : — 

Lfeld that long possession on the p«rt of tho 
defendant raised no presumption that the land 
bad heeu let for building purposes, and no 
arrangement having been proved that the 
defendant was to remain in possession for all 
time in corsideration of services rendered* by 
him, he was. liable to ejectment at the suit of 
the zemindar. Anand Sarup y. Chawwa 14 
A.L.J. 1 15 -34 1 iid, Caa. 952. 

Richards, c j., and Rafiq, j. 

(3) Notice to qrvt by one of two joint 
Receivers, \f valid— Joint Receivers, duty 
of —Direction in order of appointment- 
joint tenants, aemise by — Contract Act , 

8 . 200 — Ratification. 

A notice to quit given by one of two joint 
Receivers, on behalf of both, is not a valid 
notice and cannot terminate a tenancy. 

The doctrine that where there is a demise by 
joint tenants, ooe may give notice on behalf 


Ejectment— (Continued). 

of all, does not apply to the oase of joint 

j Receivers. 

j If the notioe to quit is given by an uuauthor- 
i ised person, a subsequent ratification will not 
| make it effectual, Biace the notioo must bo one 
which is in fact binding on the tenant when it 
| is served. 

] When two persons are nppointed joint Ileoei- 
, vers, unless there is a direction or an indication 
: to the contrary m the order of appointment, 
the intention of the Court must bo deemed to 
| be that they, as officers of the Court, should 
| meet and discuss togothcr th«' questions, whioh 
come before them for determination in the 
course of the management of the ostate, and 
that, in all matters which require tho exercise 
; of judgment and are not purely ministerial, 

| the action taken should be the result of their 
! united deliberation. The very object of ap- 
j pointraent of joint Receivers would be defeated, 
if one were held competent to delegate his 
| functions to the other. 

, Rights of property cannot be changed ri tros 
peotively by ratification of an act inoperative 
at the time ; to nuke an act rightful which 
otherwise, would bn wrongful, must bo at a time 
when tho principal could s»ill lmvo lawfully 
done it himself. Cassim Ahmed Holla v. 
Eusuf Haji Ajam Pepardi, 13 C.L.J. 453 = 34 
Ind. Can. 221. 

SANDERSON, C.J., WOODKOKFE and 
MOOKERJEE, JJ. 

(4) Suit far ejectment — Defence of permanent 
and he? liable right > -Burden ol oroof --Evi- 
dence Act { L of 1 S 72 ), S. 18 — Statements 
by persons from whom the pa? tics to the 
suit have derived their interest in the subject- 
matter of the suit 

Where in a «uit far ejectment the defendant 
sets up tho defence of h fl ritable and tiaiiRfcr- 
ablo rights in tho land, the burdou of proving 
tbo plea is on the defondant. 

Statement* made by a person regarding his 
interest in tho subject matter of the suit made 
after hiR interest in it ha^ ceased cannot be 
used as admissions under H. 18 of tho Evidence 
Act, and there is no otner provision of tho law 
uudor which they are admissible in evidence, 
Ma Shwe Yat Aung v Mauog Da LI, 9 Bur, 
L.T. 152=33 lnd. Cas. 9K8. 

V KIN, J. 

(5) Suit, for possession * and ejectment of 
trespasser — L mdloid supporting trespasser . 

The fact that the landlord supports or in any 
other way assists a lre»pt?Boc in bin defenoo in 
a suit for his ejectment and for possession filed 
against him by tho tenant, would not givo the 
trespasser h right retain tho property against 
the tenant. Kartlc Rcwant v. Central 
Karkend Coal, Co Ltd , I Pat. L J. 430. 
CHAMIER, C J. and BHAHFUDD1N, J. 

(6) Homestead, transferability of— Ejectment 
of trespasser. 

On a partition between two landlords the 
house of a raiyat ol an undivided estate fell 
within the patti of one landlord and oultivablo 
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Ejectment — ( Continued ). • 

lands in the patti of another landlord. Subse- 
quently to thiB partition tho raiyat sold tho 
house to tho defendant. The landlord brought 
a Buit in tho MnnBifTa Court for ejectment of 
the defendant. Held , that the landlord was 
entitled to have the defendant ejected. 

Where a landlord 6ues for tho ejiotiuont of 
the purchaser of a non-tran*ferabIo holding ns 
a trespass, suoh a suit should not be regaided 
as one based upon the provisions of tho Bengal 
Tenancy Ac*; but as an ordinary suit for eject- 
ment. Raghubar Singh v. Kamgulam MUsJr, 

1 Pat. L.J. 50*2 = 36 Ind. Oas. 053. 

SlIARFUDDIN and ROE, JJ. 

(7) Suit to contest notice of ejectment— Claim 
asunder proprietors — Cancellation of nolice 
by Revenue Court— Cause of action. 

Where the plaintiffs in a suit to contest a 
notice of ejectment claimed to be under proprie- 
tors of tho land, and tho notice was cancelled 
by the Rovonue Court on the finding that they 
had greater rights than those of a m?ro tenant, 
the said decision of tho Revenue Cwrt afforded 
a oause of action to tho land'ord to go to the 
Civil Court for a declaration th-U the plaintiffs 
did not posaees any uuder-proprietary rights. 
Ram Asre v. Muhammad Abul Hasan Khan, , 
30 Ind. Cas. ‘218. 

LINDS \Y, J.C., and KANIIAIYA LAL, A.J. 

C. 

References :-n Ind. Cas. 920 ~ 11 0. C. 196, 

R. 

(8) Suit against sub tenant' a sub tenant— Sub- 
tenant aided as party after period of limita- 
tion . 

Whore, in a suit for ejectment against the 
Bub-tonant’s sub-tenant, tho sub-tenant was 
made a party after the expiry of the period j 
limited for ejectment suits the whole suit failed. 

Fakhrun-nlasa Blbl v. Imdad All, 30 Ind. Cas. 
795. 

BA1LLIE, S M., and TWEEDY. J.M. 

(9) Decree against pro forma defendant in — 
Ejectment suit whutin no relief claimed 
against him. 

A decree against a fcpro forma defendant in an 
ejectment suit wherein no relief ih claimed 
against him is in Accordance with law when 
that person’s rights have bceu thrashed out 
and he has been found to he a non occupancy 
tenant. Oanga Charan v. Manghi Pgasad, 31 
Ind. Cas. 861. 

BA1LLTE, h.M. 

(10) Zamindar’s land — Trespasser — Ttespass 
for non cultivation purposes — Suit in eject- 
ment— Maintainability in Civil Court — 
Trespass for cultivation— Rent, Court — 
Jurisdiction. 

If a person had trespassed upon the land of 
a Zamindar for purposes other than cultivation, 
a suit to eject him oan bo instituted in a Civil 
Court. But, should he cultivate tho plot, a 
suit for his ejectment oan be brought in a Rent 
Court. Muait. Champa Kuar v. Patl Ram, 33 
Iud. CftB. 70 

HOLMS, S.M. 


Ejectment— (Continued). 

(11) Land held on favourable rent— Right to 
eject by notice, not affected— Rules regarding 
resumption or assessment of rent— Effect. 

Held that the merejfact that ajow rent is paid, 
does not in itself operate to deprive tho land- 
holder of his right to ftjeot by notioe. 

Held , also, that tho sections relating to re- 
sumption or assessment of rent on holdings held 
at a favourable rate of rent provide an addi- 
tional method of procedure but do not have the 
effect of making it incumbent on the landholder 
to proceed undor them. Ram Adhln v. 
Mahara] Bhagwatl Prasad Singh, 33 Ind. Cas. 
141. 

BALLIE, J.M. 

(12) Ejectment , notice of — Land from which 
tenant to be ejected* clear specification of 
—Omission to include plots in tenant’s 
possession— Notice bad . 

A notioe of ejectment m which the land 
from which tho tenant is to be ejected is not 
clearly specified, is bad in law and cannot be 
noted upon. Suraj Balt v. Manager of 
Nanpara Estate. 33 Ind. Cas 168. 

’ HOLMS, S.M. and CAMPBELL, J.M. 

Reference : — B. D. No. 9 of 1892, R, 

(16) Notice of ejectment, suit to contest— Claim 
of under proprietorship— Adjudication of 
claim by Court , necessity of. 

In a suit to contest tho notice of ejectment, 
if the plaintiff has set up a claim, that he 
is an under-proprietor and not a tenant, 
obviously it is the duty of the Courts to 
adjudicate on this claim in so far as a prima 
facie case is concerned Mahablr Singh; v. 
Manager, Court of Wards, Ajodhya Estate, 
33 Ind. Cas. 246. 

HOLMS, S M. and CAMPBELL, J.M. 

(14) Ejectment , suit for , in twelfth year — 
Effect. 

Per Tweedy , J.M. :—kn ejectment suit filed 
in the twelfth year is fatal even though the 
tenant is not actually ejected until tho twelve 
yoars are over. 

Bor Daillie , S.M. : — A suit brought in the 
twelfth year of occupation must succeed, and 
this prinoiplo applies whether the tenant is 
entitled to hold throughout the twelfth yeaj 
owing to its being the last year of a period or 
booauso he cannot, as of an ordinary right of 
occifpancy tenant, ho ejected till th<? ozpiry of 
the year. Machley v. Bahrat Indu, 33 Ind. 
| Cas. 4 k 27. 

! Baillie, s.m. and Holms and TWKEijf, 
| OKED. J.MS. • 

(15) Ejectment, suit m — Trespass— One tenant 
in common, right of, to sue alone— Civ. Pro . 
Code (1908), O. XXVI, r. 9 — Personal inspec- 
tion by Judge —Finding based on— Judgment, if 
valid. Syed Ahamad Sahib Shutarl v. The 
Magnetite Syndicate, Ltd , 2 L-W 460 = 17 
M.L.T. 387 «28 M.L.J 598 = 29 Ind. Cas. 60 
= 39 M. 501. See Fiual Part, 1915, Col. 6(1. 

(16) Ejectment, suit ih — Trespasser in posses- 
! sion— Inability to plead non-abandonment by 
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Ejectment— (Continued). 

tenant. Sahasratn y. Sheooath, 11 N.L.R. 124 
— 31 Ind. Cas. 303. Soe Final Part, 1915, 
Col 651. 

(17) Plaintiff's refcctlie title - Person whose 
lands are sold m execution of a decree against 
him need give possession except to the right- 
ful ‘claimant. Maung Tev v. Mating On, S Bar. 
L.T. 127-29 I ud. C.i9. 891 = 3 L.B.R. 165. 
See Final Part, 1915, Col, 653. 

(IS) Soa ACT XV OF 1882 (PRESIDENCY 
SMALL CAUSE COURTS), No. 5, 4 L.W. 402. 

(j' 9) Cliowkidari Cbakrau lands resumed and 
Bellied with zemindar -Suit by pattndar for 
possesion of those lands — Cau-e of action — Of 
tenants settled by zemindar. Sor BEN ACT 
VI OF 1370 (VlLLVGE CnOWKIDAR), No. 1, 
33 Ind. Cis. 593 

(20) Raiyat, transfer of holding by, to undcr- 
raiyat — Of undcr-raiyit by tenure-holder — 
Notice if ne^cssarv. Soe BEN. ACT VIII OF 
1885 (Tenancy), No. 27, 34 Ind, Cas. 912. 21 
C.W.N. 363. 

(21) See BEN. ACT VIII OF 18S5 (TENANCY), 
No. 74. 31 Ind. Cal 537. 

(22) Soo Ben. ACT VIII OF 1895 (TEN- 
ANCY), No. 23-5, 32 Ind. Cas. 614. 

(23) See Mad. ACT 1 OF 1909 (Estates 
Land), No. 2, 35 Ind. Cas. 121. 

(24) See U.l\ ACT II OF 1901 (AGRA TEN- 
ANCY) No 55, 33 Ind. Cas. 69. 

(25) In respect of grove. See U P. ACT II 
of 1901 (Aura Tenancy), No. 30, 31 ind. 
Cas. 493. 

(26) See U.P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 31, 34 Ind. Cas. 84. 

(27) In suit, question of proprietary title 
when arises— Appeal. See U.P. ACTlIOF 1901 
(AGRA TENANCY , No 51, 31 Ind, Cas. 853. 

<28 * 29) See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 7 -a, 32 Ind. Cas. 386. 

(30) See U. P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 2l-fc, 32 Ind. Cas. 395. 

(31) See U. P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 29 a, 32 Ind. C?3. 576. 

(32) See U. P. ACT II OF 1S0I (AGRA TEN- 
ANCY), No. 8 a , 32 Ind. Cas. 595. 

(33) Abandonment of holding — Cultivation I 
by hub-fenant. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 7 -a, 32 Ind. Cfts. 3SC. 

(34) Notice of— Decretal amount not dopo- ' 

eiled on account- of illness — Service of notice— ! 
Diligenc e in f-fTrctir.g personal service. See U P, j 
ACT II OF 1001 (AGRA TENANCY), No. 34-a, 
32 lad. Cas. 17. | 

(35) 8uit f >r — Proprietary lit lc-- Acquiescence 
—Appeal. See U P. ACT II OF 1901 (AGRA 
TENANCY), No. 50, 31 Ind. Caa. 857. 

(35-a) See U.P. 'CT II of 1901 (AORA 
TENANCY), Ho. 35-o, 32 Ind. CaH. 755. I 

(36) Suit for, through Revenue Court — 1 
Recognition of trespassers as tenants. See ; 
OUDH ACT XXII OF 1886 (Rent), No. 43-a, 
36 Ind. Cas 770. 


-E j ectraen t —(Continued ) . 

(37) Suit to contest notice of, dismissal of — 
Suit for declaration of status as under-proprietor 
before aotual ejectment, maintainability of — 
1 Jurisdiction of Civil Court — Oudh Rent Act. 
i 8. 108, els. (8) and (10). See OUD1I ACT XXII 
; OF 1886 (RENT), No. 1, 19 O.C. 67. 

' (38) Of trespasser through Revenue Court — 

J Jurisdiction of Rovonue Court, Soe OUDH 
ACT XXII OF 1886 (RENT), No. 18, 30 Ind 
1 Caj. 257. 

(39) Suit for compensation for illepal — 
Parties — Limitation. Sec OUDH ACT XXII 

' OF 1886 (RENT), No. 34, 31 Ind. Caa. 447. 

(40) Any onn of two lambardara alone enti- 
tled to eject ten air when. See OUDH ACT XXII 
OF 1886 (RENT), No. 33, 35 Ind. Cas. 760. 

(41) Right of tenant-in-chief to ejeot trespas- 
ser as sub-tenant. Seo OUDH ACT XXII OF 
1836 (RENT), No. 42, 30 Ind Cas. 206. 

(42) Co sharers — Right of one co-sharer to 
apply for ejectment of tenant. See OUDI1 
ACT XXII OF 18SG (RENT), No. 19, 34 Ind. 
Caa. 693. 

(43) Lease under Oudh Circular XVI of 1874- 
Nature and incidents of. See OUDH ACT XXII 
OF 1886 (RENT), No. 16, 31 Ind. CaH. 760 

(44) Sec Oudii Act XXII OF 1886 (RENT), 
No. 31, 33 Ind. Gas. 257. 

(45) See OUDH ACT XXII OF 1886 (RENT), 
No. 17, 31 Ind. Cas. 472. 

(16) Agreement between landlord and ten- 
ant— Rate of rent fixed— Liability to, in default 
of payment — No period died for tenure — 
Enhancement of rent — Not possible. 8ee 

Oudii act XXII of lsbg (Rent>, No. 11 , 
33 Iud. Cas. 157. 

(47) Suit— Bonamidar— Certified purchaser, 
if can recover possession. See CIV. PRO. 
CODE (1908;, No 150, 4 L.W, C09. 

(48) Suit for— Error in the number of tho 
plot— Amendment of plaint. Soo CIV. FRO. 
CODE (1908), No. 357, 32 Ind. Cas, 512. 

(49) In spite of insufficient notice. SeeClV. 
PRO. CODE (1908), No. 351, 31 Ind. Caa 479. 

(50) SuiL, in — Appeal by defendant against 
deoreo of— Court in allowing appeal if may 
decree it in favour of non-appealing defend- 
ants. Soe CONTRACT, No. 13, 20 C.W.N. 
1054. 

(51) Suit for and for damagos for use and 
occupation — Suit after termination of teuanoy 
— CIsim whether for distinct subjects. See 
COURT FEES ACT, No. 19, 36 Ind. Cafl. 883. 

(52) Re-Bale of grove — Vendee whether liable 
to. Soe Custom (General), No. 2, 81 Ind. 
Cas. 979. 

i (53) Decree for — Appellate decree — Merger of 
original decree — Appeal dismissed for default— 
Decree, which, to bo oxeoutod. See EXECU- 
TION OF DECREE, No. 18, 24 O.L.J. 623. 

(54) See HINDU LAW (JOINT FAMILY), 
No. 27. 34 Ind. Oas. 827. 
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Ejectment— ( Concluded ) . < 

(66) See LAND ACQUISITION ACT (1994), 
No. 6, 36 Ind. Cas. 265. 

(66) See LANDLORD AND TENANT, No. 69, 
36 Ind. Gas. 283. 

(57) Tenant’s right to oompensfltion (or build- 
ings or for time to remove them after expiry of 
term— Equitable estoppel, flee LANDLORD 
AND Tenant, No. 29, 9 Bur. L T. 101. 

(58) Lessor not a de facto landlord— Lessee 
not given possession— rEffont— Ejectment. Soo 
LANDLORD AND TENANT, No. 14, 23 C.L J. 
563. 

(59) Enhanoement subsequently declared 
illegal — Notice of, if proper— Estoppel. 8eo 
Landlord and Tenant, No. 37, 33 lad. 
Cas. 163. 

(CO) Soo Landlord and Tenant, No. 64, 

34 Ind. Cas. 711. 

(Gl) See Landlord and Tenant, Nos. 39 
and 10. 33 Ind. Ca*. 214. 

(62) See LANDLORD AND TENANT, No. 46, 
33 Ind. Cas. 263. 

(63) See LANDLORD AND TENANT, No 47, 
33 Ind. Cas. 264, 

(64) See Landlord and Tenant, No. 57, 
33 Ir.d. Cas. 556. 

(65) Lease taken from one of oo sharers — 
Right of latter to sue in. 8eo LANDLORD AND 
Tenant, No. 59, 34 Ind. Cas. 71. 

(66) See Landlord and Tenant, No. 42, 

33 Ind. Ca**. 232. 

(67) Notice of, by Kingte'oo sharer— If proper. 
Bee Landlord and Tenant, No. 41, 33 Ind. 
Cas. 215. 

(G8) Sgq Landlord and Tenant, No. 63, 

35 Ind. Cas. 302. 

(69) Seo Landlord and Tenant, No. Cl, 

34 Ind. Cas. 304. 

(70) See LEASE, N ). 14, 34 Ind. 0 is. 510. 

(71) Covonant by leBsor to ronow— Posses- 
sion; suit for — Ejectment. See LEASE. No. 10, 
31 Ind. Cid. 919. 

(72) Suit in Revenue Court to eject tenants 
— Subsequent suit by landlord in Civil Court — 
Saving of limitation, flee LIMITATION ACT 
(1908), No. 45, 36 Ind. Cas. 770. 

(73) 8ee MORTGAGE (GENERAL), No. 60, 35 

Ind. Cas. 87. « 

(74) Non-transferable occupancy holding— 
Purchaser of a Hhare — Right to possession. 
See OCCUPANCY, No. 1, 23 O.L.J, 304. 

(75) Seo Possession, No 7, 8 L.TLR. 372. 

(7G) See Reh JUDICATA, No. 28, 34 ind. Cas. 
640. 

(77) Decision of Revenue Court that plaintiff 
as co-sharer not entitled to suo for— Suit as 
lambardar. See Res JUDICATA, No. 20, 35 
Ind. Cas. 612. 

(78) Tender of lease at prevailing rate— Refu- 
sal of valid tender by tenant — Liability to. See 
Tender, No. I, 83 Ind. Cas. 460. 


Ejectment Bolt, 

(1) Proof of •plaintiff's title -Di fend ant in 
possession for period less than 12 years — 
Suit land lyinq waste previously. 

In a suit for ejectment plaintiffs established 
tboir title to the plaint lands. As regards the 
question of limitation* it was found that tbo 
defendant’s possession arose within 12 years 
before suit and the suit lands were lying waste 
during the remaining portion of the 12 years. 
Held that, hm the plaint lands were waste they 
wore presumably in the possession of the. 
plaintiff, who had title to them during the 
remaining portion of the 12 years. Murugappa 
Mudaly v. Panagantl Jagannath Rayanlra 
Gftru, 30 Ind. Oas. 191. 

Sa.DASIVA AIYAR and SESHAGIRI AlYAR, 
JJ. 

(2) Insufficient v or invalidity of notice, if 
can be .pleaded for the first time in second 
appeal. Sec MAD. ACT I OF 1908 (ESTATES 
Land), No. 20, 4 L.W. 168 

Ekrarnamah. 

Agreement to convey land by gift to Sitam- 
bari* Jain Society— Construction— Agreement 
whether void for remoteness— -Hindu Law — 
8s. 2 (d), 14. 40, 54, Transfer of Property Act — 
Specific performance of the covenant whether 
can tie granted — 8. 22, Specific Relief Act. 
See AGREEMENT, No. 2, 1 Pat. L.J. 238 

Elephant. 

Trapped in pit dug in another’s land, owner- 
ship of See Evidence ACT, No. 49. 31 Ind, 
Cas. 579. 

Emigration. 

Mentions of Cutch — Settlement in East Africa 
— Law applicable — Presumption — Domicile. 
See CUTCH I MF.MONS, No. 1, 20 C.W.N. 362. 

Emigration and Labour (Assam) Aet. 

See ACT Vf OF 1901. 

Encroachment. 

By neighbouring owuer. Seo ADVERSE 
POSSESSION. No. 7, 34 Ind. Cas. 416. 

Encroachment (Land) Act. 

See Mad. Act III of 1905. 

Endorsement. 

See Negotiable Instruments. 

(1) *' Pledge’ of goods— Naturo of transaction 
— How effected— Necessity for, in case of 
Government; securities — Rights of pawnee. 
See CONTRACT ACT, No. 139, 33 Ind. Cas. 891. 

(2) Promissory noto — Presumption of consi- 
deration — Oral evidence to prove consideration 
for endorsement, i See EVIDENCE ACT. No. 62, 
32 Ind. Cas. 233. 

(3) Of payment towards principal signed but 
not written by debtor — Effect— Limitation if 
savod. See LIMITATION ACT (1909), No. 65, 
3 L.W. 576. 

(4) S. 42, proviso — Suit for declaration tljat 
an, of a document a forgery. Seo SPECIFIC 
RELIEF ACT, No. 44, 14 A.L.J, 980. 
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Enemy, 

(1) Alion — Moaning of the term. See ALIEN 
Enemy, Nos. 3, 5, 9 Bur. L.T. 176. 

(2) Trying with. See TRADING WITH 
Enemy, No. P, 3 1 M.L.J. 860. 

Enemy Trading. 

Ou ihrp.ik of war — Goods shipped in enemy 
ship — Arrest of the ship as prizo —Non-payment 
of bill at maturity — Goods delivered later at 
destination — Liability to pay amount of bill 
with interest. See CONTRACT, No. 15, 18 
Bom. L.R. 915. 

Enfranchised Inams Act. 

Bee Mad. Act IV of 1862. 

English Law. 

(1) English law as to 4 real ’ and ‘ personal * 
action — Applicability to India— English Law as 
to several 41 heirs’’ of a deceased owner taking 
as one * heir ’ not followed in Hindu or Maho- 
medan Law. 8ee CO OWNERS, No. 3, 3 L.W. 
542. 

(2) Right to take water — Lcng user — Pre- 
sumption of lawful origin— Difference betweeu 
Indian and. Bee ELEMENTS ACT, No. 1, 
4 L.W. 128. 

(3) Distinction between freehold and copy- 
hold law. See Lease. No. 6, 20 C.W.N? 1135. 

(4) Public and private nuisances— Right of 
suit — English and Indian Law — Special 
damage. Seo NUISANCE, No. 1, 12 N. L.R, 130. 

Enhancement of Rent. 

Basis of, discussed — Decree of special Judge 
determining amount of enhancement — Appeal* 
See Ben. act VIII of 1985 (Tenancy), 
No. 22, 1 Pat. L J. 409. 

Equitable Estoppel. 

See Estoppel. 

See Landlord and Tenant, No. 29, 9 
Bur. L.T. 101. 

Equitable Mortgage. 

(1) Effect of— Mortgage, recovery of balance 
due on. SbpCTV. PRO. CODE (1908), No. 612, 

8 L.B.R. 150. 

(2) See Transfer of Property Act, 
No. 82, & M.L.J. 347. 

Equities? 

(1) Attorney, if rn *.y claim lien on his client's 
(plaintifFd) decree m aeainst defendant’s prior 
decree against plaintiff, between attorney, 
client an-l others interested in property. See 
ATTORNEY'S Lien, No. 1, 43 C. 932=* 21 C. 
W.N. ICG 

(2) Attachment in execution — Transfer of 
property after nr f ichment— Between decree- 
holder and auction p 1 /■chaser. 8ee ClV. PRO. 
CODE (1908), No. 112 a, 36 Ind. C*s. 732. 

(3) Usury— Abrogation ol--Act XXVIII of 
1855 — Equitable considerations. See MAHO* 
MEDAN LAW (DOWER), No, 2, 14 A.L.J. 1055. 


E q u ! ties— ( Concluded ) . 

(4) Courts of— Time, stipulation as to— 
Jurisdiction, exercise of— Vendor and purchaser. 
See Vendor and Purchaser, No. 8, 33 Ind. 
Oas. 323 (P.C.). 

Equity of Redemption. 

Sto Mortgage (Redemption). 

Suit by mortgagee— Owner of.not mado party 
— Dispossession of ownor by mortgagee decree- 
holder— Right of auoli ownor to suo for khas 
possession Seo MORTGAGE (REDEMPTION), 
No. 24, 36 Ind. Cas. 744. 

Error. 

(1) Any mistake or error in an execution 
petition will not necessarily render such an 
application a nullity. Ramachandra Naidu y. 
Trip Uhl Naidu, (1916; 2 M.W.N. 128-35 Ind. 
Cas. 614. 

SPENCER aud KRISHNAN, JJ. 

(2) Amendment of judgment and deoroo — In 
judgment. See AMENDMENT OF DECREE, 
No. 1, 169P.W.R. 1916. 

(3) Power of Court to rectify erroneous order 
— Limitation. Seo Civ. Pro. CODE (1908), 
No. 2fc3, 30 Ind. Cas. 230. 

(4) Suit for ejectment — In the number of the 
plo' —Amendment of plaint. See CIV. PRO. 
CODE (190S), No. 357. 32 Ind. Cas. 512. 

(5) Partition papers, clerical, in — If enhance- 
ment of rent. 8»'rt LANDLORD AND TENANT, 
No. 43. 33 Ind. Gas. 234. 

Escheat. 

(1) Iqrar-malikan — Mafrur, 

If the terms of an iqrar-malikan indicate that 
a bouse occupied by tenant escheats lo the 
zemindar on the tenant becoming mafrur, that 
expression mafrur as used in the iqrar maltkan 
does not apply to the cape of persons entitled to 
occupy as heirs bui who bad never actually 
been in possession of the houee of a deceased 
tenant. Sheo Nath v. S&rapat, 35 Ind. Cas. 
843. 

Lindsay, j.c. 

(2) Onus— Government to establish prima 
facie ruse — Shifting of onus to the defendant — 
Failure to -prove relationship in a previous 
suit — Evidence against heirs— Evidence Act , 
S, 13. Secretary of 8tate v Subraya 
Karantha, 18 M.L.T. 504-2 L.W. 1176 = 
11915) M.W.N. 962 = 31 Ind. Cas. 590. Bee 
Final Part, 19L5, Col. 658. 

Estate. 

(1) Of lunatic — Properties in which he has 
beneficial interest — Joint property — Whether 
included in the term. Bee ACT IV OF 1912 
(LUNACY), No. 2, 33 Ind. Cas. 106. 

(2 1 See Hindu Law (Widow), No. 19, 
18 Bom. L.R. 954. 

Estates Act. 

Seo OUDH ACT I OF 1869. 

Estatea Land Act. 

Bee MAD. ACT I OF 1908. 
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Batatas PutMoftUi. 

See BEN. A. OT VIII OP 1876. 

See BEN. ACT V OF 1897. 

Estoppel. 

See ClV, PRO. CODE (1908), 8. 11. 

See Evidence act (1872), St£ 116, 116. 

See Bes- Judicata. 

(1) Evidence— Estoppel— Grantee as long as 
he holds a religious office— Cannot alienate 
nor set up a title inconsistent with that of 
grantor— Grantee' s alienee also similarly 
estopped. 

A grantee of lands as long as bo holds a 
religious oilioti in a tomplo is estopped from 
setting up a title inoonsistont with that of the 
grantor, and an alienee from such grantee is 
similarly or top pod and the alienation itself iB 
invalid as against the trustee of the temple. 
S. 116 of the Evidenoe Aot is nob exhaustive of 
the law of estoppel. Thayelbagarn Pillai v. 
Yenkataramakrlshnayan, (1916) M.W.N. 119 
==>33 Ind. Oas. 858. 

Sadasiva aiyar and Napier, j.j. 

(2) Feeding the estoppel — Applicability to 
transactions before 1872 — Hindu convey- 
ances — Transfer of Property .4ct, S. 43 — 
Evidence Act, S. 115. 

Tho equitable principle laid down in S. 43 of 
the Transfer of Property Act is applicable to 
transactions before 1872. 

When a grantor, by a recital, is shown to 
have stated that he is seized of speoifio estate, 
and tho Court finds that the parties proceeded 
upon tho assumption that such an estate was 
to pass, an estate by ostoppel is created between 
the parties and those claiming under them, in 
respect of any after-acquired interest of the 
grantor, the newly acquired title being said to 
* feod the estoppel.’ This principle of * feeding 
tho estoppel ’ is applicable to Hindu convey- 
ances and to oases boforo the Evidence Aot. 
Krishna Chandra Ghoah v. Raalk Lai Khan, 
23 C.L.J. 501 = 21 C-W.N. 218-33 Ind. Cas. 
5G8. 

CHAUOnURI and NEWllOULD. JJ. 
References '. — 10 C.L.R. 61 = 6 C.L.R. 628, 
Expl . ; (18GG) 1 Agra H.C. 164 ; 15 W.R. 394, 
R 

(3) Right of mortgagee to dispute mortgagor's 
right. 

It is not competent to a mortgagee to go 
behind a mortgage to dispute tho rifcht of the 
mortgagor to enforce redemption. Jangl Ram 
v. Sheoraj Singh, 30 Ind. Cas. 231. 

Stuart and Kaniiaiya Lal., a.j.cj. 

(4) Creditor and debtor — Plea of debtor — 
Creditor is bound by terms of agreement 
entered into between him and thtord party— 
Ho proof of inducement by creditor to break 
debtor's contract with third person. 

In a suit by a oroditor to recover lrxpnoy tho 
debtor pleaded that the plaintiff was bound by 
tho terms of a contract arrived at between the 
debtor and a third person for tho purpose of 
paying of! the plaintiff’B debt. There was no 
proof that the defendant was induoed by the 

41 


Estoppel —{Continued ) . 

plaintiff to break his oontraot with the third 
person. Held that the defendant could not 
invoke the aid of the dootrine of equitable 
detoppel against the plaintiff and contend that 
he was not bound by the oontraot entered into 
betweun them. Baba, Navendra Bahadur y. 
Oudh Commercial Bank, Limited, 30 Ind. Cas. 
323. 

STUART, A.J.C. 

(5) Revenue Registers— Land in name of hus- 
band and wife— Wife' s right to claim pro- 
perty as heir. 

Cortain land stood in the Rovenue Registers 
in tho joint names of the plaintiff and her 
husbaDd. The wife was living on the property. 
Held that these facts did not prevent the plain- 
tiff, from proving that the land in question was 
her sole and separate property. Held also that 
the circumstance that the wife lived on the 
property was one whioh was likely to put a 
mortgagee on enquiry to ascertain what her 
intcroBt was. There wab no eBtoppel and the 
mortgagee was grossly negligent in refraining 
from making tho neceRRary enquiries. Hoy- 
appa Chetty v Ha Ho Yelk, EOInd. Cas. 692. 
Young, j. 

(6) Party compromising suit not estopped from 
0 urging setting aside sale in entirely, when . 

A party who has entered into compromise is 
not estopped from urging that if sale in the 
suit is sot Aside at all at the instance of another 
party it must be set aside in its entiroty. 
Icchamonl Daal v. Prosunsg Kumar Hondal, 
31 Ind. Cas. 858. 

CHAPMAN and NEWlJOUIiD, JJ. 

(7) Landlord and tenant- Non- transferable 
holding, usufructuary mortgage of, by the 
tenant — Acceptance of rent from the mort- 
gagee— Validity of mortgage if can be 
questioned by the landlord. 

Where the under-proprietor of a non-trans- 
ferable but heritable holding mortgaged the 
same with possession to certain persons whose 
names were aho recorded in the Revenue 
Register as mortgagees : Held that the faot of 
the aoceptance of the Rent for the holding from 
the mortgagees paid by them sometimes on be- 
half of the mortgagor, at other times jointly 
with the mortgagor and even the faot that the 
mortgagor and mortgagee were sued jointly for 
the rent are not sufficient to estop the landlord 
fropa setting up the invalidity of the mortgage 
and ejecting them from the holding on the 
relinquishment of the holdiug by the mortga- 
gor’s original tenant. Hust. Rajpal Knar v. 
Rudra Pratab Naraln Singh, 34 Ind. Cas. f 64. 
Hoors, s.m. 

(7-a) Non- transferable occupancy holding sold 
in execution of money decree without objec- 
tion — Purchaser, rights of —Civ. Pro\ Code , 
1908, B. 47 —Act VIII of 1869 {B.C.) 
S. 27 — Special limitation. 

On the sale of a non -transferable occupanoy 
holding held by tho proprietors of a share in ft 
mauza in execution of . a money deorco aghinBt 
them, without any objection on their part ae to 



648 


THE CURRENT INDEX, 1916. 644 


Eitoppel — ( Continued ) . 

its saleability in these execution proceedings, 
a purchaser of the proprietary share of these 
properties would be estopped from objecting to 
the sale on the ground that the holding was 
not saleable by the custom of the locality, 

8. 27, Act VIII of 1669 (B.C.), applies only to 
a ease where dispossession of the tenant has 
been made by the whole body of the landlords. 
Ramu Pal v. Prakash Chandra, 32 Ind. Cas. 
767. 

CHATTEBJEE and BEACHCROFT, JJ. 

References : — 7 C.L.J. 141 ; 32 Ind. Cas. 610, 
F . 

(8) Effect of land standing in Revenue 
Registers in the name of husband and wife — 
Wife whether precluded from showing that 
the land was her sole property . P.L.R.M. 
Meyappa Chetty v. Ma Me Yelk, 8 Bur. L.T. 
124 =» 30 Ind. Cas. 692. See Final Part, 1916, 
Col. 660. 

(9) Doctrine of estoppel when not to be 
applied. See ACQUIESCENCE, No. 1, 20 C.W- 
N. 667. 

(10) Lessee inducted on land by a void lease 
if may plead lease void and oreated no rights 
—Lease registered in oontravention of the law 
— Suit for damages for breach of covenant. 
Bee BEN. ACT VI II OF 1885 (TENANCY), 
No. 41, 20 C.W.N. 1340. 

(11) Co-sharer beooming tenant— Assertion 
of occupanoy rights. 8ee U.P. ACT III OF 
1901 (Land Revenue), No. a, 32 Ind. Oas. 
387. 

(12) Determination of question as to nature 
of tenancy — Admissions as to non-existenoe of 
certain right. See U.P. ACT III OF 1901 
(LAND REVENUE), No. 18, 30 Ind. Cas. 207. 

(13) Appeal to Privy Counoil — Property in 
dispute, value of— Valuation, how to be deter- 
mined — Valuation in the plaint, whether 
estops the plaintiff — Admission, if rebuttable. 
Bee CIV. PRO. CODE (1908), No. 225, 24 C.L. 
J. 360. 

(14) Re s judicata — Wrong decision in prior 
suit on question of law — Bar of subsequent suit. 
Bee CIV. Pro. Code (1908), No. 24. 36 Ind. 
Cas. 268. 

(16) Company aooepting oertain person for 
many years as direotor — Right of third person 
to question his powers — Shareholder estopped. 
Bee COMPANY, No. 3, 31 Ind. Cas. 595. 

(16) When can be set up. See EVIDENCE 
ACT, No. 99, 1 Pat. L.J. 16. 

(17) Evidence Aot, S. 116— Soope — Point of 
law— Estoppel — Hindu widow adopting an 
orphan and supporting the adoption whether 
estopped from ploading invalidity of the adop- 
tion. S6e Evidence act, No. 100, 12 N.L.R. 
100 . 

(18) Tenant let into possession by landlord — 
Tenant, if oan deny landlord’s title — Estoppel, 
extent of — Landlord’s right to dispose of land 
by will, if oan be questioned — Estoppel, if ex- 
tends in favour of exeontore under the land- 


pitoppel — ( Concluded ). 

lord's will. See EVIDENCE ACT, No. 103, 
4 L.W. 349. 

(18- a) Judgment — debtor’s objeotions in 
execution department — Estoppel and rpsjudi- 
oata See EXECUTION OF DECREE, No. 34-d, 
32 Ind. Cas. 7&. 

(19) Gift by co-paroener of lands, Iobb than 
his share, validity of— Property given being 
reasonable in extent— Estoppel. See HINDU 
LAW (GIFT), No. 2, 39 M. 687. 

(20) Against estoppel, effect of. See HINDU 
Law (Partition), No. 8, 19 O.O. 240. 

(21) Compromise by father as next reversioner 
Whether binding on son — Estoppel by oonduct. 
See Hindu Law (Reversioners), No. I, 19 
M.L.T. 1. 

(22) Attestation of deed does not by itself 
create against or imply consent of the attest- 
ing reversioner. 8ee HINDU LAW (WIDOW), 
No. 14, 20 M.L.T. 336. 

(23) Attestation by heir— Mortgage by widow. 
See Hindu Law (Widow), No. 23, 30 Ind. 
Cas. 388. 

(24) Institution of suit in Court of higher 
grade— Objection as to jurisdiotion — When not 
maintainable— Estoppel. See JURISDICTION 
(General), No. 2, 9 8.L.R. 164. 

(25) 8uit to determine class of tenanoy— No 
objeotion to jurisdiction — Decision on merits. 
See Jurisdiction of Civil Courts, No. 9, 
36 Ind. Cas. 83. 

(26) Tenant oxeouting the leaso but not let 
into possession by the lessor — Whether oan deny 
lessor’s title. See LANDLORD AND TENANT, 
No. 31, 31 M.L.J. 712. 

(27) Enhancement subsequently declared 
illegal— Notice of ejectment if proper, gee 
Landlord and Tenant, No. 37, 33 Ind. Cas. 
163. 

(28) Estoppel — Tenant taking lease from one 
of several co-sharers— Right of bis lessor to 
eject tenant— Latter precluded from disputing 
lessor’s title. See LANDLORD AND TENANT^ 
No. 59, 34 Ind. Cas. 71. 

(29) See LANDLORD AND TENANT, No. 62, 
34 Ind. Cas. 337. 

(30) Whether a person oan bo estopped from 
pleading the provisions of a statute. 8ee 
LIMITATION ACT (1908), No. 34, 4 L.W. 48. 

(31) See v Pre-emption, No. 22, 33 Ind. 
Cas. 775. 

(32) Plea of — To be put clearly in issue. 8ee 
SALE, No. 5, 23 C.L.J. 122. 

(33) Mere cultivation by Tnraddadkar of 
shamilat— No objeotion — No estoppel. See 
SIIAMILAT LAND, No. 2, 36 Ind. Oas. 601; 3 
P. R. 1917. 

Evidence. 

See ADMISSION. 

See Evidence act, 1872. 

' (1) Secondary evidence— Objection to — When 
to be taken— Relinquishment of an interest 
— Validity . 
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B Yldence — [Continued ) . 

When a party produces in evidence a certified 
copy without proving the circumstances entit- 
ling him to give secondary evidence, objection 
to it must be taken by the other party at the 
time of admission and suoh objection will not 
be allowed at a later stage. 

A relinquishment of an interest is valid unless 
the person executing the relinquishment deed 
repudiates any intention to convey an interest 
by the dooument and the Court is satisfied 
that there is no suoh intention. Uppra Hanu- 
roanthu v. Peddapalle Samaoharla, (1916) 
W.N. 9-33 Ind. Cas. 188. 

TYABJI and PHILLIPS, JJ. 

(3) Admissibility in evidence— Proceedings not 
inter partes. 

Proceedings in and documents filed in a pre- 
vious suit are relevant eviddbee against a 
person not a party to that suit. Madan v. 
Klrtiraro, 33 O.L.J. 678 = 34 lad. Cas. 163. 
TfiUNON and CHAUDHURI. JJ. 

(3) Fard Ilissa Kashi Baghat— Admissibility 
o/ such document in evidence . 

Eeld f that a Fard Hissa Kashi Baghat drawn 
up at the first regular settlement is a dooument 
admissible in evidence to prove the matter 
contained in it. Lachhman v. Satrohan Singh, 
19 O.C. 363 

LlNDBAY, J.C. 

(4) Evidence , omission to consider — Distinct 
irregularity . 

Whore a Court of first instance failed to pay 
any attention to evidence; which was produced 
before it, in that it did not take the trouble, 
while a patioari waB being examined, to com- 
pare his map with the map produced from the 
record room, the omission to consider the 
evidence produood a distinct irrogularity entit- 
ling the aggrieved party to got a revision of the 
order. Ganga Kurml v. B. Dip Naraln Singh, 
33 Ind. Cas. 414. 

BaILLIE, S.M. and TWEEDY, J.M. 

(6) Secondary evidence— Degree of— Admis- 
sibility of — Practice — Appellate Court — 
Judgment— Contents of— Second appeal — 
Findings of 1 act— Interference, 

Where the original of a registered dooument 
is not produoed though steps had been taken 
for its production. The only evidence that 
ought to have been admitted of its contents is 
a certified copy of the dooument and ^o other 
kind of secondary evidenoe is admissible. But 
if without objection raised suoh evidenoe had 
been admitted the appellate Court will not 
interfere and rejeot the evidence so admitted. 

In oases where there is an appeal it is most 
essential that the Court whose findings of foot 
this Court has to aooept should deal with the 
material faots specially and deoisively and not 
leave the matter in Buoh a way that the final 
Court of Appeal has to draw conclusions as to 
what the real findings of foot were by the first 
appellate Court. Otherwise if the appellate 
Court is not satisfied it will be its duty to 
remand the case for re-hearing even though the 
litigation has been pending for a long time and 


E videnoe — ( Continued ) . 

the amount involved is insignifioant. Hasma- 
tullah y. Hart Mohan Sarma, 34 Ind. Gas. 
943. 

Sanderson, o.j., and Mqokerjee, j. 

(6) Witnesses interested in the result of the 
suit — Credibility — Major described as 
minor in plaint , effect— Minor , appointment 
of guardian without notice— Decree not 
binding on minor — Civ. Pro. Code ( Act V of 
1908), O. XXXII, r. 3 (4)— Hindu Law- 
Debts — Trading family — Hereditary busi 
ness— Debt contracted by manager — Limi- 
tation Act (IX of 1908), 8. 6 — One judgment 
in two suits— Confusion in applying for 
copies . 

The mere fact that a party’s witnesses are 
persons who are more or less interested in the 
result of the suit is no reason for disbelieving 
them where the only porsons who could reason- 
ably be oxpooted to give reliable testimony 
regarding the point in question would neces- 
sarily be suoh persona. 

A defendant who is of fall age but who is 
described in the plaint as a minor cannot be 
properly represented in proceedings before a 
Court by a guardian ad litem. 

A minor defendant is not properly represented 
in a#3uit if a guardian ad litem be not properly 
appointed. The language of O. XXXII, r. 3, 
sub-r. (4) is peremDtory and no order for the 
appointment of a guardian ad litem is valid 
unless notice of the application has been given 
to the minor. If the rules of procedure relat- 
ing to the appointment of guardian ad litem 
are not strictly complied with, the subsequent 
proceedings are invalid so far as the minor is 
concerned and the decree obtained against him 
under such oiroumstanoes is not binding upon 
him. 

The law with respect to debts inourred by a 
member of a trading family difierB from the 
ordinary law which governs the money dealings 
of an ordinary joint Hindu family. Debts con- 
tracted by a managing member of a joint 
family are binding on the other members only 
when they are for a family purpose. But 
where a family oarries on a business or profes- 
sion and maintains itself by means of it, the 
member who manages it for the family has an 
implied authority to oontraot debts for its pur- 
poses and the oroditor is not bound to inquire 
into the purposes of the debts in order to bind 
the hole family thereby, beoause ttmt power is 
necessary for the very existence of the family 
[a). 

In two suits filed in a Subordinate Judge’s 
Court, there was only one judgment, but two 
separate decrees wore prepared. In one ease 
the appeal lay to the Judicial Commissioner’s 
Court and in the other case the appoal lay to 
the Diecriot Court. The appellant thought* that 
it was only necessary for him to obtain one oopy 
of the decree and judgment. When begot this 
copy, he found that it related to that particular 
suit in whioh the appeal lay to the Judioial 
Commissioner’s Court. But at the time the 
mistake was discovered, Ihe period of limitation 
for an appeal to the District Court had expired. 
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E vldenoe — ( Continued ) . 

Therefore when the appeal was presented to the 
Distriot Court, the presentation was barred by 
time. The appellant in his application for an 
extension of time with referenoe to the provisions 
of B. 5 of the Limitation Act explained that ho. 
in making his applications for copies got con- 
fused. Held that under the oircumstanoes the 
delay in the presentation of the appeal was 
excusable. Ghamhyam Das Y. Hardel, 82 Ind. 
Cas. 380. 

LINDSAY, J.O. 

References:— (a) <2 Ind. Cas. 173 = 11 Bom. 
L.R. 265 = 34 B. 72, R. 

(7) Evidence , admissibility of — Birth-day 
books , entries in, if admissible to prove age — 
Husband's evidence as to wife's age, admissi- 
bility and value of— Affidavit by husband , before 
question litigated , as to wife's age, how far ad- 
missible— Settlement accepted by infant— Trans- 
fer of property by husband acting as attorney 
— Impossibility to restore status quo, bar to re- 
opening settlement— Ratification, Chuha Hooi 
Ghoh Neoh v. Khaw Sim Bee, 19 C.W.N. 787 
= 31 Ind. Cas. 637 (P.C.). See Final Part, 
1915, Col. 665. 

(8) Inadmissibility in evidence of documents 
when not material— Finding of fact — Repay- 
ments not proved — Second appeal — S. 41 
of Act 111 of 1914. Fazl Ahmad y. Jlwan Hal, 
158 P-W.R. 1915 = 31 Ind. Cas. 800. See Final 
Part, 1915, Col. 667. 

(9) Survey (of maps) as of title, value of. See 
ACT XXIII OF 1863 (WASTE LANDS), No. 1, 
14 A.L.J. 1205 (P.C.). 

(10) Suit on a promissory note — Agreement 
to abide by oath, recorded prior to agreement 
— Agreement proving abortive — Suit* if can bo 
decided on evidence taken — Praotioe. See ACT 
X OF 1873 (OATIIS). No. 2, 4 L W. 258. 

(11) Proceedings to set aside alienation by 
insolvent — Record cf statements made before 
Official Receiver — Admissibility of suoh state- 
ments in proceedings before Court. See Act 
III of 1907 (Provincial insolvency), 
No. 47 -a, 36 Ind. Cas. 906. 

(12) Report of Official Reooiver— Admissi- 
bility as. Sec ACT III OF 1907 (PROVINCIAL 
INSOLVENCY) No. 47-<2, 36 Ind. Cas. 906. 

(13) Record of rights— Evidentiary value. See 
BEN. ACT VIII OF 1885 (TENANCY) No. 47, 35 
Ind. Cas. 424. 

(14) Evidentiary value of Khasra. Bee 
Ben. act V of 1897 (Estates Parti- 
tion), No. 2 a, 36 Ind. Cas. 513. 

(15) Effect cf not considering evidence on 
record — Party not allowed to produce evidence 
— Interference in revision. 8ee PUN. ACT I OF 
1912 (Courts amendment), No, l, 25 P.L.R. 
1916. 

(lGy. Misreading of evidence whether ground 
for second appeal. See APPEAL (SECOND 
APPEAL), No. 4, bl P.R. 1916. 

(17) See Sbxami Transaction, No. 5-a, 
32 Ind. Cas. 365. 

(18) Of adultery. See Buddhist Law 
(Divorce), No 1, 9 Eur. L.T. 74. 


J2 vldenoe— [Continued). 

(19) Ex parte deoree— Appeal— Power of appel- 
late Court to direot production of additional 
evidence wrongly exoluded by lower Court. Bee 
CIV. Pro. Code (1908), No. 184, 9 S.L.R. 191. 

(20) Appeal— Additional evidence, produced 
after arguments heard— Admission of suoh, by 
the appellate Court, if proper — Reasons not 
recorded for admission of the evidenoe, effeot of. 
See CIV. PRO. CODE (1908); No. 666, 24 C.L.J. 
457. 

(21) Second appeal, Grounds of— Findings of 
fact — Consideration of, on reoord. See ClV. 
PRO. Code (1908), No. 672, 108 P.L.R. 1916. 

(22) Opportunity to produoe further evidenoe 
whether to bo given after olose of oaBe. See 
Civ. Pro. code (1908), No. 396, 91 P.L.R. 
1916. 

(23) Appellate Court — Admission of new 
evidence— No application made— No reasons 
recorded — Legality. See ClV. PRO. CODE 
(1908), No. 664, 3 L.W. 163. 

(24) Admission of, in appeal — Discretion. See 
CIV. PRO. CODE (1908), No. 667, 31 Ind. Oas. 
873. 

(25) Fraud— Re-opening of suit for aooounts. 
Seo CIV. PRO. CODE (1908), No. 363, 35 Ind. 
Gas. 603. 

(26) Contract— Rate of payment for work 
done under a contract— Construction— Admissi- 
bility of extrinsic evidence— Effeot of an over- 
all rate. See CONTRACT, No. 3, 19 M.L.T. 
103. 

(27) Of sonship or heirship. See FAMILY 
Repute, No. l. 31 M.L.J. 607. 

(28) Of adoption — Absence of entry in 
accounts — Evidence of surrounding oiroum- 
stances. See HINDU LAW (ADOPTION), 
No. 10, 13N.L.B.;i64, 

(29) Previous judicial prooeodings how far 
admissiblo in evidence. See HINDU LAW 
(Religious Endowments), No. i, 20C.W. 
N. 802. 

(30) As to uniform rate of rent. See LAND- 
LORD AND Tenant, No. 60, 33 Ind. Cas. 415. 

(31) Legal — Hearsay evidenoe, objeotion to, 
admission of— Hearsay BtatementB recorded by 
Commissioner, if should be allowed to be read 
in Court. See Mahomed an Law (Marri- 
age), No. 3, 36 Ind. Oas. 20 = 21 C.W.N. 
345. 

(32) Mortgage-deed— Execution proved — 
Denial of payment of consideration — Onus of 
proof. Seo MORTGAGE (GENERAL), No. 35, 
33 Ind. Cas. 777. 

(33) Pedigree Bled in settlement Court, proof 
j of— Admissibility in, of settlement pedigrees— 

! Evidence Aot, 8. 32. See PEDIGREE, No. 1, 
j 19 O C. 321. 

j (34) Variance between pleading and proof 
I when fatal to suit. See PLEADINGS, No. 1, 

| 20 C.W.N. 297. 

(35) Practice of— Use of dooument as, in 
Privy Council. See PRIVY COUNCIL, No, 1. 
i 31 M.L.J. 607. 
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Evidence— (Concluded), * 

(36) Documents evidencing partition— Regis- 
tration— Unregistered document - Admissibility 
for collateral purpose. Bee REGISTRATION 
ACT (1877), No. l f 35 P.R. 1916. 

(37) Unregistered deed of sale-t-Admission of 
sale by vendor— Inadmissibility of sale-deed in 
evidenoe— Mutation proceedings admissible 
to prove alienation irrespective of the sale- 
deed. Bee registration act (1909), No. 18, 
110 P.W.R. 1916. 

(38) Document requiring registration not 
registered — Admissibility for collateral purpose. 
See Registration act (1903), No. 23, 3 L. 
W. 585. 

(39) Petition for transfer of registry— Reoital 
of a prior gift — Registration if essential— 
Admissibility in evidence — Limits of exclusion 
of Qvidenoo undor statutory provisions. Soo 
Registration Act (1908), No. 20, 3 L.W. l. 

(40) Deed of partition of moveables and im- 
moveables — Registration whether necessary — 
Admissibility in evidenoa without registration- 
Bee Registration Act (1908), No. 19. 19 M. 
L.T. 60- 

(41) Lease of coal mine— Half sbaro in lease 
and certain moveable property, eto., assigned by 
unregistered document for Rs. 12,500— Admis- 
sibility in evidenco in regard to moveable 
property— Admissibility for collateral purposes. 
Bee Registration act (1908), No. g, 49 P.R. 
1916. 

(42) See RELIGIOUS ENDOWMENTS, No. 4, 
35 Ind. Cas. 630. 

(43) Suit to set aside decree on ground of 
fraud— Proof. Bee SETTING ASIDE DECREE, 
No. 3, 35 Ind. Cas. 847. 

(44) Whether tho unregistered sale-deed ad- 
missible in. Bee SPECIFIC RELIEF ACT, 
No. 14, 1 Pat. L.J. 455- 

(45) Unstamped instrument admitted in evi- 
dence— Effect — Procedure. Bee STAMP ACT 
(1899), No. 9, 31 M.L.J. 234. 

(46) Chit given for an existing liability— 
Promissory note— Want of stamp— Inadmis- 
sibility of the document in — Right to recover on 
the original oauso of action. Boe STAMP ACT 
(1899), No. 1, 34 Ind. Cas. 417. 

(47) Admissibility in — Oral evidence of the 
terms of agreement— Evidenoe Aot (1 of 1872), 
B. 91. See 8UR-LEASE, No. 1, 24 O.B.J. 539. 

(48) Proof of testator's intention — Admissibi- 
lity of oral. 8ee WILL, No. 17, 30 Ind. Cas. 
391. 

Evidenoe (Opal •Evidence). 

Terms in partnership oontraot in writing not 
elear — Construction — Parol evidenoe— Evidence 
Aot, S. 93. Boe CONTRACT ACT, No. 35, 31 
Ind. Cas. 632. 

Evidence (Beeondary Evidenoe) • 

Objection to Beoondary evidenoe of registered 
will admitted without demur — Whether oan be 
taken in appeal. Bee HINDU LAW (INHERIT- 
ANCE), No. 5, 81 Ind. Oas. 600. 


Evidenoe Aot. 

(1) Admissibility of lease invalid for want of 
registration— Proof of collateral circumstan- 
ces. 

Where a lease has become im&lid for want of 
registration, it oanDot affect the property leased, 
but it oau be admitted in evidence to explain 
the oircumstanoos undor which the defendant 
got into possession. Ram Samp y. Suraj Din, 
30 Ind. Cas. 258. 

Kanhaiya Lal, A.J.C. 

(2) See Ejectment, No. 4, 9 Bur. L.T. 152. 

(2-a) B. 3. Bee No. 13, infra . 

(3) S. 11 — Forcible re-entry by landlord — 
Report to the police— Relevant fact . 

Where the case was that a forcible re-entry 
was made on bohalf of the lessor upon a parti- 
cular occasion, then tho fact that a report to the 
police complaining of tho u?o of force or intimi- 
dation was made soon after the occurrence was 
a relevant fact undor 8. 11 of the Evidenco Aot 
and admissible in evidenco. Habib Ullah 
Shah y. Bakht Ball Singh, 30 Ind. Cas. 292. 
Lindsay, j.c. and Kanhaiya Lal, 
a.j.c. 

(4) S. 13— Suit for partition — Written state- 
ment by widow— Admissibility* 

Where in a suit for partition between the 
various mala members of a certain family, the 
widow of deceased oo-parcener puts in a written 
statement to the effect that a particular plot of 
land belonged to her husband such statement 
is clearly admissible ovidenee under S. 13 of 
the Evidenoe Aot (I of 1872). Rangaawaml 
Plllal y. Yaidyllnga Mudallar, 33 Ind. Cas. 
446. 

GOUTTS-TROTTER and MOORE, JJ. 

(5) Ss.lS (a), 32 (1) and 43 —Suit for possession 
— Admissibility of recital in judgment not 
inter partes — Recital of brabmatter title 
in will of deceased . 

This was a suit for possession of certain lands 
as plaintiff’s Niskar brahmatter . On behalf of 
the plaintiff the will of the purchaser in title 
was produced showing the reoital of brahmatter 
title. Relianoe was also placed on a reoital in 
a judgmont in a claim oase not inter partes. 
Held that the recital of tho brahmatter title in 
tho will was not admissible under 8. 32 (1) of 
the Evidence Aot read with S. 13 (a). Held 
also that the recital in the judgment in the 
claim case was not evidenoe. Batindra Kumar 
Ghaudhuvy y Krishna Kumarl Chaadhuranl, 
36 Ind Oas. 882. 

Chatterjee and Newbould, jj. 

References 35 Ind. Oas. 298 = 23 C.L.J. 
583 = 20 O.W*N. 643, R. 

(6) 8s. 13, 35 and 83— Ohitta prepared by 
Government for resuming surplus lands ac- 
quired for roadway , if public document — 
Admissibility as private document — Bengal 
Survey Act (V of 1876* B . \C J, Ss, 41, 69— 
Register kept in Survey Office showing what 
are daripin lands— Admissibility, Mr. William 
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Graham v. Phonlndra Nath Hltra, 19 C.W.N. 
1038 = 31 Ind. Cas. 41, Seo Final Part-, 1915, 
Col. 672. 

(7) Ss. 13 [b)% 35, 159 — Age— Certificate by a 
Medical man , to private patient— Former 
judgment regarding age— Whether relevant 
— Value— Minority — Parly pleading the 
same — Burden of proof, 

A certificate of age of a private patient is not 
relevant as a public record under S. 35 of the 
Evidence Act but oould only be used for tbe 
purpose of refreshing the memory (S. 159 of the 
Evidence Act) when he is examined as a witness. 
A judgment in a former suit which hold that 
an individual was a minor is not relevant as an 
instance in which a right was asserted or 
recognised (S. 13 (b) of the Evidence Act). 

It is for the party who comes to Court and 
pleads minority, to make out his case before 
the adverse party can be required to rebut it. 
Venkata Rangappa Nalcken v. Subbaraya 
Gonndan, 33 lnd. Cas. 142. 

Coutts Trotter and Srinivasa 
aiyangar, jj. 

References (a) 6 A.L.J. 693 ; 9 A.L.J. 103 
Dies . ; 26 B. 109, F. 

(8) Ss. 13, 42, 43, 90 — Judgment not inter 
partes — Ad?nissibility in evidence — Recitals 
in judgment if admissible. 

It is well settled that, although a judgment 
not inter partes may be used in evidence in 
oertain circumstances, as a fact in issue, or as 
a relevant fact, -or possibly as a transaction, 
the recitals in the judgment cannot be used as 
evidence in a litigation between the parties. 

8. 90, Evidence Aot, does not prove the 
authority of the person who has made the 
grant, the genuineness whereof is presumed by 
the Court undor the provisions of that section. 
Kashi Nath Pal v. Jagat Klshore Acharya 
Ghowdhury, 20 C.W.N. 643 = 23 C.L.J. 583 = 
35 Ind. Cas. 298. 

MOOKERJEE and ROE, JJ. 

(9) Ss. 18, 23 — Conversation between one of 
several defendants and Vie plaintiff's 
pleader about compromise of suit , if admis- 
sible in evidence — Admission of one defend- 
ant when evidence against others . 

The plaintiff sued the defendants for reoovery 
of arrears of rent due on a lease executed in 
favour of their father. The substantial dotence 
was a plea of payment which was overruled by 
the Courts below. The material evidence in 
thp case was that of the plaintiff’s pleader with 
whom one of the defendants had two inter- 
views, once about a month before the institution 
of the suit, when a form of settlement was 
suggested, namely, diminution of interest, and 
again on the day the suit was instituted, when 
the pleader was asked to make a compromise. 

Held, that as there was admittedly no 
express condition that the evidence of the 
interviews should not be given, and it could not 
be Inferred from the •ciroumBtanoes that the 
parties had agreed that the evidenoe should not 


.Evidence Act— [Continued). 

be given, the ovidenoe oould not be exoluded 
under S. 23 of the Evidenoe Aot. 

That the evidenoe of the plaintiff’s pleader as- 
to what had passed between him and the defend- 
ants who interviewed 'for the settlement of the 
oase was admissible and oould be used even 
against tbe defendants other than the defend- 
ant who made the admission, all of them boing 
jointly liable to the plaintiff as the represent- 
atives in interest of their father. 

Per Sanderson, C.J. — That bo far as tbe first 
interviow was concerned, the mere faot that it 
was contemplated between the parties that the 
suit was about to be instituted did not prevent 
the conversation as regards a settlement of the 
claim from being given in evidence. 

That the second conversation was a natural 
consequence of the first oonvorsation and was 
not privileged. 

That the question whethor the evidence of 
the interviews could be given against the 
defendants other than the defendant who 
made the admission depended upon 8. 18, 

Evidence Aot, which enaoted the prinoiple that, 
for makiDg statements with reference to the 
joint ooncorn or common subject of interest, 
one partner or co-contractor is considered to bo 
the agent of tbe other. 

Per Mookerjee , J. — In the absenoe of any 
express or Btrongly implied restriction aB to 
confidence, an offer of compromise is dearly 
admissible and may be material as some 
evidence of liability although it may not be 
proper to enquire into the exact terms offered. 

That under S. 18 of the Evidenoe Act an 
admission by one defendant may in certain 
circumstances be admissible in evidenco as 
against another defendant. The principle is 
that, when several persons are jointly interested 
in the subject-matter of the suit, an admission 
by any one of these persons is receivable not 
only against himself but also against the other 
defendants whether they bo all jointly suing or 
sued, provided that the admission relates to the 
subjeot-matter in disputo and be made by the 
declarant in bis character of a person jointly 
interested with the party against whom the 
evidence is tendered. Meajan Matabor v. 
Allmuddln Mean, 20 O.W.N. 1217 = 25 O.L. J. 
42 = 44 C. 130 = 34 Ind. Cas, 571. 

Sanderson, c.j. and Mookerjeh. j. 

(10) &*. 18, 32 (3)— .Admissibility of evidence 
— Failure to object to the admissibility at the 
trial— Statement in a sale deed as to owner - 
ship of another land given as boundary — 
Subsequent suit between the purchaser and 
another about such land — Relevancy , 

As regards admissibility of oertain evidenoe, 
where it has been admitted without objeotion 
in the trial Court no objeotion to its admissi- 
bility can be raised afterwards. Bnt the 
erroneous omission to objeot to the admission 
of a certain piece of evidenoe doos not make it' 
relevant. The statement as to the ownership 
of a pieoe of land given as a boundary in a sale- 
deed in a suit between the purohaser and a 
third person in whioh the ownership of that 
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land so given aB a boundary was in question is 
not an admission but it is a relevant pieoe of 
evidence as a statement against interest under 
B. 32 (3) of the Evidenoe.Aot. Kangall Holla 
v. Beni Madhab Biswas, 34 Ind, Cas. 534. 
Chatterjee and NewboulB, jj. 

References :— 34 C. 1059 (P.C.), F. ; 19 A. 76 
(P.C.); 1 C.W.N. 530, R,\ 22 W.R. 231 ; 14 C.L. 
J. 467, F. 

(11) B. 21 — Admission of person in bis own 
favour— Effect. Bee GUARDIANS AND WARDS 
ACT, No. 16. 24 P.W.R. 1916. 

(12) 8s. 21 (1) and 32— Statements as to 
date of birth , when admissible— Date of 
birth , knowledge of , presumption as to — 
Burden of proof as to date of birth — 
Limitation — Statements against interest, 
when admissible— Affidavit, statements in, 
uncontroverted— Plaintiff , if bound to prove 
that it was made under the circumstances 
therein mentioned— Horoscope, admissibility 
of, in evidence — Ainthugai, account , what 
is. 

Per Wallis, C.J . — The burden of proving 
that a person was born on a partioular date is 
on tbe person who alleges it. 

Statements as to the date of birth of a person 
oontained in liis deposition and in affidavits 
filed by him aro admissible in evidence under 
S. 21 (1) read with S. 32 (5), Evidence Act, if 
made by a person having special means of 
knowledge, whether personal or hearsay. 

An European may be presumed to know his 
own birth-day as a matter of oourse, but there 
is no suoh presumption in the caso of Hindus 
of the Nattukottai Chetty class. 

Per Seshagiri Aiyar , J.— The burden of prov- 
ing that a suit is in time is on the plaintiff. 

Under 8. 32, Evidenco Aot, the tests of 
admissibility of statements against interest 
made by deceased persons are (1) the deceased 
must have had personal knowledge of the 
facts he was stating ; (2) the faots stated Bhould 
have been to the immediate prejudice of the 
deceased; (3) the statement must have been, to 
the knowledge of the deceased, contrary, to his 
interest ; and (4) the interest must be either 
pecuniary or propriotary {a). 

A plaintiff is not absolved from proving that 
an affidavit sworn to by him previously was 
made under the circumstances mentioned 
therein, even though there is no explanation on 
the defendant's side for the plaintiff having 
made suoh statements, if they are false. 

A horoscope is reoeivable in evidenoe under 
B. 32, ol. (5), Evidenoe Act, and not under 
'ols. 2 or (6) of that section, but the party 
making it must have had speoial means of 
knowledge. 

Among Nattukottai Ohetties an Ainthugai 
account is an aooount of the properties in the 
possession of a person. Ramanathan Chetty 
v. Murugappa Chetty, 3 L.W. 216-(1916), II. 
W.N. 208-33 Ind. Cas. 969. 

Wallis, o.j. and Seshagiri aitab, jj, 
Reference (a) (1918) 2 K.B. ISO, F . 


Evidenoe Aot— (Continued). 

(13) 8s. 21, 90, 8— Statement by a person at 
to the circumstances under which he executed 
document — Whether admissible long afttr execu- 
tion— Terms of document clear-gConstruction of 
document— Whether can be controlled by subse- 
quent conduct— AncienX documents — Construc- 
tion— Gift to woman to enjoy property from 
generation to generation — Construction— Right 
of her children — Draft deed— Admissibility of, 
for construing fair document— Questions of fact 
not to be raised in second appeal— AliyaBantana 
law. Narasamma Hegadthl v. Billa Keeu 
Pojarl, 25 M.L.J. 637-31 Ind. Gas. 543. Bee 
Final Part, 1913, Gol. 561. 

(13-a) S. 23. Bee No. 9, supra, 

(14) 8. 31— Admissions when conclusive. See 
AWARD, No. 10, 9 8.L.R. 183. 

(15) S 32— Recital of boundaries in docu- 
ments of title — Transaction between third 
parties— Admissibliity of such recital . 

Recital of boundaries in documents of title 
in respeot of land forming the subjeot-matter of 
a transaction between third parties are admis- 
sible in evidenco under B. 32 of the Evidenoe 
Aot, if those third parties are dead or outside the 
jurisdiction of the Court. Lain 81ngh v. Sahdeo 
Slug- 36 Ind. Gas. 610. 

ROY and PRASAD, JJ. 

References 26 Ind. Cas. 747 — (1914) M.W. 
N. 779; 12 Ind. Cas. 149 = 14 C.L.J. 467-16 0. 
W.N. 252; 13 Ind. Cas. 120=15 O.L.J. 7-17 
C.W.N. 108 ; 18 Ind. Cas. 752-11 A.L.J. 139, 
F. ; 21 Ind. Cas. 618-19 C.W.N. 4G8, D. ; 23 
B. 63, Not Appr. 

(16) B. 32. See PEDIGREE, No. 1, 19 0.0. 
321. 

(16-a) S. 32. See Nos. 5, 10, 12, supra. 

(17) 8. 32, cl. 5— Pedigrees — Preparation of 
pedigree at time of settlement — Admissibility 
thereof in Civil suit. 

Where a pedigree was proved to have been 
filed at the time of settlement in connection 
with the preparation of the khtwaji, it could be 
admitted in evidenoe in a subsequent suit in the 
Civil Court under the provisions of B. 32, ol. 5, 
Evidenoe Aot. In order to mako it admissible 
aB the statement of deoeased persons relating ta 
family connections, it is neoessary to show that 
the person who made the statement bad some 
speoipl means of knowledge with regard to the 
relationship existing in the family in question. 
Surajball v. Tilok Chand, 36 Ind. Cas. 66. 
Lindsay, j.c. 

(18) 8 . 32 (6) — Pedigree — Proof cf— Person 
making the statements not known . Jahangir 
v. BheoraJ Slogb. 13 A.L.J. 817-37 A. 600- 
30 Ind. Cas. 505. Bee Final Part, 1915, Col. 
676 . 

(19) Sa, 32, 33, Bee MUTT, No. 1. 34 Ind. 
OaB. 875. 

(20) 8. 33 —Evidence taken before a party is 
added as defendant if admissible against 
him— Objection takbn for first time in 
second appeal . 
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In this oase it was oontendod that the evi- 
dence taken in the suit, before a defendant was 
newly made a party, Bhould not have been used 
against him an# relied on S. 33 of the Evidence 
Act. It appeared, that this defendant after he 
was made a party, was served with summons, 
took timo and filed a written statement whioh 
was the same as that of the original defendant, 
took an adjournment for letting in his evidence 
and on the adjourned day put in his evidenoe. 
He did not require that the evidenoe previously 
taken should be re-heard, nor did he desire a 
trial de novo of the suit a? against him. When 
the appeal was heard in the District Court ha 
again took no objection to the evidenoe already 
taken in the ease being considered against him. 
It was clear that the original defendant repre- 
sented his interest in the previous stages of the 
proceedings, and he was fully cognizant of the 
steps taken by him to prove their common case. 
In fact he himself gave evidence at the previous 
trial, and the second appeal is a joint appeal by 
both the defendants on the same grounds. 
In these oiroumstances it was held that the new 
defendant was not entitled to take that objec- 
tion in second appeal and S. 33 of the Evidence 
Aot has no application to this case. Ranga- 
caml Nalda v. Sandararajula Nalda, 31 M.L. 
J. 472 = 35 Ind. Cas. 62. 

Napier and Srinivasa Aiyanqar, jj. 

(20-a) S. 93. See No. 19, supra. 

(21) Ss. 33. IQ— Proof of execution and attest- 
ation— Suit on mortgage . Raj Mangal Mlslr 
Y. Mathura Dubaln, 13 A.L.J. 881 = 38 A. 1 = 
30 Ind. Cas. 576. See Final Part, 1915, Col. 
677. 

(21-al 8s. 34, 90. See Ben. ACT VII OP 
1885 (Tenancy). No. 28 c. 32 Ind. Caa. 794. 

(22) S. 35 — Birth register — Admissibility in 
evidence . 

The birth register is an Offioial Register kept 
by the Tepedar who is a public servant in the 
disobarge of his official duty. It is therefore 
relevant under 8. 35, Indian Evidenoe Aot. 
Oehlraal y Karmuraal, 10 81 R. 38 = 35 Ind. 
Cas. 551. 

Pratt, j.g. and Crouch, a j.c. 

(23) S. 35— Revenue Reoords — Evidentiary 
value. See Limitation act (1908), No. 58, 

9 8.L.R. 143. 

€• 

(23-3) 8- 35. See Nos. 6, 7, supra. 

(24) 8. 41. See ACT III OP 1907 (PROVIN- 
CIAL Insolvency), No. 31, 33 Ind. Oas. 798. 

(24-a) S. 12. See No. 8, supra. 

(24-6) 8. 43. See Nos. 6, 8,' supra, 

(25) S' 44. — Compromise decree— Right of 
party to prove that his consent was obtained 
by misrepresentation and fraud— Necessity 
for suit to set aside decree . 

Where a decree is alleged to have been obtain- 
ed -by fraud and nusrppresentation it, is com- 
pete at to a party to nhow under S. 44 of the 
Evidence Aot that his oonsent was obtained by 
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1 fraud and misrepresentation, and a separate 
! suit is not necessary to set aside the oompro- 
| mise decree. Bommareddl Polireddi y. Bom- 
l mareddi Baplreddi, 80 Ind. Cas. 639. 

AYLING and Tyabji. jj. 

(25-a) s. 44. See EXPARTE DECREE, 
No. 5-a, 32 Ind. Cas. 849. 

(26) S. 44. • Soe Res JUDICATA. No. 19, 

19 O.C. 334. 

(27) S. 58 — Admission by pleader dispensing 
w}th proof — Efleot. Soe POSSESSION, No. 4, 

9 S.L.K. 220. 

(28) Ss. 68, 91 — Contraot to lease — Plea of 
inadmissibility for want of registration — Valid- 
ity — AdmiBsion of genuineness in pleadings — 
Efleot— Suit for speoifio performance — Main- 
tainability — Evidence of negotiations and oral 
contract prior to written contraot — Admissibi- 
lity. Sqg specific Performance. No. 5, 

20 M.L.T. 44. 

(29) S. 63 — Translation of a document, if 
secondary evidence — Admissibility. 

A translation of a vurwanah or- grant is not 
secondary evidence of that grant and so is not 
admissible in evidence. 

Whore a written grant is lost, secondary 
evidence of it can be given only' as defined by 
law. Ambalayana Pandarasannadhl v 
Kuppachl Janakl Animal, 4 L.W. 331=35 
Ind. Cas. 201. 

8ADAS1VA AIYAR and MOORE, JJ. 

(30) S. 63 (5) — Secondary evidence — -Admis- 
sion of mortgage in prior proceedings . 

Where in prior proceedings between the 
parties one of them admitted the existence and 
contents of a mortgage deed, suoh admission 
constituted a good seoondary evidonce within 
tho meaning of S. 63 (5) of the Evidence Act 
and proved the execution of the deed. Bahadur 
Singh y. Madho Singh, 36 Ind. Cas. 696. 
Lindsay, j.c. 

(31) S. 65, els. (a) and if)— Suit on mortgage 
— Original deed in possession of defendant 
— Admissibility of certified copy — Proof of 
mortgaqe— Registration Act XVI of 1908, 
S. 67 (5). 

Plaintiffs sued to recover money upon a 
mortgage deed. The original mortgage deed, 
having been in possession of the defendant, 
plaintiff produced a certified copy thereof. There 
were three witnesses to the deed of which one 
of them was dead, the remaining two from a 
perusal of the certified oopy could not remember 
whether they witnessed the deed. One of them, 
however, said that he knew well that the alleged 
exeoutaiits jointly executed a dooument in' 
favour of the plaintiff, though he did not 
remember if he attested it or not. Plaintiff 
further adduoed evidence to prove payment of 
interest due under the document. Held that 
8. 65, ols. (a) and (/), of the Evidenoe Aot, read 
with S. 57 (5) of the Registration Aot made the 
certified oopy of the mortgage deed admissible 
in evidenoe. Held also that in the oiroumstanoes 
of the oase there was suffloient evidenoe to prove 
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the genuineness of the mortgage-deed. 
Masiammat Saleha Blbl v, Oodh Commercial 
Bank, Ltd., Fyzabad, 36 Ind. Cas. 673. 

KANHATYA LAL and.KENDALL, A.J.CS. 

(32) 8 65 (c) — Secondary eviUence—Loss of 
original document — Strict proof of loss . 

The Courts should bo vory striot before 
admitting secondary evidenoe in insisting on 
Btriot proof of the loss of a dooument like 
a mortgago or a special power-of-attorney 
authorising tho creation of a mortgage. 
Jaspat Rat y DcyI Dayal, 32 Ind. Cas. 399! 
Richards, c j. and Rafique, j. 

(33) Ss , C5, 66— Redemption, suit for — Mort- 
gage- deed in mortgagee's possession— Oral 
evidence , admissibility of . 

In a suit for redemption whan the mortgagee 
is in possession of the mortgage-deed and fails 
to produce it, oral evidence is admissible under 
S. 65 (a) road with proviMo (2) to S. 66 of tho 
Evidenoe Act. HI Amin Nlssa v. Ml Sura Bl, 
9 Bur. L.T. 52 = 31 Ind, Cas. 892. 

PARLETT, J. 

(34) Ss. 65, 66— Secondary evidence of old 
document , discretion to admit — Presump- 
tion when original not forthcoming. 

When a Court of first instance decides to 
admit secondary evidenoe of a very old dooument 
when it is not known what had become of the 
original dooument, its discretion in admitting 
fiuch secondary evidence ought not to be disturb- 
ed except upon very special grounds (a). 

Walsh , J. — Ss. 65, 66 must be read together 
and the adverse party must not be presumed to 
have knowledge that he would be required to 
produoe an original dooument so as to dispense 
with the necessity of a notice to produco, unless 
the original is shown or appears to be in the 
possession of the person against whom the 
presumption is drawn. Mangra v. Dedl Ram, 
35 Ind. Cas. 328. 

WALSH and 8UNDAR LAL. JJ. 

Reference :-{a) 19 C. 438 (P.C.), F, . 

(35) Ss. 65, 91 — Document— Sufficient proof 
of loss— Finding by Court of first instance 
— Value— Not to be disturbed by higher 
tribunal — Registered sale-deed— Oral evid- 
ence to prove the same to be a mortgage — 
Inadmissibility. 

The question whether or not sufliefent proof 
of search for, or loss of, an original dooument, 
to lay a ground for admission of secondary 
evidence, has been given, is, a point proper to 
be deoided by the Judge of first inBtanoe and is 
treated as depending very muoh on his discre- 
tion and his oonolusion should not beoverruled , 
except in a clear ease of miscarriage (a). 

' Any oral evidence to show that the transac- 
tion effeoted by a registered deed, though it 
purported to be a sale, was really a mortgage is 
not admissible ( b ). Ha Palk y. M a Nwal Punk, 
34 Ind. Cas. 153-9 Bur. L.T. 174. 

Maung Kin, j. 

References : — (a) 19 0. 438-19 I. A. 79, R, 
ib) 8 L.B.R. 100, F. 

43 
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(36) Ss. 65 (5), 91— Sale— Proof of title— 
Non-production of registered deed— Oral evid- 
ence if admissible — Vendor's admission — 
Effect. See SALE, No. 5, 23 (*L.J. 122. 

(37) S. 66 — Suit fqjr redemption — Mortgage- 
deed in possession of mortgagee — Admissi- 
bility of secondary evidence— Absence of 
notice to produce original , 

In a suit for redemption the plaintiffs alleged 
in their plaint that the original document was 
in the defendants’ possession. Tho Court was 
asked in tho plaint to have tbo document sum- 
moned from the defendants. It did not appear 
that any formal petition asking tho Court to 
call for the document was over put in by the 
plaintiffs. Plaintiffs claimed to adduce second- 
ary ovidonce to prove the mortgage in question. 
Held that, having regard to the attitudo which 
tho contesting defendants took up in their 
defence, the case was ono in which the Court 
could, in the exercise of the discretion reserved 
to it by S. 66 of tho Code, dispense with the 
issue of a notioe to produce. Held also that as 
the defendants in their written statement had 
definitely averred that no such document was 
in existence, it was {obviously useless for the 
Court to send out any notice calling upon them 
to produce it. Tho plaintiff waB therefore 
entitled to adduce secondary evidence of the 
existence and contents of the Buit mortgage- 
deed. Bahadur Singh y. Mahadeo Bingh, 36 
Ind. Cas. 696. 

LINDSAY, J.C. 

(37-a) 8. 66. See Nos. 33, 34, supra. 

(38) Ss- 66, 74 — Order of Probate Court 
granting letters of administration with copy of 
Will annexed , if public document— Certified 
copy , U admissible — Admission as secondary 
evidence , though no steps taken to call for 
production of original— Assam Land and 
Reveuue Reg . II of 1889, S . 154, if bars suit 
for declaration of title and possession by co- 
sharer. Hablram Das v. Hem Nath Sarma, 
19 C. W.N. 1068 = 30 Ind. Cas. 690. Bee Pinal 
Part, 1915, Col. 680. 

(39) 8, 68— Scope and effect of, 

S. 68 of the Evidence Aot is imperative. So 
long as there is a witness alive and subject to 
the process of the Court, no dooument which is 
required by law to be attested shall be used in 
evidenoe until one such witness has # boen called. 
The fact that, when oalled, ho will prove hostile, 
does not exouse the plaintiff of this duty. Tala 
Bingh v. Gopal Singh, 1 Pat. L.J. 369. 

ROE and JAWALA PRASAD, JJ. « 

(39-a) S. 68. See No. 42, infra, 

(40) Ss. 68, ($9— Transfer of Property Act (IV 
of 1882), S. 69— Document proved to have 
been executed in the presence of one attesting 
witness who was examined — Whether 
execution valid, 

Ss. 68 and 69 of the Evidenoe Aot read 
together were intended to lay down how a 
dooument which was* required by law to be 
attested, oould be proved, and the intention 
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was, (hat if the provisions of the seotions as to 
proof were oomplied with the dooument, iu the 
absence of evidence to the contrary, must be 
considered proved, and that it was not the 
intention of the legislature that an attesting 
witness or some o\,her witness should have to 
prove further that the dooument was in fact 
signed by the mortgagor in the presenoe of at 
least two attesting witnesses. Ram Dei y. 
Munna Lai, 14 A.L.J. 1041-39 A. 109. 
Richards, c.j. and Banerji, j. 

(40 -a) S . 69 — Finding by lower Court 
document having been “ legally proved ” — 
Interference by appellate Court . 

When the Court of first instanco oomes to a 
finding as to a document having been 11 legally 
proved ” within the meaning of S, 69, Evidence 
Aot, it cannot be legally interfered with by 
the appellate Court, especially when ncr objec- 
tion was taken to the admissibility of the 
dooument at the time of the hoaring. Manch* 
konda Appadu y. Atchl Appal&Bwamy, 32 
Ind. Cas. 760. 

Abdur Rahim and alyinq, jj. 

(40-61 8. 69. See No. 40, supra, and No. 42, 
infra . 

(41) S. 70 — Proof of execution of document 
— Admission of execution, meaning of. r 8ee 

Documents, No. l, 19 O.C. 23. 

(4I-a) S. 70. See No. 21, supra, 

(42) Ss. 70, 68, 69— Suit on a mortgage-bond 
— Admission of mortgagor if sufficient to 
make mortgage admissible against other 
parties not admitting execution , without 
proof by attesting witnesses— S. 70, effect of. 

Per Woodroffe and D, Chatter jea, JJ. tNew- 
bould, J. t differing). — In a suit on a mortgage- 
bond, the admission of execution by the boIo 
mortgagor does not, under S. 70 of the Evidence 
Act, dispense with the necessity of complying 
with the provisions of S. 68 of the Evidonoo 
Aot in order to prove the execution of the docu- 
ment as against other parties in the suit who ! 
do not admit such execution. The document | 
must be proved as against them in accordance 
with the provisions of Ss. 68, 69 and 70 of the 
Aot. 

The efieot of S. 70 is that the proof by oalling 
attesting witnesses is dispensed with, when the 
party exooutant admits execution, only as 
against him. Satlsh' Chandra Ultra v. 
Jogendra Hath Mohalanabls, 20 C.W N. 1*044 
= 24 C.LJ. 175 = 34 Ind. Cas. 862. 

Woodroffe, j. 

Reference 7 C.W.N. 384, Commented on, 

(l2-a) S. 74. Bee No. 38, supra. 

(42-6) S. 83. See No. 6, supra. 

(43) 8, 85 — Registration Act, 8, 60 (2)— 
Power-of- attorney, admissibility of, in 
evidence— Civ . Pro. Code, 0. Ill, r. 2. 

A registered power-of-attorney is admissible 
in evidence to prove the agency under 8. 85, 
Evidence Aot, and unless its genuineness is 
auappoted in which oase proof of its execution 
oan be oalled for, the agent should be allowed 
to appear and aot within the meaning of 0. Ill, 
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r. 2 of the Code of Civil Procedure. Hablb-nn~ 
nlsia (MuBsammat) y. Musharraf All, 18 

O.C. 372 = 33 Ind. Cas. 661. 

Pandit Kanhai^a Lal, a,j.c. 

(44) 5.90— Will professing to be over 30 years 
oldSuspicious circumstances— Presump- 
tion, whether to be drawn— Delay in suing , 
whether proves acquiescence or waiver. 

The last male owner of the property in suit' 
died, leaving two widows and a daughter. On 
2nd January 1884, the widows gifted the pro* 
petty to the daughtor who died on 7th Novem- 
ber, 1894. On the death of the surviving widow 
on 24th Ootober 1902, the reversioners got 
mutation of the landed property efieoted in 
their favour, but the property in suit remained 
with defendant No. 2 (the husband of the 
donee). On 17th September 1906, he sold the 
property to defendant No. 1. On 29th Novem- 
ber 1$10, the reversioners sued to recover their 
share. It was contended that the deceased 
male owner had giftod this property to his 
widows absolutely, who had gifted it absolutely 
to the daughter on whose death her husband 
became the owner : 

Held, (1) that the suit was within time, 
having been brought within 12 years of the 
death of the second widow ; 

(2) that mere delay in suing was no proof of 
acquiescence or waiver by the plaintiffs of their 
rights ; 

(3) that, as there wore ciroumatances giving, 
rise to grave suspicions as to the genuineness of 
the will alleged to have been exocuted by the 
last male owner, the presumption allowed by 
8. 90 of the Evidence Act oould not be drawn ; 

(4) that the alleged will not having been 
proved, the widows must bo regarded as having 
held only on the usual tenuro for life, and no 
gift by them could defeat tho claims of the 
reversioners on the widow’s death ; 

(5) that, therefore, tho plaintiffs were entitl- 
ed to a decree. Gujar Singh y. Mehar Singh, 
97 P.W.R. 1916 = 34 Ind. Cas. 169. 

JOHNSTONE, C.J. and CHEVIS. J. 

445) S. 90 -Sale-deed more than 30 years old 
presumed to be genuine. 

A Court is entitled to presume under S. 90 of 
the Evidence Aot, 1872, that a Bale-deed more 
than 30 years old is genuine. No evidence is 
required ^0 prove its genuineness. Gulab Y. 
Muharaad Ismail, 35 Ind. Cas. 598. 

Sundar Lal, j. 

(46) 8. 90 —Document more than thirty years 
old , presumption as to— Proof of execution — 
Authority to sign on behalf of others, proof of, 
8heo Randan Ahlr y. Ram Lagan Singh, 13 
A.L J. 921 = 30 Ind. Cas. 908. See Final Part r 
1915, Col. 682. 

(47) B. 90— Presumption as to the time of 
separation, where separation admitted. See 
Hindu Law (Joint family), No. 7 , 19 O.O. 
*92. 

(48) B. 90— Ancient dooument bearing signa- 
ture made by a person on behalf of another— 
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Presumption about authority to make the 
signature. See PEDIGREE, No. 1, 19 O.O. 
331. 

(48 a) S. 90. See Noe. # 8, 13, supra. 

(49) 8s. 90, 114 — Document 30 years old , 
copy of — Handwriting — Presumption as to 
stamp— Appellate Court’s right of inter- 
ference— Original document lcst % proof of— 
Elephant trapped in pit dug in another's 
land , ownership of. 

In the case of a copy of a document 30 years 
old, S. 90, Evidence Act, empowers the Court 
to presume that the copy is in the handwriting 
of the person in whoso handwriting it purports 
to be. Though S. 90 does not refer to stamps, 
when the Court of first instance has drawn a 
certain presumption which tho law empowers it 
to draw, and especially when that presumption 
haB reforonoe to stamping, a Court of appeal 
ought not lightly to interfere with the exercise 
of the discretion vested in the Court of first 
instance. 

On the loss of an original document it would 
he improper to expoot that proof should be 
offered of the exact occasion when the docu- 
ment was lost. The question will only be 
whether the party offering the secondary 
evidence is unable to produce the original for 
reason not arising from his own default or 
neglect. 

Difficult questions of law may arise as to the 
olaim for an elephant if the pit for entrapping 
elephants is found to have been dug by ono of 
the parties on land belonging to another (a). 
Manavlkraman v. Nllambur Thacharakavll, 
31 Ind. Cas. 679. 

SPENCER and TYA13JI, JJ. 

References (a) 4 M. 268; (1866) 11 H,L. 
Cas. 621, R, 

(50) 8. 91. See Civ. Pro. CODE (1908), 
No. 405, 9 Bur. L.T. 250. 

(61) S. 91 — Receipt of— Proof. See REGIS- 
TRATION ACT (1908), No. 16, 98 P.R. 1916. 

- (62) S. 91— Admissibility in evidence— Oral 
evidence of the terms of agreement. See SUB- 
LEASE, No. 1, 24 C.L.J. 639. 

(63) S. 91. See TRANSFER OF PROPERTY 
ACT, No. 1, 12 N.L.R. 139. 

(63 a) S. 91. See Nob. 28, 35, 36, supra, 

(54) 8. 91, ill. (b) — Loan— Execution of pro- 
missory note — Original consideration — Suit 
thereon, when maintainable. See STAMP ACT 
(1899), No. 3, 9 S.L.R. 160. 

(66) 8. 92 —Adding to the terms of a written 
agreement by oral evidence . 

Criminal proceedings started by thg plaintiff 
against defendants Noe. 1 and 2 were withdrawn 
by the former in consideration of the agreement 
passed by tho latter undertaking to do oertain 
things with reference to a privy and passage 
between the houses ^belonging to the parties* 
The agreement made no reference to a projec- 
tion beyond the otta belonging to the defend- 
ants. The plaintiff sued the defendants for 
the removal of the projeotion, stating that the 
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complaint was withdrawn on aooount of the 
undertaking given by the defendants to remove 
the projeotion. 

Held, that the plaintiff was, in putting for- 
ward his oase as stated in the plaint, attempting 
to add a new term to the "agreement which 
Bottled the terms of the compromise ; and that, 
therefore, the alleged agreement sued upon was 
without consideration. Jagjivan Mulji v. 
Nathjl Jageshwar, 18 Bom. L.R. 90 = 32 Ind. 
Cas. 938. 

SCOTT, C.J. and BEAMAN, J. 

(56) S. 92— Oral evidence to show if the 
transaction was benami — Benami transac- 
tions generally— Oral evidence permissible 
between benamidar and true owner— Specific 
performance of contract . 

In a suit for speoifio performance of an agree- 
ment foy purchase made and executed by defend- 
ant No. 1 alone, the plaintiffs alleged that the 
real purchaser was defendant No. 2 and that 
defendant No. 1 was aeting merely as his 
benamidar. Defendant No. 1 also raised the 
like contention, but it was denied by defendant 
No.* 2. At the trial, oral evidence was offered 
to show that defendant No. 1 was the benamidar 
of defendant No. 2. 

Held , (1) that, although it was doubtful if 
parol evidenoe would be admissible In a contest 
between tho plaintiffs and dofondants, yet it 
was admissible as between defendants Nos. 1 
and 2 to prove the true nature of any agree- 
ment which subsisted between them ; 

(2) that when the parol evidenoe waB once let 
in thus, it could be used in adjusting the legal 
rights and liabilities of the parties to tho suit. 

It is not a fraud merely to break promises or 
fail to perform obligations in fuiuro . Fraud 
ought to be restricted to misrepresentations, and 
dishonest misrepresentations, of existing faots. 

A benami transaction is invariably triangular. 
The simple meaning of benami is that a purcha- 
ser desires to buy property but does not desire 
to buy in his own name and therefore buys in 
the name of some one else. 

Where a transaction is truly benami , i,e„ 
where the purchase has been effected in the 
name of the nominal purchaser, the contract 
would be between the nominal purchaser and 
the vendor, and in oases of dispute between the 
nominal and the real purphaser, there being no 
writing between them, no difficulty oan arise, 
under 8. 92 of the Evidenoe Aot, in Roving oral 
agreement. 

Where, however, a person, with the object of 
shielding his property from his creditors, pur- 
ports to sell it to some one named by himself 
and the sale-deed is aooordingly made out in 
that person’s name as the purohaser, the provi- 
sions of S. 92 would prevent the parties to.suoh 
a oontraot from giving parol evidenoe of the 
true nature of the transaction underlying it. 
Parol evidenoe might be given to serve a differ- 
ent purpose ; for, where the owner of property 
purports to transfer for consideration, his real 
purpose being to oonoeal'or pro toot his property, 
the nominal purohaser has necessarily paid na 
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consideration ; and it is always open to show 
that the transaction is bad for failure of 
consideration. Laxmlbal v. Keshav Annajl 
Pokharkar, 18, Bom. L.R. 134 = 33 Ind. Caa. 
396. 

Beaman, j. * 

(57) S. 92— Registered partition deed silent as 
to some items of property— Oral evidence , if 
admissible to explain those items —Negoti- 
able instruments, construction of — Practice. 

Where a partition deed was silent as to 
certain paddy belonging to the family which 
was subsequently sought to be divided. 

Held, that oral evidouce was admissible under 
the provisions of S. 92, cl. (2) of the Indian 
Evidence Act to show that in fact the paddy 
bad not- been divided by the partition deed. 

It is settled law that notwithstanding the 
apparent tenor of a partition deed, it is'open to 
parties to prove by oral evidence that the parti- 
tion was incomplete or that certain properties 
were left out for future division. 

Negotiable instruments being documents 
which are intended to pass freely from band to 
hand, should bo strictly construed, and evidence 
which would have the effect of adding now 
terms to such formal documents is altogether 
inadmissible. Dnralswami Reddlar v. ftaja- 
tfopala Reddlar, 4 L.W. 329 = 34 Ind. Cas. 712. 
8ESIIAGIRI AIYAR and BAKEWELL, JJ. 

(58) S. 92— Redemption suit— Plea of oral 
sale discharging mortgage- debt, if admissi- 
ble— Mortgagee's possession , nature of. 

Plaintiff’s suit for redemption and for 
accounts from defendants as .mortgagees in 
possession having been dismissed on the plea 
of the defendants that there was an oral sale 
in discharge of the mortgage-debt, ho appealed. 
The appeal was pressed on tho following 
grounds (1) that the plea of oral sale had 
been negatived and that the matter was res 
judicata by reason of the deoision in a previous 
suit and (2) that oral evidence of the alleged 
sale was inadmissible. 

Held, that the existence of tho oral sale not 
being direotly and substantial! j in issue and 
not having been finally decided in the previous 
BUit, the question was not res judicata ; that 
the oral agreement was sought to be proved 
not as modifying the mortgage, but in order to 
prove tho nature of possession taken by;, the 
mortgagee “and oral evidence, therefore, was 
admissible ; (But see Spencer , J.) ; that the 
defendants' possession had beon all along 
adverse as against the mortgagor and that they 
bad acquired a title by proscription (a). 

Per Phillips^ J,— Oral evidonoe of a sale by 
the mortgagor to the mortgagee in disoharge of 
the mortgage-debt is admissible under 8. 92 of 
the Evidence Act to prove disoharge, although 
the sale itself is invalid ai.d does not effect any 
legal transfer of the property, even though it 
is aooompanied by delivery of posses 9 ion(b). 

Although an oral s?le cannot m itself operate 
as an extinguishment of the mortgage, yet the 
•roof of the payment of a mortgage-debt 
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thereby is sufficient to prove the nature of 
possession by the mortgagee (c). 

Per Spencer , J. — A simple mortgagee who 
gets into possession of immoveable property of 
Rs. 100 in vjUxe cannot prove an oral sale as a 
starting point of adverse possession against his 
mortgagor so as to aoquire a proscriptive title 
by remaining in possession for over the statu- 
tory period (d), 

A mortgagee’s possession does not boenme 
adverse to the mortgagor merely by his styling 
himself as proprietor of the mortgaged property 
or by his denial of the mortgagor’s right to 
redeom ; theco must bo some act done by which 
the mortgagor may havo reason to supposo 
that his rights have been invaded (e). 

Sales and mortgages of immoveable property 
are both transfers of intangible rights, but one 
is a transfer of ownership and the other is 
transfer of an interest in the property concern- 
ed. The possession of a purchaser is oi a full 
proprietary character, whilo the possession of a 
mortgagee in possesion is of a limited nature. 
Both transactions are required to bo registered, 
if the property is Rs. 100 in value or over. An 
extinguishment of a mortgage by the mortagee's 
rights being merged in those of an owner, 
involves an alteration by the relationship of 
mortgagor and mortgagee into one of seller and 
purchaser. When each of these transactions 
requires a registered dooument to make it valid, 
the law does not permit the substitution of one 
for tho other to be effected in a less formal 
manner. Thotakara Qovlnda v. Pep&kayala 
Mallayya, 31 Ind. Caa. 678. 

SPENCER and Phillips, JJ. 

References : — (a) 12 M.L.J. 387 ; 13 M.L.J. 
302, U. (b)ll Ind. Cas. 713 = 16 C.W.N. 137 = 
14 C.L.J. 507; 30 M. 231 = 17 M.L.J. 30; 26 
M. 195 ; 27 M. 368, F.\ 15 Ind. Cas, 343 = (1912) 
M.W.N. 854 = 12 M.L.T. 425 = 37 M. 423 = 23 
M.L.J. 339, Dis. (c) 16 Ind. OaB. G94 = 12 M. 

L. T. 330 = 23 M.L.J. 360 = (I912) M.W.N. 995 
= 37 M. 545, F. (d) 15 Ind. Cas. 343 = (1912) 

M. W.N. 854 = 12 M.L.T. 425 = 37 M. 423 = 23 
M.L.J. 339, F. (e) 1 A. 655; 10 M. 189 ; 16 
Ind. Caa. 694 = 12 M.L.T. 330 = 23 M.L.J. 360 
= (1912) M.W.N. 995 = 37 M. 545 ; 21 M. 163- 
8 M.L.J. 92; 27 B. 43 = 4 Bom. L.R. 721; 2 
Ind. Caa. 612=19 M.L.J. 280 = 5 M.L.T. 84 = 
32 M . 2C1 ; 22 M. 261-8 M.L.J. 196, F. 

(59) S. 92 —Document, extrinsic evidence to 
construe— Mortgage— Re-payment in kind 
by instalment— Default— Penalty— Contract 
Act , 1872, Ss. 37. 74. 

Per Cupiam : — Extrinsic evidence of intention 
of the parties held to be inadmissible to 
oonBtrue a dooument. 

Ayling , J, % dissentients (a). — The proviso for 
payment of the total of unpaid instalments on 
default of any one instalment might be regard- 
. ed as penal and the proviso for payment of 
interest on suoh instalments is undoubtedly 
penal; but in granting relief against the penalty 
the Court must not give plaintiff less than he 
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would be entitled to if the document had con- 
tained no stipulation at all foe consequences of 
bteaoh. 

S. 74 of the Contract^ Aot authorises the 
Court to reduce the compensation to what ie 
reasonable. It may conceivably b‘o reasonable 
to reduce the compensation to a vanishing 
point ; it cannot be reasonable to reward the 
defaulter for his breach. On the face of it S. 74 
has reference not to the primary term of the 
contract but t,o stipulation as to the conse- 
quences cf a breach. 

A Court is not justified in ignoring the clear 
provisions of S 37 of the Contract Aot, by 
arrogating to itself powers of relief not conferred 
by that Act or by other legislative enactments 
Saryadevara Seethararnayya v. Surya- 
devara Kotayya, 35 Ind Cas. ill. 

Abdur Raiiim and Ayling, jj. 

References (a) 22 C.L.J. 311 ; 36 B. 164 ; 
12 C. 226 iP.C.j ; 42 C. 652 ; 25 A. 284 ; 9 A. 
74 ; 36 M. 229, Expl d) D. 

(60) S. 92 Evidence of conduct as to whether 
a mortgage ivas really a kobala — Tenancy 
relinquished m favour of creditor— Muta- 
tion of names. 

Evidence of conduct is admissible to show 
that what was on the face of it a mortgage was 
in reality a kobala{a). 

The effect of acceptance by the landlord of an 
application by a debtor for mutation of names 
of the oreditor as de facto tenant after the 
debtor having executed a hot kobala of a 
holding is to ronder the transaction a complete 
alienation of tho holding disentitling the debtor 
to redeem. Ali Sheikh v. Imam All Sarkar, 
35 Ind. Cas. 102. 

CHATTERJBE and NEWBOULD, JJ. 
Reference ,— {a) 28 C. 256, F. 

(61) 8- 92 — Suit on pro-note— Oral evidence 
to show agreement for different rate of 
interest from ilia i provided in pro-note- -Proof 
of repugnant or inconsistent terms. 

Under S. 92 of tho Evidence Aot no oral evi- 
dence is admissible to show that tho interest 
mentioned in a pro- note was not payable, nor 
oould any usage or oustom repugnant to or 
inconsistent with the express terms of the 
promissory noto be proved. Muthu Erulappa 
Filial v. Yunuku Thathayya MaUtry, 36 lud. 
Cas. 957. 

FOX, C J. and TWOMEY, J. 

(62) S. 92— Promissory note — Endorsement — 
Presumption of consideration- Oral evidence 
to prove consideration for endorsement . 

Whore an endorsement on a promissory 
uote contains no recital of consideration, 
though such endorsement implies a contract 
between the endorser and the endorses similar 
to the contract in tho noto, it cannot amount 
" to a contract'in wrxtinq ” that the promise is 
to bo performed in consideration of tho receipt 
of the full consideration for the note. There- 
fore oral evidonue is admissible to prove what 
the real consideration for the endorsement was. 
Atyathurai Ayyar v. Siva Rama Pattar, 32 
Ind. Gas. 233. 

Phillips, j. 
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(63) 8. 92. See CONTRACT ACT, No. 99, 

34 Ind. Cas. 609. 

(64) 8. 92— Landlord and tenant— Muohilika 
fixing rent— Lesser payment tor some length 
of time — Effect — ^Letter* accepting leeser 
payment — Admissibility. Bee LANDLORD AND 

Tenant, No. r, (1916) M.'W.N. 149. 

(65) 8. 92— Agreement putting mortgagee in 
possession to appropriate profits in payment of 
principal money, admissibility of. Bee MORT- 
GAGE (General), No. 31, 19 O.C. 328. 

(66) 8. 92— Oral agreement putting . mort- 
gagee in possession in lieu of interest — Evidence 
of such agreement-, admissibility of. See 
MORTGAGE BY CONDITIONAL BALE. No. 1, 
19 O.C. 166. 

(67) S. 92— Ilundi silonfc as to interest — Rate 
of interest— Oral agreement to pay interest at 
12 per cent. —Admissibility. Sen NEGOTIABLE 
INSTRUMENTS ACT (1881), No. 21 1 Pat. L J. 
71. 

(68) 3. 92 — Collateral agreement — Admissibi 
lily in evidence without registration. See 
REGISTRATION ACT (1908), No. 5, (1916) M. 
W.N. 129. 

(69) 8. 92. Bee Transfer of Property 
ACT* No. 82, 31 M.L.J. 347. 

(70) S. 92, cl, 1 — Recital as to consideration — 
Proof of consideration of a different kind. 

Where a promissory note recitos that cash 
was received for the execution of the note and 
it was sought to prove that the consideration 
was different from what was recited : — 

Held, that such evidence is admissible and 
does not offend 8. 92, cl. 1 of the Evidence 
Act. Nara Reddlar v. Doraiswami Reddl, 
(1916) M W.N. 474 = 31 M.L.J. 96 = 3 L.W, 
589 = 35 Ind. Cas. 301, 

Seshagiri Iyer, j. 

References 38 M. 514, D.\ 32 l.A. 113; 
33 A. 340; 36 A. 537, R. 

(71) 8- 92 (1)— Kabulial containing stipula- 
tion to pay excessive rate of interest — Assurance 
by landlord that covenant will not bo enforced 
—Effect. See LANDLORD AND TENANT, 
No. 24, 20 C.W.N. 10G7. 

(72) 8. 92, proviso 1 — Mortgage document , 
description of land in - Mutual mistake , if 
can be proved by otal evidence— Specific 
Relief Act , S. 31 — Rectification , tuit for % if 
necessary — Rights of third parties . 

Oral evidence is admissible to prove a mutual 
mistake in the description of a piece of land yi 
a registered mortgage deed, and when tho 
mistake is so proved, the document can be con- 
strued by the Courts as if the mistake had been 
rectified, and a separate suit for rectification of 
tho instrument under S. 31 of the Specific 
Relief Act is not necessary, provided th.u the 
rights of third persons acquired in good faith 
and for consideration arc not prejudically 
affeoted thereby. Kolia China Mallayya v. 
Kannekantl Yeerlah, 3 L.W. 55 1, * 

8ADASIVA AlYAR and NAPIER, JJ. 
Reference 34 M. 51. F. 
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(73) 8. 92 — Proviso (1)— Mutual mistake in 
description of land in registered mortgage 
deed , oral evidence to prove— Construction 
of document — Bona fide purchaser for 
value — Specific Belief Act , S ■ 31. 

A mutual mistake made in describing a pieoe 
of land in a registered mortgage-deed oan bo 
provod by oral evidence. 

When such a mistake is so established the 
deed oan be oonstrued by the Court as if the 
mistake had been rectified without the instru- 
ment having beon actually ordered to be recti- 
fied in a suit brought for the purposes under 
B. 31 of the Specific Relief Act, subject to the 
condition that the rights of third persons 
acquired in good faith and for value should not 
be prejudiced thereby(a). Kota China Mellayya 
y. Kannikantee Yeeriah, 31 Ind. Oas. 671. 
8ADASIVA AIYAR and NAPIER, .7.3. 

Reference : — (a) 34 M. 61, F. 

(74) S . 92 (2)— Suit on hatohita— No men - 
tion of rate of interest— Evidence as to 
interest , admissibility of , 

Where an hatchita , on which a suit 'was 
brought, was virtually a memorandum of the 
loan without any mention of the rate of interest, 
8. 92, Sub-S 2 of the Evidence Act did not 
prevent the parties from letting in evidence 
showing the rate of interest agreed upon 
between the parties at the time of the loan. 
Nabln Chandra Nath v. Debendra Mohun 
Mukhopadya, 36 Ind. Cas. 612. 

Chatterjee and Newbould, jj. 

(76) S. 92, cl. A — Surrender of property by 
vendee to vendor— Execution of mortgage 
deed evidencing oral agreement to surrender . 

Suit for redemption of mortgage. The defend- 
ants were the'heirs and representatives of the 
interest of the deceased mortgagee. Their de- 
fence was that their ancestor had sold his rights 
in the mortgaged property prior to the mortgage 
and that the mortgage relied on by the plaint- 
iffs was effected with the ostensible object of 
defeating a right of pre-emption, and was not 
supported by consideration. The plaintiffs alle- 
ged that the sale had been cancelled and was 
replaoed by the said mortgage. The evidenoe 
showed that the mortgagee did not set up any 
rights higher than those of a mortgagee at any 
time sinoe the date ef the mortgago and that 
the mortgage oould not be fictitious. Fields that 
B. 92, cl. 4 of tbeEWidenoe Act did not apply to 
the case, beoause prior to the passing of Aot IV 
of 1882 (to whioh period the mortgage and sale 
in question related, there was no law which 
required a sale-deed of immoveable property to 
be in writing. The mortgage-deed, which 
evidenced the oral agreement rescinding or 
superseding the provious sale-deed, was regis- 
tered, and there was nothing io law to prevent 
the vendee from surren lering bis rights under 
the Bale-deed in any manner he thought proper. 
Jangi Ram v. Sheora] Singh, 30 Ind. Oas. 234. 
STUART and KANHA1YA LAL, A.J.Cs. 

(76) B. 92 (il. Bee Mortgage (General), 
No. 15, 61 P.W R. 1916 


’Evidenoe Act- (Continued). 

(77) S. 92. cl. {a)-8pecific Relief Act* S . 31— 
Plaintiff's suit for possession of an item— Defend- 
ant's plea that the item was intended to be sold 
to him though another number stated— Defence 
open. Rangasjvaml Alyangar y. Sour! Aiyan- 
gap, (1916) M.W.N. 448-18 M.L.T. 76-29 
M.L.J. 229*29 Ind. Oas. 686*39 M. 792. Bee 
Final Part, 1916, Ool. 686. 

(78) S. 92, proviso 4 — Registered kabuliyat 
— Acceptance by landlord for a long time of 
reduced rent , if precludes suit at kabuliyat 
rate — Admissibility of evidence of conduct 
to prove agreement to take rent at reduced 
rate or to prove that kabuliyat originally 
not intended to be acted upon. 

The mere fact that the landlord aocepted rent 
at a reduced rate from that stipulated for in 
tho kabuliyat tor some time does not bind the 
lessor to acoept rent at that rate in future, as 
the reduced rent might have been aooepted as 
a matter of indulgence whioh might be put an 
end to at any time (a). 

Under S. 92, proviso 4, of the Evidence Aot, 
any variation of rent reservod by a registered 
lease muHt be made by a registered instrument, 
and oral evidence is inadmissible to prove suoh 
variation and an agreement is none the lesB oral 
beoause it 13 inferred from tho oonduot of the 
parties. 

Evidence that, since tho execution of the 
kabuliyat , the tenant paid rent at a lower rate 
than that stated in the kabuliyat is admissible 
to show that tho intention of the parties was 
that the kabuliyat from the very first was not 
intended to be aotod upon or that there had 
been a waiver of the strict terms of the lease. (6) 
Manlndar Chandra Nandi v. Srlmatl Durga 
Sundarl Dassya, 20 C.W.N. 680=32 Ind Cas. 
186. 

N. R. ClIATTERJEA and NEWBOULD, JJ. 

References (a) 37 C. 293*41 0. 493=18 
C.W.N. 66, R. (6) 6 C.W.N. 242, F. 

(79) 8. 92 (5) — Broker liable as principal — 
Custom and usage of Calcutta gunny market — 
Evidenoe of custom —Admissibility. 8ee BRO- 
KERS, No. 2, 20 C.W.N. 365. 

(80) S. 92 (6)— Interpretation of documents — 
Mortgage- deed— Boundaries — Identifica- 
tion. 

If, in a deed of mortgage, the boundaries of 
the Ian* mortgaged are described, and suoh 
boundaries can also bo identified, they should 
generally be aocepted as defining the area of the 
land affected by the deed. Nga Cho y. Ml Se 
Ml, U.B.R. (1916) 2nd Qr. 110=36 Ind. Oas. 7. 
Saunders, j. 

(81) S. 92, proviso (6) — Contract in writing 
— Simultaneous execution of memorandum 
— Postponement of right to sue— Extrinsic 
evidence , admissibility of. 

A contraot reduced to writing muBt be oon- 
strued on a consideration of the document 
itself, with only suoh extrinsic evidenoe of oir- 
oumstanoes as may be required to show the 
relation of the written language to existing 
facts, (a) 
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Two documents, one a promissory note and 
the other a memorandum, were signed by the 
defendant and were aooepted by (he plaintiff’s 
agent. The oiroumatanc^a under wbioh the 
documents came to be signed by {he defendant 
were that the plaintiff who advanced money to 
the defendant for defraying the oost of an appeal 
wanted to seoure the repayment of the amount 
paid, when the defendant succeeded in the 
appeal. The memorandum contained a provi- 
sion that the plaintiff should not filo a suit on 
the pro-note against the defendant till hp 
succeeded in the appeal. 

Held that taking tho two documents together 
it was dear that the words used oould not be 
oonstrued as meaning that the defendant was 
to be absolved from payment of the advance, if 
he was unsuccessful in the appeal. Tbe 
defendant’s liability on the pro-note remained 
in full force though the appeal proved unsuccess- 
ful to him. Ebvahlm Goolam Ariff v. A. K. 
A. M. Ghetty Firm, 3G Ind. Cas. 597. 

FOX, C J. and TWOMEY, J. 

References (a) 22 A. 149 = 27 1.A. 58 = 4 C. 
W.N. 153 = 2 Bom. L.R. 523 = 7 Sar. P.C.J. 
601 = 9 Ind. Deo. (N.S.) 130, F. 

f 82) 8. 93 — Terms in partnership contraot in 
writing not dear — Construction — Parol 
evidenoe. See CONTRACT ACT, No. 35, 31 Ind. 
Cas. G32. 

(83) 8. 94 —Misdescription of mortgaged pro- 
perty — Oral evidenoe whether admissiblo. See 
Mortgage (Redemption), No. i, 14 a.L.J. 
15. 

(84) Ss. 101, 103— Hereditary Arohaka — 
Temple trustee— Punishment of inferior by 
superior— Inquiry into charges— Notice of 
hearing — Burden of proof . 

The burden of proof of the giving of notice of 
the inquiry into the conduct of a person lies on 
tho authority holding such inquiry (a). 

Where the trustee of a temple purports tc 
hold an inquiry into the oonduot of a hereditary 
Archaka and inflicts punishment on him, tho 
onus Ilea on the trustee to prove that the 
Archaka had notice of the hearing into the 
charges framed against him. Rangaiwamy 
Bhattar v. Seshadrl Aiyangav, 4 L.W. 611. 
Oldfield and Sadasiva aiyer, jj. 

References (a) 24 M. 179 ; 4 L.W. 306, F.; 
43 L.J. Ch. 834 ; 23 B. 122, R. • 

(85) S. 102— Suit for rent against tenant — 
Plea of eviction by title paramount — Appor- 
tionment of rent — Onws on lessor to show fair 
rent. See LANDLORD AND TENANT, No. 27, 
43 0. 554. 

(86-a) 8. 103. See No. 84, supra. * 

(86) 8s. 103, 104 — Contraot by minor— 
Burden of proof as to minority. See MINOR, 
No. 3, 9 8. L.R. 214. 

(86-a) S. 104. See No. 86, supra , 

(87) 8 . 106 — Applicability— Corporations and 
individuals— Difference in regard to burden 
of proof . 
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In order to apply B. 106, Evidence Aot, the 
knowledge attributed to a particular person 
must be in the nature of something peculiar. 

There is no difference between corporations 
and individuals so far as tb§ rule of burden 
of proof goes. Lachmlnaraln Marwarl v. 
Chairman of thfe Ranchi Municipality, 1 Pat. 
L.J. 168. 

MULLICK, J. 

References : — (a) 5 W.R. 118 ; 21 G. 504, D. 

(88) 8. 106. See MORTGAGE (GENERAL), 
No. 52, 35 Ind. Cas. 455. 

(89) S. 10R— Suit by Hindu reversioner — Dis- 
appearance of widow — Presumption of death— 
Burden of proof on plaintiff to show that he 
was suing within 12 years of the widow’s death. 
See Limitation act (1908), No. 245, 18 Bom. 
L.R. 14. , 

(90) S. 109. See LANDLORD AND TENANT, 
No. 7, 8 Bur. L.T. 292. 

(91) $. 114— Suit on bond— Original not 
produced— Plea of payment— Burden of 
proof . 

Where, in a suit for tbe recovery of money 
due on a registered mortgage bond executed by 
the defendant in plaintiff’s favour, plaintiff does 
not produce the original but files a certified 
oopy alleging that the original was lost, and the 
defendant pleads payment, tbe question of Iobs. 
is not of much importance except as rendering 
improbable or probable the correctness of a plea 
of payment. The execution of the bond having 
been admitted, tbo onus lies on the defendant to 
prove payment either by the production of the 
bond or by other evidence or both. The ques- 
tion of the loss of the original is only material 
in so far as it may raise a presumption one way 
or the other under S. 114 of the Evidence Aot 
(a). Jagan Nath v. Kanta Slogh, 32 Ind. 
O&s. 349 

KANHAIYA LAL, A.J.O. 

References (a) 6 A. 73 = A.W.N. (1883) 
221 ; 17 Ind. Cas. 396 = 16 O.G. 278 = 12 M.L, 
T. 392 = 0912) M.W.N* 1052 = 34 A. 511 = 14 
Bom. L.R. 1073 = 10 A.L.J. 373 = 17 C.W.N. 49 
= 16 C.L.J. 629 = 23 M.L. J. 741 = 39 I.A. 68 
(P.C.), R. 

(92) 8. 114. See ACT III OF 1914 (COPY- 
RIGHT), No. 1, 30 Ind. Cas. 721. 

(93) S. 114. See HlNbu LAW (JOINT 

FAMIIA), No. G, 109 P.W.R. 1916. • 

(94) S- 114. See RES JUDICATA, No. 12, 
(1916) 2 M.W.N- 133. 

(94 a) 8. 114. See No. 49, supra. 

(95) 8. 114, ill. (d) — Presumption of con- 
tinuance of profliga'oy. See MAHOMEDAN Law 
(GUARDIANSHIP), No. 1, 9 SL.R. 196. 

(96) Ss- 114, III. ( i)—Bond in possession of 
executant — Presumption arising from 
possession— Obligation to prove discharge . 

• Where a document is produced by tbo exeou- 
tant, the obligation to pfove discharge of thrf 
document is not shifted thereby. S. 114 of the 
Evidenoe Aot, ill. (i) refers to presumption that 
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may bo raised and suoh prosumption is merely 
a piece of evidence in favonr of the party and 
does not shift the burden of proof as in tho oase 
of an endorseipenG of discharge. In re Para 
Thurlnji, 30 Ind. Cas. 358. 

8ESHAOIRI AlYAR,".T. 

References : — 17 Ind. Oas. 396 = 12 M.L.T. 
392=15 O.C. 278 = 34 A. 611 = 14 Bom. L.R. 
1073 = 10 A. LJ 373 = 17 C.W.N. 49 = 16 C.L. 
J. 629 = ( 1912) M.W.N. 1052 = 39 I. A. 68 = 23 
M.L.J. 741, F. 

(97) S. 114, 111. ( t ) — Usufructuary mortgage 
bond , suit on — Plea of discharge — Bond 
produced by the defendant— Endorsement of 
discharge absent— Presumption— Onus of proof . 
In re Para Thurunjl, 2 L.W. 604=18 M.L.T. 
94 = (1915) M.W.N. 638 = 30 Ind. Cas. 258. 
Bee Final Part, 1915, Col. 689. 

(98) S. 115 - Estoppel — Minor if -may be 
estopped from repudiating contract induced 
by representation that he was sui juris — 
Misrepresentation , not fraudulent — Con- 
tract Act , S. 10. 

The law of estoppel must be read subject to 
other laws sujh as the Contract Aot, and a 
minor cannot be made liable upon a contract 
by means of an estoppel under S. 115 of the 
Evidence Aot. Golara Abdin Sarkar v.*Hem 
Chandra Majumdar, 20 C.W.N. 418 = 32 Ind. 
Cas. 388- 

N. R. CHATTERJEA and NEWROULD, JJ. 

References : —25 C. GIG = 2 C.W.N. 330. F. ; 
15 C.W.N. 239, D. 

(99) S. 115 —Scope and application . 

Under S. 115 of tho Evidence Aot, an omis- 
sion to give certain information may estop, but 
this can only bo iu cases where the party set- 
ting up estoppel had no information of the 
real facts ; there can bo no estoppel, if the party 
to whom the representation is mado does not 
believo it to bo true, for in such a case the 
resulting oonduci is iu no sense the effect of the 
preoeding declaration. This section does not 
apply to cises where the statement relied upon 
is made to a person who kaowa tho real facts 
and is not misled by the untrue statement. 
Jagarn&th Prasad v Jalkishun Prasad. 1 
Pat. L.J. 16 = 34 Ind. Cas. 375 

SHARE UDDIN and MULLICK, JJ- 

References : — 6 C.L.J. 601; 10 Adol and 
Ellis 90, R. 

(100) &. 115 — Scope — Point of law— Estoppel 
— Hindu wido iu adoptinq an orphan and 
supporting the adoption whether estopped 

•. from pleading invalidity of the adoption. 

A person suiting up an ostoppel under S. 115 
of the Act mn-t he induced to believe in a fact 
and not in a proposition of law. Bo where a 
Hindu widow .. lopted an orphan and subse- 
quently supported adoption, her conduct, 
even if it can n»» i. yarded as equivalent to a 
representation that a.i orphan can be validly 
adopted, does not give rise to an estoppel. 
Qovlnd v. Mt. Chancrabhaga, 12 N.L.R. 100/ 
Drake Brockman, j.c. and pride a ux, 

A.J.C. 


.Evidence Act— (Continued). 

References :— 30 A. 549 ; 34 A. 398 ; 21 A. 985; 
35 A. 263 ; 46 P.R. 1912 ; 18 M. 53 ; 18 M. 58 ; 
37 M. 529 ; 7 M. 3 ; 21 M.LJ. 500 ; 7 M.H.C. 
250; 15 M. 486 ; 11 B.H.C. 190 ; 28 B. 399 (407); 

7 C. 594 ; 19 C. 513 ; 11 B.L.R. 391 ; 20 C. 296 
(313); 19 Q.ff.D. 68 (70), 72. 

(101) 8. 115— 11 Feeding the estoppel, M mean- 
ing of — Applicability of tho principle to trans- 
actions heforc this Aot. Bee ESTOPPEL, No. 2, 
23 C.L.J. 501. 

(102) Ss. 115, 116, if exhaustive. See LAND- 
LORD AND TENANT, No. 18, 24 C.L.J. 103. 

(103) S. 116— Tenant let into possession by 
landlord —Tenant^ if can deny landlord's 
title — Estoppel , extent of — Landlord's right 
to dispose of land by will, if can be question- 
ed— Estoppel, if extends in favour of execu- 
tors under the landlord's will — Probate of 
will, effect of. 

A person who obtainod possession of property 
from another is estopped from denying that 
others title to the property at the time he was 
so let into possession. 

Where tho defendant obtained possession of 
certain property under a rental agreement from 
one S who waR the manager of certain charity 
to which the said property was attached. 

Held that tho defendant was not estopped 
from showing that B, although he was entitled 
to manage tho property, was incapable of dis- 
posing of it by will and that therefore the exe- 
cutors appointed undor the will had no title to 
the property. 

Grant of probate of a will is not oonolusive 
on the question whotherthe testator had power 
of disposition over the properties comprised 
therein. R. Yalthinada Iyer v. Sabramanla 
Iyer, 4 L.W. 349. 

abdur Rahim, o.c.j. 

(104) 8. 116— Whether exhaustive of tho law 
of estoppel. Sec ESTOPPEL, No. 1, (1916) M. 
W.N. 119. 

(105) 8. 116— “At the beginning of the 
tenancy ” moaning of. Bee LANDLORD AND 
Tenant, No. 5, 14 A. L.J. 263. 

(106) S. 116. See Landlord and Tenant, 
No. 31, 31 M.L.J. 712. 

(106-a) 8. 116. See No. 102, supra. 

(107} Ss. 124, 126 — Easements Act , Ss . 4, 16 
— Easement against Government — Period of 
user— User for sufficiently large number of years 
— Burden of proof , shifting of — “ Communica- 
tion in official confidence'' meaning of — Report 
by one officer to another, admissibility of — 
Detrimental to public interest — Sufficient cause 
— Public officer in charge of tecord , opinion of, 
whether final— Presumption — Finding of fact — 
Second appeal. Nagaraja Filial v. Secretary 
of State, 26 Ind. Cas. 723 = 39 M. 304. Sec 
Final Part, 1915, Col. 691. 

(107-rt) 8. 126. See No. 107, supra, 

(108) 8. 1*?7 — Purchaser of part of insolvent's 
I property— Cross examination by such person — 
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Procedi ngs under ol. 18, Soh. II, Act III of 
1909 — Effect. See INSOLVENCY, No. 1, 34 
G.L.J. 149. 

(109) S. 146. See HlflDU LAW (JOINT 
FAMILY), No. 30, 33 Ind Cae. 291.. 

(110) S, 146— Previous statements, when oan 
be used as evidence. See WILL, No. 18, 32 
lad. Cas. 267. 

(111) S. 169. See No. 7 , supra. 

Exaggerated Olatm. 

If ground for dismissing tbo suit. See 
PLEADINGS. No. 5, (1916) 2 M.W.N. 214. 

Exchange. 

(1) Lands situated in the mofussil— Exchange 
effected before the Transfer of Property Act 
— Warranty of title — Breach— Damages. 

In a>i exchange of lands situated in the mofus- 
sil, effected before the Transfer of Property Act 
there is an implied covenant for title and there- 
fore a party to the oxuhange losing the lands 
got under the exchange-deed on account of the 
defeat in title is entitled to damages Balusu 
Yeeraraghavalu v. Boppanna Maolkyam, 3i 
M.L-J. 380-20 M.L.T. 329 = 35 Ind. Cat?. 92. 
SESHAGIRI AIYAR and BAKEWELL, -TJ. 

(2) Registration — Exchange of plots — Unregis- 
tered document -Act and conduct of parties — 
Rights of parties — Transfer of Proverty Act , 
Ss. 61 and 118 — Rule of estoppel and equities 
when avplied. Ramanathan Chetty v. 
Ramasami Chetty, (1915) M.W.N. 1043 = 30 M. 
L.J. 1-19 M L.T. 114 = 35 Ind. Gas. 5. 8co 
Final Part, 1915. Col. 693. 

(3) Setting aeido deed of. See CANCELLA- 
TION OF Deed, No. 1, 33 Iud. Cas 441. 
Excise Act. 

Sre ACT XII OF 1896. 

Exclusion of Time. 

(1) See Limitation act (1908), No. 44, 36 
Ind. Cas. 702 = 19 O.C. 367. 

(2) Attachment of decree—, occupied by 
attachment— Civ. Pro. Code, O. XXI, r. 53. 
See Limitation Act (1908). No. 52, 30 Ind. 
Cas. 587: 

Execution Application. 

(1) For delivery of possession — Delivery 
effected— Subsequent application for the same 
relief See CIV. PRO. CODE (1908), No, 271a, 
32 Ind. Cas. 46. 

(2) Struok off -Restoration — Objection as to 
limitation — Jurisdiction. See ClV. PRO. CODE 
(1908), No. 372, 35 Ind. Cas. 337. 

Execution of Decree. 

See AllREHT. • 

Bee Attachment. 

See Civ. Pro, Code (1908), Oo. XXI and 
XXXVIII, 

See Res Judicata. 

Bee BALE. 

(1) Provincial Small Cause Courts Act (IX 
of 1887), S . 27 — Small Cause Suit — Execu- 
tion on Small Cause Side— Order— Appeal 

43 


Execution of Deeree— (Continued). 

— Civ. Pro. Code (1908), 8. 116— Revision, 
competency of , when there is no appeal — 
Limitation Act (1908), Art. 182— Batta 
Memorandum for issue of tfotice to judg- 
ment-debtor under S. 248,* Civ. Pro , Cods. 
(old Code ) — ?jtep-in-aid. , 

S. 27 of the Provinoial Small Cause Courts 
Act bars an appeal against an order in execu- 
tion passed by a Small OauBe Court on its 
Small Cause Side (a). 

A batta memorandum wbioh mentions that 
batta is paid for the issue of notice to the judg- 
ment-debtor under S. 248 of tho Civ. Pro. Code, 
1882, is an application to take a step-in-aid of 
execution ( b ). Alagamothu Filial v. Devasa- 
gaya Fernandez, 3 L.W. 34 =<19 M.L.T. 146 
= (1916) M.W.N. 78 = 32 Ind. Cas. 484. 
SADABIVA AIYAR and NAPIF.R, .TJ. 

References : — (a) (1911) 2 M.W.N. 685, D.\ 
12 Ind. Oaa. 169, R. (b) 28 M. 399 ; (1910) M. 
W.N. 713, F. 

(2) Decree passed in terms that the rights of 
prior mortgagees might not be prejudiced — 
Code of Civil Procedure (1908), O. XXXIV, 
r. 4 — Decree capable of execution. 

Where a decree for sale was passed under 
O. XXXIV, r. 4, Civ. Pro. Code, in the terms 
that the rights of tho prior mortgagees thereof 
should noi be prejudiced, and tbe decree was 
mado absolute, held , on an application by the 
decree- holder to execute the deoree subject to 
the rights of the prior mortgagees, that the 
decree was capable of execution and was not 
vague. Sahebzad Singh v. Lalsa Singh, 14 
A.L J 324=^5 Ind. Cas. 152. 

PlGGOTT and WALSH, .TJ, 

(3) Security for performance of decree — Code 
of Civil Procedure (1908), Ss. 47, 146, O. 
XXX LV, r. 14 — Method of enforcing 
security. 

In execution of a deoree certain property 
belongmg to the judgment-debtors was attach- 
ed. Ono M.P. put forward a claim to the 
property. Thereupon a compromise was 
arrived at between the decree-holder, the 
judgment-debtors and M.P., as tbe result 
whereof a promissory note for a further sum 
was given, and it was covenanted that tbe rest 
of tho decree-holders’ claim would be satisfied 
by paying Rs. 350 in annual instalments. In 
respeot of the payments by i\pnual instalments, 
M.P. rendered himself liable as surety for the 
due performance thereof and he covenanted 
that in the event of failure by tho judgment- 
debtor to pay two ooneeoutiva instalments he 
would pay the samo from his own pooket. He . 
further covenanted that should be fail to do so 
tho decree-holder might proceed in execution 
against his period and property and bo 
hypothecated certain property belonging to 
himself. Default having occurred on tho part 
of the judgment-debtors and M.P. not having 
made good the default, as covenanted by him, 
the decree-holder applied to exeouto tbe dooree 
by soiling the hypothecated property : 

Held, upon a construction of the compromise,* 
that the application was to onforce the personal 
liability incurred by M.P. as surety under 
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8* 145 of the Code of Civil Procedure, and that 
O. XXXIV, r. 14, was not applicable, no decree 
having been obtained against M.P. Mukta 
Praaad y. Mrfhadeo Prasad, 14 A.L.J. 385 = 
38 A. 337 = 33 lad. Ca* 932. 

PlGGOTT au4 WALSH, JJ. 

(4) Small Cause Court decree— Transfer to 
Court of Munsif for execution — Order in 
execution— Appeal— Code of Civil Procedure' 
(1908), S. 43 — Limitation— Step in-aid 
oj execution . 

A Small Cause Court decree was transferred 
for execution to the Court of a Munsif, and an 
order w.*a passed by that Court. Held that an 
appeal lay to the Court of District Ju igo against 
the order ia). 

Held also that An application to transfer a 
decree to another Court for execution is a step- 
in-aid of execution. Lareti v. Hazari Lai, 14 
A.L.J. 415 = 33 Ind. Cas. 533. 

Rafiq, J. 

References : — 20 C L.J. 129 ; 11 C.W.N. 861, 

F. 

(5) Decree-holder, application by, to realize 
money deposited in Court— Limitation- 
Step in-aid of execution . 

Held % that an application made by a decree- 
holder for payment of money which had been 
realized in execution and deposited in Court was 
a stop-in aid of exeoution and an application 
for exeoution made within three years of the 
date of such application for payment was 
not barred by limitation. Dharamraj Kuar 
(Thakurain) v. Lachman Bhuj, 18 O.C. 389 = 
33 Ind. Cas. 557. 

PANDIT KANHAIYA LAD. A.J.C. 

References : — G A. 365 ; 17 M. 1G5 ; 22 B. 340, 

R. 

(6) Time-barred decree , execution of — Requi- 
sites lor the execution of a time-barred 
decree. 

Held that, in order to enable a decree to be 
exeoutod in spite of tbe fact that exocution is 
time-birred, it is necessary to establish that 
notice requiring the judgment-debtor to show 
cause why the decree should not be exeoutod as 
against him has been served on him and that 
he has thus been in a position to raise the plea 
of limitation, that Court has expressly or 
impliedly decided by a final order the quostion 
of limitation in favour of the decree-holder and 
that bjiero has been au effective qrder of 
adjudication. Gourl Shankar v. Musaamraat 
Lachhram Kunwar, IS O.C. 374 = 33 Ind. Cas 
663. 

- Stuart, a.j.c. 

(7) Decree , redemption suit — Limitation , 
application for execution— Time, if runs 
from date of decree or date of ascertainment 

‘ of exact amount . 

Where, in a suit for redemption, a certain 
decree was passed on 37th July 1909 and it was 
directed therein “ that it will be necessary to 
have fresh accounts taken to determine the 
. amount due to tbe appellants, 71 and the amount 
was not definitely* ascertained till the 23rd 
February 1910 and the application for exeoution 
was filed oil 29 th January 1913 : 


Execution of Decree -(Continued). A 

Held , that the judgment of the District 
Judge, dated 27th July 1909, set forth dearly 
the exaot method of asoertaining'the sum to be 
paid in redemption and tho calculation of that 
sum was a matter purely of office routine and 
that the application for exocution was barred 
by limitation. Babu Surajdeo Narayan Singh 
y. Musharoo Raut, 20 C.W.N. 950 = 34 Ind. 
Cas. 504. 

Rob and JwaLa Prasad, jj. 

Reference :— 25 C. 109, F. 

" 1H) Execution — Decree awarding personal 
remedy in case sale-proceeds of mortgaged 
property do not suffice — Interpretation of 
decree— Execution Court, duty of— Juris- 
diction, 

In a suit on a mortgage a Court passed an 
order for a preliminary decree and decided inter 
alia that, in case sale of the property mortgaged 
should net suffice to liquidate the doorotal debt 
with costs and iuterest, tho defendants should 
be hold personally liable for any deficiency. The 
decree drawn up, however, contained the words 
11 shall he at liberty to apply for a personal 
decree : 

Held , that the words in the decree muBt be 
interpreted in conformity with the judgment 
to mean “ shall beat liborty to apply for exe- 
cution of tbe decree against the defendants 
personally/’ and that the Court on the exocu- 
tion side had no power to go into the question 
whether tho defendant was personally liable or 
not but was bound to oxoouto the decree as it 
! stood. Madhoo Mai y. Muhammad Zakarla, 
75 P.W.R. 1916 = 32 Ind. Cas. 820. 
JOHNSTONE, C.J. 

(9) Power of execution Court to go behind 
decree. 

The plaintiffs obtained a deoroe for possession 
of certain specified plots of shamilat land 
amounting to about 3 kanals and 13 marlas. 

The defendants subsequently sued for parti- 
tion of the whole of the shamilat, but their suit 
was dismissed. They also failed to get tbe 
deoree in respect of the specified fiolds set aside. 
It was founl that the defendants had ia their 
possession only 1 hemal 3 marlas more than 
their share. Tho lower Courts refused to 
execute the decreo on the ground that tho 
deoreo-bolders were not ontitled to the posses- 
sion of tho land claimed by thorn. 

Held, that the Courts were bound to execute 
the decree and could not go behind it in tbe 
execution department. Harnam Singh y. 
Bhagwan Singh, 85P.L.R. 1916 = 163 P.W.R. 
1916 = 36 Ind. Cas. 867. 

LE ROSSIGNOL, J. 

( 10) c Step-in-aid of execution— Application by 
decree-holder for extension of time -Revi- 
sional jurisdiction of High Court— Provin- 
cial Small Cause Courts Act, S . 25. 

A bona fide application made by a decree- 
holder praying for extension of time for the 
purpose of ascertaining tho whereabouts of his 
judgment-debtor is a step-in aid of execution 
and saves limitation. Where a Small Oanse 
Court, without any materials on the reoord, 
gratuitously assumed that an application 
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presented by the deoree-holder for extension of 
time was not bona fide, and thus held a subse- 
quent application for the execution of the deoree 
time-barred, held, that there was ground for 
interference by the High Court 4n revision. 
Bhalron Prasad v. Amina Beg am, 14 A.L.J. 
890=38 A. 690 = 35 Ind. Gas. 693. 

PlGGOTT and WALSH, JJ. 

(11) Interpretation'— Assets that may be in the 
hands of the representative . 

A deoree in the terms “ that the appellant 
shall be liable for tho amount of the deoree to 
the extent of the assets that may be in the 
appellant's hands ” was held to moan such 
assets as might be in the appellant's hands on 
the date of execution (per Sundar Lai , J., 
Walsh , </., dnbitante). Collector of Jaun- 
pur v. Champa Lai, 14 A.L.J. 899 = 36 Ind. 
Gas. 901. 

Walsh and Sundar Lal, jj. 

(12) Surety bond— Forfeiture of — Personal 
attendance of party — Service of summons. 

The Court declared the bond of the sureties 
which thoy had given for the appearance in 
Court of the judgment-debtor to be forfeited. 
It appeared that no order had been passed for 
the personal appearance of the judgment-debtor 
but on the application of the plaintiff he was 
summoned to appear in Court to give ovidenoe. 
This summons was not served on him, tho sum- 
mons was to be sent through bis pleader but 
the pleader’s agent returned it saying that he 
did not know where the judgment-debtor was. 

Held, that the order directing forfeiture of the 
bond must b9 set aside, for no order was passed 
for personal attendance of the judgment debtor. 

Obiter dictum.— That the summons oould not 
be said to havo been sorved on tho judgment- 
debtor under the oircumstances of the case. 
Mula Shah v Hatbhagwan, 90 P.L R. 1916 
= 166 P. W.K. 1916 = 36 Ind. Cas. 73. 

SCOTT SMITH, .7. 

(13) Decree passed by Daroda Court— Execu- 
turn proceedings transferred to British Court 
— Avphcations to execute the decree not 
made within the time prescribed by British 
law— Execution in British Courts barred — 
Lex fori governs execution proceedings. 

The plaintiff obtained a money-decree against 
the defendant in 1909 in the Baroda Court. 
The first application to exeoute the dccsee was 
made m 1913, it being in time aooordmg to the 
law in Baroda. In 1915, the plaintiff applied 
to the Baroda Court to transfor the deoree for 
execution to the Ahmodabad Court (British). 
Tho defendant contended that uo application 
to exeoute the deoree having been made, within 
three years of its date, the execution of the 
deoree was barred by time : 

Held, that the application was barred by 
time, beoause suits and applications must be 
brought within the period prescribed by the 
looal law of the country within which the suit 
or the application was brought. Nablbhal 
Yaclrbhal y. Dayabhat Amu lakh, 18 Bom. 
L.R. 481 = 40 B. 504 = 36 Ind. Cas. 369. 
BATCHBLOR and SHAH, JJ. 


Exeoutlon of Deoree— (Continued). 

References : — 15 B. 28, D. ; 12 Bom. L.R. 
844, F. 

(14) Power of Court executing decree— Civ. 
Pro . Code , O. XXI, r. I— Order refusing 
execution of decree — Appeal . 

A Court to wnioh a deoree iB sent for execu- 
tion cannot question the jurisdiction of the 
Court which passed the decree. ( Vide Civ. Pro. 
Code, O. XXI, r. 7). 

It appears clear that an order refusing to 
execute a deoree is a decree within the meaning 
of 8. 47 of the Code of Oivil Procedure and an 
appeal from suoh an order lies (a). Ma Me Y. 
Mauog Aung Min, U.B.R. (1916), 2ndQr., 119 
= 36 Iud. Cas. 10. 

Saunders, j. 

References (a) 28 B. 378 ; 38 B. 194 ; 38 C. 
639 (6681 ; 1 U.B.R. (1910) 13, 82, R. 

(15) Decree— Execution — Effect of bringing 
one out of several representatives on the 
record. 

A Hindu widow was in possession of a one- 
sixth share of her husband’s estate upon a 
partition made among her sons. One of the 
sons lived jointly with her. She made a mort- 
gage of her share to raise money to pay off debt 
legally binding upon the estate. The mortgagee 
brought a suit against her and obtained a deoree 
nisi against her. She then died, and the son 
who was living jointly with her, Alone out of 
her ocher sons, was brought on the record as her 
legal representative. The order absolute was 
obtained and the shares of the widow and the 
son who was joint with her were sold and 
purchased by plaintiffs. When they applied 
for mutation of names, they were opposed by 
the other sons. Consequently they commenced 
tho present action for recovery of possession : 

Held, that the order absolute having been 
obtained against one out of several heirs, there 
was not in existence any decree under which 
the interests of the other heirs oould be sold, 
and consequently the plaintiffs could not obtain 
possession of their shares (a). Randan Singh 
v. Muaamraafc Surja Knar, 14 A.L J. 989=39 
A. 67. 

Richards, c.j. and Rafiq, j. 

Reference (a) 25 B. 337, D. 

(16) Decree , execution of— Decree, validity of, 
if can be raised in execution— Judgment 
against a lunatic — Lunatic not represented 
by a legal guardian— Right of suit to set 
atide decree . 

Every order and judgment, however errone- 
ous, is good, until discharged or declared in 4 
operative and the execution Court oaonot 
enquire into the .validity or propriety of tho 
decree (a). 

A proceeding to enforce a judgment is colla- 
teral to the judgment, and, therefore, no enquiry 
into its regularity or validity oati bo permitted 
in suoh a proceeding. Henoe a judgment 
against a person who was non compos mentis at 
Ihe time of the trial, and yet was not represent- 
ed by a legal guardian, is *not to be impeaohed 
in exeoutidn, but should be reversed or annul- 
led in some direct proceeding taken for that 
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purpose (6). Kallpadft v. Havl Mohan, 24 0. 
L.J. 376=35 Ind. Gas. 856. 

MUKERJEE and CUMING, JJ. 

References :-(a) (1846) 2 Phil. 113 (115) ; 1 
C.P. Goopor, 338* (342); 22. (5) (1909) L.R. 36 
I. A. 168 ; 31 A. 572, 22. 

(17) Decree , execution of— Attachment of debt 
payable outside jurisdiction— Attachment, 
effect of— Money paid under an illegal 
order , where to be refunded . 

It is not competent to a Court, in execution 
of a decree for money, to attach, at the instanoe 
of the decree-holder, a debt payable to the 
judgment-debtor outside the jurisdiction by a 
person not resident within the jurisdiction of 
that Court. 

When a Court has manifestly usurped juris- 
diction and has illegally secured possession 
of a fund, which should not have oome under 
its control, its orders must be discharged. 
Such illegal orders cannot stand on tho plea 
that possibly similar orders would have been 
made by a Court of competent jurisdiction. 

The money whioh has been paid out of Court 
under an illegal order made without jurisdiction, 
must be brought back into Court, Surendra 
Nath Ooswanil v. Banglsbadan Goswaipi, 24 
O.Ij.J. 533=* 36 Ind. Gas. 467. 

MOOKERJEE and CUMINQ, JJ. 

(18) Ejectment , decree for— Appellate decree— 
Merger of original decree— Appeal dismissed 
tor default — Decree , which , to be executed— 
Civ. Pro. Code ( Act V of 1908), O. XXI, 
r. 22 — Omission to give notice , effect of— 
Conditional decree, execution of— Notice if 
necessary — Decree incapable of execution , 
objection as to — Events subsequent— Bengal 
Tenancy Act (VIII of 1885), s. 155-Tenancy 
continues how long — Time , extension of . 

The original decree is merged in the appellate 
deoree whether the latter confirms, amends, or 
reverses the original decreo, and it is the 
appellate deoree alone which oan be executed ; 
32 B. 500 (506) and 24 C.L.J. 517, referred to. 
But this doctrine oannot he applied where the 
appeal is dismissed for default. 

Where an appeal against an original decree 
has been dismissed for default, the original 
deoree is the deoree to be executed. 

The omission to give notice, as required by 
O. XXI, j*. 22 of the Code of Civil Procedure, is 
not a mere irregularity which makes the pro- 
ceeding voidable, but is a defeot which goes to 
the root of tho proceeding and renders it void 
•{or want of jurisdiction (a). 

Such omission renders proceedings inopera- 
tive even though a stranger may have acquired 
title in course thereof. 

Even where 0. XXI, r. 22 of the Code of Civil 
Prooedure does not apply, the Court should 
issue a notice on the iudgmeut-debfcor and hear 
his objection, if any, oeforo it grants execution 
of a conditional decree on tbo ex parte state- 
ment of the decree* holder that the contingency 
contemplated has happened. 

Where an ex parte order has been made to 
Ahe prejudice of a litigant who has not been 
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afforded an opportunity to be heard, the order 
is subject to the implication that it may be 
revoked at tho inBtanoe of the party affected 
thereby and the Cotfrt has inherent power to 
give suoh dirdotions as the justice of the oaBe 
may require. 

An objection that a deoree for ejeotment 
previously obtained, has become inoapable of 
elocution by reason of events subsequent, oan 
be properly taken in exooution of the deoree. 

The tenanoy continues in operation till the 
failure of the tenant to oomply with the deoree 
made under S. 155 of the Bengal Tenanoy Aot 
within the time prescribed thereby (b). 

8. 155 of the Bengal Tenanoy Aot enables 
the Court to give the tenant relief on the footing 
that there shall be no forfeiture at all ; when 
relief is granted, the forfeiture is stopped in 
limine , bo that there is no question of any 
destruction of an interest whioh has to be 
called into existence again. 

It is competent to the Court to entertain an 
application for enlargement of time after the 
expiry of tho period prescribed in the deoree 
under S. 155 of the Bengal Tenanoy Aot and 
even after the deoree-holder has applied for 
execution (c). 

Whether an . order for extension of time 
should be made or not, depends upon the 
circumstances of tho litigation, that is, upon 
tbe circumstances disclosed at tbo original trial 
and the events subsequent. Syam Mandal v. 
8atf Nath Banerjee, 24 C.L.J. 523. 
Mookerjee and Cuming, jj. 

References :-la) 20 C. 370 ; 21 G. 19 ; 32 B. 
672, 22. (b) (1910) 1 K.B. 263, 22. (c) 16 C.L.J. 
520, 22. 

(19) Decree , execution of— Limitation Act (IX 
of 1908j, Sch, 1, Art. 18 l 2—8tep-in-aid of 
execution— Leave to bid — Acceptance of 
portion of decretal amount from several 
judgment debtors, effect of — Uncertified pay- 
ment— Execution Court , if can investigate 
fact of payment. 

An application was made by a decree-holder 
for leave to bid at tho sale whioh bad been 
advertised. In this application, whioh was 
granted by the Court, it was stated that when 
the properties would be put up for sale, it would 
be necessary for the decree-holder to make a 
purchase for the decretal amount, if no other 
purchaser offered any bid, and it was prayed 
that permission might be granted in that 
behalf. 

Held, that the application was not an appli- 
cation to the proper Court to tako a step-in-aid 
of execution of decree(a). 

Where the decree-holder accepted sums ten- 
dered by the different judgment-debtors from 
time to time, and undertook not to proceed with 
exooution against those judgment-debtors, but 
did not release them from liability under the 
deoree : 

Held, that the deoree could be executed 
against all the judgment-debtors(b). 

It is not open to an execution Court to inves- 
tigate the fact of receipt of deoretal amount by 
the docree-holder whioh was not oertified to the 
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Court by the judgment-debtor within the pre- 
scribed time(c). Jogeodra Proaad Mltra v. 
Ashutosh Goiwaml, 24 O.L.J. 463. 

MOOKEBJEE and BE\CH0R0FT, JJ. 

References (a) 18 A. 211 ; 22 A. .399 ; 21 B. 
331, D. ; 9 C. 730 ; 23 0. 690, F. (b) 37 G. 659, 
Dist. (i c ) 12 C.W.N. 486, Not F. 

(20) Instalment decree for money — Order 
directing delivery of possession of land on 
failure to pay two consecutive instalments— 
Application for delivery of possession pre- 
sented more than 3 years from default — 
Bar of limitation— Right to recover money 
due for instalments within 3 years— No bar. 

A decree for money payable by instalments 
whioh was passed on the 26th August 1907, 
inter alia provided that “ in case of dofault of 
two continuous instalments, the plaintiffs and 
defendant No. 2 are authorised to take posses- 
sion of one-half of 973 karals and 8 markas of 
land in lieu of the outstanding decretal amount 
in execution of the deoree.” None of the 
instalments was paid and an application for 
execution was made on 31st July 1912 for 
delivery of possession of the land. 

Held that the application, having been made 
more than throe years after the judgment- 
debtor had made default in the payment of the 
first two oonseoutive instalments, the deoree- 
holder was not entitled to possession and that 
his application was barred (a). 

The option given by the deoree must be 
exeroised by him once and for all and if he does 
not exeroise the option, according to the terms 
of the decree on the happening of the first 
default, he oannot revive it subsequently so as 
to be able to enforce the default olauso. 

Held further that the decree-holder is entit- 
led to execute the decree as if it contained no 
default clause, and oan recover by making a 
proper application for execution, such of the 
instalments specified in the deoree as are not 
barred by limitation. MuBiaramat Kirpa 
Devi v. DasBundhl Ram, 36 lnd. Gas. 978 => 8 
P.R. 1917. 

Shah Din, j. 

References : — (a) 30 A. 123, Ref. to’, 16 A. 
237 ; 16 A. 371 ; 100 P.R. 1902 and 6 P.R. 
1913, Dist . 

(21) Decree for mesne profits and costs— 
Separate applications for execution of said 
reliefs — Continuation of proceedings , • 

A deoree having been passed for mesne profits 
and costs, the decree-holder first applied for 
execution of the deoree as to oosts and then for 
mesne profits. Held that the seoond applica- 
tion for oxeoution .was not a continuation of 
the first exooution and they were two distinot 
and separate applications for execution. Kunj 
Beharl Lai v. Ram Bahai, 30 Tnd. Gas. 213, 
Limdsay, j.o, 

(22) Decree for possession— Duty of decree- 
holder to obtain possession through Court- 
Amicable delivery of possession. 

A decree-holder entitled to possession is not 
bound to obtain possession through Court, if 
the Judgment-debtor gives up possession amio- 
ftbly. In that oase the deoree is satisfied and 
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there is no oause of action to take out execution 
proceedings in the suit. If the deoree-holder 
is dispossessed afterwards his 0 dispossession 
gives him a fresh cause of action and it is on 
that fresh cause of aetion thaf a suit has to be 
brought. Idlne Deary v. Ummathumma, SO 
lnd. Gas. 606. 

SADAS1VA AlYAR and NAPIER, JJ. 

(23) Right of assignee prior to decree to execute 
decree. 

Where, prior to the passing of a decree, the 
right sued upon was assigned to a third person, 
suoh assignee oannot exeoute the deoree subse- 
quently passed. Peer Mahomed Rowthen v. 
Raruthan Ambalam, 30 lnd. Gas. 831. 
WALLIS, C.J. and SESHAGIBI Aiyab, J. 

(24) Execution of decree in suit valued at over 
Rs. 6,000 but decreed for less— Appeal — Act 
XII of 1887. 

An appeal from an order in proceedings in 
execution of deoree in a suit valued at over 
Rs. 5,000 but decreed for loss, lies to the High 
Court. Klawav All Khan y. Ballm-un-Niasa 
31 lnd. Gas. 496. 

BANERJEE, J. 

(25) Conditional decree , execution of— Costs — 
Ptocedure. 

Where a deoree was drawn up in the following 
form 11 It will be established and declared that 
the sale-deed executed by defendants Nos. 2 
and 3 in favour of defendant No. 1, is not 
binding upon the plaintiff ; possession will be 
delivered to the plaintiff by dispossession of 
defendant No. 1 on condition of paying into 
Court Rs. 66 within one month : in case of 
default, the plaintiff's suit will sfcana dismissed,* 
and was followed by a schedule of costs based 
on the assumption that tho money would be 
paid in within the time specified. Held that 
if the money was not paid within time, the 
defendant under the decree, was not entitled to 
execution for costs. Ram Nath Tewarl v. 
Musiaramat Genda, 31 lnd. Cas. 564. 
Richards, g.j. 

(26) Execution — Decree against one defendant 
— Attachment of share of profits— Execution 
sale — Purchase by decree-holder of unascer- 
tained share of profits — Suit for ascertain- 
ment and recovery of profits— Maintain- 
ability, 

M brought a suit against E, and the brothers 
and the nephews of E and obtained a deoree 
against E. In execution of the deoree, the 
profits * from certain lands due to E by the ( 
other defendants were attached. The attaoh- 1 
ment was objected to by the other defen- 
dants and after an order passed in M's favour, 
the rents were put up for sale and M purchased 
the same but no amount was ascertained. *M 
brought the present suit for profits at the rate 
of Rs. 20 per bigha. The claim was resisted on 
tho ground that nothing was due to M because 
the property was managed and cultivated during 
his absenoe by the other defendants. • 

Held that E and the other defendants held 
the property as tenants-in-oommon, each having 
in law a right to a specific share in the profits 
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that during hiB absence, E would have been 
entitled to his share of those profits, after 
crediting the defendants a reasonable sum for 
the extra labour whioh bad been expended by 
them by reason of E’s absence and that M had 
the same rights as<E had. Mahmud Husain y. 
Eaayet Husain, 33 Ind. Oas. 83. 

Richards, c.j. and Rafique, j. 

(27) Execution — Decree against a female 
personally — Mahal lands assigned to females 
for enjoyment in common — Attachment of 
rents after judgment-debtor's death— Invali- 
dity. 

Where, in execution of decree passed against 
a female personally, rents whioh accrued due 
after her death from mahal lauds which were 
assigned to her for enjoyment along with other 
members of her family were attached in exe- 
cution proceedings to which the immediate 
succeeding female was made a party. Held 
that, in the absence of proof that the judgment- 
debtor was sued as representing the mahal 
estate for a debt due by the estate, the attach- 
ment was illegal. NarayanaBwamy Naidu y. 
MathuBri Rajal Ramakrishnamba Garu, 33 
Ind. Cas 83. 

SADASIVA AIYAR and MOORE, JJ. 

(28) Powers of the executing Court— Con- 
struction of decree — Reference to the plead- 
ings and the record in construing the 
decree — Decree of the appellate Court 
erroneous and dealing with a matter which 
had been withdrawn at the hearing. 

Whoro two portions of the decree of a lower 
Court wero taken objection to by way of appoal 
but the appeal with regard to one portion bad 
been withdrawn and nevertheless the decree of 
the Court below was set aside in regard to both 
matters held (per Pigqott, «7., Walsh , J., dis- 
senting) that tho executing Court must exeoute j 
the decree of the appellate Court as it stands I 
where there is no ambiguity in the terms of the I 
decree and the decree itself is in etriot accord- j 
ance with the operative portion of the judg- : 
ment. the executing Court is not to enter upon 1 
a detailed examination of the proceedings in the I 
appellate Court in construing the decree and it j 
cannot be asked to interpret it in the light of I 
the pleadings and of the record generally so as ' 
to put a meaning upon it inconsistent with its j 
plain terms. * j 

Per Walsh t J.— The appellate Court (bad no 
jurisdiction to entertain an appeal whioh it has 
allowed to be withdrawn and since a deoree on 
' an appeal can only operate upon the subjeot- 
* matter of the appeal, whore the decree as drawn 
up deals with a matter whioh bad been with- 
drawn, the executing Court is not to shut its 
eyes to such withdrawal. The method of con- 
sttuing blindly the precise words in a deoree 
without reference to the subjeot-matter before 
the Court whioh passed the decree is a speoies 
of construction which does not serve the ends 
of justioe but defeats them. The Court has alpo 
r inherent powers to do what is neoessary to 
correct the mistake*, if there has been a mistake 
in order to do justioe between the parties and 
to substitute f he real decision for the mistaken 
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decision though the matter does not oome by 
way of a review petition but on an appeal from 
an order by the lower Court in exeoution of 
the deoree of the appelate Court. Mohammad 
Maruf y. Sultan Ahmad, 31 Ind. Oas. 344. 
PlGGOTT and WAIiSH, JJ. 

Reference:— 1 A. 132, R. 

(29) Decree against legal heirs and representa- 
tives of deceased— Obtaining of Letters of 
Administration to deceased's estate by one 
of the defendants— Application for execution 
against administratrix — Prohibitory order 
—Court not competent to order payment into 
Court— Reference to Chief Court . 

Plaintiff obtained a deoree against the res- 
pondent and her surviving brother and sister aB 
heirs and legal representative of another brother 
who had died intestate. Subsequently the 
respondent obtained letters of administration 
to her deoeased brother's estate and was paid 
the amount standing to his credit in a certain 
fund. 

Plaintiff applied for the execution of the 
decree against tho respondent, and aBked for a 
prohibitory order ordering her to withhold and 
pay into Court a portion of tho money received 
by her. An order was issued prohibiting all 
the defendants from rcoeiving from hor that 
portion of the money and restraining hor from 
making payment of it to any person otherwise 
than into Court. She did not pay the amount 
into Court. This case was referred by the Bmftll 
Causo Court to the Chief Court. 

Held that as the' respondent did not admit 
any debt and disputed her liability as adminis- 
tratrix or otherwise to devote any part of the 
sum received by her from the fund to paying 
the deceased’s debts, she could not be ordered 
to pay any part of iho amount into Court to 
satisfy the plaintiff’s decree. P. L. M. Firm 
v. Daisy M. Stacey, 33 Ind. CaB.169. 

Bir Charles Fox, o j. and Parlett, j. 

(30) Mesne profits ascertainment of — Deduc- 
tion of drear assessment paid by judgment- 
debtor — Destruction of decreed house 
through negligence of judgment-debtor — 
Decree-holder's claim against him for dam- 
ages — Jurisdiction . 

In the ascertainment of mesne profits payable 
by a judgment-debtor to the decree-holder, the 
judgment-debtor should be given credit for the 
amount of ciraar assessment paid by him (a). 

A decree-holder's claim for damages for the 
judgment-debtor’s negligenoe in having allowed 
the decreed houso to be burnt down cannot be 
determined in exeoution proceedings (6). Rama 
Shettlthl v. Manlappa Shettlthl, S3 Ind. Cas. 
620. , 

8ADASIVA AIYAR and MOORE, JJ. 

References :—{a) 17 B. 35, F . (6) 6 O.L.R* 
622, F. 

(31) Practice— Execution of decree— Transfer 
of decree by unrecognized transferee . 

Courts seldom object in praotioe to recognize 
a transferee of a deoree from an unrecognised 
transferee. Mian Salb Levval y. Gopaller , 
33 Ind. Cas. 668. 

BADASIVA A1YAB and MOORE, JJ. 
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References :— 2 M. 216, D.; 9 A. 46 ; 1 L.W. 
306 = 23 Ind. Oas. 951 = 24 Ind. Gab. 766, F . 

(32) Execution— Ambiguous decree— Court's 
power of construction. 

It is settled law that it is open* to a Court 
executing a decree to construe it in the light of 
the plaint and the judgment if there is any 
ambiguity. Rangacharlar y. Sourl Batta- 
oharlar, 33 Ind. Gas. 561. 

Sadasiva aiyar and Moore, jj. 

References :— 31 Ind. Gas. 478 - (1915) M.W.. 
N. 914, F. 

(33) Execution— Sale in execution of money 
decree — Purchase from Official Assignee — 
Prior sale in execution of a satisfied mort- 
gage decree— Official Assignee not made a 
party— FJffect. 

Where the plaintiff sued to recover certain 
property from the defendant on the strength of 
his purchase from the Official Assignee of 
Madras who was in possession of the properties 
of the judgment-debtor and the purchase was 
in execution of a money decree made in 1507 
and tbo defendant purported to be another 
purchaser of the same property in 1904 in exe- 
cution of a mortgage dooreo dated 1898 and the 
judgment-debtor was adjudged an insolvent in 
1902 and the Official Assignee was not made 
a party to the proceedings in execution and it 
appeared that the purchase of the defendant 
was not a bona fide ono and that the mortgage 
decree was satisfied at tho time of the said 
purchase ; Held that the pnrobaso gave no title 
to the defendant. 

Held also that as the judgment-debtor was 
adjudged an insolvent, all hi9 rights in tho pro- 
perties became vested m the Oflioial Assignee and 
it was the duty of the decree-holder, whether 
of a money deorec or mortgage decree, proceed- 
ing in execution against any proparty whioh 
belonged to the insolvent, to bring on rtoord 
the Official Assignee, who was tho person in 
whom all the rights of the properties had be- 
come vested and the result of his failure to 
bring on reonrd the Official Assignee must be 
taken to be that the sale in execution could 
not bind him (a). Devar&ja Aiyang&r v. 
ThlrumalasAwm) Naldu, 32 Ind. Gas. 489. 
AYLING and AllDUR RAHIM, JJ. 

References : — (a) 24 Ind. Oas. 304 = 27 M.L J. 
150 = 18 O.W.N. 1058 = 1 L W. 567 = 16 M.L.T. 
353 = (1914) M.W N. 147 = 16 Bom. L R? 814- 
20 O.L. J. 555 = 13|A.L J.154 = 420. 72 (P.C.), R. 

(34) Execution— Compromise decree — Instal- 
ment decree— Default— Remedy. 

Where in a partition suit the parties entered 
into a compromise and the deoree whjoh em- 
bodies the terms of the compromise provides 
that the judgment-debtor Bhould pay a certain 
sum by instalments, and there is no specific 
provision in the deoree in respect of the result of 
non-payment of instalments, the remedy of the 
decree-holder is not to bring a suit to reoover 
tho amount, but each instalment is recoverable 
by execution as soon as it falls due. Haitafa 
Begam v. Blraj-ul-nUia, 32 Ind. Gas. 693. 
Banbrji, j. 
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(34 -a) Decree— Date— Execution of decree 
—Erroneous order — Notice — Limitation 
Act , 1908, Art. 182, cl. 4. 

A decree has to bear the Bametiate as that of 
the order making it. , 9 

An erroneous order for elocution of a deoree 
passed after notioe to judgment-debtor cannot, 
although unroversed, be treatod as bindiug on 
him, if notice has not been properly served in 
accordance with law (a). 

Whore a deoree was amended after execution 
has been barred by limitation, such amen ament 
cannot give a fresh start to limitation from the 
date of amendment. Anandram v. Nityanan- 
da Barham, 32 Ind. Cas. 744. 

SHARFUDD1N and TEUNON, JJ. 

References : — (a) 8 O. 51 (P.C.) = 11 C.L.R. 
113 = 8 I. A. 123 = 4 Sar. P.C.J. 229 (P C.), D. 

(34-6) Whether can bt barred by limitation in 
part— Execution sale set aside — Result. 

There is no authority for saying that the 
execution of a deoree can be barred by limita- 
tion in part (a). 

On a sale in execution of a dccreo for money 
wherein only a part of the decretal amount was 
realised, being subsequently set aside, the 
decree-holder could by an application for re-sale 
realise not only tho sum which was the price 
obtained at the previous tale but also the 
balance of his decree, though an application to 
execute it for the balance would have been 
barred by limitation. Krishna Prasad 8)ngh 
Y. Matt Chand, 32 Ind. Oas. 699. 

Chapman and Mallik, jj. 

Reference (a) 17 C. 268, D. 

(31-c) Decree — Execution of, application for , 
new , revival or continuation of old one. 

The question whether an application for exe- 
cution of a deoree iR a new application or 
revival or continuation of an old one is aBimplo 
question of fact It is also a question of sub- 
stance and not of form. 8ant Lai Y. Svl 
Newas Das, 32 Ind. Gas. 1005. 

PlQGOTT and WALSI1, JJ. 

References 24 A. 282 ; 18 A. 482, R. 

(34 -d) Execution of decrees power of Court 
dealing with — Adding premia paid by 
decree-holder for insurance of mortgaged 
property subsequent to decree — Judgment- 
debtor's objections in execution department — 
FJstoppel and res judicata. 

It ig a well known principle governing pro- 
ceedings in execution that no addition can be 
made by a Court exeouting a deoree beyond 
suoh as the decree direots, other than the 
costs arising out of tho execution proceeding. • 

A deoree absolute determines the amount 
whioh iB recoverable from the mortgaged 
property and no Axeoution can be granted for 
any sum not covered by that deorec cr inci- 
dental to its execution. 

So the premia paid by a decree- holder on 
aooount of insurance of mortgaged property 
subsequent to the deoree which did not contain 
kny authority for adding suoh premia, canmrt 
be reoovered in execution. - 

A judgment-debtor who puts forward objec- 
tions in the execution department is not always 
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bound to put forward all possible objections 
onoe and for all. If he omits any, the matters 
which he omits And whioh were never raised or 
deoided oannoV always be treated as res judicata 
Against him (a).'Delhi<mnd London Bank, Ltd. 
v. Ram Ratan, 39. Ind. Cas, 7.54. 

KANHAIYA LAL, A.J.C. 

Reference : — 13 A.L.J. 162, R. 

(35) Limitation — Application for execution 
consigned to record room — Decree-holder not at 
fault ’ — Second application — Revival of first. 
Yakub 111 v. Durga Prasad, 13 A.L.J. 760 = 
37 A. 518 a 30 Ind. Cas. 877. Bee Final Part, 

1915, Col. 696. 

(36) Decree passed against heirs of debtor— 
Attachment— Objection bp judgment-debtor — 
Possession in lieu of dower — Lien. Jhabbau Lai 
Y. Musaramat Safdrl Regain, 187 P.L.R. 1915 
-80 P.R. 1916-125 P.W.R. 1915-31 Ind. 
Cas. 722. See Final Part, 1915, Col. 697. 

(37) Decree , execution of— Representatives of 
parlies— Decree against ostensible representatives 
— Execution , if can be had against real repre- 
sentatives — Suit on judgment , maintainability 
of. Kali Oharan Nath y. Sukkada Suudarl 
Debt. 22 C.L.J. 272 = 20 C.W.N. 58 = 30 Ind. 
Cas. 824. See Final Part, 1915, Col. 698. 

(38) Execution— Money decree — Attachment 
before judgment — Deposit in Court— Decree in 
favour of 3rd parties against judgment-debtor— 
Subsequent decree-holders , whether can attach 
money deposited in Court— First decree-holder's 
lien. Miss Hamilton v. Shankar Das, 120 
P.W.R. 1915 = 29 Ind. Cas. 791 = 36 P.L.R. 

1916. See Final Part, 1915, Col. 699, 

(39) Execution application— Limitation Act- 
Art . 182, Cls. o and 6— Construction — New 
remedy by new statute — Same remedy under 
old statute denied— Res judioata— Principles. 
Yaradaraja Mudall y. Murugesara Pillai, 
(1915) M.W.N 769= 18 M L.T. 3l3 = 30M.L.J. 
460 = 30 Ind. Cas. 707 = 39 M. 923 See Final 
Part. 1915, Col. 699. 

(40) Execution application — Limitation — 
Return of application for amendment , but not 
represented — Sufficient to save. Narayaaa 
•vami Naidu v. Oantayya, (1915) M.W.N. 
865-32 Ind. Cas. 691. See Final Part, 1915, 
Col. 699. 

(41) Decree , execution of — Joint decree — Two- 
fold decree — Decree against consenting • party 
and against contesting defendant — No specifica- 
tion of share — Limitation Act (1908), Sch. I, 
Art. 182, cl . (2) — Order of the appellate Court. 
*Loke Nath Biogh y. Gaju Singh, 22 C.L.J. 
333 = 20 C.W.N. 178-31 Ind. Cas. 426. See 
Final Part, 1915, Col. 700. . 

(42) Application for transfer of decree — Can 
the validity of the decree be impeached in such 
proceedings ? !a re Hajee Mahomed Hady v. 
M. JoaJrim. 8 Bur. I.T. 216-32 Ind. Cas. 
492. 8ee Final Part, 1915, Col. 700. 

(43) Execution Court if can vary terms of 
decree — Consent derree. Praeanna Kumarl Debt 
y. Sris Chandra Majumdar, 22 C.L.J, 661-33 I 
Ind. Cas. 344 See Final Part, 1915, Col. 790. 1 


Execution of Decree— [Continued), 

(44) Judgment-debtor, adjudicated insolvent 
in High Court subsequent to decree of Presi- 
dency Small Cause Court — Application for 
execution by arrestf in the Presidency Small 
Cause Couct-*-Leave of the High Court, neces- 
sary, See ACT III OF 1909 (PRESIDENCY 
TOWNS INSOLVENCY), No. 7, 39 M. 689. 

(45) See BEN. ACT VIII OF 1885 (TENANCY), 
No. 33, 34 Ind. CaB. 905. 

(46) Suit brought and deoree obtained against 
yyard— Against Collector — Substitution of 
Collector for ward. See U.P. ACT III OF 1899 
(COURT OF WARDS), No. 1, 30 Ind. Cas. 768. 

(47) 8ee ADMINISTRATION SUIT, No. 1, 
8 L.B.R. 338. 

(48) Rent suit not exceeding Rs. 100 in 
value— Decree, execution of— Order passed in 
execution proceedings by the District Judge, if 
appealable. See APPEAL (GENERAL), No. 11, 
24 C.L.J. 331. 

(49) Facts taking place before deoree — Whe- 
ther can be pleaded in bnr of exooution. See 
Award, No. 3, (1916) M.W.N. 203. 

(50) Payment into Court by atrangers— 
Deoree whoiher satisfied — Sale proclamation 
mentioning more money than is due— Sale 
whether valid. Bee Civ. PRO. CODE (1882), 
No. 11, (1916) M.W.N. 195. 

(51) Decree passed ex parte by foreign Court 
— Executing Court can go into the question 
whether the foreign Court had jurisdiction. See 
CIV. PRO. Code (1903), No. 83, 18 Bom. L.R. 
486. 

(52) Partners holding a joint deoroe— Pay- 
ment to two out of three partnors when valid — 
Definiteness of shares in deoree debt — Effect. 
See CIV. PRO. CODE (1908), No. 420, 3 L.W. 
579. 

(53) Payment under protest to avoid illegal 
attachment — Application under O. XXI, r. 58, 
Civ. Pro. Code, for refund not maintainable— 
Remedy of applicant by suit, See ClV. PRO. 
GODE (1908), No. 472, 9 S.L.R. 213. 

(54) Temporary Court without assignment of 
definite local jurisdiction — Execution of deoree 
of suoh Court — Attachment of immovable pro- 
perty in places not assigned to its looal jurisdic- 
tion — Validity — Deoree-holder’s remedy- 
jurisdiction of suoh Court within the compound 
of its 6’wn Court house. See CIV. PRO. CODE 
(1908), No. 70, 31 M.L.J. 22. 

(55) Minor defendant — Appellant — Death of 
guardian ad litem during pendency of appeal — 
Appeal disposed of without fresh guardian — 
Fresh guardian appointed in exooution proceed- 
ings — Minor’s property sold without objeotion 
—Minor whether can sue for declaration that 
deoree and execution sale were invalid. See ClV. 
PRO. CODE (1908), No. 689, 31 M.L.J. 39. 

(56) Deoree — Exooution — Assignment benami 
for one of the judgment-debtors— Exeout ability 
of deoree — Adjustment. See ClV. PRO. CODE 
(1906), No. 426, 4 L.W. 534. 

(57) Payment out of Court to decree-holder— 
Payment not certified to the Court— Application 
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Execution of Decree— (Continued), • 

to execute the decree— False averment in the 
application that no payment received under the 
decroe— Fraud upon the Court — Execution 
cannot prooeed. See Cl?. PRO. CODE (1908), 
No. 419. 18 Bom. L.R. 29. , 

(58) Objections to decree raised and deoided 
against in execution— Separate suit if barred. 
See CIV. PRO. CODE (1908), No. 88, 30 M.L.J. 
238. 

(59) Uncertified adjustment — Transfer 
benami to one of tho judgment-debtors — Exe- 
outability of decree. See ClV. PRO. 4 CODE 
(1908), No. 427, 3 L.W. 186. 

(60) Questions relating to possession of pro- 
perty after sale — Whether relate to execution 
— Decree-holder auction-purchaser — Suit for 
possession — Maintainability. See ClV. PRO. 
CODE (1908), No. Ill, 18 O C. 345. 

(61) Attachment by precept — Objection to 
execution based on want of transfer, if oan be 
taken during the hearing of an appeal — 
Simultaneous execution against property, if 
permissiblo — Extension of time, petition for, | 
presented before expiry of two months — Order 
passed after expiry of the paid period — Attach- 
ment, if ceases to be tfteaLive. See ClV. PRO. 
CODE (1908), No. 84, 3 L.W. 336. 

(62) Joint and several decrees in favour of A 
against B and C for Rs. 1,200 — Decrees for 
oosts in favour of 13 against A lor Rs. 400 and 
C against A for Rs. 1, COO— Execution by A 
against B for Rs. 800— Legality— 'Two parties’ 
meaning of— Difference- between tho old and 
new Codes — Procedure to bo followed, if C 
executes his decree against A. See ClV. PRO. 
CODE (1908), No. 443, 3 L.W. 267. 

(63) Property of deceaaod zemindar whether 
assets in tho hands of his legal representative — 
Decree against a party an the legal represen- 
tative of a deceased person— Extent of his 
liability — Liability to aonount for profits aEo — 
Burden of proof. Soe ClV. PRO. CODE (1908), 
No. 122, 30 M.L.J. 391. 

(64) Monay-darrees against the same judgment 
debtor in two suits by two separate creditors — 
Execution salo in one suit and attaohment of 
immoveable properties in the second — Auotion- 
purohabor in the first suit claiming properties 
attaohed in second suit — Purchaser whether 
legal representative of judgment-debtor — Appeal 
— Second appeal. Bee ClV. PRO, CODE (1908), 
No. 87, 3 L.W. 377. 

(65) Assignee's application for execution 
opposed by attaching creditor of deoree — Matter 
if appealable. See Civ. PRO. CODE (1908), 
No. 117, 20 C.W.N. 679. 

(66) Party if can apply ia execution for 
amending or correcting judgment and deoree. 
See Civ. Pro. Code (1908), No. 288, 3 L.W. 
499. 

(67) Proceedings in connection with sale 
proclamation — Objection of judgment-debtor 
rejected — Question whether market value of* 
property is oorreot relates to execution — Appeal. 
Bee ClV. PRO. CODE (1908), No. 104, 14 A.L.J. 
363. 

44 


Execution of Deoree— (Continued)* 

(68) Order for examination of judgment- 

debtor under O. XXI, r. 41, Civ. Pro. Code, 
when may be mkde — Buoh order when may be 
set aside. See ClV. PRO. o CODE (1908), 
No. 455. 43 0. 285. # # 

(69) Notioe issued undej O. XXI. r. 22, Civ. 
Pro. Code — Irregular or defeolive notice— 
Effeot— Limitation. See CIV. PRO. CODE 
(1908), No. 445, 19 O.C. 17. 

(70) Execution — Limitation — Application to 
attaoh immoveable property — Property not pro- 
perly described — Amendment of application — 
Application in accordance with law. Soe ClV. 
PRO. CODE (1908), No. 437, 65 P.L.R. 1916. 

(71) Mortgage-decrees passed when the Civ. 
Pro. Code of 1882 was in force— S. 49 of the 
Civ. Pro. Code of 1908 if would govern appli- 
oation% for execution of such decrees. See ClV. 
Pro. Code (1908), No. 118, 20 C.W.N. 962. 

(72) Mortgage deoree on consent — Preliminary 
decree — Final deoree— Running of time — S. 48, 
Civ. Pro. Code. See ClV. PRO. CODE (1908), 
No. 121, 23 C.L.J. 673. 

(73) Property to which title is made out by 
gift — Whether ancestral. See ClV. PRO. CODE 
(1908), No. 494, 14 A L.J. 669. 

(?4) Meaning of “ Bhow cause ” in O. XXI, 
r. 2 (2), Civ. Pro. Code— Application by judg- 
ment-debtor to record satisfaction of deoree — 
Enquiry into questions of faot — One of the 
judgment-debtors a minor — Validity of com- 
promise— Court’s duty — Compromise after 
decree— Applicability of O. XXXII, r. 7, Civ. 
Pro. Code. See ClV. PRO. CODE (1908), No. 429, 
31 M.L.J. 207. 

(75) Deoree for delivery of property, mesne 
profits and oosts — Transfer of jurisdiction— 
Execution application to what Court to be made 
— Application not presented to “proper Court” 
— Whether a step-in-aid of execution and saves 
limitation. 8eo ClV. PRO. CODE (1908), No. 77, 
31 M.L.J- 90. 

(76) Execution application, not giving dates 
of prior applications— Return for amendment — 
Re-presentation not made — Step-in-aid of execu- 
tion — Limitation Act (1908), Art. 182 — ' Apply- 
ing in accordance with law, 1 construction of, if 
aficoted by O. XXI, r. 17, Civ. Pro. Code — 
Practice. See ClV. PRO..CODE (1903;, No. 441, 
4 ^.W. 103. 

(77) Suits for partition — Decrees passed — 
Prior execution application dismissed on one 
ground — Implied adjudication, as to another 
ground, whether oan ho inferred — Certain items 
of property left undivided— Subsequent execu- 
tion application for division of same— Res- 
judicata , if a'.bar. See ClV. PRO. CODE (1908), 
No. 37, 4 L.W. 101. 

(78) Dooreo whether binding on person not re- 
presented in the suit — Death of defendant pend- 
ing suit— Person having no interest in deoeased’B 
estate added aB representative — Deoree and 
execution proceedings whether binding on Arne 
heir— Deoree legally obtained against proper 
person— Execution proceedings against wrong 
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Execution of Decree— (Continued). 

representative — Bona fides— Effeot. See OlV. 
PRO. CODE (1908), No. 7, 31 M-L.J. 222. 

(79) Payment made out of Court, jot certified 
— Non reoognisability by executing Court. See 
ClV.PRO.CODE (1908), No. 100, 33 Ind. Caa.71. 

(80) See Civ. PRO*. CODE (1908), No. 72, 35, 
Ind. Cas. 296. 

(81) Decree amended — Limitation. See CIV. 
PRO. code (1908), No. 120, 34 Ind. Oae. 393. 

(82) Property described in decree amplified 
in execution - Sale proclamation. See CIV. 
PRO. Code (1908), No. 434, 35 Ind. Oas. 368. 

(83) 8ee CIV. PRO. CODE (1908), No. 722, 35 
Ind, Cas. 761. 

(84) Penalty in compromise decree — Powor 
of executing Court to interfere. See CONTRACT 
ACT, No. 94, 32 Ind. Cas. 697. 

(85) Assault on process server. SeeCRIM, 
Pro. Code, No. 8, 19 o.o. 91. 

(86) Execution of ex jiarto decree — Attach- 
ment and sale of property— Effect of decree 
passed suosequeotly on merits — Application 
made 3 years after— Efieot — Limitation. See 
Ex Parte Decree, No. 3, 78 P.W R. 1916. 

(87) Decree directing execution of sale-deed 
— Time fixed extended— Non-payment , of 
amount in time— Right of decree-holder. See 
Extension of Time, No. 2, 31 Ind, Cas. 467. 

(88) Executing Court wheLher oan enquire 
into binding nature of a foreign dooree. See 
FOREIGN COURT, No. 1, 3 L.VV. 90. 

(89) See FRAUD. No. 4, 34 Ind. Cas. 911. 

(90; See Ghatwali TENURE, No. 2, 1 Pat. 
L.J. 601. 

(91) Sale of widow’s right, title and interest 
in her husband’s properties— Teat to determine 
the interest sold— Decree for meBne profits. 8ee 
Hindu Law (Widow), No.33, 32lnd.Cae. 587. 

(92) Tenure held by widow— Rent-decree 
against the widow— Execution againBt the 
holding in tha hands of the reversioners. See 
HINDU LAW (WIDOW), No.29. 34 Ind. Cas. 581. 

(93) Decree for rent — Mode of execution — 
Power of Court. See LANDLORD AND TENANT, 
No. 21, 1 Pat. L.J. 138. 

(94) Application for — Date from which 
limitation begins to run. See LIMITATION, 
No. 1, 1 Pat. L.J. 359: 

(95) Execution— Attachment— Sale proceed- 
ing— Application by a mortgagee for holding 
the sale subject to his mortgage — Dismissal of 
the application — Quit to establish lien — Limi- 
tation. Bee LIMITATION ACT (1877), No. 3, 
18 Bom. L.U. 782. 

(96) Execution of amended decree — Date of 
order of amendment — Starting point of limita- 
tion. feee Limitation act (1908), No. 290, 36 
Ind. Oas. 533. 

(97) Petition praying for relief not granted 
by deoree— If Bavea limitation— Civ. Pro. Code, 
8. 52. Bee LIMITATION ACT (1908), No. 287, 
(1916) 2 M.W.N- 128. 

(98) Suit for money taken in compensation 


Execution of Deoree— {Continued), 

— Money had and received— Limitation. Seer 
Limitation act (1908), No. 106, 14 A.L.J. 728. 

(99) Assignee not recognized by Court — 
Right of deoree-holdef to exeoute decroe. Bee 
Limitation Act (19C8), No. 284, 3 L.W. 621. 

(100) Exoeasive execution — Application by 
judgment-debtor for recovering the excess- 
procedure— Limitation. See Limitation act 
(1908), No. 274, 14 A.L.J. 401. 

(101) Application for— Limitation— Step-in- 
aid of — Application by decree-holder certifying 
payment of portion with a prayer to strike off 
execution on satisfaction — Effect— Execution 
application represented after the time allowed 
by Court — Applicability of 8. 148, Civ. Pro. 
Code (1908). Sco LIMITATION ACT (1908), 
No. 296, 20 C.W.N. 615. 

(102) Execution opposed by judgment-debtor 
alleging paymont and asking for certification 
thereof — Ploa Buooossful in first Court, but 
reversed on appeal — Second appeal by judg- 
ment-debtor — Limitation, if buspended during 
pendency of second appeal. See LIMITATION 
ACT (1908), No. 283, 20 C.W.N. 686. 

(103) Application for transmission of decree 
and order permitting same, if revivor — Is-me of 
notice under 8. 24H, Civ. Pro. Code (1882), it 
proper— Application for execution if to follow 
or precede transmission and to be made to 
which Court— Question whether decree capable 
of execution if may bo determined on applica- 
tion for transmission— Order, if qwasi-judioial 
and may be delegated lo Registrar — Civ. Pro. 
Code (1882), 8. 637. Soo LIMITATION ACT 
(1908), No. 304. >0 C. W.N. 889. 

(104) First ex.^outii n application in 1907 — 
Dismissal for non-piymenc of batta— ("laim 
petition to property attached under first applica- 
tion — Claim rejected — Suit by claimant also 
rejected on appe il— Second application in 1912, 
if can be treated as a continuation of tho first — 
Application, if barred by limitation. See LIMI- 
TATION ACT (1908), No. 286, 4 L-W. 112. 

(105) Attachment of docroo — Exclusion of 
time occupied by attachment — Civ. Pro- Code, 
O. XXI, r. 53. See LIMITATION ACT (1908), 
No. 52, 30 Ind. Oas. 587. 

(106) Application for— Proof of duration of 
order staying execution. Soe LIMITATION 
ACT (190$), No. 53, 36 Ind. Cas. 939. 

(107) See Mesne Profits. No. 1, 1 Pat. L. 
J. 427. 

(108) Deoree for sale with provision for 
reoovery of balance of deoree amount from the 
other properties of the mortgagor^ sale proceeds 
are insufficient — Execution — Starting point of 
limitation. Seo MORTGAGE (GENERAL), 
No. 24, 31 M.L.J. 513. 

(109) Suit by prior mortgagee — Puisne mort- 
gagee a party— Mortgage amount not proved— 
Duty of exeouting Court. See MORTGAGE 
.(GENERAL;, No. 12, (1916) M.W.N. 323. 

(110) Mortgage — Deoree for redemption— 
Omission of puisne mortgagee’s name in execu- 
tion proceedings— Effeot— Mere irregularity* 
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Execration of Deoree— (Concluded). • 

Bee Mortgage (REDEMPTION), No. 11, 1 
Pat.L.J- 361. 

(Ill) Mortgagee purchasing property in 
execution of hie deoree *on simple mortgage. 
Bee Mortgage— Usufructuary, No. 3, 

31 Ind. Gas. 891. 

(113) Oooupanoy holding, if may be sold in 
execution of a money-deoree against the raiyat 
with landlord’s consent. See OCCUPANCY 
RIGHTS, No. 1,36 Ind. Gas. 803; 21 C.W.N. 
400. 

(118) Deoree for ejectment— Deoree not exe- 
cuted for three years— Possession over property 
obtained — Subsequent suit for possession if 
maintainable. See POSSESSION, No. 3, 14 A. 
L.J. 709. 

(114) Deoree against executor legatee in his 
personal capacity — Attachment of money duo to 
judgment- debtor as executor. See REFERENCE, 
No. 1, 0 Bur. L.T. 226. 

(116) 8eo RES JUDICATA, No. 24, 14 A. L.J. 
1171. 

(116) Sale of lands in— Subsequent suit by a 
party for setting aside the sale as illegal the 
lands being oooupancy lands — Khoti Act (Bom. 
Act I of 1880), 8. 9. See Res JUDICATA, 
No. 18, 18 Bom. L.R. 786. 

(117) Application to execute decree as 
assignee granted — No objection thereto — 
Notice issued to judgment debtor— Objection 
raised subsequently whether barred. See RES 
Judicata. No. 6, 14 a.Jj j. 370. 

(118) Court auction— Salo— Irregularity in 
the conduct of — Bona fide purchaser not pro- 
tected — Major judgment debtor — Treated as 
minor— Vitiates sale— Notice— Exftoution. See 
Setting aside Sale, No. 1, 20 M.L.T. 479. 

Execution of Document. 

(1) Document proved to have been executed 
in the presence of one attesting witness who 
was examined — Whether execution valid. See 
Evidence act, No. 40. 14 a. L.J. 1041. 

(2) Registrar— Admission re signing of blank 
sheets only — Effect. See MORTGAGE — 
General, No. 49, 35 Ind. Caa. 66. 

Exeoution Proceedings, 

8ce Execution of Decree. 

(1) Objection based on document of t\tle t dis- 
missal 0/ — Suit for declaration* of title — 
Burden of proof as to whether document 
represents bona fide transaction. 

Where a person intervening unsuccessfully as 
an objector in execution proceedings on the 
strength of a dooument of title is obliged to 
bring a suit to establish bis title, held, that he 
must give pritna facie evidenoe that the docu- 
ment represents a bona fide transaction in order 
to get rid of the order wbioh has been passed 
against him. Kalka Prasad v. Sltla Bakhsb. 
19 0.0. 64 » 35 Ind. Gas. 427. 

STUART, A.J.C. 

References:— U B. 270; 18 A. 369 ; 30 A*. 
391 ; IS 0.0. 74, R. 

(2) Application to enforce order of Privy 


Exeoution Proceedings— (Concluded ) . 

Oounoil — Limitation— Meaning of 1 revivor.’ 
See Limitation Act (1908), No. 301. 20 O.W, 
N. 1051. 

(3) Application of doctrine 0^ Lis pendens— 

Effeot of attachment and sale during pendenoy 
of suit. 8ee LIS PE1 &DEn£ No. 2, 30 Ind. 
Oas. 213. • • 

(4) See Pleader and Client, No. 6. 35 
Ind. Oas. 205. 

(5) Ex parte order in exeoution if constitutes 
res judicata — Test— Exeoution petition, dis- 
missal for default of, if affoota prior order in 
exeoution which has become res judicata. See 
Res Judicata, No. 5, 3 L.W. 339. 

Execution Sale. 

(1) Execution sale of lunatic's properties — 
Lunatic not represented by a guardian — 
Validity of sale— Setting aside of salei if 
necessary— Defendant, if can plead invalid- 
ity of sale tn a suit for possession. 

An execution sale of immoveable properties 
belonging to a lunatic, without bis being 
properly represented by a guardian, is void and 
confers no title on the purchaser, and it is 
open to tho defendant, without instituting a 
suit for setting aBide the sale, to plead the 
invalidity of the purchaser's title, in a Buit by 
theTlatter for possession. Moothetuth Kanarl 
v. Harl Shenoy, 3 L.W. 301-19 M.L.T. 246 
= (1916) M.W.N. 273 = 34 Ind. Cas. 428. 

COUTTS-TROTTER and Seshagiri 
AIYAR, JJ. 

(2) Contact Act, Ss . 196, 216— Principal and 
Agent— Mortgage decree— Execution sale — 
Purchase by agent on his own account — 
Ratification by Principal — Bona fide 
purchaser — Whether notice of appeal nega- 
tives bona fides. 

Where an agent purchased, on his own 
account and without professing to aoton behalf 
of his prinoipal, property in execution of a 
mortgage decree obtained by his prinoipal, held % 
the principal could not take the benefit of the 
purohaso by subsequently ratifying it. 

A salo in oxeontion of a deoree in force at the 
time cannot be sot aside as against a bona fide 
purchaser not a party to the decree, on the 
subsequent reversal of the deoree in appeal. 

A purchaser in Court auction is none the less 
a bor.a fide purchaser that he had notice of the 
pendenev of the appeal. R. Ragavaohari Y. 
MaA. Pakkirl Mahomed Rowther* 30 M.L.J. 
497 = 19 M.L.T. 381 = (1916) 2 M.W.N. 73-84 
Ind. Cas. 760. 

Sadasiva Aiyar and Moore, jj. 

(3) Execution sale if void or voidable vOhen 
decree fraudulent— Suit to set aside decree 
barred by limitation— Sale if may be vacat - 
e d . 

A sale in exeoution of a fraudulent deoree is 
not a void but a voidable salo ; till vacated by 
an appropriate proceeding, the rights created 
thereby are effective. 

Such a Bale cannot be set aside without 
setting aside the deoroe ; consequently where 
the right to have the ’decree set aside as fraudu- 
lent has beoome barred by limitation, no decree* 
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can be made Betting aside the sale only as made 
in execution of a fraudulent decree. Raj 
Kumar Sarkel y. Raj Kumar Mali, 20 C.W. 
N. 659 = 33 Ind. Cas. 767. 

MOOKER.TEE and RICHARDSON, J.r. 

Reference : —‘<47 C. 197, 'D. 

(4) Purchaee by 'decree- holder— Civ. Pro. 
Code (1908), 0. XXI, r. 95— Delivery of 
possession — Order , luhether appealable — 
6’. 47. Civ. Pro. Code , whether applicable. 

Where, on a decree-holder auction-puroha&er 
applying for delivery of possession of the 
properties purchased and obtaining possession 
by order of Court notwithstanding the objection 
by the judgment-debtor that the properties did 
not pass by the sale, the judgment-debtor 
preferred an appeal : 

Uetd, on a review of the authorities of all 
the Indian High Courts (which are conflicting), 
that the Patna High Court should not without 
very good reason depart from a long course of 
decisions in the Calcutta High Court, where 
the balance of opinion has been since 1883 
strongly in favour of the view that an appeal 
does not lie. Hazl Abdul Ganl y. Raja Ram, 
20 C.W.N. 829 ; 1 Pat. L.J. 232 = 35 Ind Cas. 
468. 

Chamier, c. j., Sharfuddin aud 

ATKINSON, JJ. 

(5) Purchase by three persons — Sale set aside 
by first Court— Appeal by one auction- 
pur char ser— Effect. 

Where in execution of a decree the property 
was knocked down to three individuals, and the 
sale was set aside by the first Court and on an 
appeal by one of auotion purchasers the District 
Judge set aside the order of the first Court, the 
sale stands good even as against the other two 
auction purchasers who did not appeal. It is 
impossible to make a division in the sale with 
regard to a portion of the property and to allow 
the sale to stand with regard to the other 
portion. Tula! Raut y. Nabl Bux, 32 Ind. 
Cas. 193. 

Sharfuddin and Chapman, j.j. 

(6) Auction sale held at a time and date other 
than those proclaimed — Sale voidable . Safdar 
All Y. Fazal, 156 P.L.R. 1915 = 143 P.W.R. 
1915 = 30 Ind. Cas. 524. See Final Part, 1915, 
Col. 711. 

(7) Safe wften becomes absolute— Confirma- 
tion of sale— Effect— Confirmation whether can 
be inferred— Sale certificate — Necessity and its 
evidentiary value— Ss. 256 to 259, Civ. Pro. 
Code (1809)— Sa. 311,314, Civ. Pro. Code (1882) 
— O. XXI. rr. 92, 94. Civ. Pro. Code (1908). 
Sawaa Hal y. Shlb Dyal. 81 P,R. 1915 = 178 
P.W.R. 1915 = 31 Iud. Caa. 254. See Final 
Part, 1916, Col. 712. 

(8) Purchase by decree-holder — Decree, ex 
parte, subsequently set aside- Sale how affected , 
AppaRow Bahadur v. Seeta Raraiah, 2 L.W. 
1066 = 31 lad. Cas. 3C5. See Fiual Part, 1916, 
Col. 713. 

(9) Execution of decree - 3ale of eemindari 
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rights— Buildings appurtenant to eemindari . 
Sakhawat All Shah y. Muhammad Abdul 
Karim Khan, 13 A.L.J. 1098 = 38 A. 69-31 
Ind. Cas. 809. See Final Part, 1916, Col. 713. 

(10) Ex parte decree , seltingaside of— Decree- 
holder auction purchaser — Purchaser from 
auction purchaser— Plea of purchase for value 
without notice, Satia Qhandra Ghose y. 
Rameswarl Daal, 22 O.L.J. 409 — 20 C.W.N, 
665 = 31 Ind. Cas. 894. See Final Part, 1916, 
Col. 714. 

(11) Altered condition , affording relief on — 
Setting aside execution $al$ on ground not men- 
tioned in the application— Ex parte decree, 
setting aside o/, effect of — Assignee of decree- 
holder auction-purchaser — Fresh decree subse- 
quently made, effect of. Abdul Rahman v. 
Sarafat All, 22 C.L.J. 412 = 20 C.W.N. 667 
= 31 Ind. 'Cas. 896. Soe Final Part, 1916, 
Col. 714. 

(12) Attachment in execution of two doorees 
of two Courts — Sale by lower Court — Rights of 
purchaser— Bona fides— Notice — Burden of 
proof — Irregularity. See CIV. PRO. CODE 
(1882), No. 17-o, 32 Ind. Cas. 41. 

(13) Sale proclamation mentioning more 
money than is due— Sale whether valid. Seo 

I Civ. Pro. Code (1882), No. li, (1916) M.W.N. 
195. 

(14) Sale set aside— Order to refund purohase 

money to purchaser — Appealability— Order to 
refund poundage to purchaser — Legality — 
Interference in revision; See CIV. PRO. CODE 
(1908). No. 97, 3 L.W. 105. 

(15) Sale without attachment, validity of. 
See Civ. PRO. Code (1908), No. 456. 36 Ind. 
Cas. 292. 

(16) Mere payment without application to set 
aside sale — Application if to be in writing — 
Amendment of petition — Revision- Seo CIV. 
Pro. Code (1908), No. 256 -a, 32 Ind. Cas. 45. 

(17) Application to set aside the sale — Deposit 
—Power of Court to extend time. See ClV, 
PRO. CODE (1908), No. 290, 19 M.L.T. 192. 

(18) If can be sot aside without oral or written 
application. See ClV. PRO. CODE (1908), 
No. 604, 3 L.W. 174. 

(19) . Order of sale not in aooordanoe with 
decree — Effect — Salo when to bo set aside. See 
CIV. PRO.*CODE (1908), No. 106, (1916) M.W. 
N. 256. 

(20) Failure of purchaser to deposit — Delay 
in re-sale — Defaulting purchaser whether liable 
for loss on re-sale. See ClV. PRO. CODE (1908), 
No. 499, 45 P.W.R. 1916. 

(21) Inaoivenoy— Sale after adjudication — 
Receiver not a party— Application to set aside 
the sale— Whether second appeal lies against 
the order thereon — Rights of bona fide pur- 
chaser. See ClV. PRO. CODE (1908), No. 107, 
19 M.L.T. 357. 

' (21-a) Execution sale under Small Cause 
Court deoree, suit to set aside, dismissed — 
Seoond appeal. Bee CIV. PRO. CODE (1008), 
No. 194-a, 32 Ind. Cas. 712. 
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Execution Sale— [Continued). • 

(S3) 8b. 144, 47, Civ. Pro. Code— Soope of 
S. 144— Ex parte deoree— Sale in exeoution — 
Purchase by decree-holder — Crops taken by 
parohaser while in possession— JS* parte deoree 
set aside— Suit tot value of or^ps — Maintain- 
ability-Plaint treated as execution applioation 
under S. 47, Civ. Pro. Code. See CIV. PRO. 
CODE (1908), No. 371. 1 Pat. L.J. 43. 

(33) Applioation by judgment-debtor undee 
O. XXI, r. 90, Civ. Pro. Code, to set aside sal- 
— Dismissal for default — Application for restor- 
ation rejeoted— Order if appealable— Applica- 
tion to set aside sale if 1 suit.’ See CIV. PRO. 
CODE (1908), No. 380, 30 O.W N. 1203. 

(24) Application by third party to set aside 
sale dismissed — Fresh suit by him Dot barred. 
See CIV. Pro. Code (1908). No. 105, 104 P.L. 
R. 1916. 

(25) Judgment-debtor selling the property 
after the — Application by him to set ABide the 
— Maintainability Sen CIV. PRO. CODE (1908), 
No. 505, 18 Bom. L.R. 571. 

(26) Suit against order on claim petition— 
Plaintiff’s right to declaration and consequential 
relief— Sale of property boforo order on the 
olaim petition —Limitation. See CIV. PRO. 
CODE (1908), No. 486. (1916) 2 M.W.N. 207. 

(27) Refund of purchase-money — Right of 
suit by auction-purchaser— Act XIV of 1882, 
8. 315. See ClV. PRO CODE (1908), No 611, 
14 A. L.J. 1216. 

(28) Combination among biddora at auction, 
effect of. See CIV. PRO. 'CODE (1908), No. 519, 
10 S.L.R. 53. 

(29) Sile iu execution — Material irregulari- 
ties in proclamation of sale. See CIV. PRO. 
CODE (1908), No. 516, 33 Ind. Can. 946. 

(30) Purobase by manager of infant with 
infant’s money — Plea of Hoction to defraud 
said infant. See ClV. PRO. CODE (1908), 
No. 147. 30 lnd. Cas. 2 1*2. 

(31) Setting asido of — Material irregularity. 
Bee CIV. PRO. CODE (1908), No. 514, 35 Ind. 
Cas. 411. 

(32) Objection by judgment-debtor and by 
third party — Order — Appealability. Seo ClV- 
PRO- CODE (1903), No. 118, 31 Ind. Cas. 102. 

(33) Auctioneer nominee of parties — Pur- 
chase motiey received by auctioneer whether 
“ reoeipt of asset*” — Rateablo distribution. 
See ClV. PRO. CODE (1908), No. 154. 35 Ind. 
Cas. 850. 

(33-a) Execution sale — Irregularity in pro- 
clamation — Application to set aside sale — 
Points to be proved. Seo ClV. PRO, CODE 
(1908), No. 497-a, 32 Ind. Cas. 990.* 

(94) Objections to — Compromise — Considera- 
tion. See CONTRACT, No. 9, 3 L.W. 435. 

(34-a) Exeoution -sale sot aside — Result. 
See Execution of Deoree, No, 34-b, 32 
Ind. CaB. 699. 

(95) Suit to set aBide sale on ground of 
suppression of processes if maintainable. Sea 
Fraud, No. 2, 20 O.W.N. 819. 


Exeoution Bale— (Concluded). 

(86) Decree* holder purchaser — Application 
for delivery 6 yearB after sale made absolute— 
Limitation. See Limitation act (1908), 
No. 279, 3 L-W. 191. 9 

Exeootlve Authorities. * 

Legislature, delegation to executive. See 

Ben. act V of 1911 (Calcutta Improve- 
ment), No. 1, 24C.L.J. 246. 

Executive Government. 

Presumption r6 acts of. See U. P. ACT III 
OF 1899 (COURT OF WARDS), No. 3, 36 Ind. 
Cas. 634. 

Executor. 

See ACT X OF 1865. 

Seo ACT V OF 1881. 

Seo Hindu Law (Wild. 

See MAHOMEDAN LAW (WILL). 

See PROBATE. 

See WILL. 

(1) Contract — Specific performance— Execu- 
tor who having a beneficial interest transfers 
the whole property conveys in his capacity as 
executor and not his personal interest only. 
Gangabal v. 8onabal, 17 Bom. L.R. 303 = 28 
Ind, Cas 644 = 49 B. 69. See Final Part, 
1915, Col. 717. 

(2) Locus standi of his heirs to enforce an 
agreement entered into by him as such. Ditta 
Ram v. Rup Chand, 152 P.W.R. 1915 = 31 Ind. 
Cas. 802. See Final Part, 1915, Col. 717. 

(3) No power to demand submission of yearly 
accounts from executor — Legatee’s right to 
inspect the aooounfcs— Legatee when may file 
administration suit. See ACT V OF 1881 
(Probate and administration), No. 19. 
9 S.L.R. 134. 

(4) Grant of lettors to guardian of minor not 
being, or residuary legatee — Grant of letters for 
moveable property. See ACT V OF 1681 
(Probate and administration), No. l-o, 
36 Ind. Cas. 266. 

(5) Suit by one executor against another to 
take account— Jurisdiction. See Civ. Pro. 
CODE (1908), No. 164, 18 Bom. L.R. 335. 

(6) Estoppel, if extends in favour of execu- 
tors under the landlord's will— Probate of will, 
effeot of. See EVIDENCE ACT. No. 103, 
4 L.W. 349. 

(7) Who has not renounoed must, when oited 
in Court, take out probate — Letters of adminis- 
tration cau issue, if he fails, to be a competent 
applicaut. See PROBATE, No. 4, 18 Bom. L. 
R. 766. 

(8) Decree againBt, legatee in his personal 
capacity — Attachment of money due td judg- 
ment-debtor as executor. Bee REFERENCE, 
No. 1, 9 Bur. L.T. 226. 

(9) See SPECIFIC RELIEF ACT, No. 1, 85 
Ind. Cas. 792. 

(10) Suit by exeoiftor on cause of aotion 
accruing after testator’s death— Limitation if 



699 


THE CURRENT INDEX, 1916, 


700 


Exeoutor — (Concluded ) . 

begins to ran after probate granted — One of 
joint executors if may sue — Effect of renuncia- 
tion. See Straits Settlements Limita- 
tion Ordinance, No. i. 20 c.W.N. 833. 

(11) SuccessivepNon-liability of second exe- 
cutor for bis predecessor^ account— Estate in 
embarrassment— Saie of property by executor. 
See WILL, No. 18, 32 Ind. Gas. 267. 

Ex parte Decree. 

See Decree. 

See Evidence. 

(1) Application to set it aside refused — Suit 
to set aside decree on qround of fraud, if lies. 

A suit by the defendant to set aside an ex 
parte decree as fraudulent does not li* after an 
infruotunus application to set it aside under 
S. 108 of the Civ. Pro. Code of 1882, if the fraud 
in respect of which the decree is sought to be 
set aside was properly in issue in the application 
Under 8. 109 and wa3 determined upon suoh 
application. Rhlrode Chandra Roy v. Sriraatl 
Ashtullabu. 20 O W.N. 845 = 35 Ind. Caa. 557. 
OHITTY and WALMSLEY, JJ. 

References:— 28 C. 475 = 5 C.W.N. 756 ; 29 C. 
395 = 6 C.W.N, 473; 15 O.L.J. 446, 148; 10 
C.L.J, 428 ; 29 A. 212 ; 29 A. 608, R. 

(2) Suit to set aside a fraudulent ex parte 
decree — Maintainability — O . IX, r. 13, Civ . 
Pro. Code. 

A suit will lie to sat asido an ex parte fraudu- 
lent decree, although no endeavour has been 
made to get the decree set aside and the suit 
revived under O. IX f r. 13, Civ. Pro. Code. 
Nga Yein v. Nga So, U-B.R. (1916) 1st Qr. 
106=10 Bur. L.T. 10 = 31 Ind. Cas. 264. 
SAUNDERS, JC. 

References : — 2 1 C. 605, F.\ 24 C. 546; 21 C. 
437; 11 B. 6; 38 M. 203; 16 C.W.N. 1002; 
C.R. No. 28 of 1914, R. 

(3) Limitation — Execution of ex parte decree 
— Attachment and sale of property— Effect 
of the decree passed subsequently on merits 
— Application made 3 years after if— Stops- 
in- aid of execution. 

Held t that, where an rx parte decree is sot 
aside, all previous applicatio is, attachment, 
sale aad other proceedings taken by way of 
execution of the ex parte decree become null 
and void and are not revived when the decree 
on the merits is passed ; 

Therefore an apolicition for execution n?ade 
three ycars^aftor the regular decree is barred by 
limitation and is not kept Alive by steps taken 
in aid of execution on the basis of the ex parte 
decree. Nathu Mai v. Pala Mat, 78 P.W.R. 
1916=103 P.R. 1916=133 P.LR. 1916 = 35 
Ind. Gas. 110. 

RATTIQAN, j. 

Reference :— 29 M. 175, R. 

(4) Date not fixed for hearing of case — Limi- 
tation Act (IX of 1°03), Sch. I, Art . 164- 
Application to set aside ex parte decree— 
Commencement of period of limitation — 
Adjournment, 

The defendants wanted stay of tbe case and 
they were ordered to piodooe copy of a certain 


•Ex parte Decree— {Continued), 

order on a date fixed by the Court. On that 
dale ex parte deoree was passed. An application 
to set Aside ex parte deoree was dismissed as 
barred by limitation.* 

Held, tbAt the Court was not oompetent to 
pass ex parte decree when no order was passed 
that the case would bo heard on merits on the 
date fixed. 

That tbe application was not barred, having 
been made within limitation period from the 
date on which defendants were informed that 
ex parte decree had been passed against them. 
Raghblr Brothers v. Daulat Ram, 111 P.L. 
R. 1916 = 137 P.W.R. 1916 = 36 Ind. Oas. 32. 
SCOTT-SMITH, J. 

(6) Defence case part heard— Defendant absent 
at adjourned hearing— Decision of the case 
— Remedy— Civ. Pro. Code t O. IX, r. 13 
and O. XVII, r. 3. 

Where after a portion of the defence evidence 
is recorded, the oaee is adjourned to another 
date for further evidence,, and on the non- 
appearance of the defendant on that date, the 
Court pronounces judgment against the defend- 
ant, the remedy of the defendant is by way of 
appeal against the deoree so passed and not by 
an application to sot asido the ex parte decree 
under O. IX, r. 13. Civ. Pro. Codo. BUrnella 
Beg v. Azam All Beg. 34 Ind Cas. 865. 
Lindsay, j c. 

(6-a) Purchaser from decree-holder auction 
purchaser— Bona fide purchase for value , 
plea of — Judgment-debtor's name forged in 
solenamah and consent decree obtained — 
Setting aside of decree if necessary — Evi- 
dence Act , 1872, S. 44. 

The purchasers from decree-holders auction- 
purchasers in execution of an ex parte deoree 
cannot avail themselves of the plea of bona 
fide purchaser’s for value, (a) 

Suit for possession on declaration of plain- 
tiff’s right as auction-purchaser in execution of 
rent-decree. It was found there that in execu- 
tion of a mortgage-decree by consent on a sole- 
namah executed by the mortgagors and mort- 
gagee, the same property was purchased by the 
mortgagee-deorco-holder and sold to the 1st de- 
fendant.. It was further found that the plain- 
tiff though made a party to tho mortgage suit 
was no party to the consent decree, the said 
decree having been obtained by forging his sig- 
nature in the solenamah. Held that the plain- 
tiff was in a stronger position than a mere ex 
parte judgment-debtor. Held also that the plain- 
tiff being no party to the oonsont deoree could 
attack it by virtue of 8. 44 of tho Evidence 
Act and did not require to have it set aside (6). 

A oonsent deoree differs from a decree of 
Court, it> this, that no one is a party to the 
decree who has not willingly contracted to 
govern himself by the decree if sui juris and if 
he is not, the Court must have declared the 
deoree contracted for him by his guardian to be 
for his benefit. Abdul Hakim Gasl v. Pan- 
.Panchl Dasl, 32 Ind. Cas. 849. 

HOLMWOOD and IMAM, JJ. 

References (a) 22 O.L.J. 409 F. (5) 27 C. 
11, F . ; 10 O.L.J. 420 ; 11 O.L.J. 346, D. 
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Ex parte Decree— (Continued). » 

* (6) See ARBITRATION, No. 7, 38 Iad.Oas. 467. 

(7) Against pardanashin lady — Suit to set 
aside deoree on ground of fraud. Sae BURDEN 
OF PROOF, No. 6, 36 Ini. Gas. 696. 

(9) Appeal— Omission to specify, date of bear- 
ing in notice of appeal — Bight of re-hearing. 
See CIV. Pro. CODE <190S), No. 649. 86 ind. 
Gas. 624. 

(9) Order refusing to set aside ex parte deoree 
— Appeal — Sufiioionoy of substituted servioo. 
See CIV. PRO. CODE (1908), No. 349, 20 C.W. 
N. 173. 

(10) Application for setting aside of — Timo 
allowed to pay the deoree amount — Order 
whether operates as a stay of execution of. See 
CIV. Pro. Code (1908), No. 1-a, 3 L.W. 35.. 

(11) Application to set aside— Dismissal of 
application for default — Appeal. See CIV. 
PRO. Code (1908), No. 388, 36 Ind. Oas. 798. 

(12) Order setting aside ex parte decree — 
Whether appeal lies. See CIV. PRO. CODE 
(19081. No. 208, 40 F.R. 1916. 

(13) Sa. 144, 47, Civ. Pro. Code— Scope of 
8. 144 — Ex parte decree — Sale in execution — 
Purchase by decree-holder — Crops taken by 
purchaser while in possession — Ex parte decree 
set aside— Suit for value of crops — Maintain- 
ability —Plaint, treated as execution application 
undor S. 47, Civ. Pro. Code. See ClV. PRO. 
CODE (1908), No. 271, 1 Pat. L.J. 43. 

(14) Ex parts decree against some of tbe 
defendants— Appeal by other defendants dis- 
missed — Jurisdiction of original Court to set 
aside ex parte decree, tieo ClV. PRO. CODE 
(1908), No. 382, 14 A.L J. 863. 

(15) Application to set a«ide, on ground of 
fraud dismissed— Subsequent suit to Bet asido 
deoree on same ground whether maintainable. 
Bee ClV. PRO. CODE (1908), No. 383, 3 L.W. 
672. 

(16) Appeal— Power of appellate Court to 
direct production of additional evidenoe wrongly 
excluded by lower Court. Sae ClV. PRO. CODE 
(1903), No. 184, 9 S.L.R. 191. 

(17) Deoroe ex parte— Application for re-hear- 
ing rejeotod — No appeal preferred — Appeal 
against dooreo. See CIV. PRO. CODE (1908), 
No. 390, 14 A. L.J. 1226. 

(18) Payment of decree amount oTi compro- 
mise— Order setting asido said deoree after dis- 
posal of appeal by other judgmenL-debtors. See 
ClV. Pro, CODE (1908), No. 384, 30 Ind. Cas. 
247. 

(19) Examination of prooess-server before 
passing. See Oiv. PRO. CODE (1908), No. 35, 
81 Ind. OaB. 479. 

(20) Order Betting aside— Appealability. See 
ClV. PRO. Code (1908), No. 204, 34 Ind. Oas. 
718. 

(21) Pendenoy of appeal against an order 
refusing to set aside— 8tay of proceedings* ifl 
exeoution— Discretion of Court. Bee Oiv. Pro. 
Code (1908), No. 498, 86 Ind. Cae. 448. 


Ex parte Deoree— iOoncbtded). 

(22) Suit for declaration that certain, is 
invalid. See COURT FEE, No. 3, 36 Ind. Cas. 
797. 

(23) Transfer to another Court for execution 
— Arrest of defendant— Suit oy latter to set 
aside an ex parte decree on the ground of fraud 
—Deoree ex parte set aside — Application for 
sanction to prosooute. See CRIM. PRO. CODE, 
No. 10, 1 Pat. L.J. 686. 

(24) Suit to sot aside ex parte deoree on 
ground of suppression of processes if maintain- 
able. See Fraud, No. 2, 20 C.W.N. 819. 

(25) Widow— Effect— How far binding on 
reversioners — Onus of proof. See HINDU LAW 
—WIDOW, No. 27, 33 Ind. CaB. 446. 

(26) Minor — Deoree against minor, grounds 
for setting aside of— Decree binding upon minor 
unless grounds eXjst for setting it aside against 
minor.* See MINOR, No. 6, 19 O.C. 119. 

Ex parte Order. 

Soe Ex PARTE DECREE. 

Liable to be set aside at instance of party 
prejudiced . 

Where an ex parte order has been made to 
the prejudice of a litigant who has not been 
afforded an opportunity to be heard, the order 
is subject to the implication that it may be 
revoked at the instance of the party affeoted 
thereby and the Court has inherent power to 
give suob directions as the justice of tho case 
may require. Syam Mandal v. 8ati Nath 
Banerjee, 24 C.L.J 523. 

MOOKERJEE and CUMING, JJ. 

Ex- proprietary Rights. 

(1) Ex proprietary rights in Oudh. special 
rule of succession applicable to— Personal 
law— Ex-proprietary right acquired by sale 
on the basis of mortgage made by a widow 
— Self acquired property or Stndhan, what 
constitutes. 

Held . t hat thore is no special rule of suooession 
applicable to ox-proprietary rights in Oudh and 
they are governed by the personal law of succes- 
sion applicable to tho person possessing such 
rights. 

Whore a Hindu widow made a mortgage of 
her husband’s property and on a sale made on 
the basis of that mortgage acquired ex-proprie- 
tary rights, held that tbe ex-proprietary rights 
ooyld not be regarded as her self-acquired pro- 
perty nr stridhan and the heir whn would suo- 
oeed to such rights ou her death would not be 
her heir but the heir of ber deceased husband. 
Genda Singh v. Fateh Singh, 18 O 0. 377 = 33 
Ind. Cas. 258. 

STUART, A.J.C. 

(2) Relinquishment unaccompanied by surren- 
der of possession, effect of . 

Where the relinquishment of an ex-proprie- 
tary right is not accompanied by tho surrender 
of po9sesflion it is not effeotivo and the party 
making the relinquishment still continues to be 
the ex- proprietary tenant. Gaya Singh v. 
Raggha, 30 Ind. Cas.* 792. 

Baillie, b.m. 
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Ex proprietary Rights— (Concluded). 

(3) Ex proprietary holding— -Exchange “"Suit 

for possession of properly transferred uhen sale 
declared illegal— Maintainability of . Lachman 
Das Y. Muhammad Yusuf Khan, 13 A.L.J. 
783-30 Ind. Cs-. 192. See Final Pact, 1916, 
Col. 721. 

(4) Sir land— Salft of— Suit fq>r specific per- 
formance of oontraot of sale— Bight of vendor. 
See U, P. ACT II OF 1901 (AGRA TENANCY), 
No. 21. 30 Ind. Cas. 811. 

(5) See U. P. ACT II OF 1901 (AQRA 
TENANCY), No. 23, 31 Ind. Cas. 893, 

(6) Two persons acquiring jointly ex- propriet- 
ary rights— One dying without heirs— Succes- 
sion by survivorship. See U.P. ACT II OF 
1901 (AORA Tenancy), No. 16, 31 Ind. Cas, 
864. 

(7) See U. P. ACT II OF 1901 (AORA 
TENANCY), No. 3 c 2-a, 36 Ind. Oas. 1007. 

(8) Suit to establish— Adverse possession. 
See Mortgage— General, No. 43, 33 ind, 
Oas. 493. 

(9) Ex-proprietary holding— Trees— Saleabi- 
lity, See TREES, No. 1, 14 A.L.J. 244. 

Ex-proprletary Tenancy. 

See LANDLORD AND TENANT. 

(1) See PROPRIETARY RIGHT, No. 1,<.35 
led. Can. 262. 

(2) See WILL. No. 19, 32 Ind. Cas. 364. 
Ex-proprletary Tenant. 

See Landlord and Tenant. 

See U. P. Act II OF 1901 (AGRA TENANCY), 
No. 12-i, 32 Ind. Cas. 857. 

Extension of Time. 

(1) Whether an order for extension of time 
.should be made or not, expends upon the oir- 

oumslanoes of the litigation, that is, upon the 
oiroumstances disclosed at the original trial and 
the events subsequent. Syara Mandal v. Satl 
Nath Banerjee. 24 C.L.J. 523. 

MOOKERJEE and CUMING, JJ. 

(2) Decree directing execution of sale-deed — 

Time fixed extended — Non-payment of 

' amount t n time— Right of decree-holder . 

A decree directed the 1st defendant to 
execute a sale-deed to the plaintiff on reoeiving 
the balance of purchase- money within one 
month from tbo date of decree. The plaintiff 
having failed to pay the amount applied for 
extension of time and got it. He again failed 
to make the payment. Subsequent to this he 
applied to the Court to direot the 1st defendant 
to execute the sale-deed. Held that an applioa- 
tion.mado after the period allowed by the 
Oourt was ineffective and that the 1st defend- I 
ant was quite within his right to refuse to 
exeoute the conveyance. Shunmugara Aiarl 
Y. Slyed Nathadu Sahib. 31 Ind. Cas. 457. 

ABDUB RAHIM and SPENCER, JJ. 

Reference:— 31 M. 28, 

(3) Application to sot aside sale — Non-pay- 
ment by judgment-debtor within time agreed 
upon— 'Power of Court to extend timo- -Appeal. 
Bee Civ. PRO. CODE (1968), No. 512, 36 Ind. 
Cm. 809. 


Extension of Time— (Concluded). 

(4) Power to Oourt to give, for paying Court 
Fees. See CIV. PRO. CODE (1908), No. 690, 
31 M.L.J. 269. 

(5) Inherent powers pi Oourt— Time fixed for 
deposit of money—, on application after expiry 
of time fixed. See OIV. Pro. OODE (1908)* 
No. 282, 9 Bur. L.T. 83. 

(6) Power of offioer conducting sale to extend 
time for deposit of purchase-money— Failure to 
make deposit within time, effeotof. See CIV, 
PRO. Code (1908). No. 501, 30 Ind. Cas. 230. 

00 Time for appeal— Amendment of decree— 
Whether time for appeal extended by snoh 
amendment. See LIMITATION AOT (1908), 
No. 11, 34 Ind. Cas. 556. 

(8) Sanction to proBeoute — Expiry of time— * 
Power of High Court to extend time. See SANC- 
TION TO PR08ECUTE, No. 4. 18 Bom.L.B. 686. 

Family Arrangement. 

(1) Mutation proceedings, registration of peti- 
tions of compromise filed in — Revenue Court , 
mutation proceedings in— Registration Act , 
8 . 17— 11 Declare,' 1 meaning of . 

Held, that transactions in the nature of 
family arrangements or settlements are bind- 
ing on the parties and must be enforoed. 

Held further , that in order to constitute a 
binding family arrangement it is not nooessary 
that there should be any formal contract 
between the parties. 

In order to decide whether a petition by way 
of compromise presented to a Revenue Court 
in the course of mutation proceedings requires 
registration or not, one must consider the 
situation of the parties at the timo when (he 
document was presented and deduoe from 
surrounding circumstances what the parties 
intended by laying the petition before the Court. 

If it purports to be nothing more than ap 
admission or acknowledgment of title already 
in existence, it dees not require registration. 
On the other hand, if it amounts to a declara- 
tion of an agreement which was to regulate 
the respective interests of the parties in the 
property not merely in present , but in futuro , 
then the document is oue, registration of wbioh 
is oompulsory under S. 17, Registration Aot. 

Held also , that the word 11 deolare,” as used 
in 8. 17, Registration Act, implies a declara- 
tion of will and not of a mere statement of 
faot. Setrohan Lai v. Nageshwar Prasad, 
19 O.C. 75«35 Ind, Cas. 770. 

Lindsay and Stuart, jj. 

(2) Widow at the time of adopting an adult 
boy making a contemporaneous document giving 
oertain property to her grand-daughter — Vali- 
dity of the gift. See HINDU LAW ('ADOPTION), 
No. 9, 18 Bam. L.R. 740. 

(3) Malabar Law — Tar wad— Partition, right 
to — Karar— Junior members, when bound by 
aots of Karnavan— Minor member, right of, to 
impeaoh karar. See MALABAR LAW— PARTI- 
TION, No. 1, 31 M.L.J. 879. 

Family Custom. 

See BURDEN OF PROOF. 

See Custom. 
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Jhunlly Guetom— (Ooncludsd). * 

B66 HINDU LAW (CUSTOM). 

Bee HINDU LAW (JOINT FAMILY), Ho. 30, 
89 Ind. Oaa. 991. 

Family Hooie. , . 

(1) Chinese Buddhist Law— Inheritance— 
Adoption. Bee BUDDHIST LAW (INHERIT- 
ANCE) No. 6, 8 L.B.B. 401. 

(2) Widow’s right to maintenance. See 
Buddhist Law (Maintenance), No. l, 
8 L.B.B. 404. 

Family Neoeeilty. 

(1) Joint Hindu family — Mortgage by a 
member at a high rate of interest, power of 
Court to vary the rate— Creditor’s duty to 
establish — Justifying the high rate— Second 
appeal. Bee HINDU LAW (JOINT FAMILY), 
No. 10, 19 O.O. 169. 

(2) Money borrowed for marriage of daughter 
of a deceased member. See HINDU LAW 
(JOINT FAMILY), No, 9, 19 O.C. 113. 

Family Repute. 

Evident* of aonahip or heirship . 

Statements of members of the family touch- 
ing the sonship and heirship of a person are 
good evidenoe of the family repute concerning 
him. Mlrza Badlk Husain Khan v. Nawab 
Salyed Hashlm All Khan. 81 M. L. J. 607- 
19 0.0. 192 -(1916) 2 M.W.N, 677-18 Bom. 
L.B. 1037-21 C.W.N. 130-14 A.L.J. 1248- 
91ML.T. 40-26 O.L.J., 363-38 A. 627-36 
Ind. Oas. 104 (P.O.). 

LORD ATKINSON, LORD PARKER OF 

Waddington, Sir John Edge and 
Mr. ameer ali. 

Family Settlements. 

(1) Family settlement nature of— Giving up 
of property under threat of litigation— 
Effect of. 

In order to be operative as a family settle- 
ment, there must be a bona fide dispute which is 
bona fide settled by the members of the family. 
There is a difference between a settlement in 
consideration of the settlement of family dis- 
putes or even of the screening of family soan- 
dals, and yielding up property on a threat of 
litigation. It is reasonable that the former 
should bind the members of the family even 
though they may have been minors at the time. 
▲ transaction of the other kind oan at best only 
bind the parties to it. Henoe where the defend- 
ant put forward a baseless olaim to property to 
which he could not be rightfully entitled and 
the persons legally entitled thereto gave it up 
in order to avoid being forced to litigation, held 
that there was no family settlement, and the 
plaintiffs, who were the reversionary heirs and 
no party to the settlement, were not bound 
thereby. Hlmmat Bahadur v. Dhanpat Ral, 
14 A.L.J. 840-88 A. 836-86 Ind. Oas. 148, 
Bichabdb, O.J. and Bafiq, j. 

(9) Principle of, if applicable to partitions— 
Limits to the rule. Bee HINDU LAW (PARTI- 
TION), No. 9, 80 M.L.J. 808, 

46 


Family Settlements— {Conclude®, 

(3) When not binding on minors— Tests. Bee 
Mahombdan Law (Guardianship), No. 8. 
8 L.W, 879. 

(4) Validity and effeot of. ^9ee PROBATE, 

No. 1, 23 O.L.J. 82. • * 

(6) Document connected with a— Whether 
requires registration. Bee REGISTRATION ACT 
(1908), No. 92, 14 A.L.J. 449. 

Family Trade. 

Joint Hindu family— Business started by 
father alone— Whether sou oan be adjudicated 
insolvent for father’s debts— Contract Aot, 
S. 948. See INSOLVENCY, No. 3, 90 M.L.T. 
666 . 

Fard Hina Kashi Baghat. 

(1) Admissibility of sueh document in 
evidence. See EVIDENCE, No. 8, 19 O.C. 868. 

Father and Bon. 

(1) Purohase money paid by father— Sale- 
deed in name of son — Intention. See BENAMI 
Transactions, No. 3, 77 P.W.R. 1916. 

(2) Joint Hindu family — Business started by 
father alone— Whether son oan be adjudicated 
insolvent for father’s debts— Contraot Aot, 
B. 248. See INSOLVENCY, No. 3, 20 M.L.T. 
666 . 

(3) Balance struck by — Their respective 
liability. See LIMITATION ACT (1908), No. 131, 
148 P.W.R. 1916, 

Female. 

See PARDANASHIN WOMAN. 

(1) Execution— Decree against a female per- 
sonally — Mahal lands assigned to, for enjoyment 
in oommon— Attachment of rents after judg- 
ment-debtor’s death — Invalidity. Bee EXECU- 
TION OF DECREE, No. 26, 33 Ind. Oas. 83. 

(9) Hereditary religious offices — Right of 
females to inherit and perform duties by proxy 
—Onus. See HINDU LAW (RELIGIOUS 
OFFICES). No. 1. 30 M.L.J, 222. 

Female Heir. 

Decree against female heir , when binds 
the estate— Test* Pundit Narayan Singh v. 
Rajkamarl Godabarl Koerl, 22 O.L.J. 400— 
32 Ind. Oas. 680. See Final Part, 1915, 
Col. 722. 

Ferr(ei Aot. 

See BEN. ACT I OF 1886. 

Ferry. 

See BEN. ACT III OF 1884 (MUNICIPAL), 
No. 3, 86 Ind. Cm. 782. 

Flduoftary Relationship. 

See TRUST. 

Fraud by fiduoiary, whether may be condoned 
— Purdanashin woman— Person trusted by hes 
as manager and managing her properties, but 
acting adversely to her interests— Aofca of sooh 
person if bind her. See pAbdanashin Ladies, 
No. 1, 90 O.W.N. 967. 



707 THE CURRENT INDEX, 1916. 708 


Flail Decree. 

(1) Decree— When decision becomes final— 
Appeal— Expiry of time for filing the same. 

A decision oannofc be said to become final 
until the time for the last appeal allowed has 
expired or if appealed it has beoome final by the 
deoree of the High 'Court.' Ram Antar Shukul 
V. Bhagelu Bahai, 81 Ind. Oas. <204. 

WALSH, J. 

References :-l A. 132, F.\ A.W-N. (1881) 
165 ; A.W.N. (1883) 4, D. 

(2) Preliminary deoree— Combined appeal 
against both — Legality. Bee Civ. PRO. CODE 
(1908), No. 186, 33 Ind. Cas. 137. 

(3) Code of Civil Procedure (V of 1908) , 

O. XXXIV, rr. 3 and 5— Application to make 
final a conditional deoree for sale of mortgaged 
properties. ' See LIMITATION ACT (1908), 
No. 280, 1 Pat. L.J. 364. 

(4) Transfers of preliminary and, for fore- 
closure to different persons— Substitution of 
names. Bee Transfer of Property, No. 1, 
9 Bur. L.T. 121. 

Finding. 

Not forming basiB of deoree. Bee Civ. Pro. 
Code (1908), No. 23, 33 Ind, Cas. 620. 

Findings of Faot. , 

See Pr actioe and Procedure. 

(1) See APPEAL (BEOOND APPEAL), No. 11, 
30 Ind. Cas. 380. 

(2) Right to question— Finding not supported 
by evidence on reoord. See APPEAL (SECOND 
APPEAL), No. 10, 30 Ind. Cas. 375. 

(3) Judgment of appellate Court, contents of 
—Seoond appeal, grounds of— Findings of faot— 
Consideration of evidenoe on reoord. See OlV. 
PRO. CODE (1908), No. 672, 108 P.L.R. 1916. 

(4) See CIV. PRO. CODE (1908), No. 56, 112 

P. R. 1916. 

(5) Error of law as to jurisdiction depending 
on— Documentary evidenoe — Misconstruction 
—Revision. See CIV. PRO. CODE (1908), 
No. 233, 31 Ind. Gas. 209. 

(5-a) See Civ. £bo. CODE (1908), No. 192-a, 
36 Ind. Cas. 996. 

(6) Practice— Appellate Court— Judgment- 
Contents of — Seoond appeal— Interference. See 
EVIDENCE, No. 5, 34 Ind. Cas, 942. 

(7) See Hindu tiAw (Joint Family), 
No. 29, 35' Ind. Cas. 655. 

(8) Trial Judge's finding on question of faot, 
value of. See Hindu Law (RELIGIOUS 
Endowments), No. l, 20 C.W.N. 802. 

(9) Lower appellate Court— Not competent 
to disturb the same on rez^and to it. See 
Limitation act (1908), No. 105, 31 M.L.J. 
257. • 

(10) Sec Res Judicata, No. 27, 31 Ind. 
Oas. 269. 

Fine. 

Non-produotion of documents— Fine when 
may be imposed. ifee'ClV. PRO, Code (1908) » 
No. 394, 20 C.W.N. Ml. 


Fishery. 

(1) Fishery right— River, changing its count 
— Fishery , owner of— New channel , fishery 
right in, belonging to another— Owner of 
the fishery, if entitled to follow the river . 

The owner of the fishery of a river whloh has 
taken a new oourse and flows through ft 
channel in whioh another has a right of fishery 
oannot share in the fishery in the united 
waters (a). 

The solution of the question as to whethec 
the owner of the fishery of a river is entitled to 
follow the river when it has ohanged its oourse 
lies mainly in the answer that oan be given to 
the question whether or not the invading river 
has lost its identity. Bafoda Prasad Roy 
Ghaudhorl v. Khaja Mahammad Yusuf, 24 
G.L.J. 168*34 Ind. Cas. 228. 

D. OhAtterjee and BEAOHOROFT, JJ. 

References :— (a) 6 W.R. 17, R . ; 20 O.L.J. 
385*42 C. 489, D. 

(2) Right of — Small OauBe suit — Seoond 
appeal. See ACT IX OF 1887 (PROVINCIAL 
Small Cause Courts). No. 28. 31 Ind. Oas. 
797. 

Fishery Right. 

Bee BEN. ACT VIII OF 1886 (TENANCY), 
No. 94, 33 Ind. Cas. 110. 

Fixtures. 

Compensation for removal of, by Caloutta 
Municipal authority — Whether payment of 
compensation is a oondition precedent to suoh 
removal. See BEN. ACT III OF 1899 (CAL- 
CUTTA MUNICIPAL), No. 3, 18 Bom. L.R. 878. 

Floating Security. 

Nature of. Bee COMPANIES ACT (1882), 
No. 2, 32 Ind. Gas. 91. 

Foreign Court. 

(1) Foreign Court , suit in— Defendant native 
of British India— Appearance to avoid 
apprehended arrest— Jurisdiction, objection 
to— Pleading also on merits— Submission to 
jurisdiction, whether voluntary . 

In a suit instituted in a Court in Cochin, 
the defendant, a permanent resident of British 
India, appeared before the Court and objeoted 
to its jurisdiction but, at the same time, also 
pleaded on the merits. It was found that the 
appearance was due to a desire to avoid an 
apprehended arrest in oaBe a decree had been 
passed against him, and he subsequently visited 
Cochin territory either on business or to see bis 
relations. 

Held, that the submission to the jurisdiotion 
was voluntary and that, as he contested the 
suit on the merits and taken the ohanoe of a 
judgment in hiH favour, it was not oompetent 
to him at any subsequent stage to question the 
jurisdiotion of the Court (a). 

Per TFaZfts, C.J. and 8eshagiri Iyer, J.— 
The binding nature of a foreign deoree oan be 
enquired into by any Court in British India 
where the said deoree is sought to be exeouted 
(b). Rama Alyav v. Krishna Fatter, 3 L.W, 99 
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Foreign Gonrt— (Concluded). 

-19 M.L.T. 68-80 M.L.J. 148 — (1916) 
M.W.N. 88-83 Ind. Oaa. 697-89 M. 738 
(F.B.). 

WALLIS, o. J., Bbshagibi Aiyar and 
Phillips, jj. • * 

Referenda:— (a) 2 M. 407, overruled . (6) 1 
L.W. 877, F, 

(3) Foreign Court , suit in, on causa of action 
tried % and determined between the parties 
in a British Indian Court— Latter Court if 
may issue perpetual injunction to restrain 
proceeding *n Foreign Court — Res judicata 
—Civ. Pro . Code (1908), 8s. 11, 13— 
Specific Belief Act, 8. 66 (B). 

A A, a Mahomedan, died leaving estates 
situate partly within British India and partly 
within the Ceded District of the Feudatory 
State of Rampur, and leaving him surviving a 
widow, a daughter and her children. The 
daughter and her children, alleging that A A 
was a Shia and that therefore the daughter ex- 
cluded the residuary heirB from inheritance, 
instituted a suit against the latter in a British 
Indian Court, (vt a., the Court of the Subordi- 
nate Judge at Bareilly), where their claim was 
opposed by the residuaneB, and finally obtained 
an ex parte decree upholding their claim, the 
defendants having failed to obtain an adjourn- 
ment which they said was necessary to enable 
them to oall witnesses. ThiB decree was affirm- 
ed by the High Court at Allahabad. Mean- 
while the residuaries instituted against the 
daughter and her children a suit in a Court of 
the Rampur State for possession of a moiety of 
the estate of A A Bituate in the Ceded Distriot 
of Rampur State, olaiming, as they had done 
in their defence In the other suit, that A A was 
a Sunni. The daughter and children there- 
upon instituted another suit in the Court of 
the Subordinate Judge at Bareilly praying for 
a declaration that the previous decree of that 
Court was binding between the parties and 
operated as res judicata and that the defend- 
ants ithe residuaries) be restrained by a per- 
petual injunction from continuing their suit 
in the Court of the Rampur State. The Sub- 
ordinate Judge as well as the High Court at 
Allahabad on appeal having held that they had 
no jurisdiction to grant the injunction and 
dismissed the Buit, the Privy Council on the 
appeal of the plaintiffs affirmed that decision 
and dismissed their appeal. Munammat 
Haqbul Fatima y. Amir Hasan Khan, 20 C. 
W.N. 1213 -(1916) 3 M.W.N. 163-36 Ind. 
Cas. 710 (P.G.). 

LORD ATKINSON, LORD PARKER OF 
W ADDINGTON, SIR JOHN 1JDGE and 
Mr. AMEER ALI. 

Reference : — 37 A. 1, affirmed. 

Foreign Decrees. 

(1) Deoree passed ex-parte by foreign Court- 
Executing Court can go into the question 
whether the foreign Court had jurisdiction— 
Deoree passed by foreign Court in absentem in 
a personal aotion is a nullity. See OlV. Pro, 
CODE (1908), No, 88, 18 Bom. L.R. 186. 


Foreign Deereea— (Concluded). 

(3) Deoree passed by Baroda Court— Execu- 
tion proceedings transferred to British Court- 
Applications to execute the deoree not made 
within the time prescribed "by British Law— 
Execution in British CoustB barred— Lea fori 
governs exeoqtion proceedings. See Execu- 
tion of Deoree, No. 13, 18 Bom. L.R. 481. 

Foreign Judgment, 

(1) Quit on foreign judgment— Civ. Pro . Code 
( Act V of 1908), 8. 18— Jurisdiction— Limi- 
tation Act (IX of 1908), 8. 11. 

The law of limitation is lex fori , not lex loci 
contractus , and a foreign rule of limitation is 
no defence to a suit instituted in British India 
on a oontraot entered into in a foreign oountry 
unless such rule not only bars the remedy, but 
also extinguishes the right. 

A foreign judgment is conclusive as to any 
matter thereby directly adjudicated upon, ex- 
oept in the cases provided for in S* IS of the 
Code of Civil Procedure. 

A olaim that would bo time- barred in British 
India oannot be said to be a olaim founded on 
a breaoh of any law in force in British India. 
S. King v. D. J. Buchanan, 9 Bur. L.T. 106 
— 36 Ind. Cas. 741. 

• Robinson, j 

(2) Buit on a, brought in British India— In- 
oompetenoy of British Courts to go into merits 
—Points worth considering. See ClV. PRO. 
CODE (1908), No. 42, 13P.W.R. 1916. 

Forest Act. 

Bee ACT VII OF 1878. 

Bee Mad. ACT V OF 1882. 

Forest Offloer. 

Madras Forest Aot (V of 1882) — Afforesta- 
tion, notification of, objection to— Trial before' 
Forest Officer— Appeal to Distriot Court- 
Decision of Distriot Court, if final— Limitation 
of ordinary incidents of litigation to be express. 
See Limitation act (1908), No. 269, 31 M. 
L.J. 324. 

Forfeltuce. 

(1) Right or suit— Order of forfeiture passed 

by Magistrate— Crim, Pro . Code . 8s. 623, 634 
-Sale- proceeds of the property forfeited— Suit 
to • recover the proceeds from Government . 
Waiappa Tlmappa Sonagar y. The Secretary 
of Btate for India, 17 Bom. L.R. 979-40 B. 
200-31 Ind. Cas. 498. Bee Final Part, 1916, 
Col. 724. , 

(2) Deposit by purchaser— Stipulation as to 
forfeiture if phrohaBer makes default— Relief 
against. Bee CONTRACT ACT, No 91,. 12 N. 
L.R. 177. 

(3) Deposit not a penalty— Of deposit— Right 
of defaulter to olaim oredit in mitigation of 
damages, See CONTRACT ACT, No. 87, 10 S* 
L.R. 4. 

(4) Bee Execution of decree. No, 18* 
34Q.L.J, 623. 
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Forfeiture— (Concluded), 

(6) Days of graoe allowed — Power of Court 
to relieve. See LANDLORD AND TENANT, 
No. 67, 33 Ind. q*s. 626. 

(6) Lease in perpetuity if forfeitable- For- 
feiture when takes ^plaoe— Effect of forfeiture 
on under-lease. See LANDLORD AND TENANT. 
No. 23, 24 C.L.J. 40. 

(7) Mining lease— Penal provisions, striot 
construction of — Relief againt forfeiture— 
Covenants in a mining lease, exception to rule. 
See LEASE, No. 7, 39 M. 1049. 

(8) Lease, provision in, for, on alienation — 
Usufruotuary mortgage by lessee without 
divesting himself of possession. Bee TRANSFER 
OP Property act, No. 143, 31 Ind. Gas. 
464. 

(9) Bale, agreement for— Instalment at speci- 
fied dates— On default — ' Action for sfiecifio 
performance— If maintainable. Bee VENDOR 
AND PURCHASER, No. 3, 33 Ind. Cas. 323. 

Forgery. 

(1) Suit by reversioner for setting aside will 
as, and for declaration of invalidity of widow’s 
alienation— Nature of suit— Limitation Act, 
Art. 93. See HINDU LAW {WIDOW), No. 16, 
(1916) 2 M.W.N. 326. 

(2) S. 42, proviso— Suit for declaration that an 
endorsement of a document is a. Bee SPECIFIC 
RELIEF ACT, No. 44, 14 A.L.J. 980. 

Forma Pauperis, 

(1) Leave to sue as pauper— Duty of Court. 
Bee Pun. act i of 1912 (Courts amend- 
ment), No. 1, 25 P.L.R. 1916. 

(2) Pauper suit — Deoree for less amount than 
olaimed-Apportionment of Oourt-fees and costs. 
Bee CIV. PRO. CODE (1908), No. 694, 14 A.L.J. 
657. 

Fraud. 

(1) Pardanashiu lady , document executed by 
— Suit for cancellation on the ground of 
fraud — Fraud different from that alleged 
in plaint if can be relied on— Duty of 
plaintiff to state facts constituting alleged 
fraud— Document bearing genuine signature 
— Burden on signatory to prove falsity of 
recitals . 

The plaintiff, a par^anashin lady, executed 
a conveyance in favour of the defendant, c the 
consideration for whioh consisted of money due 
on a mortgage bond previously given by her to 
the purchaser and an additional sum paid at 
the* time of sale. It appeared that ou the 
mortgage bond she wrote with her own hand 
M this bond executed by me is correct ” and then 
signed her name. Similarly on the oonveyanoe 
she wrote “ this deed of sale whioh I have exe- 
cuted is true and correot and is admitted and 
ratified by me,” and then affixed her signature. 
She brought a suit for cancellation of the con- 
veyance on the ground of fraud, In the plaint 
it was alleged that the defendants who were 
ageAts of the plaintiff got the mortgage bond 
and the deed of sale signed by her without the 
dooument being read out and explained to her, 


Fraud— (Continued). 

that she did not get any independent legal 
advice in oonneotion with the dooument and 
did not get any oonsideprtion for them. In her 
deposition the plaintiff stated that she had put 
her signature <?a the blank sheets, whioh had 
subsequently been filled up without her know- 
ledge or oonBeut by the defendant and turned 
into the mortgage bond and the sale-deed. 

Held that, as the documents undoubtedly 
bore the plaintiff’s signature, the burden was 
upon her to establish that the reoitals contained 
therein were untrue. 

That, when a plaintiff impeaoheB a transac- 
tion on the ground of fraud, the faots whioh 
constitute the alleged fraud must bo distinctly, 
specifically and accurately stated. 

That a charge of fraud must be substantially 
proved or laid and when one kind of fraud is 
charged, another kind of fraud cannot, upon 
failure of proof, be substituted for it, 

That the rule that the Court will grant only 
suoh relief as the plaintiff is entitled to upon 
the case made by bis pleadiogs is strictly en- 
forced when the plaintiff relies on fraud. 

That, when a party seeks to avoid the Statute 
of Limitation on the ground of fraud, the 
statement of olaim should set forth speoifioally 
the particular acts whioh constitute the fraud 
as well as the time when it was discovered in 
order to enable the defendant to meet the fraud 
and the alleged time of its discovery, so that 
the Court may see whether by the exeroise of 
ordinary diligence the discovery might not have 
been made before. BanBhlram v. Panchanan 
Dasi. 20 O.W.N. 638 = 35 Ind. Cas. 284. 
MOOKKRJEE and BEACHCROFT, JJ. 

(2) Ex parte decree and sale thereunder— 
Suit to set aside decree and sale on the 
ground that processes in suit and execution 
suppressed in collusion with officers of Court 
— Suit if maintainable— Case of fraud, 
pleading and proof in—Purchaser at certi- 
ficate sale . suit for rent by, after registra- 
tion under Land Registration Act— Decree 
obtained therein , sale in execution of — 
Purchase by decree-holder— Certificate sale 
subsequently cancelled — Rent-decree and 
sale , if thereby reversed. 

Where the plaintiff in a suit to set aside an 
ex parte rent-deoree and sale held thereunder 
alleged that the defendants had, in collusion 
with the officers of the Court, oaused a suppres- 
sion of the processes in the suit as also in the 
execution proceedings. 

Held— that, if this allegation had been 
established, the plaintiff woqld have been 
entitled to suooeed. 

The mere oiroumstanoe that a defendant has 
failed to have an ex parte deoree set aside under 
B. 108, Civ. Pro. Code (of 1882) or to have a Bale 
set aside on the ground of material irregnlarity 
does not debar him from seeking relief in a suit 
properly framed for the purpose on the ground 
'that the suit itself was a fraudulent suit and 
that the proceedings therein were vitiated by 
fraud. But to enable the plaintiff to suooeed 
in a suit so framed, ha must speoifioally allege 



7*4 


to mam ov cases, 


f tint— (Continued), 

the circumstances at fraud and he moat prove 
the fraud as laid in the plaint. 

Fraud bow to be pleaded and in what manner 
established. diaousBed. 

A, having purobaaed property at a sale under 
the Public Demands Reoover? Aot, on 7th 
September 1908. sold it to B who duly obtained 
a Bale- certificate from the Revenue authorities, 
was plaoed in possession and had his name 
registered under the Land Registration Aot. 
B then sued the tenant on the property for rent 
and obtained an ex parte deoree, in execution 
whereof the tenure was sold and purchased" by 
the deoree-holder himself on 90th November, 
1909. The sale under the Public Demands Re- 
oovery Aot was cancelled on 29th March, 1910. 
on the ground that no notioe had been servpd 
under S. 109 of the Aot and that the proceedings 
were invalid and inoperative in consequence. 

Held — That the rent-decree and sale there- 
under which wore duly and regularly had at the 
instance of a stranger who had no concern 
with the irregularities in connection with the 
certificate sale were not affected by tbe reversal 
of the certificate sale. Nagendra Nath Bose 
v. Parbatl Charan, 20 C.W.N. 819-35 Ind. 
Oas. 339. 

Mookerjee and Beachcroft, jj. 

(3) Execution of document to defraud credit- 
ors— -Right of executant to have document 
set aside. 

A plaintiff is entitled to ask a Court of Justice 
to give him a decree declaring that a deed of 
release exeouted by him was a colourable 
transaction entered into to defraud his credit- 
ors and for enforcing the rights which he 
possessed prior to that deed, provided the 
pnrpose of the fraud has not been accomplished, 
ff the intended fraud had been carried into 
execution tbe Court should not relieve the 
plaintiff from the consequences qf the deed 
exeouted by him with intent to commit fraud. 
Ram Lai v. Firm of Arur Ohand Jlwan Das, 
30 Ind. Cas. 482. 

Shadi lad, j. 

References 38 P.R. 1892; 25 P.R. 1906 = 
65 P.L.R. 1905, Ft 

(4) Fraud— Execution of decree— Court auc- 
tion-purchaser's suit for possession— Decree 
and sale attached as fraudulent — Onus— 
Civ , Pro. Code, S. 47 — Purchasers suit for 
possession— Maintainability of. 

Where a person attacks a deoree of Court and 
the proceedings founded thereon as fraudulent, 
the onus is upon him to prove affirmatively 
suoh fraud. 

Queers, whether a separate suit for possession 
of lands purohased in Oourt-auotion in execu- 
tion of a deoree is not barred by the provisions 
of B. 47. Civ. Pro. Code. Jlwaoh Rant v. 
Somran Manwar, 34 Ind. Oas. 911. 

Muldiok, j. 

(5) Fraudulent motive— Pleadings and proof. 

Where fraudulent motive iB relied on in a 

case, it should be olearly alleged, pleaded and 


Fraud— (Continued). 

proved. SyramJeeGowaijee v. Vera Bow* 
bhal Motlbhal, 36 Ind. Oas. 966. 

Fox, o.j. and Twomet. j. 

Reference :— (1912) 29 R.P.O. 465. B. 

(6) A person who aots in sutfh a way as would 
make it fraudulent for himito set np his legal 
rights will no^be alloweddto set up those rights. , 
Mohammad Hafizollah Khan x. Chlthrn 
Khan, 36 Ind. Cas. 1001. 

Lindsay, j. 

(7) Fraud— Suit to set aside decree— Grounds 
of— Perjured evidence— Maintainability of suit 
— Res judiaata. Jankl Knar v. Lachml 
Naraln, 13A.L.J. 753-37 A. 686-80 Ind. 
Oas. 789. Bee Final Part, 1916, Ool. 725. 

(8) Suit to set aside decree on the ground of— 
Maintainability of— Suit for sale on mortgager— 
Claim for personal decree negatived — Application 
for decree under Transfer of Property Acf, 
8 . 90 — Notice served on judgment- debtors— 
Application granted without opposition by 
judgment-debtors. Ramratan Lai v. Bhuri 
Began). 13 A.L.J. 901 = 38 A. 7 — 30 Ind. Oas. 
792. See Final Part, 1916, Col. 727. 

(9) Fraudulent transaction— Party p leading 
his own fraud , effect of— Acts of party to a fraud. 
Bacnp Naraln Babu v. Madho Singh, 18 O.C. 
131 = 30 Ind. Cas. 253. See Final Part, 1916, 
Col. 727. 

(10) Fraud— Declaratory suit — Document 
executed to defraud creditors — Fraud accom- 
plished— Suit not maintainable— la pari delioto 
potior est conditio possidentis. Ram Lai V. 
The Firm of Arur Ohand. 175 P.L.R. 1915 — 
115 P.W.R. 1915-30 Ind. Oas. 482. See Final 
Part, 1915, Col. 727. 

(11) Suit for redemption of mortgage— Relief 
sought being setting aside of a consent deoree 
between tho parties and a prior eale-deed as 
fraudulent. See BOM. ACT XVII OF 1879 
(Dekhan Agriculturist’s Relief), No. 2, 
18 Bom. L.R. 708. 

(12) Deposit by olient — Proof of handing 
money to cashier in the Bank premises— Suffi- 
ciency— Liability of Bank— Cashier — His posi- 
tion — On the part of Bank offioial— Necessity to 
prove. See Bank, No, 1 ( 34 Ind. Cas. 176. 

(13) Ex parte decree against pardanaBhin 
lady — Suit to set asidj deoree on ground of. 
See* BURDEN OF PROOF, No. 6, 86 Ind. Oas. 
696. 

(14) Undue infiueuoe whether a branoh of 
fraud in equity. 8ee ClV. PRO. CODE (1906), 
No. 664, 18 Bom. L.R. 27. 

(16) See ClVe PRO. CODE (1908). No. 110, 
35 Ind. CaB. 473. 

(16) In pleading how to be Btated. Bee OlV. 
PRO. CODE (1908), No. 362, 35 Ind. CaB. 262. 

(17) Purohase by manager of infant with 
infant’s money— Plea of section to defraud said 
infant. See OlV. PRO. CODE (1908), No. 447, 
30 Ind, Oas. 212. 
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Fraud— (Continued ) . f 

{18) Re-opening of suit foe aooounts— Evid- 
ence. See OIV. Pbo. OODE (1908), No. 358, 
35 Ind. Cas. 603. 

(19) allegations of— Speoifio charge and strict 
proof, necessity^ of. See CONTRACT AOT, 
No. 9, 31 G.L.J. 336. 

(20) Ex parte decree — Transfer to another 
Ooart for execution— Arrest of defendant— 
Suit by latter to set aside an ex parte deoree 
on the ground of— Deoree ex parte set aside— 
Application for sanction to prosecute. See 
OBIM. PBO. Code, No. 10, 1 Pat, L.J. 586. 

(21) Deoree obtained by B against N— Deoree 
afterwards 6et aside on ground of fraud in 
another suit by N— Effect of subsequent deoree. 
See DBOBEE, No. l f 32 P.W.R. 1916. 

(22 Deposit of money in a bank— Proof of 
payment — Burden of proof. See Deposit. 
No. 1, 9 Bur. L.T. 160. 

(23) Compromise deoree— Right of party to 
prove that his consent was obtained by misrepre- 
sentation and — Necessity for suit to set aside 
decree. See EVIDENCE Act, No. 25, 30 Ind. 
Oas. 639. 


(24) Deoree fraudulent— Execution sale if 
▼oid or voidable— Suit to set aside deoree barred 
by limitation— Sale if may be vacated. .See 
Execution Sale, No. 3 , 20 O.w.N. 659. 

(25) Ex parte deoree— Application to set it 
aside refused — Suit to set aside deoree on 
ground of fraud if lies. See Ex Pabte 
DECBEE, No. 1, 20 C.W.N. 845. 

(26) Suit to set aside a fraudulent ex parte 
decree — Maintainability — O. IX, r. 13, Civ. 
Pro. Code. See Ex Parte Decree, No. 2, 
U.B.R, (1916), 1st Qr., 106. 

(27) See HINDU LAW (WIDOW), No. 30, 35 
Ind. Cas. 49. 

(28) See Landlord and Tenant, No. 31, 
31 M.LJ. 712. 


(29) Fraud how and when to be alleged. See 
LEASE, No. 1, (1916; M.W.N. 180. 


(30) Fraudulent nature of deoree, if can be 
pleaded in defence. See Limitation Act 
(1908)., No. 242, 34 Ind. Caa. 897. 

(31) Minor — Sale of minor's property by 
guardian— Of minor— Suit to set aside sale 
barred— Right to recovery of possession of pro- 
perty sold-r-Extinotion of right. See LIMITA- 
TION ACT (1908), No. 118, 34 lad. Cas. 188. 

(32) Mortgage with possession— Suit for re- 
fund of money advanoed by mortgagee. See 
Limitation act (1908), No. 168, 106 P.L.B. 
1916. 

(88) What constitutes. Seb LIMITATION 
AOT (1908), No. 159, 9 Bur. L.T. 130, 



(95) Deoreee obtained by. 
OATA, No. 19, 19 O.O. 534. 


Bee RES JUDI- 


Fraud— {Concluded), 

(36) Registration of sale-deed— No .taint of— 
Consideration not paid — Title passing notwith- 
standing— Stranger alleging fraud— Burden of 
proof. See SALE, No. 12, 34 Ind. Oas. 125, 

(37) Unoorreot allegations in plaint— Betting 
aside deoree— rSnit against minor— Proper per- 
son to be appointed guardian ad litem— Cross 
negligence of guardian. 8ee SETTING ASIDE 
DECREE, No. 2, 83 Ind. Oas. 481. 

(38) Suit to set aside deoree on ground of— 
Evidenoe— Proof. See Setting aside 
decree, No. 3, 35 Ind. Cas. 847. 

(59) Property acquired by fraud— Suit for re- 
covery whon lies. See TRANSFER OF PRO- 
PERTY AOT, No. 93, 19 M.L.T. 210. 

(40) Mortgage by agent under power of 
attorney— Aot done by agent fraudulently— 
Liability of principal— Burden of proving good 
faith 1 See TRANSFER OF PROPERTY ACT, 
No. 42, 36 Ind. Oas. 968. 

Fraudulent Deoree. 

Effect of fraudulent decree as between parties 
thereto— Decree not a nullity . 

' A deoree of Court, though obtained by oollu- 
sion in order to oarry out a scheme of fraud, 
oannot be treated as nullity as between the 
parties to the deoree, and the Court ought not 
to permit any of the parties to suoh fraud and 
collusion to show that the transaction upheld 
by the decree was not really what it purported 
to be and did not, therefore, bind him (a). 
Idlne Be&ry y. Ummathumma, 30 Ind. Oas. 
606. 

SADASIVA Aiyar and Napier, jj. 

References (a) 18 M. 378 ; 31 M. 486-4 M. 
L.T. 331-18 M.L.J. 576, F . ; A.W.N. (1904) 
25 = 26 A. 272, D. 

Fraudulent Preference. 

(1) Transfer in fraud of creditors— 8ale by 
debtor for consideration— Preference given 
to some creditors over others — Validity of 
sale . 

A sale of land by a debtor for proper consider- 
ation, made with a view to give preforenoe to 
some creditors over other creditors, and to pre- 
vent the latter from getting along with the 
former a proportionate share of the sums due 
to them from the debtor is not invalid against 
them. Pella v Masten Reddl y. Kunamreddl 
Malakonda Reddl, 33 Ind. Oas. 695, 

SADASIVA AlYAB and MOORE, JJ. 

References 34 C. 999-11 C.W.N. 889- 
6 0.L.J, 410, F. 

(2) What amounts to. See ACT III OF 1907 
(PROVINCIAL INSOLVENCY), No. 48, 20 O.W, 
N. 420. 

(3) See ACT III OF 1909 (PRESIDENCY 
Towns Insolvency), No. 15-a, 32 Ind. Cas. 


Fraudulent Transfers. 

(1) Fraudulent transfer— Teat— Execution of 
fraud— Carrying it out in a material part 
-Release-deed— Relinquishment of righU 
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fraudulent Transfers- (OoHtfnwd). 

in favour of father and uncles— Creditor 
prevented from executing decree against 
property relinquished — Illegal object — 
Effect-Quit by party to fraud to avoid the 
transfer— No relief ^Trusts Act, 8. 84— 
Penal Code , 8 . 966 —Transfer, of Property 
Act , 8. 68. 

In a oase of fraudulent transfer, the question 
for the Court to determine is whether the 
oohtemplated fraud has been carried out to an 
extent which disentitled the plaintiff to the 
relief sought. The main rule in oaseB of this 
kind is that a man cannot set up an illegal or 
fraudulent aot of his own in order to avoid his 
own deed. An exception to this general rule is 
that mere intention to defraud, if not carried 
into efieot, affords a locus penitentiaB, to the 
fraudulent transferor, sufficient to justify being 
given relief. ( Vide S. 84, Trusts Aot), 

It is not necessary that the whole fraud con- 
templated should be carried into effect, but it 
is sufficient if the illegal purpose has been 
carried into effect in a material part, or if thero 
has been part-performance of a substantial 
oharaoter (a). 

An illegal purpose is one whioh is prohibited 
by law, and B. 266, Penal Code, penalises any 
fraudulent transfer of property to another with 
the intention of thereby preventing such pro- 
perty (among other things) being taken in 
execution of a decree or order which has been 
made, or whioh the transferor knows to be 
likely to be made, by a Court of justioe in a 
civil suit. 

Where the plaintiff executed, in favour of his 
father and uncles, a release-deed by whioh he 
relinquished in their favour his rights in certain 
immoveable properties belonging to the family, 
and his creditors have been thereby prevented 
from obtaining satisfaction of their dues for 
over five years. Held, that the illegal purpose 
has been substantially put into execution and 
that the plaintiff cannot olaim the benefit of 
the exception contained in S. 84 of the Trusts 
Aot. Hlrjl v. Goverdhandas, 9 B.L.R. 108 - 
89 Ind. Cas. 630. 

FAWOHTT, A.J.C. 

References: — 6 B.L.R. 940 (241) ; 33 C. 967 
(979) ; 36 0. 651 ; 18 M. 389 ; 29 M. 72, B. 

(9) Declaratory suit by defeated # olaimant 
against attaching deoree-holders— Plea that sale 
was fraudulent under 8. 63, Transfer of Pro- 
perty Aot— Validity— Boope of B. 53, Transfer 
of Property Aot— Remedy of person aggrieved 
—Representative action whether neoessary — 
Difference between judgment- creditors and 
ordinary creditors— English and Indian Law, 
Bee Oiv. Pro. Code (1908), No. 486, 30 M.L. 
7 . 666 . 

(8) Transactions when amount to. Bee 
Transfer of Property aot, No. 46. 30 M. 
L.J. 116. 

(4) Land granted by Deputy Commissioner 
transferred to another person with permission 


Fraudulent Transfers— (Qoncluded), 

of Deputy Comtnissioner at a time when txana~ 
feror was involved in debts— Transfer whether 
void. Bee Transfer of Property aot, 
No. 46, 8 L.B.R. 983. 

Free-hold Estate. ** 

Conversion of inam Into. Bee INAU 
Estate, No. i, 19 N.L ,lf, 160. 

Further Enquiry. 

Complaint under Copyright Aot— Discharge 
of acoused— Power of High Court to direct. 
Bee Letters Patent (Madras), No. 6, 30 
Ind. Cas. 721. 

Gambling, 

(1) Bee CIV. PRO. CODE (1908), No. 699, 
9 Bur. L.T. 228. 

Gaming. 

(1) See CIV. Pro, CODE (1908), No, 699, 
9 Bur. L.T, 228. 

Gaming Act. 

See AOT XXI OF 1848. 

Gaontla. 

(1) Gaontia — * Protected ’ gaontia — Power to 
relinquish — Surrender of tenure to samin- 
• dot — Validity — Gaontia not empowered to 
grant permanent rights— Adverse possession 
—If possible against zamindar — Central 
Provinces Land Revenue Act, 1881, £. 66. 
In 1845, an ancestor of the plaintiff- zamin- 
dar. leased the village in question in gaontia 
tenure to one D. Freeh leases were given in 
succession to D’s son G and grandson E. 
K who 1 protected 1 gaontia under B. 65-A.of the 
Central Provinces Land Revenue Aot, 1881, 
died in 1900 leaving three sons of whom M was 
the eldest. M who would have suooeeded to 
the position of gaontia , resigned the position in 
favour of the second son A. In 1907, A 
surrendered the tenure to the zamindar. Three 
persons who were close relations of A and 
belonged to his family whioh held the land m 
gaontia held three plots of land whioh formed 
portions of the bhogra land of the village. 
When in 1907 A surrendered the gaontia to the 
zamindar, the latter obtained possession of the 
bhogra plots held by other members of the 
family exoept the above said three persons who 
refused to give up plots held by them. Plaint- 
iff instituted in 1911 three different suite 
against the said three persona for* reoovery of 
possession of bhogra lands in their possession. 

Held that a 1 protected 1 gaontia could not 
oreate in the village any tenure of a permanent 
oharaoter whioh would hold good after his lease 

came to an end. 

• 

There is nothing in the incidents of a 
1 protected 1 gaontia as set out in B. 65-A*of the 
Central ProvinoeB Land Revenue Aot whioh in 
any way suggests that a gaontia is not entitled 
to relinquish his rights. 

Held, further that the possession of the de- 
fendants did not beoome adverse to the plaintiff 
till the tenure was relinquished in 1907 and 
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Gaontla— {Concluded). 

(hat the suit instituted in 1911 was not barred 
by limitation. 

Possession oannot be adverse to a person who 
is not himself entitled to claim present posses- 
sion ; so long as* the gaontia tenure subsisted, 
the zamindar wag no{ entitled to actual 

S ossession of any portion of the village* Lai 
fampraja Singh v! Bhabanl Tell, 1 Pat. L. 
J. 393. 

OHAM1BB, O.J. and 8HABFUDDIN, J* 

Gazetteer, 

Reference to District Gazetteer in tbe absence 
of findings by lower Courts — Validity. Seo 
Ben. ACT VI OF 1870 (OHAUK1DARI), No, 3, 
SOO.W.N. 404. 

General Glauses Act. 

See ACT I OF 1868. 

See ACT X OF 1897. 

See C.P. ACT I OF 1914. 

Ghatvall Land . 

See Civ. Pro. Code (1903), No. 299, 
35 Ind. Gas. 788. 

Ghatwall Tenure. 

(1) Ghatwali tenures in Santhal Parganas— 
. Liability to sale in execution — Deputy 
Commissioners and local Rajas— Power to 
sell lands of Ghatwalis— Reg. XXIX of 
1814— S. 4, Reg. XIV of 1910. 

Qhatwalis known as Khargpur Ghatwalis oan 
be sold by the landlord in execution of a deoree 
for rent, (a) 

The contention that no Qliatwali tenure oan 
be sold in execution is not a sound contention. 

Under S. 4, Reg. XIV of 1910, the only Ghat - 
wdls over whom the Deputy Commissioner of 
Santal Parganas has jurisdiction are those who 
are subject to the provisions of the Bengal 
Ghatwali Lands Reg. (XXIX of 1814) ; and in 
the Reg. of 1814 the Deputy Commissioner has 
power to put up such Ghatwali landB for sale 
for arrears of revenue. 

Where the ghatwal is liable to render service 
to the Deputy Commissioner and derives his 
appointment from the Deputy Commissioner, 
his lands can only be sold with the consent of 
the Deputy Commissioner. Where the ghatwal 
is appointed by the I$aja and is not shown to 
be liable to render servioe to any body but^he 
Raja, his gSiatwali lands may be sold by the 
Raja. Lakshmi Naraln Mahto v. Satya 
Naraln Chakravarty, 1 Pat. L.J. 197. 

• SHARFUDDIN and rob, JJ. 

Reference (a) 9 C. 183, F. 

(9) Right to nominate ghatvtal— Vesting in 
the Government— Decree for rent— Tenure 
not saleable in execution thereof— Chota 
Nagpur Tenancy Act (VI of 1908), 8s. 77, 
808. 

• A ghatwali tenure is not saleable in execution 
for a deoree for arrears of rent where the right 
of nomination of she gfhatwal rests not with 


Ghatwali Tenure— (Concluded). 

the Raja but with the Government (a). Wdst- 

S ore Zamindar! Go., Ltd. v. Ajambar Singh 
[ura, 1 Pat. L.J. 601-36 Ind. Gas. 968. 

MULLIOK and ATKINSON, JJ. 
References:— (o> 9 0. 208 ;1 Pat. L.J. 197. 
F.\ 6 I. A. 101 : W.R. (S.N.) 249 ; 7 W.R. 178 ; 
10 W.R. 255', Ref . to. 

Gift. 

(1) Gift—Qociety formed for the purpose of 
spreading Sanskrit learning— Society not 
registered— Gift of property to such society 
„ prior to registration void . 

Where certain property was made a gift of to 
a society known as the Dharam Samaj , (formed 
for the purpose of spreading Sanskrit learning), 
prior to its registration, held , that the gift waa 
void inasmuoh as at the date of the gift there 
was no person in existenoe which could hold 
the property. Mathura Kuer v. Dharam 
Samaj, 14 A.L.J. 1038. 

Richards, o.j., and Rafiq, j. 

(2) Gift of undivided share of Zamindari 
village— What constitutes delivery . 

Where the subjeot-matter of a gift is an 
undivided share in a Zamindari village tho 
receipt of the appropriate portion of the rent 
would often be the only form in whioh delivery 
oould take plaoe. Mlrza Sadlk Husain Khan 
v. Nawab Salyed Hashim All Khan, 31 M.L. 
J. 607 = 19 0.0. 192 = 18 Bom. L.R. 1037=21 
C.W.N. 130=(1916) 2 M.W.N. 577 = 14 A.L.J. 
1248-21 M.L T. 40 = 88 A. 627 = 25 C.L.J. 363 
= 38 A. 627 (P.C.). 

Lord Atkinson, Lord Parker of 
Waddington, Sib John Edge and 
Mr. ameer ali. 

(3) Mutation— Duty of mutation officer to 
attest deed of gift— Power of such officer to 
enquire into intricate questions. 

Where a deed of gift is executed mutation 
should be effected in aooordanoe with the gift, 
if the actuality of whioh transaction is properly 
attested, whether the donee is the legitimate 
or illegitimate son of tbe donor or a stranger, 
and the mutation offioer is not oonoerned with 
intricate questions of religion and customary 
law in dealing with mutation proceedings. So 
long as the deed of gift is not set aside by a 
Civil Court it must be treated by the mutation 
officer asj a valid one. Lai Singh alias Lai 
Din v. Maluk Singh, 30 Ind. Cas. 839. 
Fenton, f.c. 

(4) Giftbyold lady to her children— Undu$ 
influence — Presumption of domination or confix 
dential relationship . Maung Pu y. Luoy Mess. 
26 Ind. Cas. 39-8 Bur. L.T.75-8L.B.R. 235. 
See Final Part, 1915, Col. 731. 

(6) Transfer of Property Aot, 8. 130— Action- 
able claim of, whether governed by S. 129. 
See AOT XV OF 1882 (PRESIDENCY SMALL 
Cause COURTS), No. 1, 4 L.W. 389. 

(6) By way of trust. Baa OUDH AOT XVIII 
OF 1876 (OUDH LAWS), No. 3, 81 M.L.J. 607* 
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81U— (Concluded). ' 

( 7 ) Nature of Sir, whan transferred by, to one 
not ft co-sharer. See U.P. ACT II OF 1901 
(AGBA TENANCY), No. 6, 81 Ind. Gas. 906. 

(6) Widows having absolute interest in pro- 
perty giving it away to dsfaghter as stridhanam 
—Transfer of regiptry effeoted an. Collector's 
office — Possession of donee subsequently 
acknowledged in widow’s will— Gift not proved 
— Possession of donee whether adverse to 
widows. See ADVEBSE POSSESSION, No. 1, 
(1916) M.W.N. 96. 

(9) Contract to settle property in considera- 
tion of donee ooming and living with donor— 
Validity — Contract if requires writing— Specific 
performance. Bee CONTRACT, No. 13, 20 O.W. 
N. 1054. 

(10) Family arrangement — Widow at the 
time of adopting an adult boy making a con- 
temporaneous document giving certain property 
to her grand-daughter-^Validity of the. See 
Hindu Law (Adoption), No. 9, 18 Bom. L. 
R. 740. 

(11) .Adoption of daughter’s son by widow 
under authority of husband-Of immovcablo pro- 
perty by widow in favour of daughter after adop- 
tion is invalid— Mesne profits. Boo HINDU LAW 
—ADOPTION, No. 11, 152 P.W.R. 1916. 

(12) By widow— Gift with power of alienation 
— Oonstruotion of doouraent — Intentions of 
parties. See Hindu Law (Widow), No. 28, 
34 Ind. Cas* 596. 

(13) Construction of deed of. See MALABAR 
LAW (Gift), No. I, 32 Ind. Cas. 107. 

(14) Pardanashin lady, transaction with, 
deed — Undue influence— Bona /ides— Onus — 
Maintainability of declaratory suit, when 
possession not delivered. See PARDANASHIN 
WOMAN, No. 1, 35 Ind. Cas. 395. 

(15) Construction— Gift deod— Transaction 
really a sale — Evidence. See PRE-EMPTION, 
No, 7, 70 P.R. 191*. 

(16) Oral gift — Possession not given to donee 
—Subsequent registered instrument — Priority. 
Bee Registration Act (1908), No. 37, 30 P. 
R. 1916. 

(17) Registration of doed of — Death of donor 
— Execution admitted by donee— Registration 
if proper. Bee REGISTRATION ACT (1908), 
No. 83. 20 O.W.N. 1345. 

(18) Gift, deed of — Attestation by two wit- 
nesses — One of them described as 1 scribe ’ — 
Effect— Validity of attestation. See REGISTRA- 
TION AOT (1908), No. 82, 33 Ind. Cas. 33. 

(19) Deed of— Requirements of— Donor’s 

death after exeoution — Compulsory registration 
At the donee’s instance— Gift, if oomplete and 
valid. See Transfer of Property act, 
No, 147, 31 M.L.J. 690. • 

(20) Proof of deed of — Writer signing merely 
as writer — Evidence to show that writer 
signed as attesting witness. See Transfer 
OF PROPERTY AOT v No. 148, 36 Ind. Cas. 275. 

(21) Gifts for religions purpose— Dedioation 
to thakur— Absence of registered deed— Valid- 
ity of. See Transfer of property act, 
No, 149, 86 Ind. Oas. 989, 

46 


Goldsmith. 

Gold deposited with goldsmith to be made* 
into ornaments— Suit to recover— Limitation, 
See Limitation act (1908), No. 129, 20 o.W, 
N. 232. 

Good Faith. % # 

(1) Barden of proof of. Bee ACT III OF 
1907 (Provincial Insolvency), No. 48, 14 
A.L.J. 1183. 

(2) See Limitation Act (1908), No. 44, 
86 Ind. CaB. 702-19 O.C. 367. 

Goode. 

Contract — Sale of produce— Sample — Tender 
of goods— Proper time. Bee CONTRACT ACT, 
No. 39. 9 8.L.R. 160. 

Government. 

(1) Senate and the Syndicate, functions of— 
Regulation 64, if ultra vires of the Senate- 
Power of Senate to impose veto of, on matters 
reserved for itself by Statute. See ACT VIII 
OF 1904 (UNIVERSITY), No. 1, 31 M.L.J. 634. 

(2) Government revenue — Nature of Govern- 
ment’s right for revenue— Jodi — Assignment- 
Rights of assignee. See MAD. ACT II OF 1864 
(Revenue Recovery), No. l, 3 L. W. 273. 

(3) Position of the Inamdar same as zamin- 
dar 'under permanent settlement — Inamdar 
not to permanent lesseo under. See CROWN 
GRANTS, No. 1, 31 M.L.J. 483. 

(4) Seigniorage— Right of the, to levy. See 
Crown Grants, No. l, 31 M.L.J, 483, 

(5) Watercourse— Ea^mont as against, when 
and how acquired. See EASEMENTS ACT, 
No. 7, 31 Ind. Cas. 982. 

(6) Duty of, to ascertain and obey law. See 
INJUNCTION, No. 1, 20 O.W.N. 467. 

Government Lands. 

(1) Under ryotwari tenure, purchased by 
zamindar— Jurisdiction of Civil Courts. See 
Mad. act I of 1908 (Estates Land), 
No. 17, 39 M. 944. 

Government Rales, U.P. 

Rules 30, 32. See CIV. Pro. CODE (1908), 
No. 110, 35 Ind. Cas. 473. 

Government Securities. 

1 Pledge ’ of goods — Nature of transaction- 
How effeoted — Necossity for endorsement in 
ease of— Rights of pawnee. See CONTRACT 
ACT, No. 139, 33 Ind. CaB. 891. 

Government Solicitor. 

Bill of oosts by— Taxation. See COSTS, 
No. 3, 18 Bom. L.R. 118. 

Grain Rent. 

See Landlord and Tenant, No. 62*. 33 
Ind. Oas. 419. 

Grant. 

• (1) Construction of grant— Grant burdened 

with service and grgnt in lieu of lodges** 
Distinction— Grant when resumabla . 
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Qr&nt— (Continued), 

The grant in this ease was made to NakeBh 
(decorator) M. The deed recited (1) that the 
donee had rendered eervioes in the past ; (21 
that the Baid services were acceptable to the 
donor; (3) thau the lands were granted as 
Bervioe loam ; (4) Jihat the grantee was to pay a 
fixed Kattubadi ; (fy that he was, in future, to 
render services which would deserve the appro- 
bation of the diwanum ; and (C) that the lands 
wore to be enjoyed from son to grandson. 

It was found that the Kattubadi was never 
enhanoed during the 45 years that the defend- 
ants (grantees) were in possession of the land, 
that the lands had descended in the lineal line 
ior three generations ; and that the defendants 
were always willing and roady to render the 
servioe. 

Held per Sealiagiri Aiyar and Phillips, JJ. 

{ Wallis , C.J. , contra),— The grant was burden- 
ed with servioe and was not resumable so long 
as the grantee waB able and willing to perform 
the servioe. 

Per Wallis, C.J. — Service Inams are admit- 
tedly resumable where Government is the 
grantor and in theoase of darmilla inams, i, 6,, 
Inams granted by Zemindars sinoe the date of 
the Permanent Bottlement, where they are 
Bervioe inams granted for services of a personal 
nature, the balanoe of authority in the Madras 
Presidency is In favour of their being resum- 
able. 

Per Se&hagiri Aiyar , J.— The presumption 
in Government grants, no doubt, is that the 
lands granted as servioe Inam are resumable. 
The same considerations do not necessarily 
apply to grants by 'Zemindars. It is well 
settled that servioe grants by Zemindars are 
not always resumable. 

No general rule can be laid down, apart from 
other circumstances, that a grant for personal 
or menial services is liable to resumption. 

Cl. (5), supra in the deed of grant is suggest- 
ive only of the vain gloriousneBs of the grantor 
and not of any intention to cut down the effect 
of the grant. Kamaravutu Mratyonjayadu 
v. Raja Saheb Haharban Doitan Brl Raja 
Ravu Yenkatakuraara Mahipatl Snrya Rao 
Bahadur Bardar, Rajabmundry Sircar, 
Rajah of Plttapuram, 30 M.L J. 132 = (1916) 
M.W.N. 279-33 Ind. Cas. 901. 

Wallis, c.j., Sebhagihi aiyar and 
Phillips, jji 

References 13 M.I.A. 466 ; 13 M.I.Af 438 ; 
(1911) 2 M.W.N. 406 ; 19 M.L.T. 209 ; 14 M.L. 
T. 562 -(1914) M.W.N. 179; 29 M. 62; 18 M. 
L.T. 142 ; (1910) M.W.N. 436; 7 M. 268; 14 
14. 365 ; 9 M. 308 ; 19 M. 100 ; 17 Bom. L.R. 
131 ; 13 B L R. 124 ; I. A. Sup. Vol. 181, R, 

(2) Grant , construction of— Grant of land 
'bounded by stream. 

Where land is granted whioh is bounded by 
a stream, the grantee is entitled to the bed of 
the stream up to the middle point. The grant 
however, may oontain reservations. This rule • 
of construction appliea to a grant in partition 
just as to any other grant. 


'Grant— (Cofttiftttfrf). 

It is a well-recognised rule of oonstruotfon 
that a grant is oonstrned in favour of the 
grantee rather than of the grantor. 

Hence, where an agreement for partition was 
entered into between* owners of lands bounded 
by a stream, »and the plaintiff claimed there- 
under all the land whioh abutted the river on 
the south side and the bad of the river up to 
the middle point together with the exolosiva 
right of fishing at those points, and the qply 
reservation whioh the agreement showed related 
to the 11 use of wells, tanks and water oouraes," 
held that the plaintiff or his predecessors-in- 
title were not prevented by the termB of the 
deed from acquiring the bed of the river up to 
the middle point together with the right of 
fishing. James E. Powell v. L.B. Powell, 14 
AiL.J. 684-36 Ind. Orb. 567. 

Richards, c.j. and Sundar Lal, j. 

(3) Grant whether to temple or Arohakas— 
Construction— 8, 92, Ow, Pro . Code (1908) 
Scheme 

In this oase it was found that the Inams in 
question were granted for the benefit and sup- 
port of the temple and constituted absolute 
dedications to the God as trust-property and 
were not granted for the limited purpose of the 
performance of the archaka's duties alone. 
There was no usage proved or reoognizable in 
law as regards the application of the income to 
this limited purpose alone and there was no 
question of any prescriptive right in the Archa- 
Jtas in the matter of the user of these truBt- 
properties and their right was merely to be 
maintained out of the inoome so long as they 
did or were allowed to do the archaka service. 
Held that the gift was to the God, and the 
Archakas were not entitled to proprietary right 
in the lands, and the faot that the ArchakOB 
had been misappropriating the inoome during 
the past few years merely evidenoe a breaoh of 
trust no usage. Deerl Naraalmhacharynln y. 
Chalasanl Subbayya, 31 M.L.J. 202-36 Ind. 
Gas. 270. 

Coutts-Trotter and Srinivasa 

AIYANOAR, JJ. 

(4) Grant of dasabandham rights— Mortgage 
of such rights by grantees— Rights of mort- 
gagee— " Son to grandson,” meaning 
— Custom . 

A mortgagee of dasabandham rights (granted 
by the Zamindar to the ladieB of his house), 
from suoh grantees oan enforoe his rights under 
the mortgage against his subsequent purchaser 
of the right of the Zamindar with notice of the 
obligation. 

Tyabji , J.— The words 11 son to grandson " 
used in suoh grants appear to have been used 
clearly hB words of limitation and not of 
purchase. 

A oustom prevalent in a zamindari laying 
down a particular rule of inheritance with 
regard to property held by the ladies of the 
zamindar’s family and derived from the samin- 
dar in the first instance for the purpose of 
maintenance is neither unoertain nor opposed 
to publio policy, and is valid (a). B&nggfll 
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Grant— (Cottoned). 

Hatha Yaakateppa Nayanlvara a. Golla* 
Ohlonabba Haldu, 81 Ind. Oas. 666. 

AYLING and TYABJI, jj. 

Refersnm (a) 27 M.L.J. 166, F. 

(6) Government grant— Right to user— Effect 
of non-user— Maintainability of an action'Jor an 
injunction , inantha Deilkaoharlar v. Vlswa- 
nadha Mudaly, 18M.L.T. 616=30 Ind. Oas. 
989. Bee Final Past, 1916, Ool. 736. 

(6) Jagir granted by the King of Oudh— 
Sanad granted by the British Government- 
Grant in perpetuity so long as there are lineal 
heirs, right conferred by— Grant, construction 
of— Act XXIII of 1871 — Grant of villages 
revenue free not a pension— Document not 
enforceable as a mortgage , whether admissible 
for collateral purpose— Da faoto guardian, effect 
of his dealings on minor— Alienation of a Maho • 
medan minor's property by an unauthorised 
guardian, effectof—Mahomedan Law— Continu- 
ing obligation, ratification of . Vala Qadar 
Hnnaln All Mlzra (Nawab) v. Mohammad 
Alim Roan. 18 O.C. 168=31 Ind. Oas. 728. 
Bee Final Part, 1916, Col. 737. 

(7) To Brahmin before Permanent Settlement 
lor subsistence— Onus-Suit for commutation 
of rent. Bee Mad. act I of 1908 (Estates 
LAND), No. 4 a , 32 Ind. Oas. 2d9. 

(8) Grants by the Maharaja of Chota Nagpur 
— Impartiality — Custom of primogeniture — 
Meaning of " Pufcra poufcradi. ” See CUSTOM 
(General), No. l, 20 C.W.N. 876. 

(9) Grant presumed from acknowledgment by 
Talukdar. See Diiidab, No. 1, 19 O.C. 27. 

(10) Grantee of land as long as he holds 
religious ofliae — Power to alienate or set up 
title inconsistent with that of grantor — Gran- 
tee’s alienee how far estopped. See ESTOPPEL, 
No. 1, (1916) M.W.N. 119. 

(11) Joint family— Grant of oonfisoated pro- 
perty to one momber— Effect— Right of succes- 
sion. Bee Hindu Law (Impartible Es- 
tates), No. 1, 14 A.L.J. 913. 

(12) Will — Construction— Properties left for 
oharity — Surplus income seoured to the family 
-—Whether grant is personal or dedication to 
oharity— Prohibition as to alienation, efieot of 
—Presumption in oases of ohantable bequests 
by Hindu testators. See HINDU LAW (WILL), 
No. 4, 4 L.W. 104. 

(18) By way of maintenanoe— Presumption as 
to duration. See MAINTENANCE, No. 1, 35 
Ind. Oas. 764. 

(14) Qunnad granted to zemindar— Perma- 
nent Settlement of revenue — Certain Inams not 
specially reserved— Right of Government to 
resnme or assess suoh lands to public revenue 
-•-Grant— Construction— Grant whether ultra 
vires . See Reg. XXV of 1802 (Madras 
Permanent Settlement), No. i, 81 M.L.J. 
97a 

(16) Of land for tervioes of a Haddar— Right 
to resume land when servioe not required— 
Right depending on the terms of the grant and 
character of servioes— Presumption— Burden of 


Gvftnt— (Concluded), 

proof. Bee SERVICE TENURE, No. 1, 18 Bom. 
L.R. 695. 

flranti Tenure. 

Bee Landlord and Tenant, No. 53, 88 
Ind. Cas. 420. * 

Grave-yard. / 

Land dedioafed as— Reservation of produce 
thereon— Legality. See MAHOMBDAN LAW— 
WAKF, No. 11, 38 Ind. Oas. 91. 

Grazing Rights. 

Claim to grazing rights under village onstom 
—Claim to interest in immoveable property— 
Not of Small Cause nature— Beoond appeal lies* 
See LANDLORD AND TENANT, No. 20, 12 
N.L.R. 83. 

Ground Rent. 

Due to Government, nature of. See PAUPER 
APPEAL, No. 1, 9 Bur. L.T. 69. 

Grove. 

(1) Grove , when ceases to retain its character 
as such— Portion not occupied by frees— 
Resumption by piecemeal . 

There is no oriterion laid down by law for 
judging when a grove ceases to retain its 
oharaoter as suoh. The question ia more or lose 
one df inference to be drawn from the surround- 
ing oiroumstanoes. 

The mere fact that a portion of the grove has 
beoomo devoid of trees would not entitle the 
landholder to resume that portion of it. The 
plot must be taken to have been granted as a 
whole and the tenure must stand or fall in its 
entirety. * 

Piecemeal resumption of a grove is not 
permissible. The question is not so muoh of 
customary law as of the terms of the oontraot 
between the grantor and the grantee, and 
in the absence of proof of an agreement o* 
a custom authorizing the landholder to take 
possession of suoh portion as has become devoid 
of trees, it must be held that the grantee has a 
right to oooupy the whole plot so long as it 
retains the character of a grove (a). Har Bahai 
v, Dhanpal Singh, 32 Ind. Cas. 368. 
Kanhaiya Lal, a.j.o. 

References :—(a) 2 O.C. 73 and 9 O.C. 109, R. 

(2) Ejectment in respect of. See U. P. ACT 
II OF 1901 (AGRA TENANCY), No. 30, 31 Ind. 
Gas. 498. 

(3) * See U.P. ACT II OF 1901 (AtlBA TEN- 
ANCY) , No. 31-6, 33 Ind. Oas. 396. 

(4) Landlord taking foroible possession of 
—Grove-holder’s remedy. See U.P. ACT II (f& 
1901 (AGRA TENANCY), No. 32, 81 Ind. Cas. 
453. 

(5) See OUDH ACT XXII OF 1886 (R^NT), 
No. 27, 38 Ind. Cas. 187* 

(6) Re-sale of— Vendee whether liable to 
ejectment. See Custom— General, No. 2, 
31 Ind. Cas. 979. 

(7) See Landlord and tenant, No. 96, 
83 Ind. Cas. 147. 
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Groveholderi. 

Grove-holder s — Cultivation of lanf after 
cutting of groves— Bight over such land — 
Partition of that land between co-sharers of 
village— Wajib-ul-arz, entry in* 

Grove-holder*, who have been cultivating 
the land after t^e cutting of the groves, are 
under-proprietors M the land aooording to the 
entry in the wajib-ul-arz arfd the partition 
proceedings between the oo-sharers of the 
village'cannot affaotjtheirKgrove-holdera’) status. 
Jamtlnd-dln Ahmed y. T&wakkal Hasain, 
S3 Ind. Oas. 237. 

CAMPBELL, j.m. 

Grove Land. 

Granted in grove tenure— Trees out and land 
cultivated — Acquisition of cultivating rights— 
Bight to bold in under-proprietary tenure— 
Date of commencement of tenure. Bee LAND- 
LORD AND TENANT, No. 36, 33 Ind. Gas. 147. 

Guarantee. 

Absenoe of consideration — Effect. Sec 
CONTRACT act, No. 1, 33 Ind. Gas. 732. 

Guardian. 

(1) Appointment — Removal — Notice — 
Guardians and Wards ket (VIII of 1890), 
8s . 34 (c), (d), 45, sub-8. (1) cl. (5). 

No person should be appointed guardian of 
the person or property of an infant, without 
some enquiry about his fitness for the office. 

No order for removal of a guardian of a minor 
should be made till ho has been apprised of the 
charges brought against him and has been 
allowed reasonable opportunity to explain and 
if possible to defend hi<i conduct. 

S. 15, sub-8 (1), ol. (5) of the Guardians 
and Wards Aot, authorises the Court to impose 
a fine on the guardian, if the guardian failB to 
pay into Court the balance due from him on the 
aooounts exhibited by him in oomplianoe with 
a requisition under B. 34 (c). The payment 
contemplated, has to be made in oomplianoe 
with a requisition under 8. 34 (d). If the 
requisition be notin conformity with S. 34 (d), 
no fine can validly be imposed on the guardians 
for failure to comply therewith. Jagannath v. 
Mahesh, 36 Ind. Oas. 286-25 C.L.J. 149. 
MOOKERJEE and OUMING, JJ. 

(2) Grant of letters to, of minor not being 

exeoutor or residuary legatee— Grant of letters 
for moveable property. Bee ACT V OF 1881 
(Probate and administration), No. l -a, 
36 Ind. G*s. 266. * 

(3) Appointment of, of lunatio — Whether 
wife may be appointed. See ACT IV OF 1912 
(Lunacy), No. 3, 86 Ind. OaB, 983-15, A.L.J. 

ib. 

(4) Beo U.P. ACT III ot 1901 (LAND 
REVENUE), Ho. 10, 34 Ind. Gas. 689. 

(6) Compromise by next friend or, when bind- 
ing on minor— Leave of Court. Bee OlV. PRO. 
CODE (1908), No. 585, 35 Ind. Cas. 675. 

(6) Minor represented by, not formally ap- 
pointed— Effeot. See Civ. Pro. Code (1908), 
No. 190, 83 Ind. Oas. 941-9 Bur. L.T. 158. 

• (7) Contract for sale*— Purchaser, a minor— 


Guardian— (Concluded). 

Bale by de m Jaeto , when valid. Bee OONTBAOir 
ACT, No. 8, 92 Ind. Oas. 658. 

(8) Minor, appointment of, without notice— 
Deoree not binding on minor. Bee EVIDENCE,' 
No. 6, 82 Ind. C&b. 3&0. 

(9) Minor-*Sale of minor's property by— 
Fraud of minor— Briit to set aside sale barred— 
Bight to recovery of possession of property sold 
— Extinction of right. Bee LIMITATION ACT 
(1908), No. 118, 34 Ind. CaB. 188. 

(10) Of minor, gross negligence of. See 
Minor, No. 6, 19 O.O. 119. 

(11) Of an incapacitated defendant, if can be 
appointed Beoeiver. Bee RECEIVER, No. 6, 4 
L.W. 286. 

(12) See U.P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 17-c, 32 Ind. Cas. 916. 

Guardian ad litem . 

(1) Guardian ad litem — Suit on mortgage 
against father and sons— Father appointed 
— Allegations of immorality against father 
— Interest adverse to minors— Subsequent 
suit by sons. 

A suit for sale on a mortgage executed by the 
father of a joint family governed by the Mita- 
kshara was instituted against the father, an 
adult son and hia other minor sons. The father 
was appointed guardian ad litem of the minors. 
The appointment was made without taking the 
father’s consent. No appearanoe was entered 
and an ex parte deoree was passed in execution 
whereof the family property was sold. On at- 
taining majority the' minor sons brought a suit 
for possession of their shares in the property. 
They impugned the debt and alleged that the 
father was a man of bad character and they had 
not been represented at all in the previous suit : 

Held, that there was a serious irregularity in 
the appointment of the father to act as guard- 
ian of his minor sons and qua the question 
sought to be put in issue in the Buit by the 
sons, he was not a fib and proper person to he 
appointed as guardian. Baljnath R&i ¥. 
Dharam Deo Tewavl, 14 A.L.J. 363—38 A. 
315-35 Ind. Cas. 707. 

PlGGOTT and WALSH, JJ. 

(2) Irregular appointment of— Question of 
prejudice to minor — Buit otherwise fully eon* 
tested — Effeot upon minor. See CIV. PRO. 
CODE (1908), No. 581, 14 A.L.J. 589. 

(3) Minor defendant— Appellant — Death of 
guardian ad litem during pendency of appeal— 
Appeal disposed of without fresh guardian— 
Fresh guardian appointed in exeoution pro- 
ceedings — Minor’s property sold without 
objection— Minor whether oan sue for declara- 
tion that deoree and exeoution sale were 
invalid. ' Bee CIV. PRO. CODE (1908), No. 689, 
31 M.L.J. 39. 

(4) Bee LIMITATION AOT (1908), No. 38, 86 
Ind. Cas. 868-1 Pat. L.J. 678. 

(5) Not properly appointed in enit against 
minor— Effeot — Deoree against minor— Betting 
aside deoree— Revival of suit. Bee MlNOB* 
No. 4, 14 A.L.J. 818. 
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Gnardlan nd lit em- (Concluded). 

(6) See MORTGAGE (REDEMPTION), No. 98, 
85 Ind. Oas. 404. 

(7) Fraud— Incorrect allegations in plaint— 
Betting aside decree — Stilt against minor— 
Proper person to be appointed— Gross negligence 
of guardian. See SETTING ABIDE DEGREE, 
No. S, 88 Ind. Oas. 481. 

Guardian and Minor. 

(1) Mother of infants oharged with bad 
oharaoter and found to have expressed intention 
to become and make her boys Christians— Bad 
oharaoter not proved — Undertaking not to 
baptise phildren — Associating Hindu unde in 
guardianship. Bee HINDU LAW (GUARDIAN- 
SHIP). No. 1, 20 O.W.N. 608. 

(2) Mahomedan Law — Major brother not 
guardian of minor brother’s property— Aliona- 
tion by major brother — Validity— Suit by 
minors to recover their shares — Limitation — 
Position of de facto guardian. See LIMITATION 
ACT (1908), No. 128, 83 P.R. 1916. 

(8) Release by de facto guardian when to be 
upheld and when to ba set aside. See MAHO- 
mbdan Law (Guardianship), No. 3, 3 L. 
W. 379. 

(4) Mahomedan Law — Mortgage by de facto 
guardian for minor’s benefit — Validity. See 
Mortgage (General), No. l, u a.L.J. 18. 

(5) Contract by guardian — Not specifically 
enforceable whero not beneficial to minor. See 
SPECIFIC PERFORMANCE, No. 3, 14 A.L.J. 
645. 

Guavdl&n and Ward. 

(1) Res judicata— Gross negligence of guardian 
— Confession of judgment by guardian— 
Suit merely lor a declaration to set aside 
decree by minor after attaining majority— 
Form of decree . 

The present suit was filed by a minor after 
attaining majority for a mere declaration that 
a decree passed against him waB not binding on 
him. He alleged gross negligence on the part 
of his guardian who had oonduoted the case on 
his behalf and confessed judgment. The claim 
was to set aside oartain alienations in favour of 
anoestor of the minor. 

Held % that the suit was not competent, for 
the plaintiff could ask for other consequential 
relief. On appeal the claim was deoreod and 
declaration prayed for was granted. * 

Sinoe no objection as to form of the Buit was 
preferred on second appeal the Chief Court did 
not take this matter up, and found that the 
plaintiff had prima facie good pleas against the 
olaim and oamo %o the conclusion that owing to 
groSB negligence of the guardian in not resisting 
the previous olaim the consent deoretf was not 
binding on the plaintiff, and held that the 
validity of the pleas shall have to be deoided in 
a suit whioh might be brought subsequently 
for possession of the property. Mohan Lai V. 
laid, 117 P.L.R. 1916. 

JOHNBTONB, O.J. 

(8) Unregistered sale by guardian of minor— 
Quit by minor after attaining majority 
against purchaser— Limitation— Limitation 


Guardian and Ward— (Concluded). 

Act (IX of 1908), Qch. I, Art, 48, inatmlU - 
able . 

Where a purported sale by the guardian of a 
minor was not registered as required by law, 
and 'no title passed ugder it, the minor on 
attaining his majority is ertntled to bring his 
action for trespass in ejeotment as against the 
trespasser against the alleged purchaser ; and 
Art. 44, Boh. I of the Limitation Aot (IX of 
1908), does not apply as it is applicable only 
when tho sale is enforceable, that is, a sale 
whioh if not set aside will give a right to the 
property. Sanl Komrau Yelltfondareddl y. 
Andra Narayya, 33 Ind. Cas. 486. 

COUTTS-TROTTER and &E8HAGIBI IYEB, 
JJ. 

(3) Guardian and Ward— Employment of 
ward’s moneys in guardian’s own trade — 
His ’liability — Indian Trust Act (1882), 
S. 23. 

Under S. 23 (6) of the Indian Trusts Aot a 
guardian using his ward’s moneys in his own 
business is liable either to aooount with com- 
pound interest at six per cent, with half yearly 
rests or to aooount for the net profits made by 
the employment of the minor’s moneys. 

The faot that he has admitted hie liability to 
pay interest at 7$ per cent, is no ground for not 
applying the statutory provision as to the rate 
of interest payable in case of a breach of truBt. 
Ylawanathan v. Brahman adhan, 34 Ind. CaB. 
900. 

Wallis, c.j. and Phillips, j. 

(4) Agreement by queer dian to pay rent at 
enhanced rate t of lent whether binding on 
minor. 

The mero faot that infant tenants would 
avoid litigation with landlord is not by itself 
euffioient to entitle a guardian to enter into a 
fresh lease, on behalf of tho infants to pay 
double rent. Danpatl Mahto v, Mlduapora 
Zamlndarl Co. Ltd., 36 Ind. Cas. 582. 
Fletcher and Teunon, jj. 

(5) Suit against a Government ward as trustee 
of a public trust— Notice of suit to guardian 
of the ward whether necessary— Guardian 
not named in the suit— Efleot. See BOM, ACT 
I OF 1905 (COURT OF WARDS), No. 1, 18 
Bom.L.R. 563. 

(6) Purohase by manager of infant with 
infant’s money— Plea of section to defraud Baid 
infarct. See Civ. PRO. CODE (1908), No. 147, 
30 Iod. Cas. 212. 

(7) Mortgage by certificated guardian— Sanc- 
tion to raise loan granted by District Judge 
but subsequently revoked— Money lent witbofit 
notioe of revocation and applied by guardian 
for minor’s benefit— Effect of the revocation of 
sanction of the mortgage — Rate of interest. 
Soe Mortgage- General, No. 28, 21 C.W. 
N. 63. 

Guardians and Wavds let. 

(1) Custody of son— Application by father for 
custody— Regular suit for custody. 

A father who has sever had the oarer ob 
oustody of his infant child cannot successfully 
call upon the Court by an application undeB 
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Guardians and Varda lets— (Continued). 

the Guardian and Wards Aot, 1890, for an 
order upon the person in whose custody the 
infant is to hand him over. He oan. however, 
file a regular &ifc for the custody ot hia eon. 
Aohratlal Jeklacndai^. Chlmanlal Parbhu- 
daa. 18 Bom. L.R>>82-40 B.' t 600. 

Scott, oj. and Heaton, j. 

(2) Guardians and Wards Act— Suit for 
custody of child— Can it be brought otherwise 
than under the Guardians and Wards Act . 
lranaohellam PlUay y. Iyama, 8 Bar. L.T. 
128 = 29 Ind. Gas. 768=8 L.B.R. 211. See 
Final Part, 1915, Col. 64. 

(3) 8. 7— Minor— Application for appointment 
of guardian— Interference by Court— Test* 

On an application under the Guardians and 
Wards Aot for the appointment by the Court of 
a guardian of the person of a minor, the Court 
should not interfere unless it is satisfied that it 
is for the welfare of the minor that an order 
should be made appointing a guardian of the 
minor’s person under the Aot. Dargamma Y. 
Llngappa, 19M.L.T. 294 = 33 Ind. Cas. 77. 
SADA8IVA AIYAB and MOORE, JJ. 

(4) S. 7— Proceedings under the section are 

summary— Elaborate inquiries not permis- 
sible— Appointment of guardian . h 

B. 7 of the Guardians and Wards Act con- 
templates only a summary inquiry followed by 
an order made for the welfare of the minor. 
It does not contemplate elaborate inquiries 
whether the property left by the deceased was 
his separate or joint {imily property. When 
an application is made on the footing and with 
the claim that the minor is separately entitled 
to separate property, the Court ought to appoint 
a proper person as guardian of the property of 
the minor, leaving it to the guardian to insti- 
tute suits for the reoovery of the property 
which he claims. Guvuppa Shlvgenappa 
Patti v. Tayawa Shldappa, 18 Bom. L.R. 
848=40 B. 613 = 35 Ind. Cas. 16. 

BATCHELOR and SHAH, JJ. 

(5) Ss . 7, 8 —Application made for guardxan- 
ehip—Duty of Court — Assumption of jurisdiction 
in other matters . Mossammat Mahan Debl v. 
Madho, 84 P.R. 1915 = 176 P.W.R, 1915 = 31 
Ind. Oas. 237. Bee Final Part, 1915, Col. 66. 

(6) 8s. 7, 10, 39. Bee HINDU LAW (GUARD- 
IANSHIP), No. 2, 30 rM.L.J. 504. 

(7) Ss. 7r 34 (a), 39 (e), 47 (a), 50 (b) • and 
(d)— Order accepting security furnished by 
guardian whether appealable— Rules 240, 
241, 242 and Forms 92, 94 of the Civi> 

‘ Rules of Practice whether ultra vires. 

Questions relating to the furnishing of 
security by a guardian come under S. 34 (a) of 
the (guardians and Wards Aot, and no appeal 
lies under B* 47 of the Aot against aots done by 
the Court under B 34 of the Aot (a). 

Per 8ada$iva Aiyar , /.—It is only after the 
appointment that the person appointed oan be 
required tinder the Aot to give security under 
S. *34 (a). If he contumaciously fails to give 
security! B. 89, cl. (4), empowers the Court to 
remove him from the guardianship. 


Guardians and Wards Act— (Continued), 

Therefore rr . 240, 241 and 242 and Forme 
92 and 94 of the Civil Rules of Practice, so tar 
as they require the security to be furnished and 
approved of before th% appointment of guardian 
is made, Beem to be ultra vires. 

Per Moore, J . (Contra) The above rules' 
framed by the High Court are not ultra viree • 
The appointment is made conditional on secu- 
rity being furnished, and the procedure follow- 
ed in the mofuBsil is oorreot and does not Con- 
travene any express provisions in the Aot. 
Gbpammal y. Y. Srinivasa Alyangar, 30 M. 
L.J. 508=34 Ind. Cas. 432. 

Badasiva Aiyar and Moore, j/. 

Reference :—(a) 28 M.L.J. 96, F. 

• (7-a) S..8. Bee No. 5, supra . 

(7-6) B. 10. Bee No. 6, supra. 

(7-c) S. 12. Bee No. 12, infra. 

(7-d) 8 . 17. Bee No. 11, infra . 

(8) 8. 17 (3)— Duty of Court in making 
orders under — Minor -*• Age limit for 
forming " intelligent preference." 

It may paw be taken as settled law in India 
that a boy of 14 and a girl of 16 years of age 
have a right to a consideration under the above 
section of their preference as to where they will 
live, and in this respeot the civil law has adopt- 
ed the age limits for kidnapping from lawful 
guardianship enacted by the Indian Penal Code. 

Aot VIII of 1890 makes the selection by a 
minor ' old enough to form an intelligent pre- 
ference’ a matter for consideration by the Court 
and not a matter of right in the minor. 

In passing orders under the Aot for the 
custody of a minor, the Court must bo guided 
by what, consistently with the law to whioh the 
minor is subjeot, it considers under the oiroum- 
stances to be most oonduoive to the welfare of 
the minor. Battoolal v. Mrs. Ekitr&nd, ‘ 12 
N.L.R. 35-32 Ind. Cas. 977. 

BTANYON, A.J.C. 

References : — 12 A. 213 ; 16 B. 307 ; 23 O. 
290 ; 25 C. 881 ; 22 M.L.J. 247, F.; 9 M. 391, 
Dias. 

(9) 8. 19 (a)— Minor child , presumption as to 
the religion of— Duty of guardian— Mar* 
riage of Christian minor with Ohamac 
whether valid— Christian Marriage Act 
(XV of 1872), 8. 4— Right to be appointed 
guardian. 

Held t that a child in India must, under 
ordinary oiroumstances, be presumed to have 
his father’s religion and his corresponding oivil 
and sooial status, And it is, therefore, ordinarily 
the duty of a guardian to train hia infant ward 
in such religion (a). 

An Indian Christian who was originally a 
Chamar died leaving behind his wife asi a 
minor daughter. Bhortly after this the wife 
was reoeived baok into the Chamar brotherhood 
and immediately afterwards she married the 
minor girl to a Chamar to whom she had been 
already betrothed by her father. On an appli- 
cation for the appointment of a guardian to the 
person of the minor ; 
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ftutrdlans and Wards Aot— (Oontfnufwf). * 

Slid, (1) that the mere loot that the Indian 
Christian betrothed hiB daughter to a Ohamar 
did not warrant the inference that he renounced 
the Christian religion ; » 

(2) that inasmuch as the fattyr.of the girl 
was, and died, a Christian, the girl must be 
presumed to be a Christian and the alleged 
marriage was, therefore, invalid ; 

(8) that the mother of the girl having re- 
nounoed the Christian religion was not a fit 
person to have oharge of the girl, who must be 
brought up as a Christian until she reached years 
of discretion when she oould choose for herself. 
Canon S. 8. Alluntt y. Hussammat Badamo, 
46 P.W.R. 1916-32 Ind. Cas. 697. 

SCOTT SMITH, J. 

References (a) 11 W.R. 77 (P.0 ) - 10 B L: 
R. 126-14 M.I.A. 309-2 Suth. P.O.J. 521-3 
Bar. P.O.J. 34-20 E.R. 802, F. 

(10) 8 . 19 (6)— Father , the father of legitimate 
childr— Interpretation of Statute s. 

It oannot be said that the word “ father ” in 
Ol. (b) of S. 19 of the Guardian and Wards Act 
includes the natural father of an illegitimate 
child as well aB the father of a child born m 
wedlook. The said word applies only to the 
father of a child born in wedlook (a). Ma Myo 
V. Maung Kyan, 8 L.B.R. 415-9 Bur. L.T. 
205-36 Ind. Gas 646 

POX, C.J. and TWOMEY, J. 

Reference (a) 2 U.B.R. 1892—1896, 413, 
Dies. 

(11) Ss. 19, 17 — Father marrying a second 
Wife — Whether sufficient to deprive him of 
guardianship of minor children — Difference 
between rights of husband and father and those 
of other relations— Likelihood of minor beinq 
happier with other relations , immaterial. Andl- 
appa Filial v Nallendran Plllal, 28*M.L.J. 
442 - (1916) M.W.N. 330-17 M.L.T 389-29 
Ind. Cas. 4-39 M. 473. See Final Part, 1915, 
Col. 69. 

(11-a) S. 21. See No. 12, infra. 

(11-6) Si 24. See No. 12, infra. 

(12) 8s. 25, 21, 24, 12— Child not previously 
in father's possession— Father's right to 
custody of the child — Minor's wishes 
whether conclusive— Majority under Maho - 
medan Law — Effect of Majority Act — 
Hindu Law— Minor whether can be Mana- 
ger of Hindu family or guardian 6f person 
or property of his minor wife or children , 

A Mahomedan father applied to the District 
Court under S. 25 of the Guardiana and Wards 
Act for the custody of his minor son between 
15 and 16 years *old. The minor was in his 
mother’s custody during her lifetime and after 
her death had passed into the oustody of his 
maternal grandmother (mother’s mother) at 
the time of the application by the father. It 
was oontended that 8. 26 of' the Aot did not 
apply to the case and that the boy being 16 he 
had a discretion in law to reside with his mother 
and in her absence with his grandmother. 

Bold that the wishes of the minor, who was 
over 14, should, no dcubt, be consulted, not as 


OuavdlAM and Wavda AotHCotttfnwrf), 

conclusive on the matter of his welfare, but aw 
an important faotor to be taken into aooount in 
arriving at a oonolusion. 

Held also that 8. 25 of the ^t would apply 
to all oases where the f nardian applied for the 
oustody of the minor, whetifer the minor a had 
ever before been’in his oustody or not (a). 

Under the Majority Aot, a Musealman boy is 
bound to jremain in the oustody of his guardian 
till he attains 18, notwithstanding that, under 
the Shall Law to whioh he is subjeot, his 
personal emancipation would have taken place 
when he attained the age of 15 (6), 

Per 8adastva Aiyar , J.— It is very doubtful 
whether a minor oan at all be the managing 
member of a Hindu family though he is the 
senior male member, or whether he oan be the 
guardian of the person or property of his minor 
wife or children. 

The amendment of S. 21 of the Aot suggest- 
ed. 

Per Napier , J.— The large rights given by 
S. 25 of the Aot include lesser rights not specific- 
ally provided for. The object of Ss. 24 and 25 
is to declare the right of the guardian of the 
person of the minor to the continuous oustody 
of his person and to provide a machinery for 
enforcing it (c). Mohldeen Ibrahim Naehl y. 
L. Mfchomed Ibrahim Sahib, 30 M.L.J. 21 — 
39 M 608-33 Ind Cas 894. 

Sadasiva Iyer and Napier, jj. 

References .— ( a ) 37 A. 615, F.\ 27 M.L.J. 30; 
24 M. 284 ; 26 A. 594, R. (6) 9 M. 391, R. 
(c) 16 B. 307, D. .* 

(13) Ss. 27 and 2sl See MORTGAGE— 
General, No. 32, 1 Pat L.J. 563. 

(13-d) S. 29. See No. 13, supra . 

(14) Ss. 29, 31 — Permission to guardian to sell 
ward's property— Power of Court to stop sale if 
detrimental to ward— Specific Relief Act , Ss. 38, 
41— Plaintiff repudiating transaction must res- 
tore benefits received only if other party acted 
in good faith— Defendant not to restore benefits. 
Saltan Singh y. Haihmat Ullah, 119 P.W.R. 
1916-29 Ind. Cas. 804-109 P R. 1915-38 P. 
L.R. 1916. See Final Part, 1915, Col. 71. 

(15) S 30— Alienation by guardian— Sanc- 
tion of District Court— Agreement to pay 
interest not sanctioned— Right to reasonable 
interest— Suit by minors to avoid the alie- 
nation-Duty of minors. 

A guod on a mortgage executed by | B on be- 
half of herself and as guardian of her two sons, 
and a deoree was passed for principal, interest at 
9 p.o. and costs against the defendants and the 
property under mortgage The two sons appeal- 
ed on the ground (1) that the Distriot Judge 
did not in express terms sanction the agreement 
by B to pay interest at 9 p.o. on the principal 
amount, and (2) that in any event the mortgage 
was merely for a period of 4 years and that 
consequently no interest oan bo claimed after 
that period. 

It was proved that the guardian oould not 
have suoceeded in borrowing money unless she 
agreed to pay interest, and that the loan was 
for the benefit of the minora. 
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Guardian! Mid V**di lot— (G<mti*u#<l). 

HM&i that ibe agreement to pay interest and 
to make that interest a charge on the property, 
though not sanctioned by the Oonct. was, under 
B> SCI of the Guardians and Wards Act, merely 
L voidable at the instance of the minors, and that 
| the minors’ praye^oan fie granted only on the 
condition that they on their palt must restore 
all benefits whioh they have received under their 
guardian’s oontraot, t.e*, they must repay the 
principal and the reasonable interest of 9 p o. 
thereon. 

, As regards the olaim for interest after 4 yearB, 
held that the Court is entitled to award interest 
by way of compensation or damages for at least 
-6 years after the termination of the mortgage, 
tad this at such rate aB the Court may think 
reasonable, and that the rate of 9 p o. agreed 
Upon m this case was both reasonable and equit- 
able (a). Mohammad Ismail y. Gaufl Par- 
ahnd, 94 P R. 1916 = 34 Ind Cas. 916 
RATTIGAN and LE ROSSIGNOD, JJ. 

L Reference —(a) 19 A. 39 (P C.), F 

(15-a) B. 31 See No. 14, supra . 

(15-6) B. 84. See No. 7, supra . 

, (16) Ss. 34 (c), id) and 46, sub B (1) Bee 

Guardian, No 1, 36 Ind. Gas 286=95 GL.J. 

149 . 

(17) 8s. 34 id), 45 (6)— Guardian failing to 
pay lull amount of purchase money of pto 
petty sold with permission, because pur- 
chaser retained a portion tn discharge of 
old debt— Daily fine, order to pay , if legal . 

Where a certificate! guardian of minors 
obtained permission tcxsell a portion of their 
estate on the representation that the money 
1 (about Be. 3,000) was wanted to repair their 
house and submitted accounts showing that out 
. Of Rs. 5,000 obtained by the sale, Rs. 4 000 
had been retained by the purchaser m payment 
? of a sum of Rs. 4,000 which the guardian had 
e borrowed from her to give the minors in marn- 
> age, and the Jud go thereupon called upon the 
guardian to pay the said amount of Hs 4,000 
In Court within a specified time and directed 
that on failure to do so the guardian was to pay 
l fine of Rs 5 per diem 

Held , that the amount tae guardian was called 
upon to pay was not an amount of balance due 
from the guardian as the same had not been 
paid to her, nor was it a balanoe due on accounts 
filed m compliance with a requisition under 

ol. (d) of B. t 34 of the Guardians and Warda Act 
and the order imposing a daily fine was ultra 
lures, la re Nlkhrannessa Blbl. 20 C.W.N 
663 = 39 Ind Cas. 9X8. 

^ * D GHATTERJEE and CHAPMAN, 1J 

i l7 a) 8 39. Bee Nos 6, 7, supra. 

17 b) B 45 See Nos. 16, 17* supra . 

'lT-cj B 47. Bee No 7, supra. 

1 (ief 8. 47. cl. (g)— Appeal— Joint guardians 
— Removal of one t* the guardians for indefinite 
pmod—AnpUcatio). for letters of administration 
by one of the guardians , if and when ground for 
'Hmoval— Order made without enquiry, if valid 
Katnaksha Basin! Ghovdhurant u Jagat Bun- 
tart Chowdhvanl, 99 C.L J. 70-30 Ind. Cas. 
§!§, Bee Final Part, 1916, Ool. 72. 



(19) 8. iB—8ebond appeal — Finding of foot 
Without any legal evidenm^ddnMm 
person tn his own favour— 8uii to dOttttflt 
the order of the District Court passed under 
Act VIII of 1890 barred by S . 48 of the 
Act— 8. 41 of Act III of 1914 —8. 31 of A# 
I of 1872. 

1- A finding of fact based on no legal evh* 
denoe oannot be aooepted and consequently is 
liable to be set aside even m seoond appeal 

2. A statement of a person m his 6wn favour 
is inadmissible m evidenoe on his behalf. 

3. A regular suit praotioally to oonteBt the 
finding of the Distnot Court under the Guard- 
ians and Wards Aot (VIII of 1890) to the effort 
that the plaintiff ib not father of the minor and 
consequently be is inoompetant to claim (jho 
guardianship of the minor’s person is barred by 
the provision of B. 48 of the Aot. Naglna 
Blngh v. Sunder, 24 F.W.R. 1916-33 Ind. 
Cas 987 

SHADI LAL, J 

(20) B. 50 See No. 7, supra . 

Guardianship. 

Father’s right of, if can be taken away^ 
Divoroe suit — Appeal by wife — Adultery admit- 
ted — Costs of appeal. See HUSBAND AND 
WIFE, No. 1,, 24 C.L.J. 926. 

Gozerat Talukdar’s Act 
See Bom. Aot VI or 1888. 

Halabadl Chlttas. 

Appeal {second appeal)— Question of qivwg 
undue preference to thak map, question of 
fact— Halabadl chittas— Question left to 
executing Court 

The question that the lowor Court gave undne 
preference to a thak map involves a pure ques- 
tion of fact and as suoh cannot be raised in 
second appeal 

Halabadl chittas oannot be called documents 
of title What effeot is to be given to them m 
evidence is not a question of law whioh oan be 
raised in seoond appeal. A question not essen-' 
tial to be decided m suit may be left to be 
deoided in execution proceedings Bharat 
Chandra Das y. Ramananda Deb, 32 Ind. OaB. 
862. 

Chatterjee and BEACHCROFT, JJ. 

Handwriting 

Document 30 years old, oopy of— -Presumption 
as to Btamp. Bee EVIDENCE AOT, No. 49. 81 
Ind. Cas. 579. 

Hatohita. 

Suit on — No mention of raite of Interest- 
Evidence, as to interesti admissibility of. Sea 
EVIDENCE ACT, No. 74, 86 Ind. Cas. 619. 

Hathrakhldar. 

Position of, talnqdar and taraddakhar* See 
Waste Lands, No. 1, 36 Ind. Oas. 684-9 P. 
R. 1917. 

Hearing. 

Notice of— Barden of proof. Bee EVIDBKVOB 

ACT, No. 84, 4 L.W. 611. 
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Heavny Evidence. 

Bee EVIDENCE. 

Legal evidenoe— Objeofcion to admission of — 
Hearsay statements recorded by Commissioner, 
if should be allowed to be'read in Court. See 
Mahomedan Law— Marriage,. No. 3, 86 
Ind. Gas. 20-21 O.W.N. 815. 

Hel*. ^ 

English law as to several 'heirs' of a deoeased 
owner taking as one 11 heir ” not followed in 
Hindu or Mahomedan Law. See CO-OWNERS, 
Ho. 3, 3 L.W. 542. 

Heirship. 

Evidence of son?hip or. See FAMILY 
BErtJTE, No. 1, 31 M.L.J. 607. 

Hereditary lessees. 

(1) Suit for possession or damages against 
perpetual. See JURISDICTION OP CIVIL 
COURTS, No. 5, 19 0.0. 339. 

Hereditary Offices Act. 

Bee bom. act III OP 1874. 

Hereditary Ylllage Officers Act, 

See MAD. ACT III OP 1895. 

Hlba bll-ewaz. 

Gift in lieu of dower. Sec MAHOMEDAN 
law— Gift, No. 2, 32 Ind. Cas. 516, 

High Court. 

(1) High Court's power of interference in 
revision — 8. 25, Act IX of 1887 — 8. 115, Civ. 
Pro. Code— 8. 107, Government of India Act, 
Bee ACT IX OP 1887 PltOVL. S.G. COURTS), 
No. 7, 20 C.W.N. 1030. 

(2) Order 6f remand by tho Agent— IT open 
to revision by the. See AGENCY RULES, 
No. 4, (1916) 2 M.W.N. 269. 

(3) Decree of Division Bench of two Judges of 
High Court — Jurisdiction of single Judge to 
amend dooroe. S*e Civ. PRO. CODE (1908), 
No. 710, 20 C.W.N. 1165. 

(4) Order by Judge on the original side refus- 
ing to restore case dismissed for default, if a 
judgment and if appealable — O. XLI1I, r. 1, 
Oiv. Pro. Code, if applies to appeal from oue 
Judge of the High Court to others. See LET- 
TERS PATENT (CALCUTTA), No. 3, 2® C.W. 
N. 694. 

(5) Letters Patent appeal — Judgment of 
reversal passed by single Judge of High Court 
oanoellod ~ Effect — Position of Judge sitting 
alone — Whether -his decision oau be revised 
under S. 115, Oiv. Pro. Oodo— Leave t(^ appeal 
to Privy Couuoil. Bee LETTERS PATENT 
(CALCUTTA), No. 8, 43 C. 90. 

(6) Decision of Caloutta High Court whether 
binds Patna High Court. See LIMITATION 
ACT (1908), No. 144, 20 C.W.N. 983. 

(7) Entry in reoord-of-rigbts on the strength 
of Buoh agreement — Power of, to enquire into 
basis of entry. See MORTGAGE— GENERAL, 
No. 32, 1 Pat. L.J, 563. 

47 


High Ooovft— (Concluded), 

(8) Appeal remanded by High Court— Power 
to limit soope of appeal. See REMAND, No. 1, 
20 O.W.N. 684. 

(9) Deoree of — Subsequent d^oision of Privy 
Council whether a gromd fog review— Limita- 
tion for application for revi^, See REVIEW, 
No. 2. 3 L.W.-244. 

High Cougt Fees Rules (Madras). 

High Court Fees Buies (Original Side), 
1902, r. 17 — Costs ordered on framing addi- 
tional issues— Non-payment — Additional issues 
and pleas ordered to be struck off— No applica- 
tion for enforcement of rule — Validity of order 
— Penal clause must be strictly pursued , 
Murugesa Ghetty v Arumuga Ohetty, 2 L.W. 
1205*18 M,L,T 601*31 Ind. CaB. 923. See 
Final Part, 1915, Col. 745. 

High Cofirt, Jurisdiction of. 

See JURISDICTION OF CIVIL COURTS. 

Sea Letters Patent. 

See Reference. 

See Review. 

See REVISION. 

(1) Cases of grave and otherwise irreparable 
injustice. 

IL^vever ample the powers of the High 
| Cglfit as a Court of extraordinary jurisdiction 
may be, Courts in the exercso of suparintend- 
| iog powers will nob ordin *d)y interfere except 
1 in c:a?es of grave and o/ierwise irreparable 
I injusi ico (a). Mulamb efn Kunhammad v. 
Parakat Kathirt KuUi.fcl M.L J. 827. 

AYLING and SRINIVASA AlYANGAE, JJ. 
References (a) 31 M.L.J. 319; 31 B. 138, 
142, F.l 26 M. 176, R. 

(2) Sanction — Expiry of time — Power of 
High Court to extend time. See SANCTION 
TO PROSECUTE, No. 4, 18 Bom. L.R. 686. 

High Court, Powers of. 

(1) To supersede orders of Small Cause 
Courts. See ACT XV OF 1882 (PRESIDENCY 
SMALL Cause COURTS), No. 5, 4 L.W. 402. 

(2) Acts of Revenue Officer under Mid. Act I 
of 1908— Power of tho High Court to revise. 
See MAD. ACT I OF 1908 (ESTATES LAND), 
No. 29, 4 L.W. 278. 

(3) Bee LEGAL PRACTITIONERS ACT 

(1879)* No. 10, 1 Pat. L.J. 576. . 

High Goart Rales (Bombay). 

(1) Stay of suit pending in mofussil Court — 
Powers of single Judge on original side of the 
High Cow t to stay — Charter Act (24 & 25 Vic., 
c. 104), Ss. 2, 9, 13 — Amended Letters Patent, 
els. 11 and 36 — Appellate Side Rules 1, 6— 
Original Side Rule 62. Nar&yan Yffhal 
Sara ant v. Jankibal Sitaram Sainant, 17 
Bom. L.R. 655*39 B. 604*30 Ind. Cas. 560 
(F.B) See Fmal Part, 1915, Col 745. 

• (2) R. 519 —Practice— Taxation of coste • 

Bapujl Sorabjl Patel ^ Bhikutbhal Yl#- 
| ehand, 17 Bom. L.B. 924*31 lud. CaB, 868« 
I Sea Final Part, 1915, Col. 746, 
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High Court Rolea (ttombay)— (Concluded). 

(8) (Original Side) Rules 897. S99. See 
QUESTION OF LAW, No. 1, 18 Bom. L.R. 798. 

High Court Rules (Calcutta). 

(1) R. 370 of Mr. Belohamber’s Rules of 
the Original Side— Validity. See LIMITATION 
ACT (1908), No. 301, 20 C.W.N. 889. 

(3) Ch. XI, r. 4, appellate side. See REVIEW, 
No. 3, 30 C.W.N. 967. 

(8) Ch. XI, r. 45 (e), of the High Court’s 
general rules and circular orders— Verbal accept- 
ance of — Vakalatnamabs— Validity— Endorse- 
ment of acceptance in writing if necessary — 
Interpretation of the. See ULEADER, Nos. 2 
and 1, 20 C.W.N, 283 nod 267. 

High Court Rules (Madras). 

U) Practice— Translation and printing rules 
— R, 105 — Dismissal of second appeal for 
non- translation end non printing . Patkum 
Cheepothl Animal v. Ambalathan Kandy, 
(1916) M.W.N. 817 = 3 L. W. 999 - 18 M.L.T. 
883-29 M.L.J. 784 = 31 lnd. Oas. 74. See 
Pinal Part, 1915, Col. 747. 

(2) R. 33 (c). Appellate Side Rule?— Batch 
appeals— Vakil’s fee. Boo COSTS, No. 1, 3 L.W 
249. 

V 

High Courts Rules iN.W.P). 

Ch. IV, r. 5, General Rules of practice for 
Civil Courts —Prop£ s ty obtained by gift whether 
ancestral. See Cifa Pro. CODE (1908), 
No. 494, 14 A.L.J. 669d 

Highway. 

Ownership of soil— Presumption. 

Where a public path is admitted tc be the 
boundary between two estates, the presumption 
is that the soil up to half the breaaih of the 
road belongs to each eetate Assuming that 
that presumption ir applicaole in India, it must 
be oonfined to cases where it is clearly proved, 
or both eides are agreed that tho limits of each 
village do not extend beyond the off-side of the 
path. Arunachalaro Chotty y. Ramanathan 
Chatty. 31 lnd. Cas. 681. 

SADASIVA AIYAR and NAPIER, .7J, 

Hindu Law. 

1. — General. 

2. — ADOPTION.' 

3. — Alienation, 

4. — Custom. 

6.— Deists. 

6. — EXCLUSION FROM INUERITANCK. 

7. — Gift. 

8. — GUARDIANSHIP. 

9. — ILLEGITIMACY. , 

10. — IMPARTIBLE ESTATES, 

11. — INHERITANCE. 

12. — Joist Family. 

13. — Maintei. \nck. 

14. — Marriage. 

16. — PARTITION. 

^ 16.— Religiojs, Endowments, ' 

17. — Religious Offices. 

18. — Reversioners. 


Hindu Law— (Continued)' 

19. — Self- acquisition. 

20. — STRIDHANAM. 

21. — SUOOESSION. 

22. — Texts. • 

23. — Widow. 

24. — will. 

25. — Woman’s Estate. . 

1.— General. 

Mahad — Southern Konlcan — Mitakshara 
paramount authority in questions of Ilindu 
law. 

The Mitaknhara, and not the Vyavahara 
Mayukha is the predominant authority in the 
town of Mahad in the Kolaba District. Narhar 
Damodar Yaldya v. Bhau Moreehwar Joehl, 
18 Bom. L.R. 744=10 B. 621 = 36 lnd. Cas. 
539. 

Batchelor and shah, j.t. 

2.— Adoption. 

Soc Customs— Punjar— adoption. 

(1) Adoption by widow— Consent of near or 
remote Sapindos — Kssentials— Nature of 
consent — Adoption long after authority 
given to adopt— Validity — Power of Court. 

As the assent n regarded as a substitute for 
the authority of the husband and as the Hindu 
law enjoins that such an assent should bo 
obtained fre.m those who wouid bo the natural 
advisers and protector? of the widow prima 
facie, it should bo sought from thoso who are 
next in the line of succession. There is no direct 
authority which holds that, where there aro 
near Sapindap, the ad' ption is invalid, if the 
remoter ones aro not consulted. It would in- 
troduce an inconvenient and unworkable prin- 
ciple, if it were hell that in a large family the 
assent of the rp^j.'rifcy of persons who arc capable 
of guing llrnr consent should bo obtained. 

The ae^onS of tho Sapindas need not be 
regarded as a religious act, Yagnavalkya’a text 
implies that it is protection in temporal affaire 
that is contemplated. 

No giMcral principle applicable to all cases 
can do laid down. Where tho nearest Sapindaa 
are a sufficiently large number (six) ns in this 
case it ia unreasonable to contend that they 
should be ignored, and that the widow is 
entitled to apply to persons more remote. 

) Where there are only otic or two near 
I Sapinda*., who from improper motives withhold 
j their consent, it may bo open to tho widow to 
apply to more remote Sapindas. 

The widow haB no right to conclude on a 
priori reasoning that the Sapindaa would have 
refused to give their consent a'S tbey were inimi- 
oal to her and that the consultation would provo 
futile. It is her duty to obtain their permission* 

Courts will bo justified in soanning with oare 
an adoption which purports to be based on ad 
authority given many years before the event. 

Qucere — Whether the authority loses force by 
the mere lapso of time, Krlihn&yya v. 
Lakshmlpathy, 30 M.L.J. 266-19 M.L.T. 286 
-32 lnd. Cas. 253. 

WALLIS, C.J. and SESHAGIRI AIYAR, J. 
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References :— ! 33 M. 486, Diss . 36 M. 681 « 

36 M. 637 ; 86 M. 145 ; 13 M.I.A. 397 (449) ; 1 
M. 69 ; 1 M. 174 ; 2 M. 202 ; 30 M. 50 ; (1914) 

M. W.N. 502 ; (1914) M.W.N. 620/12. 

(2) Mitakshara — Partition between adopted 
son o/ one brother and natural son of 
another — Position of the adopted son in 
Hindu law —Doctrine that adopted son on 
partition takes a reduced share— Its appli- 
cation confined in case of competition with 
natural born son ot the same father. 

According to Hindu Law an adopted eon 
oooupies the same petition, and bas the sAme 
rights and privileges in the family of the adop-, 
ter, as the legitimate son, except in a few speci- 
fied instance:*, whioh have beon oloarly and 
carefully not,-, >»n r l defined by writers on the 
subject of adoption. The thuory ot adoption 
involves the principle of a complete severance 
of the child adopte i from ‘.he family in which j 
ho is born ; both in respect „o the pa* ~,t nal and j 
the maternal lino -md his complete substitution 
into the adopter’s l,imi*y as if ho ware born in 
it. 

Statement as to the Hindu Law of adoption 
made by Romish Chundcr Miner, J. % in 10 I. A. 
138, approved. 

The doctrine according to whiah an adopted 
son on partition ( ikos ouiy a reduced share in 
the family property applies only in c^lOs m 
which the competition ia between an adopted 
Bon and a natural bom son of the same father. 

Translation of Sanskrit texts wore tendered 
in evidence and rejected. Nagindaa Bhugwan- 
daa y. Bachoo Hurkisuondaa 30 M.L.J. 193 
= 14AL.J. 165 = 23 G.L.J. 395-11916) M.W. 

N. 258 = 10 13 270=18 Horn. Ltt. 172=»VJ M. 
L.T. 193 = 3 LW. 259 = 20 O.W.N. 702 = 32 
Ind. Oils. 403 (P.C.). 

Viscount Haldane, Lord Parmoor, 
LORD WUENRUUY, SIR JOHN EDGE 
and Mlt. AMEER ALL 

(3) Mitakshara Laiv — Adoption by a Hindu 
without the content of his wife— Adopted 
son, right of, with reqard to his adoptive 
father and the wife of his adoptive father. 

Held, that a Hindu governed by the Mitak- 
shara Law can adopt without the consent of 
his wife. Suoh an adopted son has ail the 
rights of a natural son wiLh regard to his adop- 
tive father but not with regard io the wife of 
his adoptive father who has not consented. 
Nar&in Dat De y. Gopal Dae, 18 O.O. 341 » 33 
Ind. Gas. 361. __ 

BTUART, A..T.C. 

(4) Hindu Law;— 14 Santatbi ” includes adopt- 
ed son. 

Where a rasinama provided that, after the 
death of the plaintiff's adoptive father, the 
“ Male Banthathi ” (*$j > earr*/B0£l) if any, loft 
by him shall enjoy half the immoveable pro- 
perties in suit and also half the other properties 
whioh might be subsequently aoquired by him 
and the other half was to go to the 14 Male 
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2.— Adoption— (Continued). 

Banthathi’* of hiB daughter’s 

daughter, Lokambal, held \A at the words 
('Qe&r&iB p j) incluAf also^n adopted Bon. 

Sankaran Mar, J . — Where the words used 
in connection "Vith a female may or may not 
bear the same moaning, it is not sufficient to 
show that* the words do not bear their ordinary 
sense when used with reference to a male. 

Spencer , J.— If the parties used the word in 
the significance of “ descendants,” there would 
be no reason to exolude from tbh category des- 
cendants by adoption unless there were other 
words of restriction. Balsubbratnanla Plllal 
Y. Pltchai Filial, U916) M,W N. 306 = 33 Ind. 
Gas. 552 

SANJURAN NA1R and SPENCER, J J. 

(5) Mitakshara -Adopted son — Right to de- 
mand partition of ancestral property— Con- 
ditionol adoption— Prohibition of partition 
during adoptive father's lifetime — Validity 
of condition— Rinding on the son. 

A.i adopted son, like a natural son, has power 
to compel hiB adoptive father to a partition of 
the ancestral proporly. 

A rendition, made at the time of adoption 
thrj^rlierc* Rhould bo no partition during the 
q^opiivo fach.rV lifetime is a valid and reason- 
able condition which is binding on tho adopted 
I son (a). f 

I It only defines and limiyfho son’s <?njoymont 
j to the kj»Mi oi enjoy meafcfvbioh a joint hod bas 
i in ancestral property of vvnioh his xathsr is the 
| manager, II does not deprive the son of his 
rights in the pronerty itself. Kurat Y. Pan- 
cnara, 12 N.L1L 29 = 33 Ind. Cas. 760. 
Batten, a j.cj. 

References (a) 5 G. 147 ; 4 C. 425 ; 16 C. 
559 ; 27 M. 577 ; 2 M. 91 (P C ) ; ?,S B. 2*27 ; 37 
B. 251 ; 12 M. 490 ; M M. 172 ; 21 M. 10 ; 12 
M. 490 ; 19 B. 428 ; 8 Bom. L.R. 346 ; 11 B. 
381, R. 

(6) Authority to adopt , verbally given , before 
death— Proof— Relevancy of Will, which 
contained no directions for adoption , made 
ttvo months before death, in estimating 
probabilities — Probable change of intentions 
— l/ifnrsses, testimony of , opinion of Trial 
Judge , value of— Discrepancy in witnesses' 
st&ements, consideration of — Noiy citation 
by either side of witness who went over from 
one side to the other — Case raised in first 
Court, not urged in appeal , if should be 
allowed to be raised on further appeal. 

R, a Hindu mahajan of means, died on 11th 
February 1896, leajyug him surviving a widow 
and a daughter. Ho had been suffering from 
pthisis for some time. Two months before his 
deAth he executed a Will, by which he mado a 
vory modest provision for his daughter, and 
gave his wife a life-interest in the bulk of his 

? iroperties (whioh, however, she was liable to 
orfoit if she behaved oontrqry to the injunction? 
of the Will). The testator had been hopeful 
that a son might bo born to him, and the son f 
if born, was, under the Will, to be the 44 sola 
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executor, donee and owner.” The Will con- 
tained no power^o adopt a son. Seven years 
after the death of L, his widow adopted an infant 
son of R’s nephew born after R’a death. By 
his Will R had expresfcly excluded J, on account 
of his profligacy and irreligion, from participa- 
tion in his funeral ceremonies, preferring for 
that purpose his sister’s son B, in whom he had 
confidence and who lived in the same house 
with him and whom he appointed one of his 
exeoutors. The authority for the adoption was 
alleged to have been given by R, shortly before 
his death (when he appeared to have become 
aware of tbe serious nature of his illness) vor- 
bally to his wife, in the presence of several 
respectable witnesses, most of whom deposed 
that R had expressly directed a son of J (should 
one be born) to bo taken in adoption. The 
Trial Judge had held the alleged authority to 
adopt to have been proved. But the High 
Gourt on appeal reversed that finding, relying 
chiefly upon the contrary inferences regarding 
probabilities arising from the language of the 
Will and discrepancies in the depositions of the 
several witnesses who spoke to R’a giving the 
authority to adopt. 

Held, by the Judicial Committee, that^ho i 
probabilities were not adverse to the vi£ ; | 
that the testator might have modified his^ 
original intentionsyis expressed in bis Will 
which was executed V'cfore ho came to realise 
how short his life <*, and the balance of 
testimony being distinc ly in favour of the story 
that the authority to adopt had been given, not 
only had the Trial Court not approached the I 
case with bias but had taken a fairer and less I 
one-sided view of the facts than that which | 
prevailed in the High Court. 

That the view of the Judge who tried the 
oase and saw nearly all tbe witnesses on a 
question of evidence such as this was obviously 
entitled to great weight. 

That Bucb discrepancies as there were might 
well be accounted far by the fact that the con- 
versation which tbe witoieees described had 
taken place some 13 years previously. 

At the trial, the widow of R, who first came 
forward to support the adoption, appeared later 
on to have gone over to tho opposite oamp, viz*, 
of B. who was opposing tho adoption. 

Held — That the omission by both parties to 
cite her as' a witness was in the ciroumstanccs 
justifiable. 

The question whether, assuming authority to 
adopt to have been given, tbe adoption of J’s 
Bon would make him a t-.cn of tbe tostvtor 
capable of taking under the terms of the Will 
was raised in the Trial Co^rs and deoided in 
favour of the a lopted eon and it was not argued 
in the Appeal C 'utl. Tho Judioial Committee 
in the oiroumstaoi' :\ did not Allow the question 
to he raised before ‘h-m. Adwaltya PraBad 
¥. Baldeo Dess. tJ 0 CAV.N. 650-30 M.L.J. 
695*11916) ft'.W.N. 377 -=4 L.W. 587*33 
Ind. Ca?. 852 ■ 

Viscount Haldane, Lord Shaw, sib 
John Edge and Mr. ameer ali. 
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(7) Property of the natural father vested 
exclusively in the adopted son before adop- 
tion — Adoption divests the property . 

Under Hindu Law, a boy given in adoption 
losts after adoption all the rights which he 
may have acquired to the property of his natural 
father, inclusive of the right to property wbioh 
has become exclusively vested in him before the 
date of his adoption Dattatraya Sakharam 
Devil v. Govlnd Sambhajl Kulkarnt, 18 Bom. 
L.ft. 258 = 40 B. 420 = 34 T„d. Oas. 423. 
Batchelor and 8 hah, jj. 

Reference 20 M. 437, Diss. 

(8) Dayabhaga—Kayasthas. in Bengal, Sud - 
ras — Adoption , amongst Kayastkas, rehgi - 
ous ceremonies if essential— Religious cere- 
monies postponed after actual giving and 
taking— Adoption during pollution , through 
birth of agnate — Validity — After-born 
natural son of Sudra, and adopted son , 
shares of, if equal — Agreement by adoptive 
father to give equal skate , if valid— Proper- 
ties held by adoptive father as sbobait, 
adopted son if may claim to hold as sbebait 
jointly with after-born son — Pittrikrityas, 
and Dcbikrittyas— Proof that property has 
been endowed as dc butter — Permanent 
image if essential to valid dedication — 
Income, of dedicated property exceeding 
expenses, if conclusive that debuheba only a 
charge on f/ie^operfy—DiittakaChandrika, 
authority of. 

Kayasihas, according to the law prevalent 
in Bengal, aro considered as Sudras. No reli- 
gious ceremony is necessary for an adoption 
amongst Kayasthas, mere giving and taking of 
a son being sufficient to give it validity. 

The putresthi jag and namlcaran not being 
essential ceremonies in an adoption between 
Sudras, the fact that they took place subse- 
quently to the giving and taking did not affeot 
tho validity of the adoption. 

Pollution on account of the birth of a relative 
does not vitiate an adoption. It ib only a bar 
to religious acts and renders religious cere- 
monies inefficacious ; but gift and acceptance 
of a son Are secular acts (a). 

Suoh pollution results from tbe knowledge of 
the fact of birth. 

In laying down the rule that tbe adopted 
son of a Sudra shares the inheritance equally 
with the after-born natural sou, the Dattaka 
Chandnka has in no way deviated from the 
smritis and tho rule, which has been aooepted 
as correct by both tbe Madras and Calcutta 
High Cciris, should not be departed from. 

An ekrar-patra of tbe adoptive father cove- 
nanting that an aftor-bern natural son of bia 
shall not be entitlod to claim a larger share but 
will divide tbe inheritance equally with the 
son he was adopting, is valid and operative (5). 

It is now settled law that, as regards inherit- 
ance, the adopted son bolds in all respeots the 
same position as an aurasa boo except in some 
speoial matters. An aurasa son has a superios 
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right iQ respeofc of pitri-matri krityas , but 
there iB no auoh preference in respect of 9 hevas 
or dtva krityas . * 

Held — Therefore, that an adopted son of a 
Sudra was eutitled to inherit debutter proper- 
ties in the right of shebaitship jointly with an 
afterborn natural eon. 

A permanent imai?e is not absolutely essential 
for dedication to a Thikur . 

Where the intention of the donor appeared 
to have been to dedicate the property absolutely 
to devti sheba , the fans that iho incomo of the 
property exceeded the expenses of tho sheba and 
th£ shelad* frtqueutly dealt with tho property 
or“ the ltionmu as personal property would 
not make the property secular subject to fe 
obarge mr the dt-va sheba. Asita Mohon 
Ghosh Moulkk v. Nirode Mohon Ghosh Mou- 
lik, 20 O.W.N. 901=30 Ind, 127- 
CHAUDIIURI and NHW1JOUL.D, JJ. 

References : — (a) 13 M. 397(398), F. (b) 19 

0. 513 (636) ; 2 B. 67, li. 

(9) Family arrangement — Widow at the time 
of adopting an adult boy making a contem- 
poraneous document giving certain property 
to her grand- daughter-- Validity of the gift. 

An adopting widow made at one and the samo 
time two (i'ouments, by ono of which aha 
adopted defendant No. I who w,»d of lull age ; 
and by tho other, termed a will, she devised 
certain property to her grand-laughter (pUint- 
iff). The pi tint ff Having su:*J lo recover 
possession of tho property : 

Held, decreeing the suit, that the two contem- 
poraneous documents read together ooiditutod 
a single family arr mgoinent disposing of the 
propertioi to which they referr al ; aud d* lend* 
ant No 1 having delioeiately accepted the 
family arrangem ji«:. and its advantages must 
be bell to ii. Kaahibai Ramchandra Ghatge 
¥. Tafcya Genu PAwar, 18 Bom. Jj R, 740 = 40 
B* 668 = 36 I nd. Cas. 516. 

BATCHELOR, AG. C.J. and SHAIT, J. 

(101 Evidence of ad )piinn— Absence of entry 
in counts— Evi lence of surrounding cir- 
cumstances. 

“Having regard to the well-known and often 
proved haoitb 01 »nj Indian people with regard 
to the keeping of accounts, recording their most 
mina'e transactions, tho non proaucliofl of any 
book, in which anything connected with the 
ceremony, say, for instance, of an adoption, 
was entered, covere the oasc of a party setting 
up an adoption with suspicion ” (a). 

Where, in the dtfso of an alleged adoption, it 
was found that no feast is proved to hate taken 
plaoe on the occasion of the adoption, the cere- 
monies, said to have been performed, were of 
the briefest possible Ue.-cnption, no formal noti- 
fication was made tn the authorities, that the 
child’s name wab not changed, and that he 
was never taken to live with his new family or 
reoognised by them in any way, that all the 
surrounding ciroumsUnoea and conditions point 
in the opposite direction, Such oiroumstanoes 
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would make it highly improbable that the 
alleged adoption took plaoe at the alleged data 
(b). Diwakar y. Chan dan law, 12 N.L.R. 164 
= 18 Bom. L B. 992>*2l lCw.N. 314 = (1917) 
M.WN. 60=fi L.W. 106=25 C.L.J, 17 = 
21 M.L.T. 6'tP C.). 

Lords Shaw and Paramoob and Mb. 

AMEER ALI. 

References : — (a) 37 l.A. 1 at pp. 7, 8 = 32 A. 
104, IF. ( b ) 5 W R. (P.C.) 109 = 12 E. R. 489, F. 

(10-a) Hindu Law— Right of dancing girl to 
adopt — Abimanaputn. 

The adoption of a daughter by a dancing girl 
is valid in the Madras Presidency if it is not 
made fer tho purpose of m iking the girl a pro- 
stitute So an adopted girl does not cease to be 
such if she is called “ Abimanaputri ” and is 
entitled to succeed to her adopted mother, 
Nagainuthu D&bI y. Sundram, 32 Ind. Cas. 
743. 

ABDUR RAIIIM and AYLING, JJ. 

(11) Ado[twn — Hindu Law and custom — 
Lahore khatnes — No ceiemony necessary 
only giving nod accepting required — Adop- 
tion of daughter's son by widow under 
authority of husband — Gift of immoveable 

property by widow in favour of daughter 
9* r after adoption is invalid— Mtcne profits . 

* IJeld that : — 

1. According to Hindu jeiw cf adoption the 
essential and operative pcv^iou of the ceremony 
is the giving and accepting, and, in the Punjab, 
where the strict Hind# Law ceremonies are 
rarely observed iu their entirety the giving and 
accepting of a child in adoption is uil the cere- 
mony that is essential. 

2. According to tho oustom generally pre- 
vailing among Lahore Kbalries the adoption of 
a daughter’s son is valid (a) 

3. An adoption maae by a widow of a Lahore 
Khatri under authority oonveyad to her by the 
will of her late husband confers upon the adop- 
tee tho rights of a real son for all intents and 
purposes. 

4. A daughter cannot succeed in the pre- 
sence of such an adopted sou, therefore, after 
adoption, a gift by the widow of her husband's 
immoveable property in favour of her daughter 
ib invalid. 

5. Reasonable mesne profits are recoverable 
by tbf adopted son from the daughter (or the 
poriod she illegally remains iu possession of her 
father’s propertv. Mussammat Nikki v. Guj&r 
Mai. 152 P.W.R. 1916 = 34 Ind. Cas. 478. 

SHADI Lad and LE ROSSIONOIi, ,TJ. 

References (a) 43 P R. 1869 ; 35 P.R. 1885, 

*. 

(12) Hindu law-^Adoption— Irrevocability of 
— Maintenance — Right of Hindu widttu to 
claim— Facts to be taken into account in 
fixing the rate— Will — Execution by person 
suffering from plague— Mental incapacity . 

An adoption once validly made cannot be 
“subsequently revoked. , • 

It is unlikely that a person suffering from a 
virulent type of plague had sufficient mental 
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capacity to oompreheud the extent of his estate 
and the nature of the claims of those whom he 
was excluding ft am all participation in the 
property. V ««v 

Obiter Under tie Hindu law, a widow is 
entitled to a suitable residenoo .md also to a 
fixed recurring sum for her maintenance. The 
rule of law is clear that in fixing the amount 
of maintenance for a widow provision must be 
made for her reasonable wants, namely, for the 
purpose of chanties and the discharge of reli- 
gious obligations, in addn ion to a reasonable 
provision for her food, raiment and lodging, 
having regard to Ibo amount of tho estate, 
which is liable for her maintenance, her posi- 
tion in life and the circumstances of the family. 
Muasamraat Kewati v. Chandn Lai, 123 P.R. 
1916 = 36 I ud Gas 985. 

SHADI Lai, and LE ROSSIGNOL, JJ. 

(18) Hindu law — Adoption— What constitutes 
an intention to convert self acquired pro- 
perty into joint property. 

To craate a tifcla by way of joint property or 
to convert self-acquired property imo joint pro- 
perty, a clear intention to waive the separate 
right of tho owner must be established and 
will not be inferred from acts which ma^Jiave 
been done ont of kindness and affection. 

The mere tie of ad op ivo father and son /, 
not sufficient to s^w a n intention to convert 
self-acquired propet^v into joint property. 

The more /act of a^Jindu and his adopted 
son living together, aj'd that the adopted son 
assisted the father in the management of his 
property is not sufficient to warrant tho pre- 
sumption that the adoptive father had thrown 
his self-acquirad property imo the common 
stook which would enure for ihe benefit of tho 
adopted Eon al°o, Moulvl Syed Tajraulall v. 
Jaga Mohan Das, 1 Pat. L.J. 529. 

MULLICK and ATKINSON, JJ. 

Reference 22 M. 383, R. 

(14) Hindu law — Mitakshara — 1 Appointed 
dauqhter ' — Putrika — ‘ Putra’ — Dauqhter 
appointed as son— Custom obsolete— Liabi- 
lity of appointed daughter to pay father's 
debts— If exists — Oift by Hindu to his 
dauqhter — Description of dauqhter as 
putrika — Effect — Deed — Recital in deed, 
effect of — Operative portion . 

WhereMuring his lifetime, a Hindu governed 
by the Mitakshara executed and made over, to 
his daughter by a deed of gift certain properties 
and where, in that deed, he described her as 
putrika and her descendants as putrika putra 
and heirs of his present and future properties, 

Held tfcat the daughter **as not appointed as 
a son to her Bonleas father, and that she was 
not liable as a son to discharge her father’s 
debts. 

The appointment of a daughter as a sou to 
raise up issue to a soalees father is now obsolete. 
If this ouston or usage is relied on in any given' 
case it must be conclusively aod undeniably 
proved. Even it such obsolete oustom can be 
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established, it oannot be held that all the duties 
and obligations imposed on a Hindu son to 
discharge the debts *of his father under the 
Mitakshara law would apply or attaoh to a 
daughter appointed as a puttrika to raise issue 
to a soilless father under this alleged oustom (a). 

A mere recital in a deed cannot out down nr 
abridgo tho dear and unambiguous words used 
iu the operative part of the document itself. 

Held that even if the Mitakshara law did 
apply to tho donee as puttrika , she would only 
become joint with hrr father during his life- 
time if tho properly w uf anecsurel, and then only 
would the joint property be available to 5fiia- 
'•barge his debts. Babin Rata Kuer v. Babo 
Puran Mai, 1 Pat. L.J. 581. 

ATKINSON and KlNGSFOttD, JJ. 

References : — a) 2 1. A. 163 and 31 M. 310, 
Ref. to. 

(15) Hindu Law -- Adopted son — Rights of 
succession — Talukdarx and non-talukdari 
property— Oudh Estates Act , 1869, S. 22 — 
Male lineal descendant — Mutation proceed- 
ings— Property in possession of a receiver 
— Prima facie right. 

In Hindu Law an adopted inn takes exactly 
the same podilnm at, a natural son. He will 
3U0ceed to the property of h,s adoptivo father’s 
uncle whethor it is taluk lari or non-talukdari 
property. 

In a mutation case where possession is ad- 
mittedly with a receiver the R ivouue Courts 
have only to decide and that by a summary 
inquiry who is tha person beat entitled to 
possession. Nageshar Sahai v. Mata Per- 
shad, 34 Ind. Ca^. 496. 

Holms, s.m. a«-d Campbell, j.m. 

Reference 8 G. 302 tP.O.), F. 

(16) Adoption by widow— Consent of rever- 
sioners — Test of Bona fido refusal . Kallapalll 
Yonkatarama Raju v. Kallapalll Bapamma 
Raju, 27 M.L.J. 619 = 11914, M.W.N. 911 = 26 
Ind. Ca*. 989 = 39 M 77. Bee Pinal Part, 1914, 
Col. bJ9. 

(17) Adaption— Potver of junior widow with 
the consent of reversioners — Invalid against 
senior widow— Consent of senior widow as 
kinsmen. Yenkatappa v. Ranga Row. 29 M. 
L.J. 18=18 ML.T 19 *=(1915) M.W.N 424 = 
30 Ind. Las. 106 = 39 M. 772. Sic Final Part, 
1915, Col. 754. 

08) Sudra adoption - Corporal delivery and 
acceptance essential — Mere intention to adopt 
not enough. Kuppusamy Reddy v. Yenkata- 
lakshml Ammal, 18 M.L.T. 434 = (1915) M.W. 
N. 960 = 31 Ind. C»s 855. Boo Final Part, 1915, 
Col. 755. 

(19) Manager, appointment of, if bars an 
adoption by the lunatic— Finding of lunaoy, 
effect of— Construction of Statute-Capacity to 
write an intelligent letter, if conclusive test of 
sound mind— Adoption by a lunatic, when 
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valid— Adoption, whether amounts to aliena- 
tion of property. See ACT XXXV OF 1858 
(Lunacy District Courts), No. 2 , a L.W. 
290. 

(90) Hindu widow adopting an orphan and 
supporting the adoption whether estopped from 
pleading invalidity of the adoption. See EVI- 
DENCE! ACT, No. 100, 12 N.L.R. 100. 

(21) Succession to stridhan property— Rights 
of adopted son and son of rival wife. 8ee 
Hindu Law (succession), No. a, 20O.W*.N. 
489. 

(22) See HINDU Law (WIDOW), No. 19, 18 
Bom. L.R- 954. 

(28) Widow appointed executrix with power 
to adopt five sons in succession — Gift over on 
her dying without son to nephew?— Son adopted 
if divests widow. See HINDU Law (WILL), 
No. 1, 20 O.W.N. 169. 

(24) Adoption by widow of her brother’s son 
under her husband’s authority See HINDU 
LAW (WILL), No. 6, 33 Ind. Cas. 59G. 

(25) See LIMITATION ACT (1908), No. 297, 
4 L.W. 291. 

(26) Alienation by Hindu widow aud her 
adopted pon — 8uit by rovorsionor to set aside 
alienation after bar cf remedy re adoption. 
Bee Limitation act (1908), No. 197, 36 Ind. 
Oas. 255. 

—3.— Alienation. 

(1) Joint family— Elder brother alienating 
family property without consideration to 
defraud younger brother — Subsequent parti- 
tion— Alienated property excluded there • 
from — Subsequent suit by younger brother 
for his share and recovery thereof— Suit by 
elder brother for his share — Maintainability 
— Fraud fully carried into effect. 

The plaintiff and tho 4th defendant were two 
undivided brothers. During the absence of tho 
4th defendant (the younger brother), the plaint- 
iff, who bad just then attained majority and 
who waB men living with his father-in-law (the 
1st defendant) and his brother-in-law (the 2nd 
defendant), alienated in 1900 a portion of the 
family properties, including his brother’s share, 
in favour of his brother-in-law. In 1906, there 
was a division of family proportios between 
the plaintiff and his brother and property so 
alienated was exoluded tberefrom. Later on, 
the 4th defendant, having discovered that the 
Bale of 1900 was banami and not real and was 
intended to deprive him of his share in the 
property bo alienated, brought a suit in 1911 
against the 2nd defendant and obtained adeoree 
for his half share of the property. During tho 
pendency of that suit, the plaintiff instituted 
the present suit for the reoovery of his half 
share in the properties sold to tho 2nd defend- 
ant, substantially on the same allegations as 
the 4th defendant. 

Held that, the sale to 2nd defendant having 
originally been intended to defraud the 4th 
defendant and that Intention having been fully 
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oarried into effect either when possession was 
given in pursuanoe of the s$le or at any rate at 
the time of the partition in ^906, it was not 
competent to the platytiff Vo go behind the 
arrangement and sue to ryfover the property. 
8uryanaray')n& Nayakaram y. Butch alah 
Haldu, 3 L.W. Ill = (1916) M.W.N. 107=82 
Ind. Cab. 810. 

AUDUR Rahim and AYLING, jj. 

References 35 O. 551 ; 1 Q.B.D. 291, 800, 

F, 

(2) Alienation by widow— Suit by reversioner 
—Onus of proof of necessity on purchaser 
—Substantial amount paid for considera- 
tion — Form of decree. 

In a suit by the reversioner to set aside alien- 
ations made by the widow of the last male 
ownor, % the question is whether tho purchasers 
have discharged the onus that lay upon them of 
satisfying the Court either that the money was 
in fact paid for a necessary purpose or that 
having mado reasonable er.quiries they were 
satisfied that it was likely to be used or was 
intended to be used for a necessary purpose. 
On the question of necessity tho test to apply is 
the existence of necessity or the making of rea- 
sonable enquiries as to the oonueotion between 
Jb y money advanced and the necessity that is 
proved. The purchaser or the descendant or 
ether reproseniative-in-intucBt of the purch- 
aser, when the purcfcaaJ is from a Hindu 
widow, must show tyTfc ho made enquiry 
aliunde as regards tbe Jiecessity for the debt 
and it cannot bo loft a mere matter for 
inference. 

Where a substantial portion of the money 
paid by tho purchaser (in the present ease 
Rs. 1,700 out of Rs. 2,500) can be shown to have 
been applied to necessary purposes, tbe proper 
course is to allow tho purchaser to retain the , 
land cn payment of tho balanoe of purobase 
price as to which no necessary and legal pur- 
poses are proved. Pedayya v. Yenkata Krishna 
Nayanlm, (1916) M W.N. 163. 

COUTTS-TUOTTER and SRINIVASA 
AlYANGAR, JJ. 

(3) Mitakshara — Mortgaqe by father , not 

proved immoral — Decree against father and 
sons, form of - Consideration proved— Lin- 
ger if bound to prove application of money 
as stated in bond. 3 * * * * * 9 

If the consideration for the mortgage was 
received by the mortgagor, the mortgage oan- 
not be held inoperative merely because thfe 
mortgagee has failed to prove that the money 
was applied as stated in the mortgage bond {a). 

The mortgage **being one executed by a 
Mitakshara father, aud the sons having failed 
to show that the loan was taken for immoral 
purposes, a deoree was passed in the form it 
was made in 34 0. 735 = 11 O.W.N 613, e.g, % 
mortgage deoree against tho share of tbe father, 

and if the sale ot that styare was insuffioienMo 

satisfy the debt, interest and oosts, balance to 

be realised by sale of tho son’s shares *nd 
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interest in the ancestral property so far as 
necessary — Six months’ time being allowed for 
redemption. P$bu Krishna Prasad v. Baba 
Rampershad Sm*h, 2Q/3.W.N. 608=33 Ind. 
Cas. 990. V 

Chaudhuri and NEWBofyiff), JJ. 

References (a) 34 0. 736 = 11 C.W.N, 613, 

F. 

(4) Aroras — Alienation by widow— Rever- 
sioner's right to contest it in the presence of 
a daughter . 

Held that, among Aroras, an alienation by 
the widow may be oontested by tho husband’s 
reversioners in the presence of his daughter. 
Tek Chand v. Soman Singh, 27 P.R. 1916 = 
147 P.L.R. 1916. 

JOHNSTONE, C.J. and CHF.V1S, .7. 

References :— 149 P.R. 1908, F. ; 249 P.W.R. 
1912, D. 

(6) Infant — Power of manaqer to alienate 
property Benefit ” of estate , as distin- 
guished from “ need ” of estate as justifymq 
alienation — Speculative development of 
minor's estate, if for benefit . 

The rule laid down by the Judicial Committee 
in 6 M.I.A. 373 at p. 123 is not restric^d to 
cases of mortgage or other forms of 
alienation, nor is it restricted in its applicant 
to oases of necessity alone, fer a “ benrfL ” of 
the estate is the»-i differentiated from the 
“ need ” of the esta^as a circumstance justify- 
ing alienation. 

But mere increase iL the immediate income 
of the minor or of hie estate does not nccei-sanly 
justify tho inference that the particular trans- 
action ia for the ben.'fb of tho estate within 
the meaning of the rulo which could not have 
been intended to includo casta of speculative 
development of estates of rumors. Krishna 
Chandra Chowdhry v. Ratau Ram Pal, 20 0. 
W.N. 646 = 23 C.L J. 432 

MOOKERJEE and NEWBOULD, JJ. 

(6) "Widow — Alienation— Necessity— Alienee 
bound to prove connection between money 
paid end necessity as well as enquiry 
aliunde— Factum of enquiry not inferable 
— Substantial consideration for widow's 
alienation applied for legal purposes— 
Purchaser to reUixn property on payment of 
balance of consideration . , 

In order to render an alienation by a widow 
valid against the reversioners, it is not enough 
for the alienee merely to prove the existence of 
^necessity, or the making of reasonable enquiries, 
by him. He is bound to go further and to show 
■onto connection between the monoy paid and 
the neoesiity'rti. »- 

It may be a hardship to require a man to 
■how that a deau person made an enquiry cf a 
partionlar nature a numbrr of years ago and 
an intolerable burden of proof ought not to be 
oast on him after great lapse of time. But as 
the law stands, it • the case of a purchase from* 
a"Hindu widow, the purchaser ol his descend- 
ant or other r&presentative-iu-intorest most 
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show that he made some enquiry aliunde and' 
this cannot be left to be inferred from the 
oiroumetauces. c 

Where, in, the oaBe of an alienation by a 
Hindu widow, a substantial portion of the pur- 
ohase money is shown to have been applied for 
neoessary and legal purposes and the rest not, 
the proper course is to allow the purchaser or 
his representatives in interest to retain the 
land on payment of the balance of the sale 
consideration not shown to have been so applied* 
Seehamma v. Yenkatakrlshnarayanlm, 3 L. 
W. 413 = (1916) M W N. 163 = 33 Ind. Cae. 933 r 
COUTTS-Trotter and BRINIVASA 
A1YANGAR, JJ. 

° References : — (a) 6 M.I.A. 393, R.; 23 0. 766* 
14 A. 420, R. 

(7) Sale of entire family property by father— 
One son tn mother's womb on date of sale— 
Right of another sen subsequently born — 
Suit by latter for share, if maintainable — 
Limitation for such suit— Art. 126, Limita- 
tion Act (1908). 

Plaintiff’s father sold away all his properties 
to one 8 in 1885. 8 brought a suit in 1887 lor 
poEHetaion of the prop? rt-ies, and ho got posses- 
sion eventually in 1899. 

In 1906, plaiufrff’s elder brother (who was 
in hie mother’s womb in 18H5 at the time of the 
sale) brought a suit making the plaintiff, and 
tho plaintiff’s Hthor and the purchasers from S 
parties to the suit Plaintiff’s brother ultimately 
succeeded in getting bis ailrged J share decreed 
to him. Plaintiff's father died in 1908. Plaint- 
iff wfco w*s bern in 1901 brought the present 
suit in 1910 for recovering his share in tho 
properry. 

Held that, as the entire family property was 
sold away in 1885, there was no property loft 
in which plaintiff bad an interest by birth. 

Held also, that the suit was barred under Art. 
126, Limitation Act, and as the plaintiff’s 
brother could have brought such a suit as 
regards the plaintiff’s share also (assuming that 
plaintiff had a share) and did not do so, plaintiff 
was now barred, more than 3 years having 
elapsed from the date of the plaintiff’s brother’s 
attainment of majority when thiB suit was 
brought. Soundararajan v. Sar&vana Filial. 
30M.L i :j 592 = 31 Ind. Cas. 794. 

8ADAS1VA AIYAK and MOORE, JJ. 

References : — 35 M. 47 = 2} M.L.J, 246 ; 40 
0. 966 = 25 M.L.J. 512 ; 26 M.L.J. 460 ; 29 M. 
L. J, 830 ; 29 M.L J. 816 ; 27 M.L.J. 409 ; 38 M, 
188 = 25 M.L.J. 405 ; 33 A/ 654 ; 26 M.L.J. 
576 ; 34,0. 372, R. d D. 

(8) Mitakshara— Alienation by mother of last 
male-holder — Half sister , if can object. 

Held , that, according to the Mitakshara 
Bohool of Hindu Law, only females expressly 
named in the text oan inherit. The half-sister 
of a deoeased Hindu being not so named is not 
entitled to suocecd to his estate, and conse- 
quently, she is not competent to question an 
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alienation made by his mother, the sole surviv- 
ing heir. Maisammat Malan y. Hunammat 
Jiwan, 47 P.W.R. 1916j-S2 Ind. Cas. 916. 
SHAH DIN, J. 

References 20 P.R. 1906-14 T.W.R. 1906 ; 
O.A, No. 1698 of 1913 ; 3 A. 46 ; 6 A. 311 -A. 
W.N. (1883) 01; 28 A. 307-A.W.N. (1906) 13- 
3 A.L.J. 87, R. 

(9) Mortgage by Mitakshara father — Son, 
though of age , not a party to the deed — 
Sis liability — Moral obligation to t pay 
father's debts , unless incurred for immoral 
purposes— Legal proof of immoral purposes. 

Liability on the part of a son to pay a father’s 
debt arises from moral and religious duty and 
obligation and this is so even though the dtfbt 
is not incurred for tbo benefit of the individual 
or for tho estate. A son oan only exempt him- 
self from liability if ho can establish that the 
father was guilt y T of applying the money for 
some immoral purpose. 

Although there need not bo any direot proof 
that the money was raised to be spent on any 
particular person, yet one must be reasonably 
satisfied ih U the father was a man of vicious, 
extravagant and lus.ful habits and that he 
raised tbo money for the purpose of applying it 
for the immoral purpose, in some way by 
reasonable legal proof it must bo shown that 
there is a connection with the debt and the 
immoral purpose (ci). 

To bo liable on a mortgages executed by the 
father for a put pose net’proveJ to be immoral, 
it ib not necessary for the adult sons to bo 
parties to the bond. 

The caeo of 6 C. 749 seems to have beon over- 
ruled if not distinctly qualified by the later case, 
9 O. 495 ( b ). Bh&gabat Hal 8ahu v. Sk. 
Abdul Kanin, 20 C. W N. 797 = 1 Paf. L J. 86 
= 34 Ind. Cas. 23. 

CHAPMAN and ATKINSON, JJ. 

References: — (a) 14 B. 320 ; 36 B. G8, R. 
(6) 6 C. 749 ; 9 C. 495, R. 

(10) Alienation by widow — Legal necessity 
how to be made out — Burden of proof of 
necessity — Effect of lapse of tin le— Devolu- 
tion of imoatttble pyoperly— Custom of 
succession— Limitation — Res judicata. 

The decision in 38 C. 721 has boon affirmod 
by the Judicial Committee in this case. Rava- 
neihwar Prasad Singh v. Chandl Prasad 
SiDgh, 43 0. 417 = 36 Ind. Cas. 499 (P.C.), 

VISCOUNT HALDANW, LORD PAUMOUR, 
Lord Wrenbuby, Bib John Edge 
A nd Mr. Ameer ali. 

Reference C. 721, affirmed . 

(11) Duty of person lending mono# to mana- 
ger of joint Hindu family— Onus when 
discharged . 

Per Atkinson , J. — A lender is bound, when 
advanoing money to a manager of a joint 
Hindu property, to satisfy himself by due 
enquiry, honestly made, that the advanoe i% 
required by the manager, ae borrower, for a 
valid family necessity and for the benefit of the 

48 
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estate. If he aots honestly and maked'sdne 
enquiry, then f even though the necessity may 
not in faot exist, he has satisfied the onus 
imposed upon him t^y law, Jfihe has reason to 
believe the truth of T 4he information given to 
him by reasoza of suoh Jtquiry. This rule of 
law applies to loans raised by a manager of a 
joint Hindu family whether tne co- sharers bn 
adultB (ft minors. 

Per Chapman , J . — When it is desired to 
attach liability to the members of a joint family 
by reason of an aot done by one of them without 
the consent of tbe others, it is necessary to show 
that the aoL was the aot of a prudent manager 
or that enquiry into the prudence of the aot 
was made. 

It would not be sufficient, in order to charge 
member a of a joint family, for the managing 
member merely to recite that the money was 
required for certain ppeo.fb d purposes. Mandll 
Das v. Megh Nav&in Dubey, 1 Pat. L.J. 39 — 
34 Ind. (Jus. 742. 

CHAFMAN and ATKINSON, JJ. 

(12) Alienation by father —Recital as self - 
acquisition— Binding effect not confined to 

f recital, 

^Where a man has a double capacity and pur- 
r porta to deal with prop* rty in one of such 
capacities, ho must be earned to have parted 
wiih evc k y interest vestjy* in him by virtue of 
tho undisclosed oapaci'dr as well. The Courts 
should incline to ihf^iew that a transferor 
alienated the property in the capacity most 
favourable to a bona fine purchaser. 

j There is no authority for the broad proposi- 
tion that tho party accepting a document is 
I bound by the recitals in it regarding tho 
character cf the property and that it is not open 
to him to put forward an alternative plea. 

Whero a father sold certain properties reciting 
in the sale-deed that the properties were his 
self-acquisition, it in open to the vendee to 
show, even though the properties were not self- 
acquired, that tbe salo was binding upon the 
family as the mcney was borrowed fer family 
purposes Audlmula Mudali y. Alamolammal, 
(1916) 2 M. W.N. 115-4 L.W. 126 = 36 Ind, 
Cas. 365. # 

• BESIIAGIRI AIYAR and FHir^LirS, JJ. 

(13) Alienee from a co parcener , whether en- 
titled to joint possession— His position and 
rights— Transfer of Property Act, S. 44* if 
applicable to cases under Hindu Law . 

Tho alienee* Ir.om a oo-parcener in a joint 
Hindu family is not entitled to possession of 
tho alienor’s Bhare as a tenant-in common. 
His ouly right is to obtain by partition the 
share to which his alienor was entitled (a). 

8. 44 of the Transfer of Property Aot 
does not override thq Hindu Law in a «oase 
governed by that Law. Kota Balabhadra 
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Patro v. Khetra Don, 4 L.W. 99=31 M.L.J. 
976- (1917) M.W.N. 149. 

Abdur Rahim, o.o.j., Beshagiri Aiyar 
and Phidi jfs, jj> 

References :—(a)\9 M; 266 ; 38 M. 684, F.; 
5 C. 148; IOC. 626>22. 

(14) Milakshara family — Mortgage decree 
against fatner — Sons not par titts J - Sale m 
execution of decree— Suit by son s to redeem 
— Maintainability- Limitation— Art. 19, 
Limitation Act ()908). 

The plaintiffs in this oase were Mitakshara 
sons. A decree was ottaiued upon a mortgage 
against their father nearly 19 years before iho 
institution ot tho present suit. Tho properly 
in suit was sola to tbs mortgagee (present 
defendant), and possession delivered to him in 
1900. Plaintiffs wore not mace parties iu the 
suit upon the mortgagd. Plaintiffs now sued 
for an account ami for redemptiou. 

Held that, if a suit to redeem was maintain- 
able, the first stop necessary lor redemption 
was a declaration that the silo should beset 
aside. The limitation for a suit to set aside, 
a sale being one year, the present suit was 
barred by Art. 19, Limitaiion Act (1008) (a) 

Qucere : — Whether a Mitaksbara son canVuo 
to redeem if he haj oeon, deliberately and witn. 
notice, omitted from a suit upon a mortgage 
made by his father V>). Bhola Jha v. Lala 
Kail PraBad, 1 Patw.L.J. 180 = 31 Ind. Cae. 
968. V 

SHABFUDDIN andVROE, JJ. 

References : — (a) 95 B. 337 ; 11 C.W.N, 1078, 
Appr. (6) 28 C. 517 ; 33 A. 7, R. 

(16) Mortgnqe— Hindu father— High rate of 
interest— Legal necessity. 

A Hindu father borrowed money on the 
security of the family property, the loan carry- 
ing interest at 13 per cent, per annum with six 
monthly rests. The bond was in lieu of a pro- 
missory note which carried interest at the rate 
of 6 per cent, per annum. Tho Courts belcw 
reduced the rate of interest to 6 per cent), per 
annum from tho date of the bond : 

Held (per Walsh, J .) that, in dealing with 
matters between a mr ney-Jendor and a borrow- 
er where the loan camps a high rate of intere?t. 
Courts ought to apply tho senut liw and tbAt 
the rate of fntercjc should not be reduced on tho 
mere allegation that the rato charged is in itself 
evidence of undue influence or fraud. 

Held (per Sundar Lai , J, t ) that, in view of 
the fact that the hurden of proving legal neces- 
sity for a loan in a suit to which the sons wore 
defendants \v*a upon the creditor, it waB for 
him fce show that it was also necessary to borrow 
the money at an exorbitant rate of interest. 
Padam Singh v. Ram Rup, H a.L.J. 772-36 
Ind. Cae. 917. 

WALSH and Bundab Lal, jj, 

(16) Alienatio.i by father— Sale sH aside by 
the sons to the extent of their share— Suit 
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by alienee to recover proportionate considera- 
tion— J Liability of the sons — Form of decree 
— Res judicata. * 

Where a sale of family properties by a Hindu 
father was after his death set aside in a suit at 
the instance of tbe sons to ihe extent of their 
share and the alienee subsequently 6ued the 
sons to recover the proportionate share of the 
consideration : 

Held that the alienee’s claim was not barred 
by reason of his negleot to agita'e it in the 
previous suit and that ho was entitled to recover 
the amount from the aesots of tho father in the 
bands of tho sons anil from their own joint 
family properties. Raman Paudlthan y. Bath* 
Rudambau, (1916) 2 M.W.N. 217-31 M L.J. 
6lW = 20 M.L.T. 320 = 4 L.W. C6G = 36 lad. 
Cas. 387. 

Skshagiki AIYAB and Napier, .jj. 

(17) Sale by Manager of joint Hindu family 
— Sale not binding on other co parcener — 
Remedy of purchaser . 

A sale of joint property by a co-parcener, 
though made without legal necessity, is, in 
this presidency, valid to tho extent of the 
vendor’s sh^ro (a). 

If the vendee of joint family property from 
the manager whose purchases under circum- 
stances that will not make the alienation 
binding on the other oo-paroeners, wishes to 
Btaud by such sale which is valid only partially, 
he muse be content with the vendor's share, 
but if he wishes to repudiate the transaction 
altogether, his remedy is only again 9 t the 
vendor in a suit for the return of the price 
paid, on the ground that the consideration for 
the payment failed. 

In the farmer case he has no equity enforce- 
able against the other co-parcener in respoot of 
any payment properly made (6) Bhojraj Y. 
Nathurara, 12 N.L.R. 161. 

MlTTRA, O.J.C. ' 

References : -(a) 23 M. 89, F. (6) 93 M. 89 ; 
31 A. 176, R. 

( 18 ) Hindu Law — Alienation— Sale by father 
and manager without necessity — Joint 
Hindu family— Sons repudiate sale — Mesne 
profits from aate of repudiatto>i. 

When a person purchases property from the 
father and manager of a joint Hindu family 
and the shns repudiate the transaction as not 
justified by necessity and get the sale set aside, 
they are entitled to receive mesne profits from 
tbe date when the sale is repudiated by them* 
The institution of the suit to avoid the Bale 
amounts to such repudiatiotr if it was not 
repudiated earlier. Bhlrgu Nath v. Narslogh 
Tewarl, 14 A.L.J. 1161 = 39 A. 61 = 36 Ind. 
CaB. 475. 

Walsh and 8 undar Lal, jj. 

(19/ Hindu Law — Alienee from a coparcener 
— Possession of specific property alienated, 
n suit for , incompetent . 

The alienee is not entitled to possession of 
the Bpeoifio parcel alienated to him and the 



767 


DIGEST OF OASES, 


768 


Hiadu Law— (Continued). , 

3.— Alienation— (Continued) . 

only right he acquires is a right to compel the 
same general partition which his vendor might 
have compelled and ao«equity to havo the 
particular property he purchased allotted if 
possiblo to his share (a). * ' 

Per Crouch, A.J.C.— When an individual 
member of a co-parcenary purports to sell a 
particular parcel of the joint estate La can only 
transfer euoh right, titlo and interest as is 
actually vested in him. To do more is a legal 
impossibility. Iu such particular parcel he has 
a beneficial interest — a right to enjoy ’t in 
common with the other co-parconors — and also 
the chance of it being allotted to him on a 
general partition, such chance being dependant 
on hi6 enforcing partition during his lifetime. 
That is what he alienates. 

In all suits for partition, tho Court considers 
not merely the legal rights of tbe plaintiff but 
also the legal and equitable rights of all other 
parties interested, whether on the record or 
not ; and where a particular parcel has been 
alienated, tbe Court will ordinarily allot such 
parcel to the share of the ulionating co-parcener, 
leaving tho alienee in pcsesHion, provided that 
this oan be done without unfairness to tho other 
persons interested. This is the principle under- 
lying all decisions touching what is called 
44 partial partition.’* 

If, therefore, one of several co-parcenors 
entitled to a ono-cighth share, sues "ho alienee 
for partition of tho particular parcel and for 
possession of his ?h »re, the suit must bo dis- 
missed ; for the pUini iff can provo no title to 
tho share claimed.. Oa a general partition, 
the whole parcel nrgut and probably would bo 
allotted to the alienee. 

Bo, also, if r.ll tho oo narccntrc other than 
the alienor sue for pati-iunu of the particular 
parcel ai.wnatcd, their claim must be rc jsetod ; 
for they are claiming something to which they 
oannot provo title, something to wnicli they 
would almost certainly be found nut entitled 
were there a general paitition. Dularara y, 
BadaidaB, 10 8.L.R. 31 = 35 Ind. Gas. 478. 
Pratt, j.c. and Crouch, a.j.c. 

References (a) 1 S.L.R, 133 j 1 8.L.R. 
142 ; 11 B.H.G.R, 7G ; 28 B. 201 ; 5 C. 148, R. 

(20) Hindu widow, alienation by in excess of 
her powers void or voidable— limitation 
Act , Art- 44. 

An alienation by a dc facto guardian without 
authority is void and to such an alienation 
Art. 44 of the Limitation Act doos not apply 

(a). 

Per Pratt, J 0.— Alienation by ^ Hindu 
widow or by a mother as guarenan in excess of 
her authority is ab initio void and not merely 
voidable and to such an alienation Art. 44 of 
tho Limitation Act has no application. 

Per Crouch , A.J.C. contra— W here a Hindu 
widow acting as the natural guardian of her « 
son’s property alienates his property for good 
consideration but without legal necessity the 
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defendant is entitled to the benefit of Art. 44 
of the Limitation Aot (6). 

The use of the wordB “ void ” and 11 voidable" 
in ounneotion with ^rt. 44 ,JA misleading, foe 
Buits lie to set aside vdld ea Jife, and where a sale 
is voidable a plaintiff cad sue for possession, 
exeroising his r right to avoid tbe sale by an 
overt aot of election implied by such Buit. But 
in determining the scope of Art: 44, the High 
Courts ol India have found the division of BAles 
into void and voidable a convenient one. 
Gehlmal y. Karmnnal, 10 S.L.R. 38=36 Ind; 
Gas. 661. 

Pratt, j g. and Crouch, a.j.c. 

References:— (a) 14 Bom. L.R. 192, R. (6) 8 
C.W.N. 278 ; (1911) I. 0. 377, R. 

(21) Alienation by woman of an estate— Effect 
of such alienation as waste — Right of rever* 
s ioner to sue for recovery of possession or for 
appointment of manager. 

The plaintiff, a reversioner, -'led for a decla- 
ration that tho alienations mentioned in the 
plaint were invalid and had no binding effect 
on him, for a decree for possession of the pro- 
per Lies and, in oaje tbe Court hold that he waB 
not entitled to immediate possession, for a 
decree for placing him in charge of tbe proper- 
b'-'Jj as mauagar during the lifetime of the 
daughters of tho last male owner of tbe proper- 
ties. The plaintiff alleged, that by the ekrar - 
namas referred to in the ^plaint the daughters 
relinquished tbeir heri^ble right and in oon- 
sequcuoo accelerated tbvf succession of tbe plain- 
tiff to the estate of tho last male owner, Held 
that, though the estate of a Hindu widow or, 
as in this case, of a daughter might determine 
in various ways, tho elcrarnamas set out in the 
plamt did not amount to more than an aliena- 
tion. An alienation iu favour of a third party 
did not bavu the effect of accelerating the estate 
an.l entitle the next reversioner to immediate 
possession. There was no relinquishment iu 
favour of the reversioner in the present case 
nor wab any such relinquishment alleged which 
would aooelerate the estate in favour of the 
pi until! as such reversioner. Therefore the 
plaintiff was not entitled to m uutaiu a suit for 
immediate possession of the t r ^pertics left by 
tho last male owner^a) . Held also that the alle- 
gations of the plaintiff tfy»t the relinquishment 
bv yie daughters ot the right of inheritance to 
their father’s estate did not amoufit to waste 
of the estate justifying the Court in considering 
whether the estate should bo taken out of their 
hands. A Hindu lady in that poti-eiision has 
an ahsolute right aud ful! power to alienate the 
estate for the period of her enjoyment to an 
outsider. Thalf ayill not give the reversioner 
the right to come in and plead waste, and.insist 
on the estate being brought into pcf so?* ion by 
the Court. There were no allegations in the 
plaint whiob pointed to anything like spoliation 
of tho estate or indicate that tbe estate iu any 
way suffered or was likely to suffer from its 
being held by the alienee. Therefore the plain- 
tiff was not entitled to ask for the appointment 
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of the manager to the estate. Sarabjlt Pratab 
Bahadur Sahu v. Bhagwat Koerl, 30 Ind. 
Gas. 678. 

GHITTY IIIH^WaLM3LEY, jj. 

References :—(a/Vi9 Ind. Gas. 273*40 C. 721 
-17 C.W.N. 701-17 O.L.J. 490, R . 

(22) Hindu Law— Alienation by widow — 
Declaratory suit by reversioner — Main- 
tainability— Specific Relief Act (I of 1877), 
S . 42. 

A suit for a declaration by plaintiffs that 
they are the collateral nephews and reversionary 
heirs of a certain person (deceased) is maintain- 
able, notwithstanding that the plaintiffs have 
no present existing nght to the property of the 
deceased. Muunu Singh v. Bachchu Singh, 
33 Ind. Gas. 183. 

STUART, A.J.C. 

Reference 2 O.C. 57, Rel. 

(29) Hindu Law — Alienation — Father's 
alienation of family property — After-born 
son — So as in existence uc ike time of aliena- 
tion — Ratifi* anoit, by the sons in existence 
at the Urtie of alienation after the birth of 
the afhr-born sen— Right of the after-born 
son to impugn the alitumon . \ 

The alienation which tee Hindu Law declared 
to be binning upon a suu who born after the 
date ol the auenairv .1 is a valid alienation and 
not which was invalfly when made by reason 
ol the existence of orr^r sous at that time and 
by the non existence ol circumstances justifying 
alienation of family pruptrey. In the case of 
BUch an invana uhcnauon a sou subsequently 
born is entitled to lmpoaco tho samo and no 
ratification after his birth by the sons in 
existence at tbo time of the alienation will 
suffice to rnako it binding on him. Murarl 
Lai v. Jalipa Sahal, 34 ind. Caa. 447. 
Lindsay, j.c. 

(24) Hindu Law— Father' s alienation— Suit 
by purchaser for possession — Antecedent 
aebi— Promissory n^te— Presumption as to 
consideration — Negotiable Instruments 
Act (XXVI of lbal), S. 118 — Nominal 
transaction — Long delay in instituting suit. 

Where a sale-deed ty a father is satisfactorily 
shown to have bi-en for an antecedent debt and 
is not a mere uominal transaction, the mere 
fact of long oelay in suing for possession is not 
very material. 

Per Phillips, J. — The presumption under 
B. 1 18 ol the Negotiable Instruments Act as to 
passing of consideration lor ^promissory note 
does t not arise where it iB a falso docu- 
ment" being an antedated one. But the presump- 
tion in the oaf- of a promissory note by a 
Hindu father where it. arises will avail not 
merely against ttip f.uhor the maker but also 
against the son. The onus in the case of an 
alienation by a father is on the alienee to 
prove the existence of the antecedent debts 


t Hlndu Law—(Continued\* 

3.— Alienation — ( Continued )• 

alleged. Raghunathacharl y. Aravamiith- 
alyaogar, 34 ind. Las. 617. 

WALLIS, o.J. and PHILLIPS, J. 

References (1912) M.W.N. 969 ; 6 O.L.J. 
659 ; 11 A.L3T. 713 ; 26 M.L.J. 604, R.\ (1911) 
1 M.W.N. 60, D. 

(26) Hindu Law — Alienation by manager of 
Hindu infant's estate — Benefit of minor's 
estate. 

A guardian and manager of a Hindu minor’s 
estate can alienate minor’s property not only 
for the necessities of the minor, but also when 
any benefit accrues to tho minor’s estate by 
such alienation. The rule applies not only to 
mortgages but also to sales (a). 

But it must be remembered that mere in- 
crease in the immediate iuoomo of the minor 
or of bis estate does not necessarily justify the 
inference that tbo particular transaction iB 
“for the benefit of the estate” within the 
meaning of the rule, which could hardly have 
been iutendcd to mcludo cases of speculative 
development of estates of minora (b). Krist 
Chandra v. Ratan Ram Pal. 35 Ind Cas. 673. 
MOOlvKKJKK aiu NRWROULD, JJ. 

Refeiemes :—a) 6 M.l.A. 373, Mxpl.\ 8.D.A. 
18.16, p. 9^0, 26 C. 820, R. (b) <t0 W.K. 38 ; 
3 N.W.P.H.O.K, 121 , 32 B. 577, cited. 

(26) Prior d . bt — Absence of proof— Validity 
of alienation. 

Where the consideration for an alienation is 
the discharge of a prior debt and there was no 
proot tnafc such dtbt existed or it had been 
incurred for legal nones lty the alienation 
cannot be said to be for a l«gal necessity. 
Mussammat Ganesha v. Thakur Nageshar 
Baksh Singh, 36 Ind. Cas. 780. 

8TUAKT, J.C, and XANHAIYA IjAL, A.J.O. 

(27) Sale by father to discharge antecedent 
debtn — Pious obligation of son to discharge 
father's aebts — Son's obligation to prove 
immorality of debt. 

Where ancestral property passed out of the 
family either UDder a conveyance executed by 
the father in consideration of an antecedent 
debt or in order to r rt isn money to pay off an 
antecedent done, bis tons by reason of their duty 
to pay their father’s debts could not reoover 
that property, unless they could show that the 
debts wore contract'd for immoral purposes and 
that the purchaser Lai uotico that they were so 
contracted (a). 

Money taken at tho time of a sale or mort- 
gage or as a part and parcel of that transaction 
cannot be regarded as au antecedent debt (6). 
Bakhtawar Singh v. Rain Singh, 36 Ind. Cas. 
44. 

STUART and KANIIAIYA LAL, A.J. C8. 

References:— * a) 1 I. A. 321 — 14 B.L.R. 187 
(P.G.) — 22 W.R. 56 — 3 Bar. P C. J. 380 ; 6 0. 
148*6 I. A. 88 — 4 C.L.R. 226-4 Bar. P.O.J. 
1-3 Suth. PC.J. 589-2 Shome L.R. 242-2 
Ind. Deo. (N.8.) 705; 13 C. 21-13 I. A. I - 10 
Ind. Jur. 161* 4 Bar, P.C.J> 68— 6 Ind. Deo. 
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(N.S.) 610, R. ( b ) 29 M. 200-1 M.L.T. 28 = 
16 M.L.J. 69 ; 1 lad. Gas. 479 = 31 A. 176 = 6 
A.L.J. 263 ; 12 lad. Cas. &7 = 14 0. 0. 299, R. 

(28) Alienation of undivided sh&re— Position 
of alienee— Whether a tenant-m-common — 
Alienee's right to mesne profit*. Maharaja of 
Bobbin v. S. Yenkataramaoujulu N&ldu, 16 
M.L.T. 181 = 27 M.L.J. 409 = 25 lad. Cas. 595 
= 39 M. 265. Seo Final Part, 1914, Col. 628. 

(39) Widow — Alienation— Technical necessity 
— Husband's debt , existence of— Debt secured by 
mortgage and being wiped out gradually by usu- 
fruct— Mortgage money payable some years hence 
—Sale by widow for low price to pay debt and 
secure ready money in her hands , whether bona* 
fide and valid— Alienee's right to value of im- 
provements— Transfer of Property Act, 8. 51. 
Muddusaral Siddappa v. Lakshmi Narasappa, 
2 L.W- 758 = (1915l M W.N. 631 = 18 M.L.T. 
223 = 29 M.L.J. 357 = 30 lnd. Cas. 863. See 
Final Part, 1916, Col. 760. 

(30) Alienation by qualified owner — Contin- 
gent reversioner , suit by, contesting its validity 
— Belief— Declaration qrantable, what — Joint 
family —Relinquishment by one co-parcener of 
his interest in joint family prop'rty — Validity 
— Consideration and abtUty of the releasing co- 
parcener to maintain himself clheiwisc by his 
man exertions, if essential. Yeoraramalv. Kama 
Animal, 2 L.W. 850 = 30 lnd. Can. 815. See 
Final Part, 1915, Col. 761.* 

(31) Hindu Law— Alienation — Suit to set 
aside — Limitation runs when one of the minors 
attains majority — Alienation by managing 
member and mother as guardian ot minor 
brothers for necessity— Valid— Interests of minor 
the sole concern of Courts. Surapa Raju y. 
Yeokayya, 11915) M.W.N, 909 = 32 lnd. Cas. 
802. See Final Part, 1915, Col. 762. 

(32) Minor — Mother executing a mortgage of 
minor's property — Document not purporting to 
be executed by the mother as guardian— Pro- 
perty descrxbea as belonging to the minor and 
registered in mother's name as guardian — Cons- 
truction of deed , whether executed by mother in 
her individual capacity or as guardian— Limi- 
tation Act , 1908, Art. 41. Yolayudhara Plllal 
T. Pernmal Nalcker. 2 L.W. 1210 = 31 lnd. 
Cag. 811. 8eo Final Part, 1915, Col. 763. 

(33) Hindu widow— Alienation, power of — 
Test — Legal necessity for worldly purposes and 
promotion of spiritual welfare , distinction 
between— Excavation and consecration of tank 
—Work of religious merit — Perpetual lease — 
Extent of alienation . Khub Lai Singh v. 
Ajodhya Mtsser. 22 C.L J 345 = 43 C. 574 = 31 
lnd. Cas. 433. See Final Part, 1915, Col. 764. 

(34) Mitakshara— Father's sister's sons can 
inherit as bhandhua— Third party , whether can 
be impleaded at final stags— Civ. Pro . Code 
(1908i, 0. 1. r. 10. Sunday 81ngh y. Maisam- 
mat Onrdevl, 163 P.W.K. 1916 = 31 lnd. Cas, 
27. See Final Part, 1916, Col. 764. 


Hindu Law— (Continued): 

3. — Alienation — (Continued). 

(36) Sale by a Hindu father having no co par- 
cener at the date of sale— After-born sou, right 
of. Maheih v. Gosvaml Ban^rarl Lai, 18 O. 
C. 162 = 31 lnd. Cas. * *717. VSee Final Part, 
1915, Col. 764. . / 

(36) Appeal-*L?tter$ Patent , cl. 15 — 1 Judg- 
ment ’ — Hindu widow — Alienation— Perpetual 
lease — Fitmily settlement — Grantor , limited 
owner — Consent to alienation — Attestation by 
reversioner— Compromise — Deeds, construction 
of. Upendra Nath Boae v. Blodeahrl Proaad, 
22 C.L.J. 452 = 20 C.W.N. 210 = 32 lnd. Cas. 
468. See FiDal Part, 1915, Col. 765. 

(37) Hindu widow's estate in a proprietary 
share — Sale oy Hindu widow without legal 
necessity-- Effect — Right of pre-emption. See 
OUDH ACT XVIII OP 1876 (LAWS). No. 9-a, 
32 lnd. Cas. 225. 

(38) Contract to convey land by one oo-paroe- 
ner— Specific performance if and when can be 
decreed agiinBt a surviving oo-parcener— Co-par- 
coner’rt liability as regards executory and 
executed contracts if difforonfc. See CONTRACT, 
No. 9, 3 L.W. 436. 

(39) Mortgage by father — Suit against father 
and sons— Father appointed guardian ad litem 
— ^'legations of immorality against father — 
jJterost adverse to minor— Subsequent suit by 
sons. See GUARDIAN AD LITEM, No. 1, 14 A. 
L.J. 353. 

(40) Boo Hindu L; 7 fr (Inheritance), 
No. 6, 33 lnd. Cas. 259.^ 

(41) Coparcener's powors-of alienation in the 
Central Provinces. See HINDU LAW (JOINT 
FAMILY), No. 12, 12 N.L.R. 45. 

(42) Father— His powers of alienation of co- 
parcenary property— His powers larger than 
those of an ordinary manager. See HINDU 
LAW (JOINT FAMILY), No. 25, 34 lnd. CaB. 89. 

(43) See HINDU LAW (JOINT FAMILY), 
No. 22, 33 lnd. Cas. 778. 

(14) Suit for partial partition by alienee from 
a oo-paroener against subsequent alienee from 
the remaining oo-parceners does not lie. See 
Hindu Law (Partition), No. G, (1916) 2 M. 
W.N. 156. 

(45) Widow applying estate to charity — Con- 
sent of reversioners— Failure of one form of 
charity— G«P. to another Jorjn — Validity, See 
Hindu Law (Widow), No. 1, 7 P.W.R. 1916. 

(16) Alienation by widow— Marriage of 
daughter’s daughter if legal necessity — Mort- 
gage of widow's “ right .and interest " if oovera 
more than life interest. See HINDU LAW 
(Widow), No. 5, 20 C.W.N. 734. 

(47) Widow wlifcn can be restrained from 
alienating husband's property. See HINDU 
LAW (Widow), No. 6, 53 P.W.R. 1916. 

(48) Hindu Law— Bale by Hindu widow— 
Legal necessity— Onus probandi . See HINDU 
Law (Widow), No. 14, 20 M.L.T. 335. 

(49) Two oo- widows— Power of one to alienate 
her share— Effect of such alienation— Consent 
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of the other widow — Effect, See HINDU LAW 

(Widow), No. is, 12 n.l.r. 100 . 

(60) Hindu wi^ow, alienation by— Consent of 
' next reversioner, ft^poc o If Bee HINDU LAW— 
Widow, No. 20 , io>s.l.r. 49., 

(51) Beo Hindu Law— Widow, No. 26, 31 
Ind, Gas. 651. 

(52) Compromise of suit with reversioner's 
consent — Compromise having effect of aliena- 
tion — Right of reversioner to question compro- 
mise. See Hindu Law— Widow, No. 25, 30 
Ind. Cas 9a7. 

(53) Bequest to woman— Nature of estate 
taken — Presumption — Bequest of income only 
— Validity —Woman's estate — Power to aliooare 
for discharging debts. Beo HINDU LAW 
(WILL), No. 2, 1 Pat, L. J. 16. 

(54) Alieuaikm by Hindu widow and her 
adoptou son — Suit by reversioner to set aside 
alienation afrer bir of remedy re-adoption. 
Bee Limitation act (1908;, No. 197, 36 Ind. 
Cas. 255. 

(55) Sale ci anocstral property by father— 8on 

a minor at the time— Suit oy yon to recover 
possession thereof after 12 years of attaining 
majority — Suit barred. Seo LIMITATION ACT 
(1909), No. 221. 14 A.L J. 25. X 

(66) Joint family — AJ'enUiou by managing 
member withou« r.ea:?dity — Suit to set it aside 
—Limitation — TwolTt ve*r*. Soo LIMITATION 
ACT (1903), No. 265, N.L.R. 12. 

(57) Mortgage by two^out of threo brothers, 
members oi joint TLndu family— Death of one 
exeoucant— Suit against other executant and 
the nou-exocutmg orothcr oalv as repre3euting 
the deceased executant —Ex varte decree and 
sale in execution aud purolnse oy mortgagee — 
Non executing brother’s original share if passed 
by the sale— Decree for join: possession if can 
be made— Tru. bfer of Property Act, S. 44. 
Bee Mortgage (Generali, No. 8, 20 C.W. 
N. 675. 

4.— Custom. 

See Custom. 

See Customs— Punjab. 

(1) Hindu Law — Custom of distribution 
among sons accordinq to the number of their 
mothers - Effect of 'such custom on collateral 
succession. 

In a case governed by a custom under whioh 
the property was distributed among tbe sons of 
a .person according to the number of their 
mothers, Uin question arose whether the descend- 
ants of the sons of one of them could suooeed 
collaterally to the property Jc#? by the dosoend- 
ants 0 / another of them, so loug as the other 
descendants, though lower in degree of theBame 
stook, were alive. 

Held, that the result of such a oustom was 
to oenstitute brothers by the same father and 
mother and their defendants (persons) of, "one 
stodk for the purposes 6f inheritance and as a 
logioal result of tbe oustom the persons who are 
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4, — Custom — (Concluded), 

descended from a different mother, though 
nearer in degree are not entitled to preference. 
Lachhman Prasad w! Durga Prasad, 19 O.O. 

165. 

Kanhaiya Lai., a.j.c. 

(2) See Religious Endowments, No. 4, 
35 Ind. Cas. 630. 

5.— Debts. 

See Hindu Law— alienation. 

See Hindu Law— Joint family. 

See Hindu Law— Widow. 

(1) Manager — Dibt for family purposes — 
Decree against manager alone — Liability of 

4 shares of other co-parctners in execution of 
ths decree— Civ. Pro . Code (1908), 8. 63. 

The plaintiff sued in the Small Cau?o Court 
on an l'tsti uiiient of loan signed by the judg- 
menu-debtor alone ana obtained a decree. He 
next sued to establish h.s right to attach and 
soli 111 ex joution of the docr:.u the interest of 
ibo defendant who was a bother and co-paroe- 
ner of the judgment-debtor. The money was 
borrowed for the btnefit of all the brothers. 
The defendant, however, wi? not a p<trty to the 
suit in tbo Small C'.uso G uit. 

Held, that, as the .stage ci Halo had not been 
reached, there w«*s no reason for assuming 
jurisdiction to dispose of property belonging to 
one who w is no parly to the suit and was not 
a reoruhcnLative of the judgment-debtor. 

Qwcre . — Whether the decisions in 14 B. 597 
ana 23 B. 372 are good law ? Laxman 
Nilkant Pusalkar v. Viaayak Keshav Puaal- 
kar, 18 Bern. L.R. 52 = 40 B. 329 = 33 Ind. 
Cas. 956. 

SCOTT, O.J. and siiah, ,t. 

(2) Joint family— Minty borrowed by father 
for family purposes — Son, whether liable 
tor repayment — Death of son vending 
appeal — Liaoihty of family property — 
Finding that money was borrowed for 
family purposes— Second appeal— S. 41 of 
Act III of 1914. 

Held, that tbe finding that the money was 
borrowed for family purposes, cannot bo inter- 
fered with iu second .appeal. 

Where, in a suit to recover money due on a 
deed, it appeared that the father of the defend- 
ant borrowed the money for family purposes, 
the father and the son forming a joint Hindu 
family : 

Held, (1) that the fatbor in borrowing the 
money acted as the agent of j Wio family and, 
therefore, . tbe son was as much liable for the 
payment of tho debt as the father ; 

(2) that under the circumstances the question 
of the 9on’s porsonal liability did not arise, as 
he had died during tbo pendenoy of the appeal 
loaving his widow as his sole heir, and that 
the family property was liable for the amount. 
Anant Ram y. Kaosa Ram, 39 P.W.R. 1916 
-32 Ind. Gas. 780. 

BHADI Lal, J. 
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5. — Debt* — (Continued) . 

(3) Joint family — Negotiable instrument — 
Promissory not e executed by the manager— 
Transferee , suit by— Other members of the 
family t if liable— Liability iqhpther on the 
note or on original debt . 

In a suit by the transferee of a promissory 
note executed by the managing member of a 
joint Hindu family for a debt incurred in the 
family trade, tbe other members of the family 
are liable jointly with the maker of the note, 
as their liability is not ooufmed merely to the 
antecedent obligi&ion discharged by the note 
but also extends to the debt evidenced by tho 
note. Ayyasaroi Plllai v. Gurueawmi 
H&icken. 3 L.W. 463=33 Ind. Gas. 691. 
Coutts-Trotter, j. 

References .—23 M. 597 : (1915) M.W.N. 217, 
F.\ (1912) M.W.N. 1011, Not F. 

(4) Sons’ liability for father's debts — 
Antecedent dnbts t if tainted with immorality 
does net validate mortgage of family pro- 
p&rty— hjmbeezlfivient— Code of Civil Pro- 
cedure , S. 105 and O. XXII, r. 9 <2). 

8 waB agent and servaut of L. L gave S a 
certain sum of money to bo paid over to a 
creditor of L. The money w<*s neither eo paid 
nor returned to Ij. Ij obtained u dp^ree agaiust 
S for recovery of tho money ; but there w*s no 
oriminai prosecution. In satisfacnion of the 
deoreo as well aa for other consideration 8 exe- 
cuted a mortgage of jaict ancestr il property- 
In a suit on tho mortgage, tho sons ami a 
grandson of S, C'mtond'id that tho family pro- 
perty could not bo made liable for tho mortgage 
debt, because part of-thc consideration tor tho 
mortgagewas tainted with immorality inasmuch 
as it was a re-imbursoment of money which 
had beeu embezzled hy S. • 

During she pendency of tho suit, the plaintiff 
died and tho suit abated and w is dismissed. 
Subsequently the suit was restored under 
O. XXH, r. 9 (2), Civ. Pro. Code, and was 
eventually decreed on appeal. 

Held, that it could not bo said in the present 
oase that tho decree had boon passed for recovery 
of money whion bad been criminally embezzled. 

If an antecedent debt relates to a Transaction 
which was tiioted with immorality, its cxistonoe 
would not entitle tho subsequent mortgage to 
bo enforoed against the joint family property. 

Tho words “ error, defect or irregularity ” in 
S. 105, Civ. Pro. Code, evidently mean error, 
defect or irregularity affecting tbe decision of 
the case on tho merits. Hence, the validity of 
an order under O. XXII, r. 9 (2), Civ. Pro. 
Code, cannot bo questioned under S. 105, Civ. 
Pro. Code. Nldha Lai y. The Collector of 
Bnlandshahr, 14 A.L.J. 610 = 35 Ind. Cas. 209. 
BANER.T1 and PlGQOT, JJ. 

(6) Debt— Immoral purposes— Consideration 
— Onus — Necessity— Books of account how 
proved— Benami purchase — Ancestral pro- 
perty defined. 

1. In the absenoe of any proof to tho oontraryi 
the presumption is that property purchased in 
tho name of a minor son belongs to his father. 


Hindu Law—(Oontinued1 . 

8. — Debts— ( Continued ) . 

2. The property purchased with tho aid or on 

the security of ancestral property is itself 
anoestral property. . J 

3. If all neoessary ancl lppdf debts of a person 
are defrayed frofti one k n4wn source, the pre- 
sumption that all other loans were expended on 
immorality arises only when tbe debtor had no 
debts or business on which tbe loans might have 
been expended with propriety (a). 

4. In a suit brought against the heirs of an 
original dobtor for ihe recovery of moneys 
advanced on tho security of mortgage-deeds, the 
onws lies on the plaintiff to establish tbat full 
consideration passed (&). 

6 Where a person advances money to 
another* on that ocher’s assurance that the 
loans vro.ro required for business purposes, tho 
person hdv >noing the loan is Dot bound to see 
to tho proper application of tbe moocy. 

6. Where nlah’t'ffs in a suit to recover 
moneys advanced oil the amount' of mortgage- 
deeds aiitemuted to prove consideration by 
roforpiici to their book-i of account, and on 
anpeal the objection was taken that the bocks 
were /lot provod bus it was osl'* oinked that, on 
re production of tho b;v k f by ihe plaintiffs, 
-.no trial Court h id ord'.rul a eommipsary to 
inspect and report on the bonk* in the proeonce 
of parties and their Cbuitf* 1 which was done, 
and the defendants’ Consol after inspection 
furnished r hn commissary with a set of ques- 
tions none of which suggested tbat tbe books 
were irregular or unreliable. 

Field, that the books must be taken to have 
been adequately proved. Indar Naraln Y. 
Nanak Chand, 74 P.W.R. 1916 = 53 P.R. 1916 
=*'13 Ini. Cas. 454- 

Che vis aud Lb-Rossignol, jj. 

References : — (a) 50 P.R. 19»3= lu P.W.R. 
1913 — 17 Ind. Cas. 735, R. 

(6) Plea of immorality— Proof of particular 
debt being tainted with immorality . 

Where the debts of too father were impeached 
on tho ground of being tainted with immorality, 
until dofinito evidence is forthcoming that a 
particular debt was incurred for immoral pur- 
poses, the sons cauu^t claim to be exempted 
from thtir liability to discharge it.» General 
allegations a* to tho immorality of their father 
would not entitle them to have relief of this 
kind. Navendra Bahadur Singh v. Abdul 
Haq, 30 Tnd. Cas. 216. 

Lindsay, j.c,, and Kanhaiya Lad, 
a.j.c. • • 

(7) Debt contracted by father — Plea of im- 
morality by son— Burden of proof. 

Where a debt contracted by a father is 
disputed by the son on the ground that it was 
.incurred for immoral purposes, to avoid hia 
liability to pay the debt,* the son muBt profe 
the particular immoral purpose for whioh it 
was used and a mere allegation of general 
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* Hindu Law— [Continued), 

8.— Debts— [Concluded}, 

immorality of the father in not suffioiont. 
Bakbt&war Singh v. Bam Singh, 36 Ind. Oaa. 



References: — 11 InYL Gas. 930 r»8 A.L.J.649; 
17 Ind. Gas. 729 = 17 C.W.N. 12 UR. 

(7-fl) Liability of son to pay father's debt 
incurred by appropriating money dm to 
another. 

A debt incurred by a Hindu father by appro- 
priating money due to another not being found 
under the circumstances of the ease, to be an 
immoral one, an undivided Hindu son is 
liable to pay the same. Harl Singh v. Sant 
Profiad Singh, 32 Ind. Gas. 969. 

Chapman and Mullick, jj. 

(8) Joint THndu family— Debt incurred by 
one of the members— Liability of other members. 
Brij Lai v. Jaiahi Ram, 172 P.L R. 1915 = 106 
P.W.R. 19J5=*30 lad. Cas. 500. See Final 
Part, 1915, Col. 770. 

(9) Mitakshara— Debt — Liability of members 
of a joint Hindu family — D*bt contracted by 
manager— No presumption. Bhura v. Banarsi 
Das, 174 P.L.R. 1915 = 113 P.W R. 1915 = 30 
Ind. Cas. 481. Sec Final Part, 1915, Col. 1^1. 

(10) Father' s debt— Debt created by the father S. 
a Government servant, for trade pt ivately carried 
on— Sons' liab\liti\for the d^bt—Debt not 
immoral— Gov°rnmer.%Servanf s' Conduct , r. 14. 
RamkrUhuA Trimbak Vadkarui v. Narayan 
Shivrao Aras, 17 Bor J. L.R. 955 = 10 B. 126 
= 31 Ind. Gas. 301. See Final Part. 1915, 
Col. 771. 

(11) See EVIDENCE, No. 6, 32 Ind. Cas. 380. 

(12) Sale by father to dLchirgo antecedent 
debts — Pious obligation of son to discharge 
father’s debts— Son’s nblieation to prove im- 
morality of debt. See HINDU LAW — ALIENA- 
TION, No. 27, 36 Ind. Cas. 44, 

(13) Son’s liability — Legal proof of immoral 
purposes. See Hindu Law (ALIENATION), 
No. 9. 20 C.W.N. 797. 

(14) Debt contracted by father — 8uifc against 

eons — Hindu Law — Plea that the debt was for 
immoral purposes— Plea to be investigated in 
the suit itself and not to be left to be determined 
in execution. See TRANSFER OF PROPERTY 
ACT, No. 8), 34 Ind. Cas. 397. * 

6.— Exclusion from Inheritance. 

•See Hindu Law (Inheritance). 

Exclusion from inheritance — Insanity con- 
genital tr not— Exclusion *of the heir of 
such exclude l person — Illegitimate daugh- 
ter — Suit for declaration and possession — 
Limitation Art. 1993, Arts. 120 and 14 1. 

A person is dr qualifi H under the Hindu 
law from succeeding to property if he is insane 
when the suooessirn open* whethor his insanity 
isojirable or inourabie. t The daughter of such 
a lunatic has no title to‘tbo estate of her grand- 
father. 


Hindu Law— [Continued), 

6.— Exclusion from Inheritance— (CW.). 

i 

Under the general principles of Hindu law, 
an illegitimate daughter oannot suooeed to her 
father’s property aB against the legitimate 
daughter by a lawful wife. The ruling in 20 A. 
35 applies only to a case in which the plaintiff 
comes into Court alleging that ho is in posses- 
sion and that a slur has been oast upon his title 
and only asks the Oourt to declare that he is 
tho owner and possessor of the property (a). 
Ram Singh v. MusBamat Bhanl, 14 A.L.J, 
11- 38 A. 117 = 32 Ind. Cas. 127. ^ 

TUDDALL and WALSH, JJ. 

Reference : — (a) 20 A. 35, R, 

7. —Gift. 

See Customs— Punjab— Gift. 

See GIFT. 

See Grant. 

Bee HINDU LAW— ALIENATION, 
bee Hindu Law— will. 

(1) Gift to husband and ivife at the time of 
marriage — Interest acquired , whether joint 
tenancy or tenancy «tw - common — Transfer 
of Property Act , S. 53 — Transfer of whole 
estate by a debtor in favour of his first wife's 
children — Consider a* ion, permission to 
marry second wife— Transfer, if in fraud of 
creditor. 

Whcro a Hindu gives away immoveable pro- 
perty by way of gift to his daughter and her 
husband at tho time of her marriage, the donees 
take the same as tenants-in-oommon and not as 
joint tenants with right of survivorship (a). 

A transfer of all the properties of a parson in 
favour of his children by his first wife at a time 
when bo, was about to marry a second wife and 
in consideration of his heing permitted to do so 
by tho relations of his first wife, is not a trans- 
fer in fraud of creditors and is not voidable 
under B. 53 of the Transfer of Property Act, 
even though the transferor was heavily indebted 
at tho time. Kaplnl Goundan v. Saraiigapanl. 
3 L.W. 287 = (1916) M.W.N. 288 = 34 Ind. Cas. 
744. 

AYLING and NAPIER, JJ. 

Reference : — (a> 23 C, 670, F. 

(2) Gift by co-parcener of lands less than his 
share , validity of — Estoppel — Properly 
givei h being reasonable in extent— Gift to 
one who was taking care of donor in his 
old age, 

A gift of immoveabl'i property made by a 
member of a joint Hindu family, whioh was 
not unreasonable, regard bating had to the 
extent ok his share in all the joint family 
properties, and his undivided son did not 
impeach tho gift during his father’s lifetime, 
and it was further found that the gift was to a 
person with whom the donor was living in his 
old age, and who was also taking care of him, 
and that the gift was in consideration of this 
’care that was taken of the donor, it was held, 
that neither tho son nor the grandson oould 
question tho validity of the same after tho 
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donor’* death, ifarayina Aanavl y. Rama- 

Unga lanavl, 39 M. 587 -36 Ind. 04a. 438. 
SANKARAN NA1R and OLDFIELD, JJ. • 

(8) Hindu Law*-Gift by male proprietor— 
Suit by donor’s widow and daughter for 

' possession— Compromise decree— Rever- 
signer’s claim to share allotted to daughter 
under compromise — Construction of com - 
promise . 

F, a Hindu during his life-time gifted his 
^property to liis sister’s sons R and G of whom 
B was married to his daughter K. After P’s 
death, his widow and his daughter sued to 
reaover his property, ignoring altogether the 
gift in favour of the nephews and setting up 
that R hold the property merely as manager. 
The suit ended in a compromise under which 
the whole property was divided into 3 uhares of 
whioh 0 was to t ike one absolutely, and R and 
K one each, both of whioh wore to go after 
their deaths to their common children. After 
K’s death the plaintiffs as reversioners claimed 
her 1/3 share on the allegation that it wan hold 
by her as a woman’s estate. 

Held, that in effecting the compromise the 
intention of the parties thereto was not that K 
should be allotted 1/3 of the property as heir 
of her docoased father, but that the property 
should bo settled as to two-third’s upon R and 
his wife and their children, the result being 
that the two shares were ultimately settled 
upon the heirs of R b,y K, and that effect 
should be given to intention of the parties thus 
expressed in the absence of proof I liat ube com- 
promise decree wa ; a fraud sneered into t > defeat 
the rights of reversioners, Ramasaml Naidu 
Y. Gomathl. 33 Ind. Cas. 5‘Ji. 

John Wallis, c.J. a.td Phillip*, j. 

References : -33 A. 35o (P.C ) -38 1. A 87, £>.; 
& Agra H.C.R. 82, R. 

(4) Gift — Joint family — Gift by one member 
in favour of another, validity of. 

It is not competent to a memoer of a Hindu 
family to make a gift of his share in the family 
property even to another member of the family, 
Such a gift would bo inoperative, except as a 
surrender by the former of his entire intoroafc in 
th§ family property in favour of the latter. 
Bakbtawar Singh y. Rain Singh, 36 Ind. Cas. 
44. 

BTUART and KANHAJYA LAL, 4.J.0S. 

Reference : — 16 A. 369. R- 


Hindu Law— (Continued). 

— 8.— Goavdlmahtp. 

Bee Guardians and Wards act. 

(11 Hindu Law— Mother of infants chafgeM 
with bad character ajid found to 
expressed intention to Income and make 'Jra] 
boys Christian— Bad character not proPMj; 
— Undertaking not to baptise childrew-~& 
Associating Hindu uncle in guardianship^ $ 
D, the uncle of two fatherless Hindu bpyj^ 
aged 7 and 5 years respectively, applied tobijg 
appointed their guardian, alleging that theJwj 
mother S, was a woman of bad moral ohataot#^ 
and had made up her mind to adopt the Ohrifri 
tian religion and to get her soqb baptised. That 
first allegation was not established. v M ' 

Held— Th. it the charge of immorality, though^ 
cos proved, made it impossible for B to liv4$ 
with '/no family who raado the charge and xx)U0$? 
bo r>pk,jLi into consideration in passing orders 
on the petition. r 

That S’s expressing a desire to become alt 
Christian or even becoming one would in itself*! 
be no ground for removing her from the guard- 
ian-hip, provided she was in a position t<*i 
satisfy the Court that she was able to carry 
out the obligations which the low imposed upon 
her of bringing up her childrou in the faith of 
her husband, whatever faith she herbelf might 
'adopt. 

It was proved that she had expressed hex- 
intention to concert he; oona to Christianity*, 
but her counsel having given an undertaking 
that 3he would not bapthe her children, the, 
Court passed order appointing her guardian oV 
the minors’ person and property, associating in, 
tho guardianship, the uncle D, who would aa 
such guardian be in a position to see that B*e< 
undertaking to bring up tho children iq the 
Hindu fiith was proporly carried out. The, 
old.-r boy was ordered to be placed at once as a 
boarder in a Hindu hostel whioh though 
attached to the Church Missionary Society was 
conducted in conformity with Hindu religious 
views, the younger boy being also ordered to be’ 
similarly placed when be should attain the age 
of 7 years until which time lie w»3 to Jive with 
S, liberty being given to D co apply to the Die* 
triot Judge whenever a breach of the undex* 
taking was apprehended. Dwljapadar Kat- 
raakar y Mias Baileaa, 20 C.W.N. COB » 34 
Ind. Cas. 632. * ; 

WOODROFFE and RICHARDSON, JJ. 


(6) Hindu Law— Husband and wife— Gift by 
husband in favour of wife— Direction that 
donee and her children shall enjoy with all 
rights (sarva tftvathanthrafchudan)— Estate, ex- 
tent of, taken by wife. Manlcka Mudall v. 
Huthmchi Goundan alias Nallanna Goundan, 
9 L.W, 887 =a 18 M.L.T. 346-80 Ind. Cas. 695. 
Sea Final Part, 1915, Col. 773. 

(6) Joint family— Gift by the managing mem- 
ber of one- tenth of the joint family properties to 
hit daughters on- the occasion of their marriage , 
—Validity of the gift . In re Subba Naioker, 
9 L.W. 754 - 30 Ind. Oaa- 781. See Final Part, 
1915, OqI. 774. 


(2) Father’s power to appoint guardian for 
minor’s person and property — Father's- 
power where property is joint or triisC 
property — ‘ Thirumnligais ’ and * Athan 
Thirumaligais ’ whether private or ttust 
properties— Will— Burden of proof — Ss . 7, 1 
10, 39, Guardians and Wards Act (1890). 

A Hindu father has got tho power to appoint 
by will a guardian cf tho porson of his minoR 
child (a). *<j 

As regards properties whioh survive to thftf 
minor son of a Hindu testator as anoeotr4t f 
family property on the death of the father, the 4 

father has no power to appoint a guardian, . „? 

• ■ • ** 
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• Hindu Law— (Continued), 

—8. — Guardianship — (Concluded), 

If the properties are the ancestral private 
.properties of the testator, appointment by will 
of a guardian of o^oh properties is invalid. If 
they are, however^ properties dedicated to a 
religious trust, then to question- of guardian- 
ship at all arises (&;. 

The properties belonging to the Thirumaligais 
and Athan Thirumaligais are private properties 
and not trust properties. 

Whoever puts forward a will as genuine) or 
supporting his contentions ought to prove it 
and oannot throw the burden of proving the 
negative on the opposite pr*riy (c). K. P. 
Alagappa Iyengar v. Mangathal Aramangar, 
30MLJ. 504 = 34 Ind. Cus. 766. 

SUIASIVA AlYAR and MOORE, J.T. 

References : — (a) 22 M.L.J. 247, J>\ (5)21 
iDd. Oas. 818. i 1 .; 20 Ind. Cas. 475 ; V W.B. 
74. R. (c) 88 M. 166 = 24 M.L.J, 577, F.', 29 
Ind. Gas. 959, R. 

(3) Minor whethor can bo manager of Hindu 
family or guardian of person or property of his 
minor wife or children. Bee GUARDIANS AND 
WARDS ACT, No. 12, 30 M.L.J. 21. 

(4) See HINDU LAW— ALIENATION, No. 20, 

10 S-L.R, 38. % 

9.— Illegitimacy. V 

(1) Inheritance— Illegitimate sou — Sudras — 
Extent of share: 

Under Hindu lafc, among Sudras, an 
illegitimate son is entitled to inherit along with 
the legitimate daughtlr ; and takes a share 
which is one-half of the share taken by tbe 
daughter, that is, one-third Fharc in the whole 
property. Oangabal Pfrappa v. Bandu 
Plrappa, 18 Bom. L.R. 70 =>32 Ind. Caa. 985- 
40 B. 369. 

SCOTT, C.J, and SHAH, J. 

(2) Right of illegitimate daughter to hucceed 
as against legitimate daughter. See HINDU 

Law (Exclusion from inheritance), 
No. 1, 14 A.L.J. 11. 

10.— Impartible Estates. 

(1) Joint family —Succession to— Grant of 
confiscated property to one member— Effect 
of. 

Tbe question of parjibility or impartiality of 
an estate is a question of fact in each «nee. 
When the 'Government m*k.»s a grant of an 
gsU! s, it can determine the u iturc cf the grant, 
but, in the absence of f-pec'fic terms in the 
giant, 'egarl mu.-t to had to surrounding 
oircurn.-r )cs. 

Where joint f*miy property was confiscated 
and cn T'-p-n-uj.- tHcm* bring made, the 
Govetnmenl r^wirc/i i*. \ y making a fccr.h grant 
to one of its in rn* e-- without any reference 
being made to f- : i. ^u.-e of that grant, held 
that the property : j r-^ioied would be joint 
family properly of the finely. 

The normal cons litut ion of u Hindu family 
holding property whether partible or impariiblo 
is that of union. In the case of imyaiiible raj t 


Hindu Law— [Continued). 

10.— Impartible Eitatei— (Continued). 

however, the estate is enjoyed by the whole 
family through the oopupanb of the gadd\% but 
the junior members have no right to partition 
nor can they • agree to separate. They get 
property for their maintenance. 

Where the descendants of a junior member 
of an impartible raj partitioned the property 
given to ihoir ancestor for maintenance, held 
that, oven if they had a logal right to partition, 
it was not conclusive on the question whether 
the' raj had ceased to be joint for the purpose of. 
finding out a successor to tho gaddi . 

In this case by virtue of a custom tho widow 
succeeded her husband to tko gaddi of an 
impartible estate. On her death the dispute 
arose between the plaintiff who was descended 
from the senior branch of tho family and the 
defendants who were nearer in blood to the 
late raja : Held , that the estato being joint 
and indivisible the plaintiff bad a preferential 
right. Baijnath Prasad Singh v. Tej Ball 
Singh, 14 A.L.J. 913 = 38 A. 590. 

Richards, c.j. and Rafiq, j. 

(2) Primogeniture , cilstom of , if excludes suc- 
cession by widow , when holder of estate separated 
*» Members living jointly with holder , if co- 
parceners — Separation, proof of —Partition, 
proof of, not available and unnecessary. Thaka- 
r&ni Tara Kuraari v Chaturbhuj Narayan 
Singh, 19 C.W.N. 1119 = 18 M.L.T, 228 = 29 
M.LJ. 371 = 2 LAV. 843 = (1915) M.W.N. 717 
= 13 A.L.J. 1034 = 17 Bom. L R. 1012 = 22 
C L.J 498 = 42 C. 1179 = 30 Ind. Cas. 833 (P.C.). 
Bee Final Part, 1915, Col. 777. 

(3) Impartible estate — Riqht of a junior 
member to a maintenance— Raised on co parce- 
nary or .right by birth — The Pitapur Zemin- 
dary maintenance grant. Gangadhara Rama 
Row Bahadur v. Venkata Kumar a Mahl- 
pathy, (1915) M.W.N. 3G9 = 28 M.L.J. 024 = 
29 Ind. Cas. 350 = 39 M. 396. Sec Final Part, 
1915, Col. 777. 

(4) Custom, allegation as to , must be distinct 
and certain and must contain particulars — Issue 
as to custom must contain particulars— P lead- 
ings in India, pai Lies not lobe pinned down to 
— Issue, ambiguity as to , caw be raised at the 
earliest stage — Hindu Law— Joint family — 
Imparity Zamindari— Members living separate- 
ly m different houses in the same compound , 
lrw far evidence of division — Separate posses- 
sion and e'ljoimant of property and discontinu- 
ance of allowances by the Zammdar , if evidence 
partition — Inheritance— Succession to imparti- 
ble Zami idari— Illegitimate 'son, widow and 
s/ej.' brother of deceased, contest between— Pre- 
ference — Separate, property of Zamindar — 
Illegitimate son and widow, if share equally— 
Release by mother of Hindu minor— Consider- 
ation inidtqunto — No independent advice — 
Absence of dispute — Validity of release — Family 
settlement— Custom— Gandharva form of marri- 
age if valid among Kambala caste— Whether an 
illegitimate son is not entitled to any share at 
all in his father's property in Kambala caste— 
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Hindu Law— (Continued). 

« 

10.— Impartible Estates— (Concluded), 

Illegitimate son, share of, whether one-third or 
one-half when dividing aoith widow . T.B.K. 
YUwanathaawaral Naiker v. Kamolu Amnia I, 

9 L.W. 1214 = (1915) M.W.N. 968 = 30 M.L.J. 
451 = 19 M.L.T. 296*31 Ind. Oaa. 833. See 
Final Part, 1916, Ool. 779. 

11. — Inheritance. 

(1) Mitakshara — Benares school of law — 
Bight of daughter of father's brother of 
last male owner to inherit in the absence 
of other heirs . 

According to the Benares school, females do 
not succeed to males unless their right of 
inharitance is expressly reoognisod by sorrie 
text in their favour. Females whoso right of 
inheritance is bo recognised are (11 the widow ; 
(9) the daughter ; (3) the mother ; (4) the 
father’s mother, and (6) the father’s father’s 
mother. 

Therefore, under the Mitakshara Law, the 
daughter of the uncle of the last male owner 
(an Arora) is not entitled, in the absence of all 
Other heirs, to inherit tho property. Mtissam- 
roat Blbl Sod h an v. Harsa Singh, 51 P. R. 
1916 = 138 P.W.R. 1916 = 155 P.L.R. 1916 = 34 
Ind. Cas. 585. 

Rattigan, j. 

References 16 C. 367 ; 20 P.R. 1906 ; 28 A. 
307, R.; 22 A. 338, Dins. 

(2) Hindu law - Mitahshara— Succession- 
Mother's paternal dual's son— Mother's 
sister'* son's son— Preferential right of the 
former to succeed. 

Under tho M.tak.Thara School of Hindu law, 
the mother’s paternal aunt’s son has, in the 
abaonco of gotrajas, a preferential right to 
BUcceed over the mother’s sister’s son’s son of 
the propositus (a). Adit Naray&n Singh v. 
Mahabir Prasad Tewarl, 1 Pat. L.J. 321 = 35 
Ind. Cas. 687. 

Cham in it, o j., and JwaijA Prasad, j. 
References: — (a) 12 C. 364 ; 12 M.l.A. 448 ; 

28 B. 453; 19 M 405; 9 Bom. L. R. 1129 ; 

29 M. 115 ; 20 O.VV.N. 1 ; 22 C. 339 and 6 C. 
119, Ref. to. 

(3) Mitakshara — Inheritance — Competition 
among heirs — Bandhus — Mother's sifter's 
son and mother's brother's son t preference . 

Under tho Hindu law, a moibc.’s toothur'a 
sou of a decraW Hindu is a preferential heir 
over a mother’s sister’s son. Ram Charan Lai 
Y. Rahim B»ix. 14 A.JL.J. 538 = 33 A. 416 = 31 
Jad. Ct«. 108. 

Bankrji aij/I.I’IGGOTT, JJ. 

(4) Hindu law— Succession — Grandfather’ s 
daughter's daughur's son — Bandhu — Ex- 
parto puleru*. 

A grandfather’s daughter’s daughter's son is 
a Bandhu ex parte paterna . Mukha v. Qabza, 
31 Ind. Cm. 553. 

Richards, c.j. and Bane&jice, j. 

(h) Hindu law— Succession as last male 
owner's heirs ab intosfcafcio — Burden of 
proof —Objection to secondary evidence of 


Hindu Law— (Continued). 

11.— Inheritance— (Continued ) . 

registered will admitted without demur— 
Whether can be taken in appeal. 

In a claim to succeed und;* the Hindu law to 
the property as the "last male owner’s heirs 
abintestatio tbfl burden of proving the allegation 
with respeot'to the relationship lay on the 
plaintiffs,. 

When "secondary evidenoo of a registered will 
was admitted in the lower Court without demur, 
objootion to the admissibility of the same could 
not be taken in appeal. Hardeo Ram Y. Par- 
batl, 31 Ind. Cas. 600. 

Shadi Lad and scott-Smith, jj. 

(6) Hindu Law— Daughter's estate — Parti- 
tion of mother's estate amongst daughters — 
Alienation by sons of one daughter— Death 
of • dauqhter--Suit by surviving daughter 
against alienees not maintainable . 

Where two or more daughters suooeed to 
their mother's estate, the interest whioh they 
take is a joint interest which in the absence of 
agreement between thomselves, would devolve 
on the survivors on the death of any one of 
them, and their sons would not take as their 
hoirs, but as tho heirs of their grandmother. 

A.raotber died leaving three daughters, and 
t,bey instead of remaining in joint possession, 
9ach of them took one-third of tho proporty. 
Each of them had sons and each of them got 
their sons’ names recorded in respect of the one- 
third which they took. Tho sous of one daughter 
transferred their one-third share. On the death 
of their mother, the remaining daughter (the 
other daughter having died long ago) sued tho 
transferee do recover possession of ono-tbird 
share. 

field that the only possible inference that 
could bo drawn from the above circumstances 
was that the ladies had agreed to divide up the 
property amongst them in such a way as to 
bind all three ; and that as the throe daughters 
wero all bound by wbai they did the last survi- 
ving daughter was not outuled to puo for her 
deceased sister’s share. Baldeo Prasad y. 
Musammat Bhagwanti. 33 Ind. Cas. 259. 
RICHARDS, C J. and R \FIQUK, J. 

(7) Hindu Law— Mitakshara — Succession — 
Paternal grand father's daughter's son's 
son — Whether Juir. • 

Tift paternal grandfather’s daughter's bou’s 
son, being removed from too propositus only in 
tho fi i-U degree is a rightful heir entitled to 
succeed under the Mitak^kaM Liw (a). . 

A 'though tho position of a bandhu in Mitak- 
t-bara Law is based on consanguinity, it muse 
still bo supported by » right to offer oblati ng 
to a oomnv-ii ancestor (6j. Harlhar Charan 
y. Jang Bahadur, 34 Ind. Ca*. J83. 

Pit VKFUDDIN and It OK. JJ. 

Reiervnct’S ( a t 22 C. 339, R. ( 6 ) Y7 A. 

COt --42 l.A- 208, R. 

(Sj Sudras— Adopted son's share in competi- 
tion witn subsequently botn .*iur ss. t so <i— Author- 
ity of Virddha Gautama and Dattaka Chan- 
dr ika— Partition decree— Provision or marriage 
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Hindu Law— (Continued), 

11.— Inheritance— (Concluded), 

expenses, Karuturl Gopal&a v. Karuturl 
Yenkataraghavalu, 29 M.L J. 710 = 31 Ind. 
Gas. 574. See Fi\il Part, 1915, Col. 780. 

(9) Illenitimiie sonof a Sudra—Bcrn of a 
continuously and exclusively kepi , dancvuj girl 
— Whether entitled to succeed to joint family pro- 
perty. Soundar&rajan v. Arunachelam 
Chetty. 29 M L. J. 793*13 M L T 552 = 2 L. 
W. 1247 = (1916) M W.N. 31® 39 M. 136 = 33 
Ind. Cas. 858 IF B.). See F.iral Part, 1915, 
Col. 780. 

(10) 3ea Customs (Punjab -Succession), 
No. 3, 113 P.W.R. jy 16. 

fill Momons of Cutch — S:s Cement In East 
Africa — Law applicable- Emigre ion --D unicilo 
— Presumption. See CUTCIII ME.MONS, No. 1, 
20 C.W.N. 302. 

(12) Alienation by mc'bor ni fact male-holder 
— Right of half lister to sncei ,tt d or to object- to 
alienatiou. See Hindu Law (alienation), 
No. 8, i7 P.W.R. 1916. 

(13) Sudrns — Illegitimate s.-i.*** — Extent of 

share. Hindu Law f I l le o it im AC Y) , 

No. 1, 18 Com. L R. 70. 

12. — Joint Family. t 

See HINDU Law (ALTENATTON), « 

See Hindu Law i Debts). 

See Hindu Law ^partition). 

(1) Parties— Ji in t Ilvir.u family— M ttakshara 
— Bond in favour ol three mi mhos— Death 
of one — Suit by .survivors maintainable. 

A registered nnuoy-b-md w.u executed in 
favour of three m-mUf-s of a joint Hindu 
family governed by the jl\tau ■ hare.. Otic? of 
the obligees died. A -nit w-.s hrr.vglv*. on fort of 
the bond by the two urviv -rs and the brothers 
of I, ho decease:). The c uu v,va diami^eJ 
because the oehrr members of the family had 
not been implead .id and it w .s loo Uto * o im- 
pload them : 

Held, that tbo suit. Hiight not to have been 
dismissed, because, if tre members of a joint 
family allowed three members to represent 
them and one died, the bnrv.vore n onlinurd to 
represent them. Ham Klshore v, Parracsri, 
14 A.L.J. 255 = 33 Ind. C*?. 123. 

Richards, c j.,* and Rafiq, j. 

(2) C o-t* 2 i ccnriry — Conversion to hl<t,n — 
Effect— Suit by convert for his share of co- 
parcenary property after srparation — 

. Limitation— Date of separation— Onus of 
proof— Claim for share in ancestral pro- 
perty'- Limitation Act <1908), A?t$, 142, 
127. 

X. a Khcttri, had three sons G, E and T\ G 
had two son-. R ..*•! M, the present plaintiff. 
B died childless. X 1 ft two daughters H and 
D, of whom H had a ion S. K who BUrvivod G 
and B died in 1903 and Ic't considerable pro- 
perty of whiph admail porM-.n was ancoatral 
property. M who, during ‘ho lifetime of K, 
became a convert to Islam, instituted in 1911 
the pre?ent suit tor the possession of the entire 
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property left by K, on tho footing that he was 
joint in estate with K«and that after E’s death 
ho was entitled to take the whole property by 
survivorship." • 

Field, that the plaintiff embraced Islam ten or 
eleven years before the institution of the suit 
and that the effect of his conversion was ipso 
facto to sop irate him from the oo-parceuary (a). 

As by reason of his conversion to Islam ho 
was not a member oi the joint Hindu family at 
the time when the suit was instituted, it was 
for him to prove that tho separation had not 
taken place more than 12 years before the suit 
v(as nisli luted (5). 

Field, that tho plaintiff failed to provo that 
his suit for a share of oo-paroaoary property on 
sep-tr tviou win within tim' under Art. 141 of 
the Limitation Act. 

Held afao, that all that the plaintiff was 
entitled to was a share in thv* ancoatral property. 

Tho pi.:* nmpfiion as regards ancestral pro- 
perty is t his titlo con tinned uutil it was 
rx&ii'gui'-bi d by some overr. ,xct of adverse possos- 
si Ganga Singh v, Hffussammat Began), 
57 l\U. 1916—1 j'J P.W.R, 1916 = 4 P.L.R. 
1917" .15 Ini. i'n s 54J. 

Sll ADI LAL and LESLIE- JONKb. JJ. 

Refer *'r. vs : ~(a) J5 A. 546, 573, £lel on.[b) 
18 A. 90. II. 

(3) Crim, P*n. Code, S.H3 ~ Ab'C end in a offen- 
der, a number of a joint Hindu f amity — 
Attachment /, /‘ undivided interest— Effect— 
Flight. of Oavnnmsnt — After-born sons 
whUh*r entitled to shares. 

By attach menu uoefar o. 83 of tho Crim. 
Pro. Uodo of the uudivi.h u interest in the joint 
family property of an abe '-’iding member, the 
Government does n*'!- acquire any title to tho 
property but is entitled only to tfco income 
thereof Tho right of the Government naunot 
be higher than that of the ib^onder and there- 
fore the .jfter-born sons of the absconder are 
entitles to th.ur i-harm in tho prnporby so 
attached. Secretary of State v. Rangasawray 
Aiyangar, 20M.L.T 60 = 4 L.W. 24 = 31 M.L. 
J. 1*20= (1916) 2 M. W.N. 90=17 Cr. L.J. 296 
— 35 lud. Cis. I6b. 

Se*!iuuiui Iyer and Srinivasa Iyen- 
gar, jj. 

(4) Crim. Pro, Code, S. 38— Absconding 
offender — Hindu co-parcener— Joint family 
property - Attachment of .i*sliare. 

The undivided intero^t of an absconding per- 
non who is a membor of an undivided Hindu 
family in the family property or any portion 
thereof can be attached under S. 89 of the Code 
cf Criminal Procedure. The share attached 
will be subject to tbo rights of the other mem- 
bers of the family and may be realized by a 
Receiver in a suit for partition or otherwise. 
Secretary of 8tate v. R&ngaiawmy Aiyan- 
gar, 20 M.L T. 68*4 L.W. 21*31 M.LJ. 84 
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=*(1916) 2 M.W.N. 88-17 Cr. L.J. 296-39 M. 
831 — 36 In (3. Gas. 168 (F.B.). 

WALLIS, C J. t KUMARASWAMI BASTRI 

and Phillips, jj. 

(6) Mitakshara family— Trespass on family 
waste lands — Power of manager to sue — 
Law governing suits under Bengal Tenancy 
Act . 

Tho head of a Mitakshara family is compe- 
tent, in respeot of all contracts which it is open 
to him to make on behalf of the family, to sue 
as managing member of the family (a). 

So also in a case of trespass upon the waste 
lands of the family, the head of the family 
should be permitted to reprosent the whole 
family. 

Quatre — Whether suits under tbo Bengal 
Tenancy Act arc to ba cxoludod irom ihc above 
general rule. Moll ramnd Sad.k v. Khedati 
Lall, 1 Pat. L J. 164 = 36 Ind. Gas. 197- 
Sharp uddin and Roe, jj 

Be ferences:-- [a) 33 A. 272 F.\ ’6 O.L. J. 127, 
R. 

(6) Hindu Law — Mitakshara property acquir- 
ed by person rtceiring special traivinq by 
the help of the joint pt^perty is part, of that 
property —Initial pi esumpiion that a 
member has receive d such help - Indian 
Evidence Act (I of :672j, S. V*— Joint 
family and separate property of member 
defined — Party not coming into 7 .tncm-box 
— Its ejfrct — Extent of hob'.lity of each 
member fr.r IhV family iubt— Extent of a 
minn-co pa>ccncr — WUat is family credit 
— What is joint family property ran be left 
for determination of K renting * Court — 
Effect of previous dct-non ?w{ inter partes 
— Res judicata — Rulings of the Special 
Bench. 

In a case where a membrr of a joint Hindu 
family has received a pp^cial training to qualify 
himself for a profession or for tbo service o f a 
State, there is an initial presumption iu the 
absence of all ovidenoe on the point, that b^ 
received his training at the oxpenso of the joint 
family property ; it is not necessary to allego 
and prove this fact like any other fact in the 
case and the onus of rebutting this presumption 
lies heavily upon such member and if no evi- 
dence is given on eitbar t ide, the fact should be 
found in the allirmativo (a/. 

Per Shah Din and Le Rossignal , JJ. — The 
property acquired by such member becomes 
part and parcel of the joint family property(b), 

2. Per M. Shah Din, J. (24th March, 1916). 
—The income of a memner of a joint family is 
his separate property if it has been obtained — 
(1) by his own exertions and (2) without the aid 
of the joint family property (c). 

3. PerLs Rossignol, ,7.-(17th Maroh 1916). 
—It is most significant oiroumstanoe when a 1 
party does not go into the witness-box to deny 
the allegation made against him. * 
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4. Per M. Shah Din , J. (24th Maroh, 1916). 
— Whero nothing affecting materially the 
interest of a party has been said there is no 
need for him to come in *tie witness-box to 
give any explayation and # tberefore no adverse 
reference can Jbe drawn agaiuet him (d). 

G. Par M. Shah Din and LeRossignol % JJ.— 
Where a*Hindu father and hie sons constitute 
a joint Hindu family and are jointly carrying 
auceslral trade or business they are all liable 
to pay the amount due on the liundts executed 
in liquidation of dobt incurred, whilst the 
family business was m an aotive condition, for 
the purpose of tbc.t business, to the extent of 
ttcir share in the whole joint family property 
but not. personally. 

The fd.ot that one of the sons has become an 
Indian Civilian and tbo other a pleader and 
con^r querjtly t h*y have quitted Iheir paternal 
home ih iznmatui-U as such cessor of common- 
s.dity is a more accident, 

7. Per M . Shah Din and LeRossignof JJ. — 
A minor co parcener in a j jii.i Hindu family 
carrying on an ancestral business is liable 
dming his minority only to the extent of his 
interest in the joint family pioperty, and, on 
reaching majority, be may sever his conrcotion 
with the joint family and partition his net 
share, i.e,, after deducting the joint family debt 
and thereafter be free iro*m .ill liability in res- 
pect t*l the f.ivnil/ he bus quilted; should 
he however elect to regnir in ifco family he 
impliedly uudert kes rctponsih'lity for future 
family debts, but, except in ca ts where he is an 
actual contracting party, h ii Lability is confined 
to bis share in the joint estate — unlike a oon- 
trautu.il partner he will incur no personal liabi- 
lity (c). 

8. Tho family credit which iho manager is 
entitled to pledge i.i the c r cdit not of the 
members but that of the family ?s a quasi cor- 
porate body (/), 

9. Wliat is joint family property is a matter 
which can bo loft for division in execution, but 
where tho point has been considered by tbo 1st 
Court it is nec-ssary for th.i appellate Oouit to 
determine Ilia principle involved. 

Accretions to joint propci fy due to the em- 
ployment of joint fnna ate joint property. 

lfl. Per Shah Din. J.— Tbe decision in a 
provioua case is neither res judicata nor rele- 
vant iu a subsequent suit iu which the parties 
are not tho same • 

So the finding by the Chief Court in re Amar 
NetJi v. Gurdas Mai reported as 63 P.W.R. 1914 
to the iflect that frhe present appellants were not 
partners in their family firm, known as Nagar 
Mai Joti Mai and consequently were not liable 
on tho lmndis then in dispute is not relevant as 
tbe present plaintiff was no party to it. 

11. A member of a joint Hindu family be- 
comes personally liable # whore he either enters 
into the oontraot himself or subsequently duly 
ratifies or adopts it. Gokalehand v. Hokum 
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Ghand, 109 P.W.R. 1916 = 154 P.L R. 1916 = 
31 Ind. Gas. 714. 

Ratttgan, Siiah Din and Lh Rossig- 

NOL.. .T.J. > • 

References :— {a) 2$ A. 224 a|= pp. 254, 255 
(P-C.j, F . (6j 1 M. 252; X. 8. Weekly Reporter, 
122 ; 2 M.U.C R. 56; 7 M.H.O.R. 47 at p. 51. 
i?.: 7 M.H.O.R. 47 at p. 50, R. (c) G.A No. 
145 of 1900 ; 6 B. 225 ; 15 B. 32 ; 20 A. 435 ; 32 

A. 305, R. (d) 31 A. 116 at, p. 122, Expl. (e> 1 

B. H.C.R. App. 51; 22 M. 166; 29 A. 176, Rel. 
upon ; 59 P.R. 1993, D. (/) 22 M. 166, F.\ 1 O. 
470, R. 

(7) Presumption as to the time of separation , 
where separation admitted — Evidence Act , 
5 90 — Ancient documents, discretion of 
Court in presuming genuineness of. , 

S. 90 of the Evidence Act leaves it to the 
diecretion of the Court whether or not in certain 
circumstances it will maka the presumption 
there contemplated. 

Where the original is not said to have been 
lost or to have been missing or to bo in the 
custody of any person who declined to produce 
it and only a copy of it is produced, it would 
not be wise to raise a presumption regarding 
such original. * 

When certain members of a joint Hindil 
family bring a suit for possession of certain 
property— as belonging to that joint family— 
and allege, in their plaint, a separation some 
years prior to the date of the suit, there is no 
presumption remaiuingrtbat the family remain- 
ed joint up to any particular time ; and it is for 
such plaintiffs to provo separation at such a 
period in the famity history as would entitle 
them to the decree sought. Tlka v. Mahabir 
Prasad, 19 O.O. 92 = 3G Ind. Can. 629. 
KANHA1YA LAL. and KENDAL.L., JJ. 

(8) Manager, powers of — Transfer made in 
order to acquire property on advantageous 
terms , whether binduig on minor members . 

There ip nothing in tho Hindu Law to pro- 
vent the bead and maiagfr of a joint family 
comprising only minor members, from don g 
anything in the interests of the family which 
any other prudent manager may havo done 
under similar circumstances. It would be in 
the highest degree dei/iterious to the interests of 
such minor members if the head and managing 
member of ihe familv were restrained from 
doing anything, however beneficial to Ibpir 
interest, which necessitated tho raising of a 
lean on the security of tho ancestral property 
till the minor* attained majority. 

Held further, that a transjer made in the 
interests of the family, tha't is to onlarge the 
meafis of its sub-dsUncc might thus be as bind- 
ing as one made, to p .y antecedent debts or to 
meet an immediate necessity. 

Where the father acting as manager mortgag. 
ed ancestral property in order to acquire by 
pro emption on advantageous terms property 
belonging tc a distant branch of the family, 
held, that the transfer was binding on the 
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minor sons. Maneihar Bakhih Singh Vt 
Arjun Singh, 19 0.0. 100=34 Ind. Gas. 738. 
STUART and PANDIT KANHAIYA LAL, 
J. CS-. , 

(9) Hindu Law — Joint Hindu family — 
Money borrowed for marriage of daughter 
of a deceased member — Family necessity . 

Held, that in a joint Hindu family of 
Thakurs governed by the MiUksbara Law 
money raised to moot tho expenses of the mar- 
riage of a daughter of a deceased member to 
whoso property the remaining malo members 
had succctdea by survivorship must be held to 
be money borrowod for family necessity (a). 
G-anga BAkhsh Singh v. Ahbarau Singh, 19 O. 
G. 113 = 33 Ind. Cas. 601. 

BTUAKT, A.J.O. 

Reference 28 M. 505, Not Appl. .r Dist. 

(10) Hindu Law— Joint Hindu family — Mort- 
gage by a member at a high rate of interest, 
power of Court to vary the rate — Creditor's 
duty to establish family necessity justifying 
the high rate — Second ajpeal. 

In cases of mortgages of the family property 
by a niemocr of a joint Hindu family, the 
Court not only hap a discretion but is uuder an 
obligation to vary tho rate of interest if the 
creditors fail to establish that tho necessity of 
tho family justified the high rate of interest 
agreed to and entered in tho deed. 

To a certain extont the fixing ol tho rate must 
remain within tho Court’s discretion but the 
decision on tbo point can be challenged in 
second appeal, Sarabjlt Singh Y. Gur Bakhih 
Singh, 19 O.C. 159 = 36 Ind. Cas. 916. 
STUART, J.C. 

(11) Suit by manager — Want of necessary 
parlies — Dismissal . 

Where there is; an scout appointed to enter 
into contracts on behalf of the Mtla/cshara 
family, it is only proper that that agtinf.should 
bo regarded as representing tho family in all 
suits brought to enforce the contract. 

Whero a contract has been entered into by 
one karta , the succeeding Jcarta , upon the 
death of the maker of the contract, would be 
entitled to represent tho whole family in a suit 
upon the contract fa) 

But if it is intended to puc in tho name of a 
managing member of n family on account of a 
orcach ol contract mace by a former manag- 
ing member, it must be clearly Btated in the 
plaint that the suit is by that managing 
member ns a managing member. The name of 
the present managing member must be clearly 
givon. It n not sufficient ihafa he should be 
accidentally on the record as one out of the 
many members of the family of whom several 
persons bad been omitted. 

If a plaintiff proceeds to trial to recover pro- 
perty which is the joint property of two or more 
porsons, and he omits to join all proper and 
□eoessary parties and if when the case comes 
to trial the rights of those parties who ought to 
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be added as parties to the suit are barred by 
limitation, then the Court has no alternative 
but to dismiss the application for want of pro- 
per or defeotive joinder of partiop.. 

Any subsequent joinder of parties oould not 
cure the defeat underlying the plaint. Qirwar 
Narain Mahton v. Muasammat Makbuneea, 
1 Pat. L.J. 46$ = 36 Ind. C»s. 542. 

ROE and JWALA Pit ASAD, JJ. 

Reference (a) 33 A. 272, F. 

(12) Joint family consisting of father and 3 
sons — Suit by father and one son to recover 
debt due to the family— Father alone agree- 
ing to be bound by oath of defendant— Son 
withdrawing suit with liberty to bring fre§h 
suit— Fresh suit by the three sons for + of 
the debt — Maintainability — Co-parcener's 
power of alienation in the Central Provin- 
ces. 

The joint family in this case consisted of the 
father and three adult sous. The firat suit was 
brought by tbe father and ono son B ouly to 
reoover a grain debt, duo to the family. When 
tho suit camo for trial, the father was willing to 
bo bound by the oath of the defendant, but the 
son B waB riot willing and obtained permission 
to withdraw the suit with permbnion to bring 
a fresh suit, The suit as brought by tho father 
was dismissed. B and his two brothers now 
brought a fresh suit on the same cause of action. 
Held that tuo parties were exactly in the same 
position mb if all tho four members of tho family 
had brought one suit togeLhor and the father 
consented to be bound by tho oath of the 
defendant, while the sons did not, and that the 
eons were therefore entitled to a decree for 
thoir 4 share in the total claim. 

When a Hindu father, a member of a joint 
family, suca or is sued, it is to be presumed that 
ho sued or wis sued in bis representative capa- 
city, (a) but in tho nrcaont case, the father was 
not the sole plaintiff in the first suit, and there 
was not, in the circumstances of tho case, any 
presumption that he was suing as manager on 
behalf of the family, 

Urd3r the Mitakshara Law as interpreted in 
tho Central Provinces, a member of a joint 
family oan alienate his sharo without t<he con- 
sent of the other members. Rameshwar v. 
Bhangllal, 12 N.L.R. 45 = 32 Ind. Gas. 996. 
BATTEN, A.J C. • 

References:— (a) 12 M. 483 ; 27 C. 229 ; 5 N. 
L.R. 181 ; 33 A. 272 ; bG A. 383, R. 

(13) Mitakshara — Joint family— Will execu- 

ted by father— Separation — Debt contracted 
during minority —Ratification -Liability 
of minor. • 

B died leaving him surviving threo sous K, 
G and H. B executed a will in which he direct- 
ed that his three sons should live jointly, but 
should any disagreement arise, thon K, the 
eldest son, would have to give to his two minor 
brothers Rs.50 each per month for their support, 
and upon their attaining majority they would 
get Rs.50, 000 in cash and some landed property. 
The residue of the testator’s property was given 
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to the eldest son Including bonds oonneoted with 
money lending business, and he was to be liable 
for the debts. In 1904 while both G and H were 
minors E paid over Re. 20 000, and gave to his 
brothers the property to vjiich they were entitl- 
ed under the will, and in that year the business 
styled “Baldoo Das Gulab Chand” was started. 
G attairftjd majority in or about 1905, and H 
not till 1912, This firm was started, with the 
money got from K. G executed the hundis in 
suit in 1910, on behali of the firm. H contend- 
ed in the suit that he was not personally liable, 
the hundis having been executed and the dobts, 
if any, incurred whilst he was a minor : Held, 
that tbe liability having been incurred whilst 
II was a minor, he was not, under tho circum- 
stances of tho case, liable to tho plaintiff. 

Semble, tho only separation that oould have 
taken place would be on tho basis that the 
three brothers had agreed to aooept the division 
made by their father, that is to accept the 
will, but infiKrauch as such an arrangement 
involved a contract there oould bo none such, a 
minor being prohibited from contracting by 
tbe express provision of law. Har Bllas V. 
Shankar Lai, 14 A. L.J. 521 = 36 Ind-Cas, 102. 
Richards, c.j. and rafiq, j. 

• (14) Partition — Alienations by members of 
portions of joint family property , effect of — 
Joint family , disruption of. 

Held that, tho fact thiJt for years past the 
various mom hers of a joint Hindu family have 
been repeatedly alienat4ng various portions or 
shares of tbe family property as their own, is 
enough to show that a disruption cf tha joint 
Hindu family has taken place, although there 
has Lem no regular partition of the estate by 
metes and bounds. Mathra Das y. Gopal Dab, 
GJ P.W.R. 1916 = 33 Ind. Gas. 626. 

Shah Din and Ciievis, j.j. 

fl3) Hindu Law— Mi takshara— Joint family 
— Charge created by one member, whether it 
binds the family property after his death — 
Whether share of son born subsequently to 
creation of the charge is bound— Limitation 
Act (IX of 190S), Arts. 120 and 132— 
Principal and surety — Debt barred by 
limitation against principal , tohtlher surety 
liable . # 

VIhero a Mitakshara father has purported to 
oreate, for a purpose not oonneoted with the 
family, a charge upon the property of a joint 
family of which he wsb tbe head, that oharge 
cannot bo onforced after the death of the fathdr 
against a son born into tbe joint family subse- 
quently to the transaction (a). 

One co-parcenof has no authority, without 
the oonsent of his oo-eharers, to mortgago his 
undividod share in a portion of the joint 
family oeiafce, in order to raise money on his 
own aocount and not for the benefit of the 
family (b). 

One member of a joint family cannot deal 
with his share in the proporty of the joint 
family so as to oroato a charge which will 
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survive him. Jwala Prasad v. Maharajah 
Protap Udal Nath Sahl Deo, l Pat. L.J. 497. 
ROE and JWALA PRASAD, JJ. 

References : — (a) 24 A. 50 1 ; 5 B. 6^7 ; 28 B. 
248; 12 C. 330 , 33 M. 4*03; 3 IUjM. <F.B.) 3l; 
3 C. 19S; 5 0. 148, R. ( b J 3 B.L.R. ^F.B.)31, It. 

(16) Jotnt family property— Self- acquisition. 
Uudcr t bo Hind.i law coparcenary property 

falls nno ihrou classes. (1; Ancestral property 
i.e. t property which a mvi inherits from a direct 
mala auccsfcor. (v) Property acquired by the 
members of a joint family by or with the assist- 
ance of joiul. funds or by their joint labour and 
(3) sclf-»cquired property voluntarily thrown by 
the owner into the joint-stock with tceintenticu 
of abandoning all separate claims upon it. The 
member of .i joint Hindu family, who alleges 
that a particular property is joint laraily 
property, must show ih-'.o it falls wit, bin 
one or other of these three categories. Very 
strong evidence would be. needed to make out a 
casa of the third kmd. A father's seif acquired 
property cannot become the joint family 
property ot himself and his eons, simply 
because the pone had been living with him. In 
the absenca of proof that self-acquired property 
has b*.en voluntarily thrown into the joint 
stock it cannot be said to have aooreaito.1 io the • 
nucleus of joint family property formed by 
the ancestral proparty obtained subsequent to I 
the se)f-a:qm?cd prop fty. Narenuar Bahadur j 
Singh v. Abdul Haq, 30 Xnd. Cis. 2,6. 

Lindsay, j.c.. aid Kaniiaiya lal, 

a j.c. 

(17) Mortgage by one member— Liability cf 
survivors on death of that mnmbcr. 

Whore a member of joint Hindu family 
mortgages the joint family property, the 
mortgagee cannot, get a mortgage dcc^o for 
sale np.anjfit the rurvivmg mecibcis on the 
death of the mortgagor, unie.^ tbo mort- 
gagee proves that the money was borrowed 
for purposes whi m arc binding on the joint 
family. Nor can a personal decroo ftgair^t tho 
surviving members bo piss ri, as such a course 
would amount to giving the mortgagee indirect- 
ly what ho cannot obtain directly. Ram 
Nath v. Mahadeo Prasad, 30 lnd. Cas. 382. 
Lindsay, j.c. 

(181 Property acquired by a member without 
aid of ' ancestral or joint family funds , 
nature of. 

Property acquired by a member of a joint 
Hindu family without the aid of ancestral cr 
joint family funds, in tho absence of any indica- 
tion of intention to tho contrary is joint family 
property. Lh.it it is open to ' the person so 
acquiring to il.vw that tho property was treated 
as bis separate property. Muthan v. Punlakoti 
Mudallar, 31 lnd. Cot. 18. 

Ayling and Tv Aim, jj. 

References:— 25 M. 149; 27 M. 32; 34 M. 
2J1; 12 M.L.T. 240. F 

W191 Charily — Management — Agreement — 
he% Construction* 
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The language of the agreement in this oaB6 
between the members ot a joint Hindu family, 
which directed division and indicated that 
certain charities should be managed by the 
head of the family in each branch for the time 
beiug, wab held to clearly point to tho intention 
that tho Ji inagement should be in the hands of 
the male heads and not in the hands of females. 
Krishuaswami Filial Y. Mookayl Annual, 31 
Iud. Cas. 35. 

'Wallis, c.j., and Srinivasa Aiyan- 
g ar, J. 

(20) Promissory note by some members for 
family purpose— All members liable. 

If some uiumbors belonging to an undivided 
Ilineu family, fer family purpose, execute a 
promissory note and burrow, all the members 
of the joint family are liable. It is a liability 
imposed on them by the Hindu law apart from 
the contract entered into by the other members, 
(a) Chlnnlah Ghetty v. Tikkanl Ramaswamy 
Chetty, 31 lnd. Cas. 317. 

Srinivasa aiyaxgak. j. 

Reference : — 'a) 23 M. 597, F. 

l'2i) Partition — Agreement amrna members noi 
o partition- -llow jar bindi uj , 

A comeromirfo whereby a Hicdu widow bound 
herself ,o enjoy tjmali poif-cs-non of tho family 
property w ; fh the tuns and grandsons of her 
deceased husband's brother and not to ask for 
partition is binding upon her, if no equitable 
ground has been made out by her for not giving 
effect to the agreement (a). 

An agreement between the members of a 
Hindu family not to come to a partition might 
bo binding upon tbcm.v.ives. Chalta Daesya 
v. Madan Chandra Das Barker, 33 lnd. Cas. 
33. 

N.R. Chatterjea and Richardson, jj. 
Reference : — (a) 12 C.W.N, 793, R. 

(22) Debt — Alienation of properly by some 
members — Legal necessity — Consent of 
c 0 -parceners — Onus of proof. 

A debt oontractou by a member of an undivi- 
ded Hindu family cannot be presumed to have 
been incurred for a family necessity: it is for tho 
creditor to cstablibh the point by evidence. 
The fact tuat a long period h'.viug elapsed it 
would be, difficult for the creditor to adduce 
evidence on tho point would in no way reliove 
him of the obligation to do so. Similarly there 
is no presumption that a transfer of family 
property by some of the oo-parceunrs was assent- 
ed to by the other oo-Dirccnerp v Biehwanatha 
Singh v. Kampal Singh, 33 lnd. Cas. 778. 
8tuaV.it, a. j.c. 

(23) Mitalcshara — Decree against father — 
Suit by sons to set aside execution against 
ancestral estate — Onus of proof as to 
nature of debt — Property in hands of a 
member— Presumption— Property taken by 

‘ sons under their father's will , nature of. 

Where a decree obtained against a member 
of joint family under the Mitakshara law fox a 
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debt contracted by him is executed against the 
ancestral estate, the judgment* debtor’s sons 
oannot sue to set a side the execution unless 
tbe^r prove that the debt was contracted lor 
immoral purposos (a). • ' 

There is no presumption that property 
belonging to a member of a joint Hindu family 
is neoesBarily joint ancestral property, anu tho 
onus of proving that it is ancestral lies upon 
the person who alleges it to bo anoestral (6), 

Where a will by whioh a Hindu father 
disposes of property in favour of his sons ie 
assented to by tbora, and its terms show clearly 
that the testator did not intend that the pro- 
perty should bo held subject to the incidents o£ 
survivorship, tho property taken by the sontf 
under the will must be regarded as their oolf- 
aoquired property (cj. Jadunath Singh v. 
Bhabhutl Praaao, 33 lad. Can. 7S5. 

STUART, A.J.g. 

References : — G, 7 1 7 (P.C)^lo I. A. 
99 ; 17 O.C, Jl8=iO.L,.J. 503 = 25 lud. Cas. 
917, H. \b) and 11 Q.u. 211 = 12 lru. CLf. 
770, F. 

(21) Mortgagee — Assignment of mortgage 
rights by hens of mortgagee— Suit lor fore- 
closure by assigns s — Maintainability — 
Assignment by adult member— If binding on 
his minor brother — Deb*, incurred }or benefit 
of family. 

A mortgage had fcev.ii t Hooted in f.vuur cii a 
member of a jomt family. * Altor ms death ou 
rights debocuded to his wmuw, i- o nuphuwa and j 
his brother’s widow. The period ot liu>i».Vii:m | 
for a buj « on the mdrtgago which was hold by ! 
this joint family was abi-ut io expiij. The 
widows aud one nephow who was an adult, ^ho • 
other being a minor, assigned thaiY rights 1 
under tho mortgage by registered deed for the ' 
best sum they could ob! am, in order to clear | 
off the debt which had been incurred in the ■ 
name of the Mtulfc member and the two widows, 
and whioh had oeen expended on purposes 
which were for tho benefit oi the family. Tho 
adult muiubor did not in tne deod purport to 
act as family manager cm behalf of his minor 
brothor. Tho assignees sued the representa- 
tives of the mortgagor for foreclosure. Held 
that they wero entitled to a foreclosure decree ; 
and that tho adult nophow, m oxeouting the 
deed of assignment, was acting hr Jcarta on 
behalf of the joint family ; anrl that tho assign- 
ment was justified by legal necessity which was 
binding upon tho minor although ho was no 
party to the deed. Rukraiu Kuar y. Ashiq 
Husain, 34 Ind.’tJas. 3. 

Lindsay, j.c. • 

(25) Hindu Law—Mttakshara—Joint family 
—•Father— His powers of alienation of co- 
parcenary property— His powers larger than 
those of an ordinary manager. 

Although according to the Mitakshara system 
of lawi the father takes' no greater interest than 
that of a son in oo-paroenary property, he can 
pay his personal debts out of the income of such 

50 
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- — 12. — Joint Family— (Continued). 

property and bind his son and grandson, whether 
they be minors or adults by a oharge or make 
alienation of the oo-paroenary estate or any 
portion thereof for the purpose of paying such 
of his debts whioh he has incurred before the 
date of such change or alienation, provided that 
suoh debts have not been incurred for an illegal 
or immoral purpose or consideration. Onoe the 
property b'as been alienated out of the family, 
the son or the grandson can only recover posses- 
sion by proving that the particular debt lor the 
discharge of which the property was alienated 
wap coni rooted for an illegal or immoral 
purpose. 

TJUo lather in the joint Hindu family, 
although he may be the manager has the 
power ot alienating tho joint family property 
for the purpose of 3ati?f>mg an antecodont debt 
contracted by himbelf, providod oniy that the 
debt is not limited with illegality or im- 
morality. Jugul Kiahore v Raghu bar Singh, 
34 xnu. Oas. b’d. 

Lindsay, j.c. 

£2(3) Mortgage oy \aihor — Suit against sons — 
L'Ajal necessity-* Burden of proof -Practice 
— Amendment of plaint — )Vhtn allowed . 

Where a morigagoe ol jomt family properties 
fr^m the lather in a j ji'm. Hindu family sued the 
sous to recover tho amount tberaol by Bale of 
iho mortgaged properties, and the sons pleaded 
fch.it the unrrg'ge was npt valid rmd binding 
on them as there was. uo necessity therefor. 

Held, tha- lLb burden ’was on the mortgagee 
to prove eimer that the debt was borrowed for 
» iogal neiLJjuy and u therefore binding on 
tho joint family property or to show at any 
rate, that he ui+uo some enquiries with tho 
object of satisfying him3elt teal the money 
w»h being lakon for purpot-cs considered legally 
binding jn). 

Where tho relief ol limed in the plaint was 
only for a decree for • aio on tho bams of the 
mortgage aud tho suit was tried in tho Court of 
first instance on tho basis alone, held that the 
plaintiff should not be allowed to amend his 
plaint, in tho appollaio Couri by adding 
a prayor in tho alternative for a simple 
monoy aeoree against the defendant in caso 
the sums borrowed under the mortgage doed 
was not proved to have boon for legal nccoasity 
especially when the defendants had asserted 
that the moneys, if any, were* borrowed 
by the father for his immoral purposes and no 
issue regarding it had been raised aud decided 
upon in the lower Court. Budhan Lai Y> 
Jagan Nath, LU lud. Cas. 757. 

Lindsay, j.c. 

References (a f 12 Ind. Cas. 347 = 14 O.C. 
299, R. 

(27) Ancient grant in favour of one member 
of the family — Presumption — Ejectment % 
suit in— Burden of proof — Waiver as proof 
of title . 

The presumption is that all ancient grants 
are made for the benefit of the joint family and 
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not for the benefit of the individual membor 
thereof in whose name they sfc»nd. 

In a suit for ejectment bofore the plaintiff can 
Buooeed bo mint strictly provo his own tide and 
no title can be acquired against a third party 
by a waiver not binding on th.itf party and still 
less can it bn acquired by a waiver which to 
the knowledge of the Court is a falsi; waiver. 
Durga Bai v. Sobha Singh, 31 Ind. Cas. 827. 
ROE and JWAH PRASAD, ,JJ. 

Reference 9 W.R. 658, R. 

(28) Discretion exercisable by manager — 
Building nf a residential home whether a 
legal necessity, 

A certain discretion must be allowed to tho 
manager of a joint. Hindu family. He is 
expected to deal with the family property as a 
reasonable person would* df.il with his own. 
Held undor the circumstance* that the con- 
struction of a residential home was a legal 
necessity. Ram Singh v. Narain Lai, 35 Ind. 
Cas. 3-26. 

PiaaoT and Lindsay, j.j. 

(29) Earnings of hoo brothers, nature of — 
Appeal [second appeal) — Findings of fact 
unsupported by evidence. 

Where two brothers of a Mitak3hara family 
coming to Calcutta worked a3 coolies and out of 
money so earned by them purchased a hut, 
suoh circumstance dofs not legally warrmt tho 
conclusion that tho hut was purchised from 
the joint family funds, in tho absence of 
evidence that the money earned by them W'is 
ever put into a common ^tock or treated as 
money belonging to the two brothers represent- 
ing a joint Hindu family. Moti Boull Y. 
Bhagawan Mlsri, 35 Ind. Cas. 65a. 

Fletcher and Twunon, j.j. 

(30) Separation— Burden of proof —Allowance 
to mother by sons—L*ase by all members — 
Familu custom, proof of — Widow — Mainten- 
ance in » oint family— Encumbered property 
inherited — Paying off encumbrance from 
joint funds— Effect —Svroivorsh Ip tn regard 
to property inherited collaterally —Evidtnce 
Act (I of 1872>, fi. 145 — Discrepancies in 
vntnesses' statement— Judgment, talue as 
authority . 

Per Stuart , A.J,C'. — Where it is admitted 
thu the. members of a Hindu family wore jfiint, 
the burden r t proving separation is on those who 
allege it. Rons in a joint Hindu family may 
well give their mother a small separate allowance 
from tfco jmnt family funds for her private 
expenses ‘o be expended on relig’ous purposes. 
This circumstance do-in not legi d to the inference 
that the members had . eparated. 

The fact that a cert in lr.a:,o was executed by 
all the members of the fam-iy does rot prove 
that the family is divnVd. Very strong and 
cogent evidence should be produced to prove a 
family custom to thi eGoc* that a widow 
nufcoeeds to the pr iperfry of her husband oven 
though be is a member of a joint Hindu family. 


tfindu Law— (Continued), 

—12.— Joint Family— (ConfinweJ). # 

Where the plaintiff ilaims the property of 
his deceased brother by right of survivorship on 
tho ground that he • and the deceased were 
members of a joint Hindu family and the 
deceased’ s wicTow pleads separation between the 
two brothers and contends that, in oase the 
Court finds that the brothers were undivided, 
her claim for maintenance should be fixed, tho 
Court neod not fix her maintenance if it finds 
that the family was joint. 

Wliero a joint Hindu family inherits an 
encumbered property trom a collateral, the 
paying off of the encumbrance out of joint 
family funds does not show that the property 
was acquired from such funds. 

, From the mere fact that a member of a joint 
family as lambardar managed the property, it 
oannot be inferred whether tho property was or 
was not treated as joint family property. 

If the property has been inherited by mem- 
bers of a joint Hindu family, if it could have 
been partitioned ‘among them at tho time that 
it was inhtrited, the rule of survivorship 
applies. Iu is not material whether such 
property catno by obstructed inheritance or by 
unobstructed inheritance^). 

Per Kanhaiya Lai, A.J.C . — Where a Court 
finds certain discrepancies between a witness’s 
statement made before it and that previously 
made before another Court, t.he witness should 
be asked to explain them as requirod by S. L46 
of tho Evidence Act (6). 

The payment of a joint liability out of joint 
funds would cot make the property on whioh 
that debt is charged a joint acquisition. 

Although the rule of survivorship governs 
property inherited by undivided brothers from 
their m&lernal grandfather and which can bo 
treated as ancestral or joint family property, 
that rule cannot be extended tn oa«es of colla- 
teral succession, because the property inherited 
from separated collaterals cannot bo treated as 
ancestral or joint family property. Unless the 
property comes by descent from a lineal 
ancestor in the malo line, it cannot bo deemed 
ancestral or joint family property. There is no 
distinction in principle between separately 
acquired property and property separately 
inherited by two or raore members cf a joint 
family. The distinction between ancestral and 
self -acquired property on the one hand and self- 
acquired and separate property on the other is 
well marked, and the authorities in India are 
agreed that the property inherited from colla- 
terals follows the incidents cf self-acquired 
property (c). 

A judgment is an authority for what it 
decider, but not far what may seem logically to 
follow from it(d). Suraj Bakhah v. Sukhdel, 
32 Ind. Cas. 291. 

STUART and K\NHAIYA IiAL, A.J.CS. 

References (a) 17 0. 33; 9 M.I.A. 639 = 2 
W.B.P.O. 31 ; 19M.70; 25 M. 678 = 29 I.A. 
• 156(P.G.)-7 C.W.N. 1 = 12 M.L.J. 290; 27 M. 
300=13 M.L.J. 398; A.W.N, (1907) 211- 
4 A.L.J. 582-29 A. 667; X Ind. CaB. 760 
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-32 M. 83-6 M.L.T. 71 ; 9 Bom. L.R. 1293, 
A. and uiacwsed. (b) 29 Ind. Cas. 639 — 13 A.L.J. 
670=19 C.W.N. 729 = 17*Bom. L.R. 627 = 22 

0. LJ. 1=29 M L.J. 34=18 M.L.T. 1 = (1915) 
M.W.N. 484=2 L.W. 611 = 39 B. 441, R. <c)25 
M. 678; 6 Ind. Cas. 721 = 18 M.L.J. 379 = 12 
C.W.N. 1049 = 8 O.LJ. 359 = 35 C. 1039 = 36 

1. A. 206 (P.0.) = 10 Bom. L.R. 790 = 4 M.L T. 
207 = 128 B.W.R. 1908 = 42 P.R. 1910; 11 M. 
I. A. 75 ; 9 M.I.A. 539 ; 7 Ind. Caa. 446 = 34 B. 
510=12 Bom. L.R. 487; 15 Ind. Caa. 774= 
36 B. 424 = 14 Bom. L.R. 400 ; 29 A. 667 ; 32 
M. 88 ; 27 M. 300 ; 6 C.L J. 38.) ; 9 Bom. L.R. 
1293, R. (d) (1901) A.C. 495 (506) ; (1914) A.O. 
25 (40), R. 

• 

(3 1) Hindu Law - - Joint family property — Pro- 
perty acquired by one member — No nucleus 
of ancestral property— Separate property — 
Burden of proof— Joint business — Presump- 
tion . 

In a case where the property was acquired by 
one member of a joint Hindu family, and there 
was no pre-existing nucleus of ancestral pro- 
perty, the presumptiou is that it is his separate 
property and the burden of proving that the 
property was subsequently thrown into the 
common stock is on those who escort this ; the 
faot that bo lived with his son in that property 
and supported and married bun ana carried 
on business with hitn elsewhere, and even 
raised money for the purposes oi the business 
by mortgaging this very property, would not be 
enough to discharge the onus. Ethlrajulu 
Naldu v. Govlndarfrjulu Naldu, 32 Ind. Cas. 
12 (F.B.). 

WALLIS, C.J., SESIIAGIRI IYER and 

Philips, jj. 

(32) Mortgage by Kart?* — Absence of descrip- 
tion in the deed as being txecuted by karta. 

Where a mortgage-deed was executed by the 
karta of a joint Hindu family, who was tho 
solo member of the family comoetonfc to enter 
into legal relations on behalf of the family, the 
mortgage transaction muds the other members 
of the family, even tnough tho executant of the 
document has not described himself as executing 
the deed as Jc-'.rta of the family, Mahadeo 
Prasad v. Mu sea in mat Tikni, 30 Ind. Cas. 
685. 

STUART, A.J.C. 

References : —25 A. 407=5 Bom- L R, 479 = 
7 C W.N. 691 = 30 I. A. 165 = 8 Sar. P.G.J. 483 
(P.C.), F. 

(33i Insolvency of Manager of joint family — 
Entry of debt in schedule attached to peti- 
lion— Saving of limitation as against other 
members . 

Whore tho manager of a Hindu family 
became a bankrupt and filed a petition in 
insolvency, the entry of a debt in the Bohedule 
attached to the petition doeB not amouut to an 
acknowledgment of the debt within the moan- 
ing of S, 19 of the Limitation Act, so as to bind 
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the other members of the family, as an insol- 
vency proceeding is nob one on behalf of the 
other members of the family! but is only the 
personal aot of such manager, Klseendoes v. 
The Katan M akanjee Spinning and Weaving 
Co. Ltd., 36 led. Cas. 389. 

Wallis, c..t. and Phillips, j. 

(34) Entry in revenue papers of name of widow 
of deceased member — Separation of family. 

The entry of the name of the widow of a 
deceased member of a joint family m the 
Revenue papers does not afford any evidenoe of 
separation as between the members of the 
familv, as mutation of names is often effected 
in favour of widows for their consolation. 
Bakhtawar Singh v. Ram Singh, 36 Ind. Cas. 
44. • 

8TUART and KANHAIYALAL. A.J.CS. 

(34-n) Hindu Law — Conversion cf self acquisi- 
tion into family property — Widowed daugh- 
ter in-law's maintenar.ee — Wedding 
presents. 

Per Coutls Trotter, J, — If a maD has property 
which he has acquired by his own exertions, 
but shows conclusively by his subsequent 
conduce and subsequent dealings with that 
jwoporty that his intention waB that it should 
bo regarded, and he himself regards it, as 
being property in which his family has a 
Ebare then that becomes thence forward family 
property under tho Hindu Law (a). 

A widowed dauqhter-Jli-law is entitled to be 
maintained out of such family property. 

Wedding presents such as cloths and jowels 
given to a Hindu wife for her own use at the 
time of her marriage aro her separate property 
intended to be enjoyed by herself. 

Srinivasaiyengar , J. . — Qwere. Whether a 
member of a joint Hindu family who owns 
immoveable property as his self- acquisition can 
convert it into joint family property without 
an instrument m writing registered in the 
Provinces where the Transfer of Property Aot 
is in force. Thcylambal v. Krishna Pattur, 
32 Ind. Cas. 955. 

COUTTS-TROTTER and SRINIVASAIYENGAR, 
JJ. 

References : — 10 M.I.Ap. 190 ; 25 M. 149 ; 10 
Bon?. L.R. 175 ; 15 Bom- L.R. 584 .32 B. 479; 
12 M-L.T. 240, F. 

(34-b) Managing member , promote by, renewed 
after he ceased to be such— Acknowledg- 
ment, effect of. 

A pro-noto exqputed by a managing member 
of a joint Hindu family for himself and his 
brothers cannot be renewed by him afttr he 
ceases to be such. An acknowledgment by 
him will not bind tho other member* of the 
family so as to save limitation against them. 
Kodanda Rama Aiyar v. Avuuachala Alyar, 
32 Ind. Cas. 997. 

SRINIVASA IYENGAR, J. 

Reference 17 B. 512, D. 
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(85) Joint Hindu family — Ancestral business 
— Liability of minor numbers, Wadhawa 
Shah v. Rattan Chand, 189 P L.R. 1915-126 
P.W.R. 191 5 - SO l>'d. Cas. 813. Sac Final 
Part, 1915, Col. 78*1 . 

(36) Mifciksbara Law — Joint family — Dis- 

ruption — Burden of pi oof, Narpat Rai Y. 
Devi Dp.b, 85 1\R. 1915 = 31 Ind. 631. 

See Final Part, 1915. Col. 785, 

(37) Aroras—Law applicable— Widow of pre 

deceased son— Widow hcldiny husband's share j 
by way of maintenance — Widow's power of 
alienation . Chandan Mai y. Mussaromat 

W&siudi, 9i P.R. 1915 = 168 P.W.R. 1915 = 31 
Ind. Cab. 511. Bco Final Part, 1915, Col. 785. 

(38) Tender of pattu, when valid— Manager 

of joint Hindu f unify, u competent thunder 
patia. See MAD. ACT VJ1I OF 33G5 (RENT 
RECOVERY), N\. 4 L.W. 654. 

(3 9) O onoaiji v bf 1 — Succession — Per- 

sonal la >v--J or-. b farcii} — Doii.h of rn" mem- 
ber- Hi v.iu' ion oi i ? • t c i c* - 1 . 8oe U- P. ACT II 
OF 1901 'AGRA TRUANCY). No- 13, M A.L J. 
978. 

(40; Cv, ‘'liiirei* i.iclu: ••s nirmbe'-s of joint 
family though their names bo not. entered in 
the kheicai. S e L K ACT JV OF 1 9\2 
(Court of Wards*. No. i, pj O C. 300. 

(411 Pos^e^ion obiai^o.] by one member on' 
bebalf of whole f anility — Nature of poes^ion of 
that- member as against others, S?e ADVERSE 
Possession, No g, 3f> ind. Ca?. 5b6. 

(42; Joint carrying on buhin^HS in 

partnership— Um'i’.vjt by family if terminates 
with der.'-h of oo-r> ir-jrnor. See BROKERAGE 
Contract, No. i, 20 0 W N. 708. 

(43) Joint dr^e d ■*>■1 of toe family — Power I 

of mat ager i .0 give di-ch.vge without concur- | 
renoi' o f tiiv 1 r'bor ir ,i,bcr •. Sr.o ClV. PRO. 1 
CODE 11903), No. 4.0, 3 L.W. 579. > 

(44) Suit fully contested by manager of joint ! 
family — Renre^nUti'-n of minor* -Irregular 
appointment or gua r d'in ad It gw— Effect. 8re 
CIV. PRO. Code (190Hj, No. 581, 14 A.L.J. 
589. 

(45) Suiu for m 'licious prosecution against 
manager of joint Hindu family - Abal< men!. — 
— Cause of action — SnrvHal- Leral reymsent- 
a‘ivo applying for setting a-ioo =• batcijv.'nt — 

R r .u-ai *1, a .*■ Civ. Pro. Code (1908), 

No. 519, XI Tou. Cas. 4. 

(40) See Evidence, No. 6, 32 Ind. Csw. 380. 

(41) Minor whether cin be manager of Hindu 
family or guardian of perbon or property of 
his minor wile or children. .Sto GUARDIANS 
AND Wards Act, No. u, 20 M L.J. 21. 

(48) What ccm.tnute'i an intention to con- 
vert pelf-acquired p»<.pjriy into joint property. 
Bee HINDU Law (aDuIWION,; No. 13, 1 Pat. 
L.J. 529. 

(49) Gift— Joint family— Gift by one mem- 
ber in favour of another, validity of. Bee 
Hindu Law (Gift), No. 4. 36 ind. Cas. 44, 
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(50) Presumption as to whether the earninga 
of one member belong to the family — Son assist- 
ing father— Inferenc? as to managership. Bee 
Hindu Law (Partition), No. 2, 30 M.L.J. 
308. 

(51) Joint Hindu family— Business started by 
father alone — Whethor son oan be adjudicated 
insolvent for father's debts— Contract Act, 
S. 248. See INSOLVENCY, No. 3, 20 M.L.T. 
565. 

(52) Unambiguous declaration of intention to 
separate — Subsequent manugemont by one 
member on behalf of all — Acknowledgment by 
such manager if binding on tho others. Bee 
Limitation act (ioob), No. 80, 3 L.W. 231. 

(53) Partition— Joint family property —Suit 
for partial partition, if maintainable — Plaintiff 
to be givon option of amending the plaint— 
Costs on pirt decreed. Seo PARTITION, No. 9. 
156 P.W.U. 1910. 

(54) Partncisbi j — Joint Hindu busily — 
Membership of she manager not memborrbip of 
the family — Termination on the death of the 
manager— Suit fu dissolution — Limitation. 
Seo Partnership, No. j, 19 M.L.T. 66. 

(55) Allegation of apparition by a member — 
Adverse decision— Second appeal— Setting up 
existence or j,imt family. See 1’LKADINGS, 
No. 9, 36 Ind. Cap. 085. 

(56) Personal onn tract with managing 
member of joint Hindu fr roily— Liability of 
sons — Civ. Pro Code, 190S, O. VI, r. 17. See 
BpECiFfc performance. No. 9, 31 [nd, Cas. 
l. 

(57) Discharge of father --Liability of sms in 
a j-ii.t Hindu f»rn i\ Seo STRAITS Settle- 
ments Bankruptcy Ordinance, No. l, 31 
M.L.J. 386. 

(58) Surv'vor?, rigb* of, or. death of member 
— If to get .-r.ooe’D'jn .crtificaLe. See SUCCES- 
SION Certificate act (1889), No. 6, 31 Ind. 
Cas. 901. 

— 13. - Maintenance. 

Sec Hindu Lwv— Partition. 

See Hindu L av- Widow. 

See Maintenance. 

(1) Wife voluntarily residing away from hus- 
band— Plea of unchastity—No proof , but 
mere suspicion — Duty of Court. 

Where a suit is brought by a wiio to recover 
maintenance from her husband and the husband 
bets up tho pica of uncha i ’Aity on her part, 
a woman should not be branded as unchaste by 
judgment of n Court on the ground of mere 
suspicion ; it must do bo only upon strong and 
sure grounds (a). 

Suit by a wife claiming separate maintenance 
from her husband. It was found that the plaint- 
iff’s allegation that the defendant expelled her 
from his house was not true. The real cause of 
her having lived separately from her husband 
was the misunderstanding arising from the 
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13.— kalntenanoe— (Concluded). 

ciroumstancQ of her husband having married a 
second wife. There was no proof that the defend- 
ant abandoned or deserted or expelled the 
plaintiff without justifying oausg.* Held that 
the plaintiff having voluntarily deserted her 
husband without justifying oaui’e was not en- 
titled to olaira separate maintenance from her 
husband. Yesubal Bhratar SadaBl^v Ganesh 
DeBpande v. Sadashiv Ganeah Despande, 30 
Ind. Cas. 931. 

BATCHELOR and IlAYWARD, JJ 

References : —{a) 7 Ind. Gas. 237 = 14C.W.N. 
865 (P.G.); 7 A.L.J. 371-8 M.L.T. 147 = 12 G. 
L.J. 206 = 20 M.L.J. 614=12 A. 110=12 Bom. 
L.R. 638- (1910) M.W.N. 313 = 37 1 A. 152, F m . 

(2) To widow provided for by aqreemtni in 
writing — Subsequent unchastity — Rights, if 
forfeited — Starvation allowance , when allcived. 
Sathyabhama y. Kcsavacharya. 18 M.L.T. 
23 = 29 f* d. Cp.s. 397 = 29 M.L.J. 87 = 39 M. 
658. Sec F.nal Pact, 19 ib, Gol. 789. 

(3) Illegitimate son of a co-mu cenor— Pi overly 
given for maintenance -Not ancestral. —No tight 
by hi . Ill to illegitimate son's son. Krlstnaswaml 
Nafdu v. Scuthaiakshml Animal, 13 M L/C. 
512 = 39 M. 1029 =3 L W. 317 = 3L bid. Cae. 
803. Soa Final Part, 1915, Gol. 739. 

(4) Agreement, canstntclion of an Hindu 
widow agreeing with her hu ib in T* reversioner 
to Lead chaste Life — If Wot le t ting chaste hfe % 
forfeiture of mavitenaaco — Second appeal — 
S. 11 of Act HI of 1914. Muspauimat Tara Devi 
Y. Dhanapat Rai/150 P.W.R 1913 = 31 Ind. 
Gas. 797. See Fmil P*rt, 1915, Cd. T90. 

(5) Daughter -in law's claims u qarnst her 
father-in law Massammat Budhau v. Kadiia 
Kiehen, 103 P.R, 1915 = 32 L.d. Ct«. 33. S-o 
Final Part. 1915, Col. 790. 

(6) Widow “*("{’ int for >n — Pur- 

chase of proper y from ino.-nv 1 — Ab olute interest 
if acquired ir.v.a purcb i*o --Sacco i >;on to such 
property. See HINDU Law (WOMAN’S 
Estate), No. l, 3 L.W. 422. 

(7) Hindu Law — Conversion of self-acquisi- 
tion into family property -Widowed daughter- 
in-law’s maintenance — Wedding nresent‘3. See 
Hindu Law (Jolnt Family), No. ot-a, 32 
Ind. Cas. 955. 

14.— Marriage. 

Soo Hindu L,a>v (Widow 

(1) Marriage of Hindu girl contracted by 
maternal uncle , validity of— Presence of 
paternal relatives — Injunction obtained 
without reasonable and probable cause — 
Suit for damages— Code of Civil Procedure 
(1908), O, XLI, rr. 2?, 25— Remand, 

According to Hindu Law, so long as there are 
competent paternal relatives in existence, the 1 
maternal relatives of a girl have no authority to 
give her in marriage ; but in oases whore the 


Hindu Law— (Continued), 

14.— Marriage— ( Concluded), 

paternal relatives refuse to act or have disquali- 
fied themselves from aoting, the maternal rela- 
tives aoquire authority to contract marriage on 
behalf ol the girl. , 

A Hindu girl ^ho was livjng with her paternal 
aunt and paternal uncle was made over to her 
maternal uncle as the result of an agreement 
come to totween the parlies. Subsequently the 
paternal aunt’s application to bo appointed 
guardian was dismissed. After this the mater- 
nal uncle of the girl arranged fer the marriage 
of the girl with a certain parson. Tbe paternal 
aunt thon obtained a temporary injunction and 
got the weduiug put off. The marriage, how- 
ever, was accomplished with the person select- 
ed by the maternal uncle. The maternal uncle 
brought a suit to recover damages for the loas 
caused *co hi.n by the wrongful issue of the 
injunction and the postponement of the wedd- 
ing. Tbe Munsiff tried all the i sues except- 
ing the ono as lo t»<e measure of damages and 
Jismr-HOd the suit. Upon appeal the District 
JuJ '0 A oh i ug tc.ii •> the pilcrtral uuelc was an 
ouftnslc and that iho aunt had no authority to 
give tin giri awty in marriage, remanded the 
case under O. XLI, r. 23 of the Code of Civil 
Fnceduio: Held, that under the oireumsUnces 
ofthccasot.be internal undo was competent 
i?n crpor into a com net of marriage on behalf 
of the girl, hut that the proper ord^r was one 
under O. XLI, r. 25 of h bc Code. Kasturi y. 
Pauna Lai, U A.L.J. 75? = 38 A. 5^0 = 36 Ind. 
Gas. 

PiUCOTT and LINDSAY, JJ. 

( 2 ) (iuirdinn oppoiitel by Court— Infant 
girl given in mnrriaqc wi'hozit guardian's con- 
sent or in disobiditrise of Court's order, etfcct of 
— Man icige pr tf omi'd m inauspicious tim^s— 
Right to give gh Is in marriage — Duty of giving 
girls in marriage, rules as to, nilurc of — 
Guardians and Wards Act (VLll of 1S90), 
S. 21. fdusaamma! Maya Debi v. Ram Chand, 
177 P.W.R. , 1915 = 20 [\L.R. 1916 = 31 Ind. 
G<'s. 186. See Fi.ul Part, 1915, Coi. 792. 

(3) Marri igo of ci-p *,rc -U'M- — Provision for 
cxpouFui of unreiag » at par^-t. cn -Expenses, 
incurred sub* 'pent ro fait cut before decree — 
Anticipatory yovK^on L> r future mirriage, 
right for. See HINDU LAW (PARTITION), 
No. 5, 39 M. 5-7. 

*15. — Partition. 

See Hindu Law— alienation. 

See Hindu Law —Duets. 

S-e Hindu Law -Inheritance. 

See Hindu Law -Joint Family. 

(1) Joint taiflily— Par Upon — Mortgiqc debt 
— Debt left out of account m partition suit 
as bemg valueless— Subsequent suit fo 
enforce the mortgage — Joinder of parties, 

Sadasiva Aiyar , J.-Aco-parooncr who wishes 
to get a partition of family properties has 
only a single oause of qctiou in respect of »all 
the joint properties aud hence a suit for partial 
partition does not lie. After a partition, none 
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18.— Partition— {Continued). 

of the parties to it holds Any of the properties 
till then held jointly Along with any other 
party unless the partition agreement or parti- 
tion award or decree itself provides for suoh 
joint holding or uulpss there has been aooident, 
mistake, or fraud in the non-inclusion of some 
of the property at the division. 

Where in a suit for partition by a &*n against 
bis father a mortgage-debt due to the family is 
left out of account in arriving at the amount, 
deoreed to the son for his share, as the mort- 
gage was considered to bo valueless, the son 
loses his right to claim partition of the 
mortgage deed in a second suit, aud therefore a 
subsequent suit to enforoe the mortgage by 
father alone is not bad for non- joinder of 
parties. 

Napier , J,— A decree in a partition suit 
operates only as a mutual release of the parties' 
rights in the actual properties divided thereby. 
Any property left undivided for any reason as 
in a case where it is considered valueless and so 
not taken into account continues to be joint 
property. Henoe to the Buit to enforoe the 
mortgage, the son is a necessary party, and 
the suit instituted by the father alone is liable 
to be dismissed for want of parties. Kandum 
Yeokataiwaml v. Ballgadu, 19 M.L.T. 43=,3 
Ii.W. 74-32 Ind, Cas. 179. 

8ADA81VA AlYAR and NAPIER, JJ. 

(2) Joint family— Partition— -Minor members 
tf can resist partition by adults — Minors, 
rights of— Part it tt n, how far a family 
arrangement— Family settler, tents, principle 
of, if applicable to partitions — Limits to 
the rule- Onus of proof that partition is 
unfair— Shifting of onus Suit to set aside 
partition on the ground of unfairness— Ques- 
tion to be considered— Presumption as to 
whether earnings of one member belor.g to 
the family— Son assisting father , inference 
as to managership . 

Though the guardian of a minor member of 
a joint Hindu family cannot insist on a parti- 
tion on behalf of the minor unless partition was 
for the benefit of the minor, evory adult mem- 
ber of the family is entitled to demand partition 
and oan insist on having his aharo separated 
and given him and the minor members of the 
family cannot resist ‘'the demand. All t that 
their guardian oan do is to protect their 
interests in tho partition. 

So long as the minor members are represented 
ky their natural guardians, a partition is as 
binding on the minora as on the adult members, 
unless negligence or fraud an the part of the j 
guardians is prcvcO. * 

Partition of the family is a family arrange- 
ment and is genor.illy rtBorted to in order to 
keep peace in the i..u ily or to preserve the 
family properties, and the principles applicable 
to family settlements a rp > applicable to partitions 
among the member « oUhc family . There must 
of couree be equal knowledge on the part of the 
members and there must not bo any over- 
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reaching or fraud. Even material mistakes do 
not matter, provided that all the member* 
have the same knowledge (a). 

The onus ‘ of proving that a partition is not 
fair is in the first instanoe on the plaintiff and 
the minority of a plaintiff does not take the 
case out of the operation of the role. In some 
oases the very nature of the transaction or the 
method of divisions may show that it was 
unfair or prejudicial to the interests of a minor ; 
and in suoh oaBes the burden is shifted on to 
the defendant, as also in oases where the facts 
are specially in the knowledge of a particular 
party. 

- Where a person who was a minor at the time 
of a partition sues to set it aside on the ground 
that it was unfair and that oertain properties, 
which had been treated as the self-acquired 
property of one of the members was not really 
so but joint family property in whioh he ought 
to have been given a share, the question for 
determination is not whether the property has 
been acquired without detriment to or without 
the aid of the family funds, but whether the 
adult members of the family 6ona fide allowed 
the property to that member as hia self-ao- 
quiaition. * 

Tbore is no presumption that the earnings of 
ono member of a family belong to the family in 
the absence of any evidence that they were 
thrown into tho common stock or were jointly 
made by the members. From the mere faot 
that a son i9 assisting his father, it oannot be 
inferred that the son was a manager or part 
manager of the family. Ramamurty Y. 
Ramamma, 30 M.L.J. 308 = 3 L W. 322-33 
Ind. Gas. 961. 

Goutts-Trotter and Srinivasa aiyan- 

QAR, JJ. 

References : — (a) 3 Swanst. 400, 463 ; 10 C. 

L. J. 503 (610); 2 M H.O.R. 182; 30 I.A 139 
= 30 C. 738 ; 31 A. 412 (422) ; 19 B. 693, R. 

(3) Mifcakshara family —Father's power to 
partition without son's consent . 

A father of an undivided Hindu family oan 
make an equal partition of ancestral property 
between bimsoH aud hie sons without the 
consent of all the sous Murogayya Manlya- 
karan ‘y. Palanlyaodi Manlyakaran, 31 

M. L.J. 147 = (1916j 2 M.W.N. 284 = 36 Ind. 
Cas. 507. 

abdur Rahim and Phillips jj. 

References 2 M. 317, affiryned ; 23 M. 16 ; 
27 M. 577 = 14 M.L.J. 310; 29 M. I; 23 B. 
636 ; 12 tf .L B. 373 ; 1 M.H.C. 77 ; 35 A. 337 
(346) ; 40 C. 966 ; 30 C. 738 ; 23 Ind. OaB. 6, R. 

(4) Mitakshara—Joint family property, parti- 
tion of— Individual if may sever himself 
from family by his own act and how — 
Division into metes and bounds , if essential 
—Agreement by all members to divide, if 
essential— Distinction between severance of 
status and division of property— Suit for 
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— -15. -lPaetltton— (Continued), 

par^ttion fey co-sfcarsr— Plaintiffs death 
pending suit— Widow jf may continue suit* 
Under Hindu Law, 11 separation,’ 1 •.*., sever- 
ance of the statue of jointness is A matter of 
individual. volition, and agreement between all 
the oo-paroeoers is not, still less is aotual divi- 
sion and distribution of the property held 
jointly, essential to the disruption of the joint 
status. 

Onoe an individual co-sharer has unequi- 
vocally expressed and olearly intimated to his 
oo-sharers his decision to sever himself from 
the joint family, his right to obtain and possess 
the share to which he admittedly has a title is 
unimpeachable. Neither the oo-sharers cay 
question it, nor oanthe Court examine his con- 
science to find out whether his reasons for 
separation were well founded or sufficient ; the 
Court has simply to give effect to his right to 
have his share allocated separately from the 
others. 

The intention to separate may be evinoed in 
different ways* either by explicit declaration or 
by conduot. If it iB an inference derivable from 
oonduot, it will be for the Court to determine 
whether it was unequivocal and explicit. 

H, one of the members of a joint Mitakshara 
Hindu family, served on his co-parceners a 
registered notice in which he affirmed in ex- 
plicit terms bis desire to get partitioned his 
one-third share and then instituted a suit for 
partition. The defendants, somewhat un- 
willingly, agreed to the demand and admitted 
the plaintiff's share in the joint property and 
the extent thereof ;*and all that remained for 
the Court to determine was the best mode of 
effecting the division ; bat before thiB could be 
doae, H died leaving him surviving his* widow 
who applied for substitution of herself on the 
reoords in the plaae of the plaintiff : 

Held, that H had indicated his intention to 
separate himsell most unequivocally by the 
registered notice, coupled with the suit, and 
that these acts amounted to a separation with 
all its legal consequences ; 

that on the facts tbore was no disagreement 
or averseoesB on the part of tho defendants to 
the plaintiff’s demaud for separation ; 

that the widow of H was entitled to have 
H’s one- third share separated and uiven to her. 
Muuammat Glrja Bal v. Sadashiv Ohundi- 
raj, ‘20 C.W.N. 1085 = 14 A.L.J. 822 = 20 M.L. 
T. 78 = 12 N.L.R. 113 — (19161 2 M.W.N. 65 = 
-18 Bom. L.R. 621 = 4 L W. 114 = 24 0 L.J. 
207 = 31 M.L.J. 455-43 0. 1031 (P.C.). 

Lord bhaw, -Lord Sumner, bir John 

EDGE and MR. AMEER A LI. , 
References : —40 I. A. 40= 17 C.W.N. 333 ; 17 

I.A. 194 (196)«18 C- 167 ;10WR. ‘273; 6 I, A, 
228 ; 8 W.R. 82, R.\ 11 M.I.A. 76, Expl 

(6) Marriage of coparcener— Provision for 
expenses of marriage at partition — Ex- 
penses incurred subsequent to suit but before 
decree— Anticipatory provision for future 
marriage , right for— -Decree in partition 
suit. 
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Marriage is so far a normal and obligatory 
incident in a Hindu’s life that the expenses of 
its performance are ohargeable against the joint 
family, to whioh he bdlongs (a). 

An unmarried oo-paroeuer is not entitled to 
have an antiolpatory provision made for the 
expenses of his future marriage at partition (5). 

Where the expenses of the marriage of a 
oo-paraener were incurred subsequent to the 
institution of a suit for partition but prior to 
the deoree of the Court of first instance. it was 
held, that the severance of a joint family waB 
effected only by the deoree, and that the 
expenses should be credited to him in the 
aooount to be taken in the suit (c). Narayana 
Annavi v. Ramalloga Annavl, 39 M. 587-36 
Ind. Ca£. 428. 

SANK ARAN NAIR and OLDFIELD, JJ. 

References (a) 34 M. 422, F. ( b ) 38 M. 556, 
Hiss. (c) 35 M. 239, R. 

(6) Suit for partial partition by alienee 
from a co-parcener against subsequent 
alienee from the remaining co parceners 
does not lie. 

Where the representative of the purchaser in 
Court-auction of the share of one of four 
oo-paroeners suod to recover a fourth share of 
dtrtain items of family properties in tho posses- 
sion of subsequent alienee from tho remaining 
coparceners and the other items were in 
possession of persons not parties to the suit : 

Held , that the plaintiff was not entitled to 
maintain the suit as ii was one for partial 
partition. 

The rule against partial partition is a pro- 
oesBUal law dictated by considerations of 
oonvenicnoo (a). 

Fresh excrpfcions to the rule against partial 
partition should be made as sparingly as 
possible and only on grounds of manifest 
convenience. Sundaresa Aiyar v. Krishna- 
murthl Aiyar, (1916) 2 M.W.N. 156 = 31 M.L. 

J. 317=4 L.W. 238 — 35 Ind. Cas. 677. 

WALLIS, C.J. and COUTTSTROTTER, J. 

Reference 11914) M.W.N. 356, App, 

(7) Partial partition — Separation of some 
members of a joint Rindu family— Effect — 
Power of Hindu father to effect a partition . 

One member of a family may separate him- 
self from tbe rest leaving foe others to oontinue 
as before as membors of a joint Hindu family ; 
this oan be done even in cases where for the 
determination and allotment of the share of tbe 
member who separates it is necessary to 
ascertain and set out the shares of the remain- 
ing members. It is not correct to say that 
eithor in tho fopj or the seoond case the 
separation of one member is in law necessarily 
a separation of the remaining members and 
that the remaining members if they desire to 
remain or beoome joint Hindu family, they 
oan only do so by an agreement tn reunite 
• subject to the limitations of the Hindu Law 
regarding that status. 

14 There is no presumption, when one co- 
parcener separates from the others, that the 
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—IB.— Partition— [Continued). 

latter remain united. In many oases it may 
be necessary in order to ascertain the share of 
the outgoing member, to fix the shares which 
the other co parceners '“are or would be entitled 
to, and in this set 3e the separation of one is 
said to be a virtual separation of all. An 
agreement amongst the remaining members of 
a joint family to remain united or'to reunite 
must be proved like any other fact ” (a). 

The status of reunited members is not the 
same as that of the members of a joint Hindu 
family. 

The oonduot of the parties must be lookod at, 
in order to arrive at what constitutes the true 
test of partition of property according to Hindu 
Law, namely the intention of the members of 
the family to become separate owners (6). 

Though there can be no compulsory partial 
partition either in respect of the joint property 
belonging to the family or in respect of the 
persons constituting the undivided family, yet* 
by mutual agreement of parties the partition 
oan be partial either in respect of the property 
or of the persons constituting tbo family. 

No doubt when a partition has been proved 
the presumption is that the partition was 
complete both as regards the property of the 
family and tho members composing it; bnt 
this presumption may be rebutted without 
proof aliunde by the terms of the partition 
deed, or decree for .partition, and if there is no 
written evidence of tbe separation, by the 
nature rmd mode of ^separation, and tho cir- 
cumstances attending it (c). 

The power of a father to separate one or more 
of his sons from himself is undoubted ; and if as 
in this case th9 father separated his two older 
sons there is again no scope for any presumption 
of division as between the father and his other 
son [d). Rangasaml Naldu v. Sundarajulu 
Naldu, 31 M L J. 472 = 35 Ind, Cas. 52. 

NAPIER and SRINIVASA AIYANGAR, JJ. 

References : —(a) 30 G. 725, 736, F. (6) 30 C. 
725 tP.G.) ; 1 L. W. 799 ; 16 M.L.T. 610 ; 35 B. 
293, R. (c) 30 C. 231 (P.C), (d) 25 M. 149, 156, 
R. 

(8) Hindu Law— Partition — Mother's share 
on a partition between sons and step- sons— 
Effect of possession of stridhan by mother 
on her sliare-r Estoppel against estoppel, 
effect of. » 

On a partition between sons and stepsons, 
governed by the Mitakshara law, a mother is 
p entitlcd to a share equal to that of her son. 

Held further , that an estoppel against an 
estoppel setteth the matter at large. 

Where the mother acting qs guardian for her 
minor son entered into an agreement for refer- 
ence to arbitration for tho purpose of effecting 
a partition and in the course of partition 
claimed maintenance which was allowed to 
her by the arbitrator but this portion of the 
award was afterward 3 Bet aside by the Court on 
the objection of the stepson, held, that the* 
effect of the modification of the award was to 
that extent to restore the status quo ante, and 
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that it was no longer open to the stepson to 
say that the mothep had beoome estopped bjf^ 
her previous oonduot lrom olaiming a sharq* ' 

Held also, cthat there might be oases where 
the possession of separate property as stridhan 
by the mother might have the efieot of reduc- 
ing pro tanto the Fhare to which she may be 
entitled , on partition. Sarup Ghand Y. 
tfnsammat Pan!, 19 O.O. 2*0. 

Kanhaiya lal and Kendall, a.j.os. 

"(9) Hindu Law— Partition — Partial parti- 
tion — Partition of items alleged to be left 
undivided— Burden of proof— Limitation- 
Possession within 12 years— Pleadings — 
Change of case attempted afterwards. 

In a suit for partition, the burdon of proof is 
on the plaintiff, if it is olear that there has been 
a partial partition to show that there haB been 
no partition of the properties of whioh partition 
is olaimed. It is also necessary for the plaintiff 
to Bhow either possession by plaintiff either at 
tbe time of the suit or possession within 12 
years. Where plaintiff made a definite ease of 
possession by himself he cannot be allowed to 
mike in appeal an entirely new case of posses- 
sion through co-sharers, having failed to prove 
possession by himself. That each case must be 
fought upon the pleadings is in general a sound 
rule. It is extremely dangorr.ua for any Court 
to arrivo at a conclusion which is not in accord- 
ance with tho case of either side. Slngheswar 
Mlsser v. Ramoahwar Jha, 34 Ind. Cas. 466. 
SHARFUDDIN and ROE, JJ. 

(10) Property to be partitioned should be taken 
as at the dale of partition— Shares taken by 
members separated before partition not to be 
taken into account. PranjlvandaB Shlylal y. 
Ichhalam Yibhukhandas, 17 Bom. LB. 712 
= 39 B. 734 = 30 Ind. Cas. 913. See Pinal 
Part, 1916, Col. 796. 

(11) Mitakshara School— Suit for partition — 
Kartfl, if accountable and to what extent — 
Account of properties as they exist — K aria's 
statement if conclusive. PormeBhwar Du bey 
y. Goblnd Dubey, 20.0. W.N. 25=43 0. 459 = 
33 Ind. Cas. 190. See Pinal Part, 1915, 
Col. 797. 

(12) Mitakshara— Partition— Share of step- 
mother. Har Naraln y. Bishambar Nath, 13 
A.L,J< 1129 = 38 A. 83 = 31 Ind. Cas. 907. See 
Final Part, 1916, Col. 797. 

(13) Deed of partition including only some 
items of property— Whether effects division 0 / 
status— Intention —Presumption— Construction. 
Subba Reddl v. Alagammal- 18 M.L-T. 645 — 
31 Ind. Cas. 674. See Final Part, 1915, 
Col. 797. 

(14) Joint family— Partition— Filing of suit 
for, by a member— Whether effects separation. 
Soundararajan y. Arunachellam Ohetty, 18 
M.L.T. 668 = 29 M.L.J. 816-2 L.W. 1247- 
(1916) M.W.N. 31 = 39 M. 169 (F.B.). See Final 
Part, 1916, Col. 798. 

(15) Suit for partition of property in Allaha- 
bad— Previous suit for partition of property at 
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Bultanpur— Applicability o! O. II, r. 9, Oiv. 
Pro. Code. See OIV. PBO. CODE (1908), 
'No. 813, 14 A.LJ. 957. , 

(16) Partition between adopted a son of one 
brother and natural eon of another— Share of 
adopted Bon. See HINDU LAW (ADOPTION), 
No. 9, 80 M.L J. 193. 

(17) Anoeatral property— Adopted son— Right 
to claim partition — Condition against partition 
during father's lifetime— Validity. See HINDU 
Law (ADOPTION). No. 6, 12 N.LR. 29. 

(18) See Hindu Law (alienation), No. 19, 
10 S.L.R. 34. 

(19) Alienations by members of portions of 
joint family property— Effect— Disruption o # f 
joint family. See HINDU LAW (JOINT 
FAMILY), No. 14, 69 P.W.R. 1916. 

(90) Family temple— Idols and places of 
worship— Right to partition — Right of manage- 
ment by rotation. See HINDU Law (RELI- 
CHOUS ENDOWMENTS), No. 2, 9 8.L.R. 209. 

(91) Omission to put in some properties in 
the list of joint family properties in the plaint 
— Inadvortanoe— Mistake— Fraud— Effect. See 
Partition, No. 4, 20 O.W.N. 1276. 

16.— Religious Endowment. 

See Civ. Pro. Code (1908). 8. 92. 

See Religious Endowments. 

See Right op Suit. 

‘See Trust. 

See Trustee. 

(1) Religious endowment— Muth or asthal, 
position of mahant, that of trustee- Appoint- 
ment by reigning mahant of a married 
relation as successor in violation of the 
vows of the order and abdication in his 
favour , a breach of trust— Mahant if entitled 
to continue in office— Succession — No general 
customary law — Usage of each muth to be 
proved and applied — Previous judicial 
proceedings, how far admissible in evidence 
— Trial Judge's finding on question of fact % 
value of . 

Property of a muth or asthal is held by the 
mahant as itsownor in trust for the institution, 
and 8uooession to him in suoh properly follows 
with the succession to the office. 

Although large administrative povfers are 
undoubtedly vested in the reigning mahant, 
the trust exists and must bo respected. 

As the mahant is not only a spiritual preoep- 
tor but also a trustee in rospeot of the asthal 
ovor whioh he prf&ides, a Court will be justified 
on proper grounds in romoving him from 
offioe. 

The reigning mahant A of an asthal having 
by a series of deeds appointed his nephew as his 
BuecesBor-in-office and abdioated in his favour. 
Plaintiff claiming to be the Benior chela of A 
challenged the defendant's title, first, on the 
allegation of a custom of the asthal by whioh 
the senior chela alone succeeded, and seoondly, 
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Hindu Law— {Continued). 

16.— Religious Endowment— {Continued). 1 

on the allegation that the defendant being a 
married man with ohildren was disqualified 
from holding the offioe of mahant. By the 
oustom of the asthal , the mahant had to be a 
bairagi or oelibate chela . The defendant denied 
that he was married and Alleged a oustom of 
succession by 'appointment from amongst the 
e helas by the reigning mahant . 

Held— that questions of suooeseion to the 
mahantsnip in India are not settled by an 
appeal to general customary law. It muBt 
depend upon the custom and usage of the 
particular muth or asthal. 

That neither party had proved the ouBtom 
alleged by him. 

A note in the Magistrate's judgment of an 
admission made by a witness in a oriminal oase 
or a cop^y of recorded evidence of the witness 
was not by itself admissible as evidence in a 
later oivil suit between the parties, and was 
rightly rejected by the Trial Judge, though the 
faot that the witness (who wan aoting in the 
oivil suit as the legal representative of the party 
affeoted by such admission and was present in 
Court when the note was produced) was not 
oalled by him into the box to clear up the 
matter or deny that he made the statement or 
explain it, naturally made a deep impression 
Upon the Judge. 

Regarding the allegation that the defendant 
was a married man, the Trial Judge found upon 
the evidence adduced thaj the allegation had 
been established. 

Held- that, upon sugb a question of faot, 
the verdict given by the Trial Judge who had 
the advantage of seoing and hearing the wit- 
nesses, could not be lightly set aside, especially 
as that Judge was also presumably acquainted 
with the manners and customs of the people 
among whom the transaction was alleged to 
have occurred. 

The High Court whioh reversed the Trial 
Judge not having stated sufficient grounds for 
disturbing his verdiot, and upon an examina- 
tion of the evidence. 

Held, further, that this rule could not be 
safely departed from in the present instance. 

As part of his oase plaintiff alleged that in 
1904 the mahant had asked his signature on one 
of the documents by which be wanted to set up 
the defendant as his suco&sor, and that on his 
refusllhe had beon assaulted and expelled from 
the muth. Plaintiff sought to prove proceedings 
in the Criminal Court taken by him about the 
time showing that a conviction for assault ha<] 
beeu obtained by him and that in these pro- 
ceedings plaintiff had assigned his failure to 
exeoute such a document as the reason therefor. 
The conviotiou had been quashed on appeal. 

Held' that these proceedings were not rele- 
vant to the case, the one important fact being 
that they were taken on the ground which was 
referable to the execution of the document, and 
• wore taken by the plaintiff as olaiming to be a 
resident as of right in the asthal from whioh Ae 
had been expelled? 
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16,— Religion! Endowment— (Concluded), 

Held (on the evidenoe). that plain tiff had 
established that bo was a bairagi chela t and (on 
admission) that, if uot the only chela % he was 
the senior chela of the mahant. 

That, by conferring the matyantship upon a 
relation who was a married man,. A had consent- 
ed to a violation of the vows and praotioeB of 
ascotioism and oolibaoy which it waa his duty 
as a trustee to maintain and proteot. 

That his installation of the defendant as 
mahant and retirement from mahantship 
amounted to an abdication of his office, whioh 
in the oiroumstanoe the Court should accept, 
and in the absence of just cause disqualifying 
the plaintiff for appointment as mahant , the 
plaintiff as the senior chela and (even on the 
defendant’s case) the next iu succession in 
default of appointment was properly declared 
by the TriAl Judge astae person entitled to the 
office of mahant. Mahant Ram Park&sh Das 
y. Mahant Anand Dab, 20 C.W.N. 802 = 43 G. 
707=14 A.L.J. 621 = 3 L.W. 556 = (1916) M.W. 

N. 406=18 Bom. L.R. 490 = 31 M.L J. 1 = 24 

O. LJ. 116 = 20 M.L.T, 267 = 33 Ind. Gas. 583 

(P.C.). 

Viscount Haldane, Lord Shaw, sir 
John Edge and Mr. ameer all 

(2) Family temple — Idols and places of ww- 
ship— Right to partition— Right of tnanaqe- 
tnent by rotation. 

The property of hioh partition was sought 
in this case was a family temple consisting of 
(1) a room, a verandah and a yard (the room 
containing two saored pictures and a perennial 
light), and (2) a small house (quite near the 
temple) used as quarters for the servants in 
charge of the temple, The property in Ruit was 
admittedly used for purposes of worship for 
nearly 100 years. 

Held, that the temple and its contents oannot 
be divided by metes and bounds, as that would 
mean the abolition of the practico of worship, 
which oannot be abolished as long as some of 
the family desire its continuance. 

But tho management o* suoh property (in- 
cluding the servant’s quarters) may be enjoyod 
in turns by the different branches of tho family, 
subjeot to the oondition that all members of the 
family shall be entitled to perform ordinary 
worship in the temple at auy time, though they 
may not officiate as priests exoepl in their turn 
according to rotation. Thakur Sakhawatral 
y. Thakur Partabral, 9 8,L K. 209 = 34 Jnd. 
Gas. 909. 

PKVTT, J.C. and BOYD, A.J.C. 

References:- 8 W.R. 193 ; 27 M. 192 ; 34 M. 
470 ; 6 B. 29 S ; 17 B. 271 (28C), F. 

(8) See RELfOlOUM ENDOWMENTS, No. 4, 
36 Ind. Cas. 630. 

17.— Religious Offices. 

Hereditary religious offices — Right of 
females to Inherii and perform duties by 

* proxy— Onus. 

A female is not, under Hindu Law or cuatonii 


Hladu Law— {Continued). 

17.— Religious Offloes— [Concluded), 

disqualified from suooeeding to a hereditary 
religious offioe and getting suoh duties as Bhe 
may be disqualified by reason of her sex from 
performing, performed by proxy. 

The onus is on those who deny her right to 
prove a custom exoluding femaleB. Raja 
Rajeswarl Ammal v. Subramania Arohakar, 
30 M.L.J. ,222 = 32 Ind. Cas. 975 = 40 M. 116. 
Kumaraswami Sastri and Phillips, 
jj. 

References 16 M.L.T. 423 ; 27 M.L.J. 179, 
F. ; 26 M.L.J. 316, Not F. ; 42 O. 456 ; 8 M. 
L.T. 325, R. 

18, — Reversioners. 

See Hindu Law (alienation). 

See Hindu Law (Widow). 

(1) Reversioner— Compromise by father as 
next reversioner — Whether binding on son 
— Estoppel by conduct , 

Where in a suit brought by the plaintiff as 
the next reversioner for the recovery of property 
of tho Ust male owner as against the defendant 
who claimed under his will, it was found that 
a previous suit, brought by the father of the 
present plaintiff at a time when he was the 
nearest reversioner to oontest tho will, had boen 
compromised with the defendant, whereby he 
had recognised tho title of the defendant under 
the will as valid, and also that the plaintiff 
had subsequently taHeu a conveyance of certain 
lauds comprised in the will from the defendant 
in favour of himself and his wife, held % that the 
plaintiff was not bound by the oompromise 
entered into by his father, but that he was 
estopped, by his conduct in accepting the con- 
veyance, from claiming the lands in the posses- 
sion of tho defendant. Doraaaray Reddy v. 
Muthullnga Reddy, 19 M.L.T. 1=32 Ind. Cas. 
50. 

Wallis, c.j. and QEsnAGiRi aiyar, j. 

References: — 38 M. 40G ; 30 A. 1, R . ; 24 A. 
94, F. 

(2) Alienation by widow and daughter — 
Existence of daughter's son— Suit by remote 
reversioners for declaration of invalidity of 
alienation— Not maintainable — Principle 
applicable— Sareen Khattris of Lahore — 
Hihdu Law— Applicability of, 

G, a Sarccn Ehattri of Lahore, died leaving 
him surviving his widow B, his daughter Rjind 
his daughter’s son J, a minor. B, R and J 
oonvoyed a house in Lahore. by means of a 
registered sale-deed in favour of K and others. 
S and N, the reversionary heirs of G, instituted 
the present suit for a declaration that the sale 
shall not affect their reversionary rights and 
oontonded that by a special oustom the aliena- 
tion was invalid. 

Held , that the parties were governed by 
Hindu Law* 

Held that the prinoiple applicable to the 
1 present oase is that laid down by the Privy 
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Hindu Law—(CohUnued). . 

18.-»ReYe*iloneM— {Continued ) . 

Gounoil in 6 0. 764 at pp. 772 and 773 to the 
following efleot, vU. 

Ab a general rale, each a suit mast be 
brought by the presumptive reversionary heir, 
that is to say, by the person who*would suooeed 
if the widow were to die at that moment. But 
Buoh a Buit may be brought by a more distant 
reversioner if those nearer in euooession are in 
oollusion with the widow or have preoluded 
themselves from interfering. 

Held that the plaintiffs who were remote 
reversionary heirs were not entitled to maintain 
the action (a). 

In the present oase, the daughter's son, a 
minor, was inoapable, from a legal point of 
view, of oolluding with hiH mother and grand- 
mother or of oonourring in their not of aliena- 
tion and that he had not, since the date of 
sale, by his own act or conduct precluded him- 
self from suing. Kanshl Ram v. Sarda Nand, 
60 P.R. 1916=88 P.W.R. 1916-33 Ind. Cas. 
763. 

SHAH DIN, J. 

References : -(a) 6 0.764 (772.773) (P.C.), 
Rel. ; 119 P.R. 1901; 149 P.R. 1908 ; 34 A. 207; 

18 Ind. Oas. 212 ; 32 0. 62 ; 28 M. 57, R . 

(3) Hindu Law— Suit by reversioner to re- 
cover property alter death of widow — 
Plaint , amendment of , so as to claim title 
through different reversioner— Limitation 
Act , S. 22 —Choukidar’s register , value of , 
as to date of birth or ‘deat h. 

In a suit by n Hindu reversioner to recover 
property after tho death of a widow the plaintiff 
at first claimed title through bis father who ' 
was alleged to have survived tho widow. Sub- j 
sequontly it was alleged that tho plaintiff's j 
father predeceased the widow, but that bis I 
unolo survived her and the plaintiff amended 
the plaint, claiming title through the uncle. 

Held % that as it was not essential that tho 
plaintiff should have named any intermediate 
reversioner through whom he claimed title, and 
thore was no substitution or addition of a new 
plaintiff, amendment of tho plaint after tho 
period of limitation proscribed for the suit had 
expired did not bring into operation, S. 22 of 
the Limitation Act. 

Held further , that a Choukidar’s pocket book, 
if regularly kept, has not much probative value ! 
as to the date of any birth or death, the Hoad 
Constable writer, whose duty it is to make the 
entries in his pooket book, not being bound to 
require the exaot date on which the man, 
woman or chiicl supposed as born or dead, was 
born or died. Blsheihar Dayal v.»Hlra Lai, 

19 O.G. 221-36 Ind. Cas. 941. 

KANHAIYA LAI. and KENDALL, A.J.CS. 

(4) Suit to recover property— Duty to establish 
non-existence of intermediate heir . 

In a suit to recover property as the nearest 
reversionary heir of a deceased Hindu, the 
plaintiff must show that there is no inter- 
mediate heir in existence with a better claim 1 


Hindu Law— {Continued)* 

18 .— Reversioners— (Continued). 

to suooeed to the property than he asserts. 
Ghandan Singh v. Bhabhutl Singh, 30 Ind. 
Oas. 220. 

STUART, A.J.C. 

References 14 Ind. Oas. 399 - 15 0.0. 

364, R. • • 

• 

(5) Right to redeem mortgage during lifetime 
of widow . 

It is competent to the reversioners of a 
deceased Hindu to redeem a mortgage on the 
estate during the lifetime as woll as after the 
death of the widow. Jangl Ram v. Sheoraj 
Singh, 30 Ind. Cas. 234. 

• STUART and KANHAIYA LAL, A.J.CS, 

Reference :— 8 O.C. 349, R, 

(6) Accelaration of estate— Acquisition of pro* 
petty by person not being tiezt heir . 

No question of acoelaration of estate oan 
arise when the person to whom the property 
has oomo does not happen to be the next heir. 
A woman oannot withdraw her own estate so 
as to vest the property in her grandson during 
the lifetime of her daughter, as tho life estate 
of the daughter is interposed between that of 
tho grandmother and the grandson. Surajball 
v. Titok Chand, 36 Ind. Cas. 66. 

# Lindsay, j.o. 

References :— 13 Ind. Can. 632 = 34 A. 207 = 9 
A.L. J. 158 ; 11 Ind. Oas. 676=14 0.0. 170, R. 

(7) Reversioner’s olaiift to inherit — Burden 

of proof. Sco HINDU LAW (SUCCESSION), 
No. 1.3L.W. 331. • 

(8) Widow applying estate to charity — 
Consent of reversioners — Failure of one form of 
charity — Gift to another form — Validity. See 
Hindu Law (Widow), No. i, 7 P.W.R. 1916, 

(9) Widow— Surrender of whole estate in 
favour of one of two reversioners — Validity — 
Partial alienation — Consent of reversioner 
whether conclusive evidence of the validity of 
the translation. See HINDU LAW (WIDOW), 
No. 3, 3 L.W. 278. 

(10) Compromise by widow when binding on 
reversioners. 8ee HINDU LAW (WIDOW), 
No. 8, 31ML.J. 87 

(U) Compromise entered into with a Hindu 
widow — Not binding on the reversioners — 
Effect. See HINDU Law (WIDOW), No, 9, 
14 &.L.J. 881. # 

(12) Joint surrender by widows of theic 
interests in favour of tho next immediate female 
reversioner’s son how far valid— Consent of rjbe 
next female reversioner not obtained — Effect 
— Whether such surrender oan be regarded as an 
alienation with? the consent of the reversioners. 
See Hindu Law (Widow), No. 12. 2d 
M.L.T. 148. 

(13) Widow’s estate— Position of reversionary 
heirs — Reversioner not entitled to deolaration 
of his right while the widow lives— Ropresen* 
tative capacity of reversioner suing to prevent 
waste. See Hindu Law (Widow), No/ 13. 
31 M.L.J. 225. 
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18. — Reversioners — [Concluded ) . 

(14) Hindu Law— Relinquishment by widow 
— Acceleration— Consent of nearest, to aliena- 
tion by widow— Evidonoe of necessity. See 

' Hindu Law (Widow), ,No. 17, 14 A.L.J. 97jI- 

(15) See HINDU LAW (WIDOW), No. 80, 35 
Ind. Cas. 49. 

(16) Widow — Ex parte deoree— Effect— How 
far binding on reversioners— Onus of proof. See 
Hindu Law (Widow), No. 27, 33 Ind. Oas. 
446. 

(17) See Limitation Act (1877), No. 10, 20 
M.L.T. 626. 

(18) Suit by reversioner — Disappearance pf 
widow — Presumption of death — Burden of proof 
on plaiutiff to show that he was suing within 12 
years of the widow’s death. See LIMITATION 
AOT (1908), No. 245, 18 Bom. L.R. 14. 

(19) Suit for declaration by presumptive 
reversioner — Interest of reversioner one of sub- 
stantial character — Representation of whole 
body of reversioners. Bee SPECIFIC RELIEF 
ACT, No. 32, 36 Ind. Cas. 255. 

—19. —Self acquisition. 

Alienation by father— Recital as self-acquisi- 
tion— Effect. See Hindu Law (Alienation), 
No. 12, (1916) 2 M.W.N. 115. 

20 — Strldhanam. 

Bee Hindu Law (fNHERiTANCE). 

See Hindu Law (\yjDOW). 

(1) Stridhanam property inherited by female 
heirs— Nature of estate taken by them. 

Stridhan inherited by female heirs does not 
beoome the latter's stridhan. The female heirs 
take only a Hindu woman's estate in the pro- 
petty. Jogendra Chandra Banerjee v. Phanl 
Bhuthan Mookerjee, 43 O. 64 = 33 Ind. Cas. 
810. 

Fletcher and Teunon, jj. 

References: — 25 A. 468 = 30 I, A. 202; 6 C. 
222; 17 C. 911, F. 

(2) Stridhan property— Secession— Daughter 
succeeding to mother's stridhan — Character of 
estate — Limited estate of Hindu woman — 
Daughter's vower to dispose of stridhau inherited 
from mother , by way of gift— Title passes to 
whom after daughter's death — Daughter's 
daughter Right of succession . Madhumala 
D&b v. Lakshroan Chandra Pal, 22 Ind. Cas. 
518 = 20 C.W.N. 627. Bee Final Part, 1914, 
Gol. GG2. 

(3) Stridhanam— Gift by father before betro- 
thal— Hindu haw commentators— Their duty. 
K. Muthukarupa Plllai v. dellathammal. 16 
M.L.’T. 6fc>7 = (1915) M.W.N. 48 = 2 L.W. 39 = 
26 Ind. Cas. 785 = 39 M. 298. See Final Part, 
1914, Col. 664. 

(4) Stridhan — Promise to give dowi'y at mar- 
riage— Land giv^n years afterwards if jautuka — 
Ajautuka properties , succession to— Preferential 
heir— Husband or brother. Hahendra Nath 


Hindu Law— [Continued), 

20. — Strldhanam — [Concluded). r 

Malty v. Girl. Chandra Malty, 19 O.W.N, 
1287-31 Ind. Oas. 661. See Final Part, 1915» 
Col. 807. * 

(5) Ex-proprietary rights acquired by widow 
whether oan be regarded as her stridhan . Bee 
Ex-proprietary Rights, No. 1, 18 O.Oi 
377. 

(6) See Hindu Law (Partition), No. 8, 19 
O.G. 240. 

(7) Suooession to stridhan property— Rights 
of hdopted son and bod of rival wife. See 
Hindu Law (Succession), No. 2, 20 C.W.N, 
489. 

(8) Wedding presents, nature of. See HINDU 
Law (Joint Family), No. 34 a, 32 Ind. Cas. 
955. 

21— Succession. 

See Hindu Law (Inheritance). 

(1) Mitakshara system— Inheritance— Rever- 
sioner — Burden of proof—' SamanodAkas/ 
meaning of— Relationship, how far extends 
— Gotraja and Bandhu, contest between — 
Rule of preference . 

It is no doubt incumbent on a plaintiff Book- 
ing to succeed to property as a reversioner 
affirmatively to establish the particular rela- 
tionship which he puts forward as well as to 
satisfy the Court that to the best of his know- ( 
lodge there aro no nearer heirs. He cannot be 
expected to do anything more. It is for those 
who claim that their kinship is nearer than that 
of the plaintiffs to prove that relationship (a). 

The relationship of samanodakas extends 
only to the fourteenth degree, and on the author- 
ity as well as for reasons of oxpedienoy it iB 
not desirable to extend the meaning of the term 
to persons beyond the fourteenth degree of rela- 
tionship to the deoeased. 

A gotraja will not bo preferred to a bandhu . 
unless he is able to trace his descent from a 
common anoestor. 

The deoision of an appeal on a wrong view as 
to burden of proof will entail a remand in 
seoond appeal. Rama Rao v. Kotttya Goundan, 
3 L.W. 331 = 19 M.L.T. 275 = 30 M.L.J. 614 = 
34 Ind. Cas. 294. 

COUTTS-TuOTTER and SESHAGIRI 
AlYAR, JJ. 

Reference :— (a) 12 M.I.A. 448, D. 

(2) Mitakshara— Succession to stridhan pro- 
perty— Son adopted by husband in conjunc- 
tion with another wife and after-born 
natural son by a thud— Rival wife's son, it 
11 son ” — Adopted son and con of rival wife , 
co-heirs, as sapindas of husband— Shares 
— Construction of texts — Atideoa upon 
atideoa, fallacy oj . 

B, a Hindu governed by the Mitakshara, 
adopted, in oonjunotion with hiB then wife by 
whom ho had no issue, a son H, by a seoond 
wife whom B subsequently married, B had a 
natural born son G. Another wife M whom B 
married having died leaving no issue of her own, 
the question arose as to the respective rights ol 
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ai.-^Socoeitlon— (Continued), 

H and G in certain jewellery alleged to have 
been left by M : 

Bold, that G was not eh titled to suooeed to 
M’s estate as her “ son ” in aopordanoe with 
the rules of inheritance of stridhan property 
laid down in Chap. II, B. XI, para 9, eto. of 
the Mitakshara. 

That both H and G were entitled to suooeed 
aB aapindas of her husband in accordance with 
para, 35 read with paras. 9 and 11 of Ohap. II, 
S. XI of the Mitakshara. 

That, in the absence of express texts outting 
down his share, H was entitled to share equally 
with G in the inheritance (a). 

That the text of Manu, IX, 183 : “ If among 
all the wives of one husband, one has a son* 
Manu declares them all to bo mothers of male 
children though that son ” cannot be applied 
so as to constitute G, a son of M. 

The operation of the text examined ( b ). 

Gb. II, S. XI of the Mitakshara refers to the 
oase of a woman dying “ without issue ” in the 
ordinary sense of the words. 

Queer e : Per Mookerjee , J. — Whether the 
term 11 son ” inoludes a son taken by the woman 
in adoption in conjunction with or under an 
authority conferred by her husband. 

Per Curiam . — Unless curtailed by express 
textB, the rightB of an adopted son are similar 
in every respect to those of a natural son. 

Mookerjee , J.— A special toxt or statute form- 
ing an exception to a general text or a statute 
should be construed striotly and applied only 
to the oases falling clearly within it. Kumar 
Gungadhur Bogla v. Kumar Hlra Lai Bogla, 
20 O.W.N. 489 = 23 O.L.J. 372 = 43 0. 944 = 34 
Ind. Gas. 10. 

8 ANDERSON, G J., and W00DR0F.FE and 
Mookerjee, jj. 

References : — (a) 4 0 L.R. 538 (1879) ; 8 I. A. 
k 229 (246) =8 0. 302 ; 20 G.W.N. 135, R. (6) 26 
I.A. 246, 263 = 3 O.W.N. 730 ; 33 B. 404, R. ; 
33 B. 404, Appr, 

(3) Property jointly acquired and thrown into 
common stock— Succession. 

Property jointly acquired and thrown into 
common stock is subject to succession by 
survivorship, at least as between the parties 
who acquired that property- Gobardhan Sahu 
v. Bulkban Mahton, 1 Pat. L.J. 195 = 36 
Ind. Gas. 263. 

MUIililOK, J. 

(4) Father's sister and maternal grandfather 
— Preferential rights of succession . 

Under the Hindu Law in Berar the father’s 
sister is an heir and her rights of succession are 
in preference to those of the maternal grand- 
father. Madho v. Jankl, 12 N.L R. 148 = 36 
Ind. OaB. 614. 

Mittba, o.a.j.o. 

References :— 26 B. 710 ; 4 N.L.R. 31 (34 ); 6 
N.L.R. 39 ; 10 N.L.R. 24 ; 8 B.H.O.B.U OJ, 
*44 (261) ; 27 B. 610, R. 

(6) Bengal law — Inheritance by childless 
widow. 


Hindu Law— (Continued)'. 

— 21 Succession— (Concluded), 

Under the Hindu law prevailing in Bengal a 
obi Id Jess widow oannot inherit to the property 
of her father. Blmola v. Dangoo Kansarl, 30 
Ind. Gas. 567. , 

Jackson and Glover, jj. 

Reference :-*19 W.R. 189, Reversed. 

(6) Mitakshara— Succession— Preference of 
whole blobd to half-blood . limits of— Uncle of 
half -blood, if to be preferred to cousin of whole 
blood — Civ. Pro. Code (1882), 8s. 231, 317— Co- 
decree- holder purchasing at execution sale, 
trustee for other decree-holders— Scope and 
object of 8. 317. Gaoga Sahal y. Kesri, 19 
O.W.N. 1175 = 29 M.L.J. 329 = 18 M.L.T. 203 
= 2 L.W. 837 = (1915) M.W.N. 713 = 13 A.L.J. 
999 = 17 Bom. L.R. 998 = 22 O.L.J. 508 = 37 A. 
545 = 30, Ind. Gas. 265 (P.G.). Bee Final Part, 
1915, Col. 809. 

(7) Dayabhaga School— Succession — Pater- 
nal great-grandfather* s son's daughter's son 
and maternal uncle , who is preferable . Kedar 
Nath Banerjeo y. Harldas Ghosh, 19 C.W.N. 
1181 = 29 Iud. Gas. 790 = 43 0. 1. Bee Final 
Part, 1915, Col. 809. 

(8) Bandhu— Who is?— Whether a grand- 
father's great grandson's daughter's son a 
Randhu. Shlb Sahal v. Saraswati, 13 A.L.J. 
786 = 37 A. 583 = 30 Ind. Gas. 903. See Final 
Part, 1915, Col. 810. 

(9) Benares School — Contest between paternal 
uncle's grandson and lather's paternal uncle's 
son— Preference — Construction — Putra, used 
with reference to collaterals . whether includes 
grandsons— Propinquity and capacity to offer 
oblations , as tests of preference — Subodhini, 
authority of. not canonical— Bmriti Ohandrika, 
how far applicable to explain a dubious or 
indeterminate phrase or term in the Mitakshara 
—Practice - Difference of opinion— Full Bench, 
reference to— Opinion of Judge not a party to a 
judgment— Inclusion thereof in the judgment for 
enforcing the conclusion arrived at— Desirability* 
Buddha Singh v. Laltu Singh, 2 L.W. 897 = 
(1915) M,W.N. 772 = 29 M.L.J. 434 = 13 A.L.J. 
1007 = 17 Bom. L.R. 1022 = 18 M.L.T. 409 = 20 
O.W.N. 1 = 22 O.L.J. 481 = 37 A. 604 = 30 Ind. 
Cas. 529 (P.Q.). Bee Final Part, 1916, Col. 811. 

(10) Mitakshara— Unmarried daughter, suit 
by— Death of such plaintiff — Whether right to 
sue survives to her married sisters. 9 See OlV. 
PRO, CODE (1908), No. 3, 14 A.L J. 8. 

(11) See Hindu Law (Custom), No. l, 19 
0.0. 165. 

22.— Texts. 

(1) Authority jof Dattaka Chandrika. See 
Hindu Law (adoption), No. 8, 20 O.W.N. 
901. 

(2) Oonatruotion of Texts — Atideoa upon 
atideoa, fallacy of. See HINDU LAW (SUC- 
CESSION), No. 2, 20 O.W.N. 489. 

23.— Widow. 

See AOT XV OF 185rf. 

See Hindu Law (adoption). 
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23.— Vidov— (Continued). 

Bee Hindu Law (alienation). 

Bee Hindu Law (Inheritance). 

Bee Hindu Law (Partition). 

Bee Hindu Law (Reversiqners). 

See Hindu Law (Stridhanam). 

Beo Hindu Law (Will). 

(1) Construction of document— Consent by 
reversioners to ividow's applying estate to 
charity— Failure of one form of charily— 
Gift to other form t validity of . 

Held, that, where the reversioners to a Hindu 
woman’s estate gave the widow authority to 
devote the property to any ohaTity, but the 
particular form of oharity which she had 
selected having failed, ehe applied the property 
to another form of charity : 

Held , that the reversioners were not entitled 
to impeach it, as a general intention to give to 
oharity wab agreed to by them. The Bhlwanl 
Orphanage Association, Hlssar v. Parma 
Nand, 7 P.W.R. 1916-43 P.L.R. 1916 = 31 
Ind. Cas. 737. 

RATTIGAN and 8HADI LAL, JJ. 

(2) Alienation by widow— Subsequent relin - 
guishment by her— Effect upon alienees. 

Per Sadasiva Aiyar, J . — A Hindu widow hai 
got the power to alienate her estate so as to 
enure during her lifetime, notwithstanding any 
event which may harppen after the alienation. 
Buoh alienation oannot therefore be affected by 
her subarquent relinquishment of her estate in 
favour of i>be next reversioner (a). 

Per Napier , J. — The theory that change of 
etatuB of an assignor or a surrender by such 
assignor oan invalidate legal rights obtained oy 
an assignee is so contrary to equity and good 
oonscicnce that it should not be accepted by 
Courts of this country whatever the ancient 
Hindu Law on the subject was. The proposi- 
tion entails a defeasance of an assignee's title 
by a collusive alienation made with intent to 
benefit third parties by subsequent assignment 
and by aoollusivo aocelerat on made with intent 
to defraud such assignee (6). Subbamma v. 
Snbraraanlam, 30 M.L.J. 260=32 Ind. Cas. 
813 = 39 M. 1035. 

Sadasiva aitar and Napier, jj. 

References :—(a) 2$ M. 143 ; (1914) M.W.N. 
736; 26 Ind. Cas. 1 ; 29 M.L J. 546 = ^915) 
M.W.N. 577 ; 20 A. 632, R,; 33 B. 88 ; 11 B. 
609 ; 19 B. 809. Not F . (b]T 31 M. 446, R. 

„ (3) Widoio — Surrender of whole estate in 
favour of one of two reversioners , without 
the consent of the other reversioner — 
Validity— Partial alienation— Consent of 
reversioner , vjhether conclusive evidence of 
the validity of the transaction . 

An alienation by a Hindu widow of the whole 
of her husband’s estate in favour of one of her 
two grandsons (the only reversioners to the 
estate), without the consent of the other, is 
invalid as a surrender. 

The oonsent of the nearest reversioner to a 
partial alienation by a Hindu widow is only 


Hindu Law— (Continued). 

28. — Widow— (Continued ) . 

evidenoe of the necessity for the alienation and' 
is not oonolusive evidenoa of the validity thereof 
Malta Burlah v. GAoudharl Suran Naidu, 
3 L.W. 278=3 19 M.L.T. 239 = 32 Ind.Oas. 999. 
COUTTS-TROTTER and SESHAGIBI 
AIYAR, JJ. 

References:— 30 A. 1, Expl.\ 21 M. 128, F. 

(4) Widow— Property acquired with income 
of husband's estate , nature oj— Test— Inten- 
tion. 

The real test to determine whether the pro- 
perty acquired by a widow with the income of 
her husband’s estate is her absolute property or 
forms an aooretion to the estate, is to ascertain 
tjie intention of the widow. 

Where, therefore, a widow, in heroapaoity as 
such, brought a suit for pre-emption of the land 
in dispute and having obtained a deoree there- 
| for, paid the pre-emption prico from the inoome 
of her husband’s estate: 

Held, that the mode of acquisition pointed to 
the conclusion that she did cot mean to sever 
the land from the main estate and that, there- 
fore, it beoame an aooretion to her husband’s 
property and that consequently she was unable 
to make a gift of suoh property without consent 
of her husband’s reversioners. Chela Ram Y. 
lihar Das, 41 P.W.R. 1916 = 32 Ind. Cas. 831. 
SHADI LAL, J. 

References .—10 C. 324 (P C ) = 10 I A. 160 = 
13 O.L.R. 418 = 7 Ind. Jur. 557 = 4 Bar. P.O.J. 
459, R. 

(5) Widow's estate— Legal necessity— Marri- 
age of daughter's daughter when son in-law 
gharjamai, if legal necessity— Conduction 
—Mortgage of widow's 'Wight and interest' 1 
if covers mere than life interest. 

Whore A, a Zflrnindar’3 widow, married her 
only daughter S to a cultivator in order that the 
son-in-law may come and live in the mother- 
in-law’s house, and tho issue of the marriage 
was a daughter. 

Held— That, though A might be under a 
moral duly to seo that tho girl was properly 
married, tho expenses of the marriage could not 
be charged on her husband’s estate as a legal 
necosflity. 

Tho fact that a Hindu widow says she is 
mortgaging “ her right and interest ” in bee 
husband’s estates does not necessarily indicate 
that she was mortgaging only a life-interest. 
Naralobatt v. Raradharl Blngh, 20 C.W.N. 
734 = 1 Pat. L J. 81 = 34 Ind. Cas. 277. 
SHARFUDDIN and ROE, JJ. 

(6) Injunction— Widow alienating and wast- 
ing her husband's property— Cases in which 
reversioners can restrain her from doing so 
—Effect of injunction. 

Held , that in ordinary oases, the reversion- 
era of the husband of a widow have no locus 
standi to obtain and the Courts are incompetent 
to grant a perpetual injunotion restraining the 
widow from Alienating and wasting her hus- 
band’s property, and that such an injunotion 
is a proper form of relief only in oases in whiola 
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23,—Wldo w— (Continued ) . 

it is found that the widow is committing or is 
about to commit acts of waste in the sense that 
that term is understood in Law, but even the 
injunction oannot prevent her from alienating 
the property for necessary purposes, as the 
question would arise in every oase as to the 
ezistenoe or non-ezistenoe of the necessity. 
Huisammat Tajo v. Allah Din, 53 P.W.R. 
1916 = 124 P.L.R. 1916-35 Ind. Gas. 229. 
Kattigan, j. 

(7) Settlement decree in favour of Hindu 
widow — Reversioner's right in property 
decreed in favour of Hindu widow at set- 
tlement— Adverse possession against Hindu 
widow— Confiscation of proprietary rights 
in Oudh t effect of . # 

One Q and his ancestors were in possession of 
a village whioh they had obtained under a Birt 
deed from tho Taluqdar. After the annuzation 
of Oudh, the first summary settlement was 
made with O. Thereafter Q died and his inter- 
est devolved on bis nephew S , and on the death 
of the latter tho entire family property devolved 
on his widows 11 and M. R and M jointly with 
the widow of O claimed the villago at the 
regular settlement on the strength of its having 
been granted to the ancestors of their husbands 
by the Taluqdar. Tho Settlement Court grant- 
ed them a deoree subject to the rights of 
their co-sharers. 

Held , that, as all the three ladies lived jointly 
and the widow of O never sot up any title 
adverse to R and AZ, her joint enjoyment of the 
property with them was nob prejudicial' to 
their interest. 

Held further, that the widows were given the 
village as representing a certain stook or body 
of proprietors with the details or particulars of 
whioh the Government did not care tc? concern 
itself, that the sctMement decree did not confer 
on thorn greater rights than they had before the 
confiscation, that their posnession oven aftor 
the deoree was only as Hindu widow’s, and that 
the rights of reversioners were not prejudicially 
afiooted by the deoroe. Ganesha (Musaammat) 
T. Nageahav Bakah Singh (Thakur), 19 
O.C. 1 = 34 Ind. Gas. 257. 

STUART and PANDIT KANHAIYA LAD, 
AJ.CS. 

(8; Compromise by widow when binding on 
reversioners—* Necessity' whether to be 
proved. 

Whon there is a litigation pending, the 
widow is also interested in the Bubjoot-matter 
of tho litigation and she must have a discretion 
as to how to oonduct that litigation and to oomo 
to an arrangement with her opponent, if as a 
matter of fact she believed that it would be in 
the best interest of the estate. On the other 
hand, the reversioner is entitled to shew that 
the compromise was not arrived at with due 
care and oaution and wab such as really shewed 
negligenoe on the part of the widow. 

If the compromise was a bona fide trans-. 
aotion. the reversioners are not entitled to re- 
open the matter. 


Hindu Luw— (Continued). 

23.— Widow— (Continued), 

The oaso of a razinamah does not stand on 
the same footing as an alienation, and the valid- 
ity of the razinamah does not depend on proof 
of neoessity. Muthu Kumaraiaml Odayar v. 
Subramantya Iyer, $1 M.L.J. 87 = 33 Ind. 
Gas. 687. * • 

ABDUR Rahim and SRINIVASA AlYBN- 
GAR, JJ. 

Reference 21 M.L.J. 645 = 38 I. A. 87, F, 

(9) Compromise entered into with a Hindu 
widow— Alienation— Not binding on rever- 
sioners . 

Dwarka Das was the owner of two shops. 
On bis death his widow suooeeded to a Hindu 
widow’s estate. The widow made an adoption. 
The widow sued to ejeot K and D who were in 
possession of tho shops but the suit was dis- 
missed on the ground that the tenancy whioh 
she alleged was not proved. Then the widow 
and tho adopted son sued to rooovor possession. 
That suit was compromised with the oondition 
that, Bhould K and D pay a certain sum of 
monoy to the widow within a oertain time, they 
would become tho owners of the shops. A decree 
was made iu terms of this compromise. In the 
meantime the adoption was set aside at tho 
Buit of reversioners. In order to raise money 
4or payment in accordance with the compromise, 
a mortgage was made of the two shops, and the 
money was duly paid in. The mortgagees then 
brought a suit for sale aud the shops were pur- 
chased in execution of the deoree by one H who 
also obtained possessiop. On the death of the 
widow the reversioners commenced the present 
suit fc.r possession against H who was not a 
party to the suit to set aside the adoption : 

Held, that tho tiLle of H having been deriv- 
ed from the widow, the compromise decree 
which was passed in the suit between the widow 
and K and D was in effect nothing more than 
an alienation on the part of the widow of pro- 
perty whioh formed part of the husband’s estate, 
and could only bind the reversioners if it were 
shown to have been mado for such purposes as 
would justify a sale by a Hindu widow, and no 
suoh purposes having beon proved, the rever- 
sioners were not bound. 

Held also, tbat tbe test to apply to a transac- 
tion which is challenged by tbe reversioners as 
an alienation not bindiqg ou them is whether 
the^alienee derives title from the holder of the 
limited interest or life-tenant (a).* Kanhalya 
Lai y. Kishore Lai, 11 A.L.J. 881 = 38 A. 679 
= 35 Ind. Gas. 683. 

PlGGOTT and LINDSAY, JJ. 

Reference (a) 33 A. 356 (P.G.), F. 

(10) Hindu widow— Gift of property with 
consent of reversionary heir expectant— 
Donee given possession— Suit for declara- 
tion of proprietary title in widow's lifetime 
against strangers— Decree if may be made 
apart from proof of necessity . 

Tbe widow of P, the former owner of an 
impartible estate, with 'the consent of the rever- 
sionary heir ezpeotant on the death of the widow 
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' 23.— Widow— (Continued). 

and his brother, made a gift of the estate to 0. 
G’s application for mutation of namos was 
successfully opposed by B, who olaimed the 
estate under au alleged fVill of P, and further 
denied that the persons who consented to the 
gift were related to P, r and suggested two other 
persons as the reversionary heirs, whereupon C 
sued B for a deolaration of his title as proprietor 
of the estate. The trial Court found that P had 
made no Will as alleged, that the persons set 
up by B as bis reversionary heirs were fictitious 
persons and thAt the estate passed by the gift 
by P’s widow with the oonsent of persons who 
were related to P in the manner alleged by the 
plaintiff and aooordingly deoreei the suit. B 
on appeal did not challenge these findings, but 
urged that the deod of gift did not represent a 
genuine transaction, and that the widbw (who 
was a party to the suit and had died pending 
the appeal, the consenting reversionary heirs 
being substituted in her place in the records) had 
remained in possession and had no power to 
confer any valid title to 0, 

Held , that the suit not being a suit for 
ejeotment of a defendant who was in possession, 
but a BUit for deolaration of title by a plaintiff 
who was in possession, it was not incumbent on 
the plaintiff to prove a bettor title in himself to 
possession of the property than the title of the' J 
defendant. 

That on the findings B was a mere impertinent 
intervener in another jferson’s affair and had no 
right to oontest the deolaration of title which 
was obtained by C. Chaudrika BukhBh Singh 
y. Rajalndar Bikram 8lngh. 20 C.W.N. 1149 
-(1916) 2 M.W.N. 120 = 20 M.L T. 164 = 4 
L.W. 288 = 31 M.L.J. 605 = 14 A.L.J. 1024 = 18 
Bom. L.R. 846 = 38 A. 440 = 24 C.L.J. 291 = 19 
0.0. 141 (P.0.) = 35 Ind. Gas. 958 (P C.). 

Lord Atkinson, Lord Parker of 
Waddinoton, Sir John Edge and 
Mr. ameer ali. 

(11) Widoiv — Hindu widow — Alienation — 
Setting aside — Alienation — Compensation 
for improvements — Evidence -‘Relationship 
— Statement in will of widow— Conjectural 
suggestions as to will in arguments . 

The plaintiff on the death of a Hindu widow 
brought a suit for possession of a certain house 
with its compound as ( the next heir of hor 
husband and pleaded that an alienation m^de 
by the widow-againBt his interest in favour of 
the defendant was invalid. The plaintiff alleged 
that he was son of a daughter of her husband by 
a former wife. The allegation was denied by 
defendant. Tho plaintiff produced a Will made 
by the widow five years before suit, mentioning 
the plaintiff a9 daughter’s eon by relationship, 

Beld l that tho statement in the Will was a 
weighty piece of evidence of the plaintiff’s rela- 
tionship, and that the widow was the proper 
person to make such a statement of faot, whioh 
was within the soop.i of her own knowledge, 
especially when the statement was corroborated 
by other relatives mentioned in the Will and 
whose evidence ou the matter was against their 
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interest, and was unoontradioted by any reliable 
evidence, 

Beld t also, that erdbtion of a temple in the 
oompound of, a house oould not be regarded ae 
an improvement. The alienee was permitted to 
remove materials! for the building was not 
ereoted with the oonsent of the plaintiff and 
his acquiesoenoe was not proved. The Chief 
Oourt allowed half the amount spent in adding 
another storey to the house and sinking a well. 
Mati)iu Mai v Kidar Nath, 77 P.L.R. 1916 = 
36 Ind. Cm. 62. 

Rattigan and Ghitty, jj. 

Reference :— 20 B. 298, ft. 

U2) Widow's estate — Joint surrender by 
widows of their interests in favour of the 
next immediate female reversioner's son, 
how far valid— Consent of the next female 
reversioner not obtained , what effect— Whe- 
ther such surrender can be regarded as an 
alienation with the consent of the rever- 
sioners. 

Two oo- widows relinquished their interests in 
the property of their deceased husband in 
favour of the daughter’s son of one of them, the 
other widow consenting to relinquishment on 
receiving an absolute interest in a portion of the 
property in lieu of her widow’s interest in the 
half. It was not shown that the daughter who 
was the immediate reversioner consented to the 
widow’s aotion either at the time of relinquish- 
meat or afterwards. 

Beld. the property did not pass to the daugh- 
ter’s son. 

The relinquishment did not operate as a 
surrender because it was not intended to be a 
surrender of the wholo estate, one of the widows 
having obtained an absolute estate in a portion 
of tbe property in lieu of hor half-share in the 
whole, and because it was not in favour of the 
nearest reversioner at the time, vie ., the 
daughter. 

The relinquishment oould not be treated as 
an alienation made with the consent of the 
whole body of tbe reversioners, for the daughter 
did not give her consent to tho relinquishment, 
nor is there any proof of consent on the part of 
the other expectant reversioners given either at 
tbe time or afterwards. 

Per Abdur Rahim , J. — The proposition laid 
down by the Privy Council in 30 A. 1 amounts 
to this, the oonsont of substantially the whole 
body of expectant reversioners is itself sufficient, 
apart from legal neoessity, to validate an alien- 
ation even though suoh oonsent was given 
after the transaction and on receipt of considera- 
tion. c 

Per Srinivasa Iyengar , J.— The oonsent of 
the kindred is only a pieoe of evidence and 
where evidence of tho aotual neoessity is lost 
by lapse of time, it may be very valuable 
evidenoe ; also when the question is whether 
the alienee is a person who purchased bona fide 
alter making reasonable inquiries, the oonsent 
of the reversioners to the transfer, if it pur- 
ported to be a transfer for legal neoesaityi 
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may, unless rebutted, be sufficient proof. 
Consent unless given bona fide and without 
being purchased oan be 8f no avail. Mulagu 
KoUyya v. Modlgonda GhandraraowllSastrl, 
20 M.L.T. 148 = 31 M.L.J® 406 = 4 L.W. 149 = 
(1916) 2 M.W.N. 137 = 36 Ind. Oas. 407. 

abdur Rahim and Srinivasa aiyen- 
gar, JJ. 

References 8 M.I.A. 629 ; IS M.I.A. 209 ; 
41 0. 793; 42 0. 876 ; 26 B. 129, R.\ 30 A. 1 
(P.O.), Expl. 

(18) Widow's estate— Position of reversionary 
heirs — Declaration of right — Reversioner 
not entitled to such declaration while the 
widow lives — Representative capacity 6f 
reversioner suing to prevent waste. 

A Hindu widow's right with respeot to the 
estate of her deceased husband is of the nature 
of a right of property ; her position is that of 
owner ; her powers in that character are, how- 
ever, limited ; but so long as she is alive no one 
has any vested interostin the succession. While 
she is, it is futile to make a declaration as to 
who is the reversionary heir of her deceased 
husband which might be rendered valueless by 
tho development of events. 

A reversionary heir although only having a 
contingent interest is recognized by the Courts 
as having a right to demand that the estate 
be kept free from waste and free from danger 
during its enjoyment by ‘the widow or othor 
owner for life : but such heir thus appealing to 
the Court does so in a representative capacity 
so that the corpus of the estate may pass 
unimpaired to those entitled to the reversion. 
* Where the respondent, a reversionary heir, 
sued for an injunction and a reooiver, alleging 
waste by the appellant, a widow, who denied 
that the respondent was the reversioner, and it 
was found that the charges of waste wero un- 
founded, but the respondent was granted a 
declaration that he was the “ next reversionary 
heir ” under oovor of his prayer “ for further 
relief.” 

Held, that he was not entitled to suoh a 
declaration. Janakl Animal v. Narayanasaml 
Aiyar, 31 M.L.J. 225 = 20 M.L.T. 168 = 20 0. 
W.N. 1323 = 39 M. 634 = 14 A.L.J. 997 = (1916) 
2 M.W.N. 188=18 Bom. L.R. 866 = 24 C.L.J. 
<309 = 4 L.W. 630 (P.O.). 

Lord bhaw, Lord Parmoor and 
Mr. Ameer Ali. 

References : — 31 I. A. 67 ; 42 I. A. 125. 

(14) Hindu Law— Sale by Hindu widow — 
Legal necessity— Onus probandi — Recitals 

dfadeed — Weight to be attached to them as 
against third parties— Attestation of a deed 
does not by itself create estoppel against or 
imply consent of the attesting reversioner— 
Dilatory conduct in appeal to Privy Council 
—Costs. 

Where a Hindi) widow, who is entitled to the 
4i8u(ruot of her deoeased husband’s property, 
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purports to dispose of his whole estate, the 
burden of proving that the disposition was 
made under oiroumBtanoes of legal necessity 
rests on the purchaser,, however great the lapse 
of time (a). , 

Under ordfhary circumstances and apart 
from Statute, recitals in a deed of sale oan only 
be evidence between the parties to the convey- 
ance and those who claim under them. But 
where a very long time ha 9 elapsod between the 
date of the deed and the institution of the suit 
challenging the sale, suoh reoitala oannot be 
disregarded, although, on the other hand, no 
fixed and inflexible rule oan be laid down a6 to 
the proper weight whioh they are entitled to 
reoeive. If the deed is challenged at the time or 
near tbp date of its execution, so that independ- 
ent evidence would bo available, the recitals 
would deserve but slight consideration, and 
certainly should not be accepted as proof of*the 
faots establishing legal necessity. But as time 
goes by, and all the original parties to the trans- 
action and all those who could give evidence on 
the relevant points have grown old or have 
passed away, a reoital consistent with the pro- 
bability and oiroumstanoes of the case assumes 
greater importance, and oannot lightly be put 
aside ; for it should be remembered that the 
actual proof of the neoeseity whioh justified the 
deed is not essential to establish its validity. It 
is only necessary that a 7epresentation should 
have been made to the purchaser that suoh 
necessity existed, and tljjat he should have aoted 
honestly and made proper inquiry to satisfy 
himself of its truth. The reoital is oloar evi- 
dence of the representation, and, if the circum- 
stances are suoh as to justify a reasonable belief 
that an enquiry would have confirmed its truth, 
then, when proof of actual enquiry has become 
impossible, the recital, coupled with Buoh 
circumstances, will be sufficient evidence to 
Bupport the deed. To hold otherwise would 
result in deciding that a title becomes weaker as 
it grows older, so that a transaction perfectly 
honest and legitimate when it took place would 
ultimately bo incapable of justification merely 
owing to the passage of time. 

Attestation proves no more than that the 
signature of an executing party has been 
attached to a document in the presence of 
a witness. It does not involve the* witness in 
any knowledge of the oontonts of the deed nor 
alleot him with notice of its provisions. It can, 
at the best, be used for the purpose of orosQ- 
examination, but, by itself, it will neither 
oreate estoppel nor imply consent (6). 

Where there is considerable delay (delay of 
seven years in the present oase) in setting 
down an appeal for hearing, a successful 
appellant will not be allowod costs unless he 
olears himself of the imputation of having 
needlessly protracted the proceedings. Nanda 
Lai Dhar Biswas v. Jatfafc Klihore Acharjva 
Qhowdhuvl, 20 M.L.T. 335 = 31 M.L.J. 5G3- 
18 Bom. L.R. 868 = 4 L.W. 458 = 14 A.L.J. 
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1103 a (1916) 2 M.W.N. 336 = 24 C.L.J. 487 = 
21 O.W.N. 225 = 36 Ind. Cue. 420. (P.O.). 

LORD CHANCELLOR (LORD BUCKMAS- 
ter), lord Atkinson and Bir John 
Edge. ' 

References '. — (a) 2L I. A. 57,'^. (b) 42 I. A. 
64, F. 

(15) Two cowidoiva— Power of one td alienate 
her share— Effect of such alienation— Con- 
sent of the other widow— Effect. 

One co-widow can alienate for her life her 
share in her husband's estate, whether before 
or after partition, though the alienation will 
only be binding on the other widow so as to 
defeat her right of survivorship if that other 
oonsented to it. Govlnd v. Chandrabhaga, 
12 N.L.R 100 = 34 lnd. Cas. 675. 

Drake Brockman, j.c., and Prideaux, 

A»J C 

References :— 7 C.P.L R. 153 ; 10 N.L.R. 51 ; 
31 B. 560 ; 11 M.I.A. 487 ; 9 C. 5S0 ; 8 C.W.N. 
668 ; 23 M. 504 ; 33 M. 473; 26 M. 334 ; 1 M. 
290 ; 33 A. 443 ; 12 A. 51 ; 19 A 524 ; 29 A. 
239 ; 33 A. 356, fl. 

(16) Widow— Setting up will ol last maleholder 
— Onu« - Suit by reversioner for setting 
aside will as forgery and for declaration of* 
invalidity of widow's alienation— Nature 
of suit —Limitation Act, Art . 93. 

Where a document S9 a nullity, there is no 
need to set it aside. 

A suit which asks feu a declaration of the 
invalidity of a document as being a forgery and 
for other substantial reliefs ia not barred, even 
though it is brought mere than three years 
after the expiry of the period for gotting the 
dooument set aside. 

In a suit by reversioner for a declaration that 
an alienation by a widow is void beyond her 
lifetime though it is part, of his case that the 
last male owner died intestate and that the 
female heir succeeded only to alimitod estate, 
there is no presumption that, the deceasod left a 
will and if the defendant pltads a will, it is for 
him to prove it. Gokula Venkamma v. Golcula 
Naraslmha, U916) 2 M.W.N. 325 = 4 L.W. 441. 
AYLINQ and BRINIYASA AIYANGAR, JJ. 

(17) Ilindu Law— Relinquishment by widow 
— Acceleration — Consent of nearest rtoer- 
s ioner to alienation by widow— Evidence of 
necessity. 

Jn order to accelerate the vesting of the 
estate in the nearest reversioner there must be 
oomplete surrender of the widow’s estate (a). 

The rule laid down by the «Pfivy Counoil in 
Bajrangi Singh v. Manokarnika Bahsh , 30 A. 
1, is applicable to transfers for consideration. 
It has not been ex^ende to a case where a 
transfer has been made by way of gift. If the 
transfer be with tie consent of the nearest 
reversioner, it takes effect because it affords 
e vidence of the p r opriAty of tho transaction, 
in other words, it justifies the transaction on 


Hindu Law— [Continued), 

— 23.— Vidov— [Continued), 

the ground of legal necessity. Khawanl Singh 
y. Ohet Ram, 14 A.L.J. 972 = 89 A. 1. 

PIGGOT and LlNOSAY, JJ. 

Reference \— 19 O. 236 (P.G.), Expl, 

(18) Hindu haw— Hindu widow , alienation 
made by— Legal necessity established for 
bulk of the consideration , effect of. 

Held, that although the principle laid down 
by their Lordships of the Privy Oounoil in 29 A. 
331, Damely, that a sale could be set aside on 
payment of amount borrowed forjlegal necessity, 
where a portion of the purchase-money was 
justified by any legal neoeeBity, is one whioh 
must ordinarily apply in oases of alienations by 
a Hindu widow, yet exceptional circumstances 
may arise, suoh ns where almost the whole of 
the consideration money is proved to be paid 
for legal necessity, and only a email amount 
remains unaccounted for, where alienation 
should not be Bet aside. 

Where a legal necessity was found to have 
been proved for Rs. 3,782-4-9 out of a total 
consideration of Rs 4,000, held, that the 
alienation should not be sot aBide. Bunyad 
Husain v. Mata Din Bingh, 19 O.O. 122 = 36 
lnd. Cas. 57. 

Kendall, a. j.c. 

(19) Hindu Law— Widow— Next reversioners 
— Acceleration of estate by the widow— 
Acceleration must be of the entire estate — 
A lienation— Legal necessity— Adoption— 
Divestiyig of estate— Ma^im— A man shall 
not take advmtage of his own fraud— Ap- 
plicability of the maxim . 

L, a Hindu widow, having mortgaged her 
husband's estate to R, the plaintiffs, the next 
reversioners, sued in 1893 to set aside the 
alienation as a hollow transaction. The parties 
referred their disputes to arbitration whioh 
resulted in a □ award whereby the plaintiffs 
were allowed to redeem the mortgage, B was to 
convoy tho mortgaged property to the plaintiffs, 
L was to surrender all her right, title and 
interest iu it, und the plaintiffs were to give to 
her a house and 18 bighas of land, out of the 
estate so ro-oonveyed to them, for her life as 
maintenance. In 1906, B created a sub-mortgage 
on the property in favour of D ; and passod a 
rent-note to him. The plaintiffs took a re- 
conveyance of the property from B, and paid 
off D who transferred bis righlB to them. In 
1909, L adopted M, the son of B, thereupon B 
delivered ovor possession of the property ; 

Held, dismissing the suit, (1) that the 
transaction whioh resulted from the suit of 
1893 and whioh was the bAsis of the plaintiff’s 
claim, w£}s in no sonse an aooeleration, inas- 
much as the consideration expressed in the 
award was really no consideration but a reseVa- 
tion in the widow’s interest of a very substan- 
tial part of her original life-estate ; 

(2) that if the transaction be regarded as an 
alienation it oould only be validated by proof of 
• legal necessity ; 

(3) that L’s alienation of 1893 under the 
award not having been for legal neoessity, was- 
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23.— i Widow— [Continued). 

void against M from (he moment of his adop- 
tion ; 

(4) that M was qpt pAoluded from raising 
the plea for, neither was he guilty, of fraud nor 
did he give any advantage in the speoial issue 
between him and the plaintiffs. 

There are two ways in whioh a Hindu widow 
in the enjoyment of a normal widow’s estate 
oan oonvey a greater interest than that whioh 
she herself has, one is by acceleration, the other 
by alienation for legal necessity. 

In acceleration a Hindu widow enjoying the 
normal Hindu widow's life-estate surrenders it 
in favour of the next reversionor ; but it is 
absolutely necessary that the entire interpose^ 
life-estato must be withdrawn. 

An alienation by a Hindu widow for legal 
necessity rests upon a striot proof of the neces- 
sity. The consent of the reversioners is no 
more than a factor in the proof of legal neces- 
sity. It may always be used in support of the 
alienee's contention that there was legal neces- 
sity, but per se it will not be sufficient to do 
away with all other proof, 

A true acceleration differs from alionation for 
legal necessity. The two legal notions arc not 
only irreconcilable, but virtually antagonistic. 
In striotneBB no acceleration can be an aliena- 
tion and no alienation oan be an acceleration. 

A subsequent adoption will not divest estates 
vestod beforo it was made. 

In applying the maxim ‘that a man shall not 
take advantago of his own fraud, two points are 
to be looked at ; first, whether the person against 
whom the maxim is used has really committed 
a fraud at all ; and, secondly, whether, Assum- 
ing that he has committed a constructive 
fraud, that has given him any advantage in the 
particular issue he is contesting. Motl Raljl v. 
Laldas Jlbhal. 18 Bom. L.K. 954-41 B. 93. 
Beaman and Heaton, jj. 

(20) Hindu widow , alienation by— Consent of 
next reversioner , effect of. 

Where the whole widow's estate is alienated 
with the oonsent of the whole of the next 
reversion, the alienatiou is valid as the rever- 
sioners transfer ns heirs ; that ostAte having 
been aooeleratod by the widow ’b disclaimer it 
is valid irrespective of any consideration of 
necessity. * 

This theory oan only be applied when the 
alienation is of the whole estate tor it rosts on 
the fiction that the widow has deolined the 
inheritance whioh therefore passed direot to the 
next reversion. 'If the alienation is of part of 
the estate there is no room for this fiction. 

In all other oases, i.e., whore the widow 
transfers part of the estate with the oonsent of 
some or all of the next reversion or the whole 
estate with the oonsent of some and not all of 
the next reversion— the oonsent raises a pre- 
sumption of the propriety of the alienation. To 
raise this presumption the oonsent of the whole 
of the next reversion is ordinarily neoessary, 
but there may be speoial oaseB in whioh the 
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23.— Widow —(Continued ) . 

oonsent of a part of the next reversion will 
suffioe (a). 

The reversioner who oonsents may be barred 
by estoppel, but a more distant reversioner 
who by subsequent evdfcts beoomes the aotual 
reversioner would not be found. Jlwatm&l v. 
Musiararaat GflanJbal, 10 S.L.R. 49-35 Ind. 
Oas. 681. 

PRA*T, J.O. and CROUCH, A.J.O. 

References' — (a) 17 C. 896, F,\ 6 A. 116; 30. 
A. 1-36 I. A. l; IOC. 1102; 17 0. 896 ; 19 0. 
236 ; 26 B. 129 ; (1861) 8 M.l.A. 629 ; (1869) 
13M.I.A. 209; 40 C. 721 ; 1 S.L.R. 196 ; 14 
Bom. L.R. 602, R . 

(21) Right of reversioner to mortgage property 
in possession of widow— Suit by widow for 
declaration that mortgage was of no effect 
against her interest . 

During the lifetime of a Hindu widow a 
reversiouary heir executed a mortgage-deed in 
respeot of the property in possession of the 
widow. In the mortgage deed the mortgagor 
did not state that the property was for the time 
being owned by the widow or thAt ho was 
mortgaging his reversionary interests only. 
The widow thereupon sued for a declaration 
that the mortgage-deed was of no effect so far 
ts her interest in the property in her possession 
was concerned. Held that, although her estate 
was merely that of a Hindu widow, she might 
rightly complain that seme injury might be 
done to her by the mortgage transaction unless 
some declaration was obtained by her at the 
earliest opportunity, that it was in no way to 
affeot her right. Therefore ahe was entitled to 
maintain the declaratory Buit. Mussammat 
Chandra Kuar v. Kuar Raghubar Singh, 30 
Ind. Cas. 198. 

Lindsay, j.c., and Kanhaiya Lal, 
A.J.C. 

(22) Release in favour of reversioners — 
Acceleration of vesting of estate. 

Where a Hindu widow relinquished her life- 
estate in favour of the nearest reversioners of 
her husband under a deed of release, the efieot 
of the release was to accelerate the vesting of 
the estate in the reversioners or at all events of 
transferring the life-interest held by her to 
them for life. Jangl Ram v. Sheoraj Singh, 
30 Ind. Cas. 234. 

bTUART and Kanhaiya Lal,.a.j.cs. 

(23) Attestation by heir— Mortgage by widow 
— Estoppel . 

Where the heir of a deceased Hindu deliber- 
ately allowed the widow of the deceased to hold 
herself out as the owner of the proporty of her 
husband and attested the mortgage-deed in 
proof of his oonsent, he oannot be allowed to 
resile from that position and deprive the mort- 
gagee of the money paid by him on the faith 
of that representation. Gajadhar Lal v. 
Gulaba, 30 Ind. OaB. 388. 

KANHAIYA LAD, A.J C. , 

References : — 20 0. 296 = 19 I. A. 203 ; 13 Ind* 
Oas. 613-16 O.C. 67, R. 
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23. — Widow— {Continued), 

(24) Suit for maintenance — Plea of her having 
other means of support . 

In a suit Jor maintenance by a Hindu widow 
the defendant cannot bq allowed to raise the 
contention that the plaintiff has got other 
means of support and\s therefore not entitled to 
claim maintenance at all out of her husband's 
joint family property. Utharankat Purakkal 
E&zuyan Raman alias Rattan’s wife Kallfanl 
y. Utharankat Parakkal Eazuvan Raman, 30 
Ind. Can. 897. 

SADASIVA AIYAR and BAKEWELL, JJ 

References : — 28 Ind. Cas. 200 =* 38 M. 153 = 
28 M.L.J, 260, F. 

(25) Compromise of suit with reversioner's 
consent — Compromise having effect of 
alienation— Right of reversioner to question 
compromise . 

Where a widow compromised a suit with the 
consent of the;then reversioner and the com- 
promise entered into had tbe effect of alienating 
the husband's oatate, the compromise bound 
the aotual reversioners on the death of the 
widow, inasmuch as the compromise was a 
bona fide settlement of a doubtful claim 
brought about by the nearest reversioner then 
alive. Elamarty Bangarayudu y. Mangipoody 
Perayya Sastry, 30 Ind. Cas. 927. " 

Spencer and Seshagiri aiyar, jj. 

References:— 24 Ind. Cas. 309 = 27 M.L.J, 149 
-18 C.W.N. 929-1 L.W. 648 (P. 0.); 10 Ind. 
Oas. 477-15 C.W.N. 545 (P. C.) = 8 A.L.J 552 
-13 Bom. L.R. 427 = 13 G.L.J. 575 = 10 M.L. 
T. 25-21 M.L J. 645-33 A. 356 — (1911) 1 M. 
W.N. 432 = 38 I.A. 87; 14 W.R. 146 ; 5 Ind. 
Cas. 640 — (1910) M.W.N. 60-7 M.L.T. 340 = 
20 M.L.J. 204 = 33 M. 473; 6 C.L.R. 76; 12 
Ind. Cas. 464 = 38 C. 639; 12 Ind. Cas. 123 = 
10 M.L.T. 179 = 35 M. 560, F. 

(26) Act III of 1901 ( U . P Land Revenue ), 
S. 4 (12) — Alienation by Hindu widow of 
husband's properly including sir — Widow's 
claim to ex-proprietary riqh*s after sale dis- 
allowed— Effect of cancellation of sale by 
reversioners. 

Where the olaim of a Hindu widow for ex- 
proprietary rights aftor a sale by her of 
proprietary rights including sir in her husband’s 
property was disallowed held in a Buit by the 
reversioners for cancellation of the sale after the 
widow’s death, that the sale should be cancelled 
and that the cancellation revived the sir rights 
in favour of the reversioners. Barmal 'Singh 
y. r Sheo Nath, 31 Ind. Cas. 851. 

Holms, s.m. and Oambpell, j.m. 

(27) Widow— Ex parfco decree — Effect— How 
far binding on reversioners— Onus of proof. 

The-faot that a decree is allowed by a widow 
to go ex parte is not conclusive to show that it 
is not within the meaning of the deoision of the 
Privy Council in 2 W.R. 31 "fairly and pro- 
perly obtained and the onus of proof rests 
primarily upon those who challenge it to estab- 
lish that it was fa»rly and properly obtained. 
But where in a oa&o there has been a great 
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lapse of time, and where all the oiroumstanoee 
of suspicion exist it would be quite wrong to 
bind the reversionera by that ex parte judg- 
ment. R&ngaiwaml Filial y. Yaldylinga 
Mud&lt&r, 33 'ind. Cas. 446. 

Coutts-Trotter and Moore, jj. 

References: — 2 W.R. 31 (P.0.) Expl.i 29 A. 
487, R.\ 17 M.L.J. 160, D. 

(28) Gift by widow — Gift with power of afisna- 
tion— Construction of document— Intentions 
. of parties . 

A gift by a Hindu widow of property in whioh 
she had a widow’s estate passes only the limited 
estate which tho widow had and the ooourrenoe 
in the deed of, the words 11 with power to alien- 
ate the same by gift, sale, eto.” only meana 
that the widow’s estate thereby oonveyed can 
be sold, oto. 

There is no doubt that the onus is upon those 
who seek to prove that the widow was purport- 
ing to convey more than she oould legally 
convoy. 

Tho Court should not allow the evidence of 
what the parties subsequently did to influence 
the construction of a document any more than 
{their evidenoo as to what they intended to do 
though tho Court is entitled to look at the 
surrounding circumstanoes to see how the 
partios were plaoed and to find the matters with 
reference to which they were contracting or 
writing deeds or making wills. 

Whether the principle of Hindu Law 
that an alienation by a widow can be validated 
by the aonsent of the reversioners oau be ap- 
plied to gifts by life-estate owners. Yeerakkal 
y. Thlramakkal, 34 Ind. Cas. 596. 

Coutts-Trotter and Seshagiri 
alyar, jj. 

References :— 10 A. 407, doubted ; 34 B. 165, 

(29) Tenure held by widow — Rent decree 
against the widow— Execution of decree— 
Execution against the holding in the hands 
of the reversioners— Bengal Tenancy Act 
(VIII of 1885), S. 65. 

The tenure in the hands of the reversionary 
heirs does remain liable to be sold in execution 
of decrees for rent obtained in the time of the 
widow and this view is also in accordance with 
the provisions of the Bengal Tenancy Act, 
8. 65. AihutoBh Mookerjee v, Akhoy Kumar 
Debt, 34 Ind. Cas. 581. 

TEUNON and SHEErSIIANKS, JJ. 

References 30 C. 550 (P.O.), F.\ 16 0. 611 ; 
17 C.W.N. 337, D. 

(30) Hindu law— Widow, mortgage by , and 
the then reversioner— Decree, effect of— 
Execution sale— AucUon&ur chaser, title— 
Fraud in securing decree . 

A deoree of a competent Oourt in a mortgage 
suit in whioh the defendants were not only the 
Hindu widow but also the then reversioner 
•must be taken to biod the whole estate. As 
long as that deoree stands and until it is set 
aside for good reason, the aotual reversionec 



886 


DIGEST OF OASES. 


886 


Hindu Law— (Continued), 

— >23.-*Wldow— (Continued), 

cannot maintain a suit tot teoovery of posses- 
sion of the mortgaged property from an auotion- 
purohaser in execution ofcthat deoree (a). 

Per Mookerjee, J.— When a mortgagee from 
Hindu widow seeks to obtain a 'deoree whioh 
would bind not merely the qualified interest of 
the widow, but the entire inheritance itself, 
the then next reversioner is a proper party to 
the suit. A reversioner so impleaded may well 
be deemed a party in a representative oapaoity. 
A deoree fairly made in his ^resenoe, so long as 
it standB, binds the inheritance, whether he or 
some one else ultimately beoomes the, actual 
reversioner when the succession opens out on 
the death of the widow (6). 

The title of the purchasers can consequently 
be defeated by the plaintiff, only after the 
deoree whioh is the root of that title, has been 
successfully impeached forgfraud, collusion, or 
other like reason. If this were established, the 
fact that the^parties had gone through the form 
of a suit and a deoree could not justly be held 
to prejudice the right of the actual reversioners 
(c). Ganga Naragan Datta y. Indra Narayan 
fifth a, 36 Ind. Gas. 49 = 26 G.L.J. 391. 
Sanderson, c.j. and Mookerjee, j. 

References:— (a) 42 0. 876 (P.C.) ; 41 0. 793; 
40 0. 721, R. (6) 11 M.I.A. 241 ; 17 W.R. 422; 
23 W.tfc. 174 ; 3 G.W.N. 637 ; 41 C. 69 ; 25 
Ind. Gas. 84^ 4 A. 632 ; 34 M. 188 ; 32 E.R. 
614 ; 38 M. 406 (P.C.), R. (c) 9 M.I.A. 539, R. 

(31) Maintenance -Gift by husband to one 
who has been maintaining him during 
illness — Lien — Charge . 

Right of a Hindu widow to maintenance by 
her husband in hisllife-time or to a charge upon 
his property must be dependent on his right to 
alienate the property for a family necessity. 

An alienation by way of gift, by a deceased 
Hindu husband of his property, for his main* 
tenanoe during his illness is an alienation for 
good consideration and for a family necessity. 
His widow oannot claim any charge ovor that 
property for her maintenance- Kanta Hohlul 
Daai y. Nanlchra Boba, 35 Ind. Gas. 506. 
Sanderson, o.j. and Newhould, j. 

(32) Hindu Widows' Re marriage Act XV of 
1856, 8. 'A— Re-marriage of widow— Right 
to husband's estate — Widow's unchastity 
after inheritance , effect • 

If a widow can validly romarry according to 
the custom of her casto, such a remarriage does 
not deprive her of her right to the estate of her 
deceased husband (a). 

If a widow has become unohaste and suoh 
unohastity has.taken place subsequent to her 
inheriting the property of her first # biisband, 
she does not by reason of suoh unohastity 
forfeit the interests whioh vested in her by 
right of inheritance to her husband (6), Ram 
Del v. Klshen Del, 32 Ind. Gas. 338. « 
BANERJEE and PlGOOTT, JJ. 

References :■ — (a) 11 A. 330 = A.W,N. (1899) 
77; 1 Ind. Gas. 761 = 6 A.L.J. 107 = 31 A. 161 ; 
6 Ind. Gas. 116=7 A.L.J. 417 = 32 A. 489, F. 
(6) 6 0. 76 iP.G.) = 6 Q.L.R. 322 = 7 I.A. 116. 
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(33) Hindu Law— Decree against widow — 
Form — Construction — Sale of widow's 
right, title and interest in her husband's 
properties— Test to determine the interest 
sold— Decree for ‘/hesne profits. 

Where in dkecution 0f a decree against a 
Hindu widow* her right, title and interest in 
her husband's property has been sold, the test 
to be applied in order to determine the ezaot 
interest whioh passed at the sale would depend 
upon the question whether the suit in whioh 
the sale was dlreoted was one brought against 
the widow upon a oause of aotion personal to 
herself, or one whioh afieots the whole inherit- 
ance of the property in the suit, (a) 

A deoree against a Hindu widow should Btate 
spooifioally whether the deoree is a personal 
decree^ or one against her as representing her 
deceased husband and it is therefore open to 
any Court dealing with a deoree containing no 
suoh specification to interpret it in aooordanoe 
with sound principles of law. (6) 

In a suit in whioh the estate of her husband 
is in any way involved, the widow represents 
the whole estate of her husband and she alone 
is entitled to be a party as representing the 
estate and the deoree fairly and properly 
obtained against her will bind the whole 
•estate, (c) 

In interpreting a deoree for mesne profits 
against a Hindu widow, the frame of the 
original suit can and should be gone into 
when the deoree does not 6peoifioally show 
on the face of it whether it was a deoree 
against the widow in her personal or her 
representative oapaoity (d). Kiranbala Debt 
Y. Kail Charan Singh, 32 Ind. Gas. 687* 
HOLMWOOD and MULLICK, JJ. 

References (a) 7 C. 357 = 9 G.L.R. 67 ; 10 

0. 986 = 11 I.A. 66, F. ( b ) 6 C. 479 = 8 C.L.R. 

1, Appl. (c) 6 G.L.J 490, R. 

(34) Husband's house rebuilt out of widow's 
own money — Right of widow to stll the 
house . 

If a Hindu widow rebuilds her husband's 
house out of her own money and there is no 
evidenoo whatever to show that she intended 
this house after its being rebuilt, to be treated 
as a part of her husband's estate, the house 
must be treatod as her own property over 
whioh she has absolute pdwer of disposal. Ram 
Da^al v. Sumer Singh, 32 Ind. Civs. 356. 
LINDSAY, J.C. 

(35) Alienation by widow— Onus of proof— 
Alienation not binding on estate— Widow' s estate 
more than a life estate —Remainder vesting in a 
widow liable to be attached by husbands credi- 
tors— Effect of alienation by a widow on the estate 
— Civ. Pro. Code , 8 60 (m)— Transfer of Pro- 
perty Act, S. 6, cl. fa). Segu Ohldambarama 
Y. Saraddl Hua&inamma, (1915) M W N. 577 
= 2 L.W. 962=18 M.L.T. 394-29 M.L.J. 546 
= 30 Ind. Cas. 101 = 39 M. 565. See Final 
Part, 1915, Col. 820. 

(36) Widow— Claim *of absolute title— Deed 
of compromise— Canon of construction— Transfer 
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of Property Act , S. 8— No presumption of grant 
of life estate— Decree referrinq to compromise — 
Incorporation— Deed of compromise not registered 
—Effect of nonregistration— Registration Act , 
8s. 17 and 19. Sankar&Yelu Filial y. Muthu- 
laml Filial 18 M.L'.T. 197 = (1915) M.W.N. 
95G-29 M.L.J. 779 = 31 lnd. Cas. 260. See 
Final Part, 1916, Col. 821. 

(37) Alienation— Widoio— Reversioner— Con- 
sent — Inferable from conduct — Estoppel-In- 
ference , question of law , Yenkatasubbler v, 
MuthuBwaral Iyer, 18 M.L.T. 621 = (1916) M. 
W.N. 123 = 31 Iud. Cas. 487. See Final Part, 
1916. Col. 822. 

(38) Widow— Alienation — Future mainten- 
ance— Legal necessity— Suit by reversioner for 
declaration of invalidity of alienation beyond the 
widow's life-time — Maintainability — Proper 
form of decree. Motlsing Mengh&aing v. 8ob- 
hornal Glndomal, 9 SL.R. 69 = 30 Iud. Cas 
968. See Final Pirt, 1915, Col, 822. 

(39) Widow, alienation by, when binds rever- 
sioner — Relinquishment for a consideration— 
Relinquishment of whole estate necessary- 
Widow retaining moveable and getting back some 
land to hold as life-estate— Mithila law— Family 
arrangement— Mortgage debt , if moveable or 
immoveable properly. Choudhury Suressilr 
Miiser v. Musstt Mohesh Rani Mesran. 20 C 
W.N. 142 = 31 lad. Cas. 983. Sea Final Part, 
1915, Col. 823. 

(40) Hindu widow’s estate in a proprietary 
share— Salo by Hindu widow without legal 
necessity— Eftaot— Right of pre-emption. See 
•UDH ACT XVIL1 or 187G (LAWS) No. 9-a, 
32 lnd. Cas. 225. 

(41) Widow’s power to dispose of incomo from 
husb^nd ’3 estate so as not to be available to her 
huabau 3’s creditors. See CIV, PRO. CODK 
(1909), No. 122, 30 M.L.J. 391. 

(42) See CIV. PRO. CODE (1909), No. 556, 
97 P.R 1916. 

(43) Hindu widow succeeding her husband 
as trustee— Alienatiou t/ her of tho oflioo— 
Efffcot. See CIV. PRO. CODE H908), No. 166, 
31 M.L.J. 280. 

(44) Will by Hindu widow— Affirmation by 
reversioner. See CONSTRUCTION OF WILL, 
No. 1, 32 lnd. Cas. 209. 

(45) Hitidu widow, alienation by, in excess of 
her powers void or voidable. See HINDU LAW 
— ALIENATION, No. 20, 10 S.L.R. 38. 

(46) Alienation by widow— 8uit by roversioner 
—Onus of proof of necessity — Substantial 
amount paid for consideration — Form of decree. 
See Hindu Law (alienation), No, 2. (1916) 
M.W.N. 163. 

(47) Aroras— Alienation by widow— Rever- 
sioner’s right to contest it in the presenoe of a 
daughter. 9oo Hindu Law (alienation), 
No. 4, 27 P.R 19/6. 

' (48) Widow— Alienation— Necessity-Alienee 
bound to prove connection between money 
paid and neoessity as well as enquiry aliunde— 
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Faotum of enquiry not inferable— Substantial 
consideration for widow’s alienation applied 
for legal purposes — Purchaser to retain property 
on payment of balanoe of consideration. See 
Hindu Law (alienation), No. 6, 3 L.W. 
413. 

(49) Hindu-Law = Alienation by widow— 
Declaratory Buit by reversioner — Maintain- 
ability. See Hindu Law — alienation, 
No. 22, 33 lnd. Cas. 183. 

(50) Entry in Revenue papers of name of 
widow of dcooasod member— Separation of 
family. See HINDU LAW— JOINT FAMILY, 
No, 34, 36 lnd. 0a9. 44. 

(51-52) Sec LIMITATION ACT (1877), No. 10, 
20 M.L.T. 526. 

(53) Nature of Hindu widow’s estate. See 
LIMITATION ACT (1908), No. 246, 1SO.O. 289. 

(54) Alienation by Hindu widow and her 
adopted son — Suit by reversioner to set aside 
aliouation after bar of remedy re-adoption. See 
Limitation Act (1908), Na, 197, 36 lnd. Cas. 
255. 

(55) Widow’s interests— Transfer of— Prioe 
over Rs. 100 —Registration necessary. See 
Transfer of Property Act, No. 69, 34 
lnd. Cas. 748. 

24.— Will. 

See Customs -Punjab —Will. 

See Hindu Law— alienation. 

See Hindu Law— Gift. 

See Malabar Law— Will. 

See Probate. 

Sea Will. 

(1) Will , interpretation of — Widow appointed 
executrix with power to adopt five sons in 
succession — Gift over on her dying without 
son to nephews— Son adopted if divests 
widow— Life-estate to widow inferred from 
tenor— Gift over valid and not touched by 
S. HI, Succession Act (X of 1865). 

Where a Hindu testator belonging to the 
Dayabhaga School appointed his wile sole 
executrix and authorised her to adopt a son, 
and fivo such sons in succession in ease of death 
and tho will finally provided that, if the wife 
died without adopting a son or if suoh adopted 
bod prejccoased her without leaving any male 
issue, the estate, after the death of his wife, 
would pass to suoh of his sister’s sons as might 
be living at his death, 

Held— that the estate was in tho widow 
during her life, and it oould pass only to the 
son who survived her or in ease of hiB death in 
her lifetime, to bis male issue if he left any. 

A son adopted by the widow predeceased her 
without issue. 

Held— that the gift over to the nephews took 
efloot.tm the death of the widow. 

That tho gift to the nephews was not affeoted 
by S. Ill of the Buooession Act, the event upon 
which, as distinctly mentioned in the will, the 
distribution was to take plaoo being the death 
of the widow. 
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S. Ill, Saooession Aot, oommenfced on. It 
Should be applied only to oases stnotly coming 
within the Boope. • 

Under the Dayabhaga, the testator has not 
only the power of authorising His widow to 
adopt a son to him, and, in oubo ot the death 
of such adopted son, to make other adoptions 
in order to ensure the performance of those 
religious rites on which depends his Balvation 
in after-life, but he can attach to suah authority 
a direction that her estate should not be 
interfered with or divested during her life, 
just as he can postpone the suooession of his 
natural-born son by interposing a life-estate. 
Bhupendra Krishna Ghoie y. Amarendra 
Nath Dey, 20 C.W.N. 160=30 M.L J. 110 = 14 
A.L.J. 167 = 19 M.L.T. 97 = (1916) M.W.N. 73 
= 3 L.W. 262 = 23 C.L.J. 169= 18 Bom. L.R. 
317=13 C. 132 = 34 Ind. Cas. 892 (P.C.J. 

Viscount Haldane, Lord Parmoor, 

LORD WRENRURY, SIR JOHN EDUE 

and Mr. ameer all 

(2) Bequest to woman— Nature of estate taken 
—Presumption— Bequest of income only — 
Validity— Woman's estate— Power to alien- 
ate for discharging debts , 

Per Mullick , J,— A bequest only of the 
income of a property, without disposing of the 
oorpus, creates something in tho nature of a 
perpetuity and is void(a). 

In the. absence of words of limitation, gifts 
to women in Hindoo law, with the exception 
of a widow, must be presumed to convey an 
absoluto interest, unless there is something 
repugnant in the context. It does not neces- 
sarily follow that booauso the donee was a j 
woman, therefore she was incapable oi taking j 
anything more than a mere lifo interest(6). > 

Even if the GBtate, which passed to a Hindu 1 
woman is not absolute, but only the ordinary ! 
woman's estate, she is competent to alienate ; 
immovoablo property for payment of the debts j 
incurred by her in the management of a busi- i 
ness which formed part of the estate (c) . j 
Jagaruath Prasad y. Jalkiahen Pr&Bad, 1 
Pat- L.J. 16 = 34 lnd. Cas. 376. 

8HAUFUDDIN and MULLICK, JJ. 

References ; — (a) 11 O. G84, £t . tb) 32 C. 1051 ; 
24 W.R. 317 ; 24 C. 646 ; 18 M. 466, F. (c) 25 
I, A, 189, F. 

• 

(3) Declaratory suit — Rea judicata — Meaning 
and explanation of theword Aulad —Female 
descendants— Bequest to a daughter with 
remainder to the daughter of that daughter 
—Gift— Hindu donor can gift an estate 
only to those in existence at the 0 time of 
making the gift — Stndhan — 0 Heritable 
estate— Gift by husband to wife— Immove- 
able propet ty — Predeceased daughter— Hew 
en ventre sa mcr e— Daughter to be treated 
ae a olass when property left to all. 

Held , that 

(1) The words “the above three daughters' 
and their descendants shall bo owners of the 
property in equal shares. , . « , All the 


three daughters and their descendants shall be 
absolute proprietors thereof in equal shares ” 
had the effeot of vesting the estate in all the 
daughters and their issue in existence at the 
time of the testator's death. 

(2) The word Aulad ordinarily means all 
descendants whether male or female. 

(3) If a Hindu donor wishes to oonfer an 
estate of* inheritance, it must be such as is 
known to Hindu Law which an English estate 
tail is not, and a defeasance by way of gift over 
must be in favour of somebody in existenoe at 
the time of the gift. 

(4) A provision in a Will that the ordinary 
rules of suooession should not be followed, and 
a direction in the Will creating an estate not 
unknown to Hindu Law is valid. 

(5) Immoveable property gifted by a husband 
to his wife is never at hor disposal even after 
his death. It is her stridhanam bo far that it 
passes to her heirs, not to his hoirs, but as 
regards her power of alionation, she is under 
the same restrictions as those which apply to 

| property inherited by her from a male. Kalin 
| Mai v. MuBaminat Chahindl, 97 P.L.R. 1916= 
36 Lnd. Cas. 222. 

REID and CLARK, JJ. 

References 16C. 383; 9 C. 962; 4 B.L.R.O. 
C. 166; 3 LA. 7 = 14 B.L.R. 226, F, ; 24 O. 647; 
10 A. 496; 6 0. G84; 6 A. 560 (P.C.); 15 B. 662; 
12 C. 663, R.; 189 F.R. 1892; 9 M.I.A, 123;9 
B.L.R. 377, Rel. 

(4) Will— Constructiqp— Properties left for 
charity —Surplus income secured to the 
family— Whether grant is personal or dedi- 
cation to charity — Prohibition as to aliena- 
tion , effect of — Presumption in cases of 
charitable bequests by Hindu testators, 

A Hindu father made a will whereby he gave 
his two sons S and M, the A and B schedule 
properties and set apart the C and D schedule 
properties ior charity, tho properties in schedule 
C to be enjoyed by S and those in D by M who 
were, after paying the oircar oist, to spend 
Rs. 250 from the remaining inoome and duly 
conduct tho charity permanently by turns one 
in each year. The rest of the incomes was to 
be taken by the sons " for thoir maintenance 
and private expenses." Tho sons were not to 
alienato the said properties and in oase they 
nogteoted the oharity, two friends of the testator 
wore to conduct tho oharity and’reoovor the 
amount spent from the sons. A widow of P, a 
son of S, sued the other suns of S for P’s share 
of the C schedule properties. It was oontend&d 
that the property belonged to the oharity and 
the family had no interest in it. 

Held, that will evidences a grant of pro- 
perty to the sons, burdened with an obligation 
to maintain the oharities. " 

Held also that a clause prohibiting alienation 
in a grant conferring an absoluto estate on the 
grantee is inoperative being a oondition repug- 
nant to the estate to wbioh it is annexed (a^ 

lu every oase of a provision for oharity made 
bv a Hindu who has near relations, the 
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presumption ia that the charity is a charge od 
the estate. 

The real test in determining whether a grant 
is personal or a dedication to the charity is ' To 
whom is the surplus inoCme reserved ?”(6) 

A provision that 'the property should be 
enjoyed in the male line followed up by words 
conferring an absolute estate does not affect 
rights of inheritance (c). Kathan Mutfnlrlan y, 
BWabaghlathamraal, 4 LAV. 101 = 20 M.L.T. 
201 = 36 Ind. Cas 782. 

SE8HAGIRI AlYAR and NAPIER, JJ. 

References : — (a) (1891) 2 Ch. 181, F . (6) 8 
M.I.A. 66, F.\ 5 C. 138; 2 C.L.J. 16 6; 7 C. 269; 
42 C. 636; 12 C. 661, R.; 6 M. 302, Expl’, 9 
B. 169 ; 34 A. 106 ; 3 C.L.J. 221, D. (c) 8 M.I. 
A. 66, F. 

(5) Life estate to widow— Residue to grandsons 
of testator then in existence and thereafter 
to be born— Validity of will — Meaning and 
effect of S. 2 (2), Madras Act I of 1911 
{Hindu Transfers and Bequests). 

One V, by his will dated 23-6-1905, provided 
that, after his death, his wife N should enjoy 
the whole of his property till her death, and 
that the whole of the property remaining after 
payment of certain legacies shoud be “ enjoyed 
with right by the son S already born to hie 
daughter G and by the male issue that may 
hereafter be born to the said daughter.’* 

The testator died in 1906 and S died in 1910. 
The widow of B brought this suit in 1912againBt 
the testator's widow, tht testator’s daughter and 
others for declaration that, under the will, 
8- took a vested interest in all the properties 
bequeathed to him, that the tostator’j widow 
took only a life-interest in her husband’B estate 
and that plaintiff was solely entitled to the 
properties after the death of the testator’s widow 
(first defendant) and other reliefs. After the 
suit was instituted, the testator’s daughter gave 
birth to a son P who was also inploaded as sixth 
defendant in the suit. 

Held that B acquired a vested interest under 
the terms of the will on the testator’s death and 
the bequest in favour of tbe aftor-born son P 
was valid under B. 2 (2), Madras Aot I of 1911. 

The language of B. 2 (2) of the Madras Aot 
is general and has the effect of validating dis- 
positions which are to. come into operation at a 
future date in accordance with the intention of 
the testator. 8. 2 (2) of the Act means that, if 
the testator intended that his disposition should 
take effect at a future' date and that date 
Happened to bo subsequent to the passing of tbe 
Aot, then by virtue of this Aot, the disposition 
would bo valid and effective. 

Held als> that plaintiff, as representative of 
i, would be entitled to share equally with other 
ions of B'a mother (including the sixth defend- 
ant) who may be Lrn before the death of the 
first defendant (tostaioi’s widow). 

Where the question is ono of cotffctruotion, it 
haa to be determined with reference to the 
terms of tho document in each case, though, in 
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arriving at the true meaning of the dooument, 
one must have regard to any general rule 
oonstruotion that beafp on tbe matter. Kudapa 
Yenkayamma y. Kakarla Naraalmma, 3l M. 
LJ. 33 = 20 M.L.T. 221 = 4 L.W. 189 = 35 
Ind. Cas. 160. 

abdur Rahim and Srinivasa Aiyan- 
gar, JJ. 

Reference:- 38 0. 468=21 M.L.J. 387(P.C.), 
R. 

(6) Adoption by widow of her brother's son 
under her husband's authority . 

In a suit to contest the genuineness of a will 
executed by a Hindu and the adoption by hia 
widow of her brother's son under power con- 
ferred by the will, held on the faotB of the case 
that the will was genuine and the adoption 
valid. Bhagwati Prasad Singh y. Nand 
Prasad Singh, 33 Ind. Cas. 696 (P.O.). 

Lord Shaw, Bir George Farwedb, 
Sir John Edge and Mr. ameer ali. 

(7) Principles which should guide the Court 
in construing will — Intention of testator — 
Joint enjoyment of property with testator. 

The principles which should guide the Court 
in oonstruing a will may shortly be sum- 
marized as follows : We are to give effeot to the 
intention of tbe testator as expressed in hia 
words. We are to acquaint ourselves with the 
circumstances in which he was placed ; we are 
to have regard to the habits of life and thought 
of the people to whom he belonged and to the 
system of law under which he lived. Then 
wo are to construe his language, and wo oannot 
give effect to a supposed intention, however 
cogently suggested by extrinsio evidence unless 
there art words to he found in the dooument 
whioh, on a natural oonstruotion, convey it 
either expressly or by necessary implication. 

Where a document contains words of gift 
whioh refer only to a gift of a joint estate with 
the testator, to be enjoyed during his lifetime 
and the whole tenor of the document contem- 
plates that the plaintiff should deal with the 
properties as owner, after tbe decease of the 
testator and is not solely referable to an estate 
created by a testamentary disposition, tbe testa- 
tor’s intention ns contained in the dooument 
oannot be taken to bo that ho intended the 
plaintiff to take bis property as legatee under 
the document, although he had a general inten- 
tion that tho plaintiff should own hiR property 
whioh he did not carry out by this dooument. 
Thtrugnanapal v. Ponnammai Nodathl, 32 
Ind. Cas. 569. 

CoutTS-TaoTTER and Srinivasa 

AIYANGAR, JJ. 

References:— 34 A. 405 = 12 M.L.T, 1 = 14 
Bom. L.R. 827 = 16 C.W.N. 746 ; 11 C. 463 
(185) ; 28 A. 488 ; 23 B. 271 ; 19 O. 452 ; 9 M. 
L.T. 139, R. 

(8) Will in favour of widow— Gift over— Con- 
struction— Power of appointment— Alienation— 
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Administration suit — Maintainability . 'Mahlra 
Chandra Barker v. Hara Kumarl Daiee, 42 
C. 661—30 lad. Oas. 798. See Final Fact, 
1915. Ool. 828. 

(9) Ancestral moveable property — Father 
cannot devise it by mil, Parvatbal Banker t. 
Bhagwant Pandhrlnath Pathak. 17 Bom. L, 
R. 646-39 B. 593-31 lad. Gas. 280. See 
Final Part. 1915. Col. 828. 

(10) Will— Authority given to widow to adopt 
— Adoption by the testator —Subsequent will 
not referring to the earlier— Second will proved 
hut first not — Second will void— Adoption by 
widow under authority from first will— Doctrine 
of dependent relative revocation. Yeukath- 
narayana Pillal v. 8abbararaal, 29 M.L. J. 851 
— 20 O.W.N. 234-3 L.W. 177-19 M.L.T, 
147 = (1916) M.W.N. 97-14 A.L.J. 178 = 23 0. 
L.J. 366 = 39 M. 107=18 Bom. L.R. 372 = 32 
Ind. Cas. 373 (P.G.). See Final Part, 1916, 
Col. 829. 

(Ill Mitaksbara joint family — Will exeouted 
by father — Separation — Debt oontraoted during 
minority — Ratification — friability of minor. 
See Hindu Law (Joint Family), No. 13, 14 
A.L.J. 521. 

(12) Property taken by sons under their 
father's will, nature of. Sea HINDU LAW 
(JOINT Family), No. 23, 33 Ind. Caa. 785. 

23. — Woman’s Estate. 

(1) Widow — Maintenance, grant for— Pur- 
chase of property from income— Absolute 
interest , if acquired by purchase— Succes- 
sion to such property— Joint purchase by 
a Hindu male and a female — Nature of 
interest acquired . whether joint tenancy 
or tenancy-in-common — Absolute estate, 
ivhether can be incorporated with a life 
estate , without transfer in ter vivos or devise 
by will— Incorrect recitals and misappre- 
hension of the nature of estate , if cut down 
absolute estate into life estate . 

Property purchased by a Hindu limited 
owner out of the savings from the income of 
the properties allotted to her for her mainte- 
nance, belongs to her absolutely in he| own 
right as her Stridhan and is descendible on her 
heirs. It does not form an acoretion to the 
property granted for maintenanoo and revert to 
the grantor's family on her death (a). 

When a Hindu female and a male jointly 
purchase property, they tako it as tenants-in- 
oommon and not aB joint-tenants. • 

Per Srinivasa Aiyangar . J.—Quare.— Whe- 
ther property to which a Hindu widow is abso- 
lutely entitled oan be incorporated with pro- 
perty in whioh she holds only a limited 
interest, without a transfer inter vivos or a 
devise by will ? 

Neither an inoorreot reoital nor a misappre- 
hension of the nature of interest possessed by a 
Hindu female owner oan out down her absolute 

53 
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interest into a life estate. Yeevaraghava 
Redd! v. Kota Reddl, 3 L.W. 422-31 M.L.J. 
466-20 M.L.T. 345-33 Ind. Cas. 532. 

ABDUR RAHIM *and SRINIVASA AIYAN- 
GAR, J*. | 

References (a) 28 M. 1 ; 2 I. A. 256 = 1 0. 
104, F. 

• 

(2) Bequest to woman — Nature of estate 
taken — Presumption— Bequest of income only 
— Validity — Woman's estate — Power to alie- 
nate for discharging debts. Bee HINDU LAW 
(WILL), No. 2, 1 Pat. L.J. 16. 

Hindus. 

Of Godhra governed by the custom of pre- 
emption— Suit to pre-empt a portion of the 
property sold. See PRE-EMPTION, No. 11, 18 
Bom. L.R. 693. 

Hindu Temple. 

Dedication to public — Character of temple , 
inference as to. from particular acts and 
circumstances. PeeBapatl Sltaramanujaoharl 
v. Kandurl Yellainma, 2L.W. 858 — 18 M.L.T. 
543 = (1915) M.W.N. 842 = 30 Ind. CaB. 822. 
See Final Part, 1915, Col. 831. 

*Hlndu Transfers and Bequests Act. 

See Mad. Act I of 1914. 

Hindu Widows Remarriage Act. 

See ACT XV OF 1856. 

Hire. 

Omission to return article after specified date 
— Remedy for broach of contract— Buit for 
damages. See CONTRACT, No. 21, 36 Ind. 
Cas. 276. 

Hire-purchase Agreement. 

Instrument described as a — Stamp duty. 
Bee STAMP ACT (1899), No. 18, 24 C.L.J. 93. 

Historical Works. 

Aboriginal, tribes — Law governing inheritance 
— Reference to, in appeal — Propriety, See 
act X of 1865 (Succession), No. 14, 20 0. 
W.N. 1082. 

Holding out, Doctrines of. 

Transfer of Property Atot, S. 41 — Real owner 
holding out another — Transfer of latter — Notioe 
— Burden of proof, whether lies on the pur- 
chaser or owner — Bonamidar having interest in 
property, if notioe or shifts onus. See LIMI- 
TATION ACT (1908), No. 182, 4 L.W. 200. 

Holiday. . 

Tondor of money on the last day of payment 
in the Court, application made for permission 
to make payment — Money tendered though not 
deposited on that date through mistake of Court 
or its officers — Next day — Payment made on 
the next first opening day of the Court, whether 
suoh a payment within time and suffioient 
oomplianoe with the terms of. the deoree. See 
PRE-EMPTION, No. 12, 123 P.W.R, 1916. 
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Homestead, 

(1) Transferability of— Ejeotment of trespas- 
ser. Bee Ejectment, No. 6, l Pat. L.J. 602. 

Horoscope. 

Admissibility of, in . evidence. See EVI- 
DENCE ACT, No. 12, t 3 L.W. 216. 

Hotel Keeper. 

Misrepresentation —Ability to disoovor truth 
— Hotel- keeper— Land lord and tenant— Right 
to sue for rent— Breach of contract — Distraint. 
Bee CONTRACT ACT, No. 14, 112 P.L.R. 1916, 

House. 

Insolvent an agriculturist, ordered to be sold 
— Order illegal. 8ee ACT III OF 1907 (PRO- 
VINCIAL INSOLVENCY), No. 22, 14 A.L.J. 
1031. 

House Drain. 

Property in — Drain vesting in the Corpora- 
tion, effect of. See BENGAL ACT III OF 1899 
(Calcutta Municipality), No. 2, 21 C.L.J. 
356. 

HundlB. 

Bee Negotiable Instruments. 

Bee Negotiable Instruments act, 
1881. 

(1) Shahjog hundis—Bill of exchange or % 
promissory note— Payable after a year— Stamp 
as on a bond— Admissible tn evidence on pay- 
ment of penalty—Stamv Act , Ss, 6, 35— Appeal. 
Jalan Chand v. Aaiaram, 22 C.L.J. 22 = 33 
Ind. Cas. 247. Bee Final Part, 1915, Col. 833. 

(2) Suit on Dishonoured— Hundi drawn at 
one place and accepted at another— Acceptor 
and drawer made parties to suit. See CIV. 
PRO. CODE (1908), No. 57, 34 Ind. Cas. 191, 

(3) Hundi silent as to interest— Rate of 
interest— Oral agreement to pay interest at 
12 per cent. — Admissibility— S. 92, Evidence 
Aot. See NEGOTIABLE INSTRUMENTS ACT 
(1881), No. 21, 1 Pat, L.J. 71. 

(4) Payable after sixty one days — Maturity. 

Bee Negotiable Instrlments act (1881), 
No. 8, 14 A.L.J. 1166. * 

Husband and Wife. 

Bee Act IV of 1869. 

Bee Buddhist Law. 

Bee Hindu Law. , 

See Maiiomedan Law. 

Bee Maintenance. 

(1) Guardianship — Father* s right , if can be 
k taken away— Divorce suit — Appeal by wife 
— Adultery admitted — Costs of appeal . 

The Court though not precluded from making 
an order givng the divorced wife access to tho 
children, is most reluctant to make such an 
order and never places the indulgence of the 
parents above the welfare of the children. 

As a wifo should not be precluded by want of 
means from establishing her case, either as a 
petitioner or respor lent, tho husband should 
make a deposit or give security for the estimat- 
ed oosts that mi&fct be incurred by her. But 
if she, being herself found guilty, actively 
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brings the matter before the appellate Oourt r 
her husband oannot be called upon, as a matter 
of right, to provide for her costs. Tho Court 
may, in its disoretionpmako an order in favour 
of tho wifo. Beatrioe Alioe De Ste Croix v. 
Phillip De Std Croix, 21 C.L J. 226=44 0. 36. 
8 ANDERSON C.J., WOODROFFE and 

Mookerjee, jj. 

(2) Wife’s adultery— Dc-oree nisi not granted 
on account of proved adyltery of husband— 
Dolay. See ACT IV OF 1869 (DIVORCE), 
No.‘ 6, 18 Bom. L.R. 818. 

(3) Revenue Registers — Land in name of— 
Wife’s right to claim proporty as heir. Bee 
ESTOPPEL, No. 5, 30 Ind. Cas. 692. 

.(4) Qift to husband and wife at tho time of 
marriage — Interest acquired whether joint 
tenancy or tenanoy-in-oommon. Bee HINDU 
Law (Gift), No. 1, 3 L.W. 287. 

(5) Wife voluntarily residing away from 
husband — Plea or unohastity— No proof, but 
more suspicion — Duty of Court. Bee HINDU 
Law (Maintenance), No. l, 30 Ind. Cas. 934. 

(6) Gift by husband to wife— Rights of wife. 
See Hindu Law (Will), No. 3, 97 P.L.R. 
1916. 

(7) Permanent lease to wifo alone — Deed 
containing no words of conveyance to children. 
Bog Malabar Law (Husband and Wife), 
No. 1, 31 rnd. Cas. 854. 

Hypothecation. 

Sco Mortgage. 

(1) Mortgage of moveables -Possession not 
necessary to be transferred— Contract Act, 
Ss. 108, 178. 

The plaintiff advanced Rs. 2,000 in 1913, to 
V on the hypothecation of tho Press machines 
and other accessories of a printing press belong- 
ing to V, who remained, as before, in posses- 
sion of his Press. In 1914, V took D as bis 
partner in the concern on payment of Rs. 3,000. 
In 1915, V again hypothecated the samo pro- 
porty to plaintiff for a fresh advance of 
Rs. 1,000. I) had no notice of either transac- 
tion. On V’s death, the plaintiff claimed to 
reoover his money by salo of the property 
hypothecated. D resisted the suit contending 
that the plaintiff’s claim oould, at tho most, 
extend to V’s share (which was one-half), in the 
concern : 

Held, (1) that the plaintiff was entitled to 
suocoed, for the rights whioh tin plaintiff 
acquired over the proporty in 1913 remained 
wholly unaffected by tho illusory partnership 
between V and D ; and ' , 

(2) thaU he was therefore entitled to bring 
the wholo of tho property to sale. 

In India, tho mortgage of chattels, having 
the effcot of immediately transferring the pro- 
perty thereunder from the mortgagor to the 
mortgagee, can be made by mere parol and 
without the transfer of possession. 

If the true owner of property puts another in 
ostensible possession of it and holds him out to 
the world as being fully capable of disposing ot 
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Hypothecation— (Concluded) % 9 

and oon/erring a good title to it, and suoh a 
person does dispose of it. the true owner has no 
olaim againet the bona fide purchaser for value. 
Tebllram Glrdharldas «. Longln D’Mello, 
18 Bom. L.R. 587. 

Beaman, j. 

(2) Purchase of animals jointly by two 
persons — Each purchasing one- half — One 
of them advancing money to the other for 
purchase — Latter offering his half as security 
for money advanced— Offspring —Attachment by 
stranger — Validity —Hypothecation— Hew *far 
enforceable in India — Pledge— Contract Act — 
Exhaustive— Offspring — \Vhether accretions— 
Transfer of Property Act , 1882, S. 70. Jot 
Singh v. Amirohand, 10 P.R. 1915-28 Ind. 
Oas. 230= 16 P.L.R. 1916. See Final Part, 
1915, Col. 334. 

Hypothecation Decree. 

Moveable property— Moveable property con- 
verted into immoveable property— Substituted 
security. See LIMITATION ACT (1908), 
No. 214, 14 A.L.J. 1025. 

Identification. 

Of land. S^e EVIDENCE ACT, No. 80, LT.B. 
R. (1916), 2nd Qr., p. 110. 

Idols. 

See Hindu Law— religious Endow- 
ment. 

See Religious Endowments. 

Boo Religious Endowments act, 1863. 

(1) Family tomple — Idols and plaoes of 
worship — Right to partition— Right of manage- 
ment by rotation. See HINDU L\W (RELI- 
GIOUS Endowments), No. a, 9 S.L.R. 209. 

(2) See Religious Endowments, No. 6, 
34 Ind. Cas. 548. 

Ignoranee of Law. 

Whether an exouso. Boo ABATEMENT, No. 1, 
3 P.R. 1916. 

Ijara Lease. 

Suit for rent — Land situated in a Zomindari 
— Ryoti land— Jurisdiction of Civil Court to 
try. Boo MAD. ACT I OF 1908 (ESTATES 
Land), No. 1, (1916) 2 M.W.N. 240. , 

Illegal Contract. 

(1) If after a contraot is made it beoomes 
illegal to oarry it out, it oannot be enforood. 
8 K.R. Caraa and Co v. K.K. Shah, 9 Bur. L. 
T. 99 = 33 Ind. Cue. 96. 

FOX, C.J. • 

References 28 Ind. Oas. 433 ; 17 Bom.L. 
R. 249 ; 40 B. 11, F. 

(2) See License. No. l, 14 A.L.J. 1035. 

Illegal Order. 

Attachment of debt payable outside jurisdic- 
tion — Attachment, effect of — Money paid under 
an, where to be refunded. Sea EXECUTION 
OF DeobeQi No. 17, 24 C.L.J. 533. 


Immoveable Property. 

(1) Claim to grazing rights under village 

custom — Olaim to interest in immoveable pro- 
perty — Not of Small Cause nature— Seoond ap- 
peal lies. See LANDLORD AND TENANT, No. 20, 
12N.L.R. 83. § 

(2) Deolaratqpy suit— Title to. Bee LIMITA- 
TION ACT (1908), No. 20 (f, 36 Ind. Cas. 292. 

(3) Exeoution of dooument transferring 
standing «tree— Nature of property moveable or 
immoveable. See REGISTRATION ACT (1908), 
No. 4, 30 Ind. Cas. 281. 

(4) 11 Btanding timber “Standing trees. 1 * 
See Registration act (1908), No. 2, 35 Ind. 
Oas. 713. 

Impartible Estate. 

Estate of Maharaja of Chota Nagpur — 
Custom of impartiality and primogeniture 
—Court of appeal , duty of— Conclusion of 
fact by Trial Court . 

In the Chota Nagpur Maharaja’s estates and 
in his family tbe custom of impartibility and 
primogeniture is established in all oases (a). 

A Court of appeal must assume that a Judge 
knows the law which he is called upon to 
administer and that he applies it to the facts 
of the case before him ; and if there is evidence 
to sustain the conclusion of faot at which he 
arrives then his decision is unimpeachable. In 
oases where a Judge states, and wrongly states, 
what the law is, and applies wrong legal prin- 
ciples to the facts of the case so stated by him, 
then in suoh oases, the Courts have held that 
the Judge has misdirgoted himself and that 
thereforo the High Court on appeal intervenes 
and corrects the erroneous principles of law 
which the Judge has applied, and remands tho 
case for rehearing with a correct exposition of 
tho law. Ram Charan Mahato v. Harlhar 
Hahato, 35 Ind. Cas. 392. 

ATKINSON and JWALA PRASAD, JJ. 
Reference 20 C.W.N. 876, R. 

Impossibility. 

Term of contract impossible to perform — 
Poriod fixed for performance — Tost of. See 
Contraot act, No. 5G, (191G) 2 M.W.N. 131. 

Impounding Documents. 

Buoh as hat ohifcas — Jurisdiotion-*Civ. Pro. 
Code, (1908), O. VH, >*. M. See STAMP ACT 
(1899), No. 2, 35 Ind. Cas. 416. 

Improvement (Calcutta) Act. 

Bee Ben. Act V of 1911. 

Improvement of Lands (Loans) Act. 

See ACT XIX OF 1883. 

Improvements. 

See LANDLORD AND TENANT. 

(1) Alienation by widow— Sotting it aside by 
reversioner — Compensation for improvements. 
See HINDU LAW (WIDOW), No. 11, 77 P.L.R, 

•1916. 

(2) Separate suit for recovery from jenrni 
of amount for repairs and, if maintainable. 
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Impvovementi— (Concluded ) , 

Bee Malabar Law— Mortgage, No. 1, 
(1916) 9 M.W.N. 368. 

(3) Bee MORTGAGE— GENERAL, No. 39, 30 
Ind. Cas. 617- 

Improvements, Compensation for Tenant!’ 

(Malabar) Act. < 

See MAD. ACT I OF 1900. 

Improvement Trust Act. 

Bee BOM. ACT IV OF 1898. 

Inam. 

(1) Inam burdened with a service, whether a 
public charitable trust— Service inam — 
Lease by minority of inamdars for 40 years 
— Remedy of the inamdar not joining in 
the lease . 

An Inam granted on condition of the grantees 
providing water for the use of traveller^ passing 
through that plaoe is not a public charitable 
trusti and the leasing out of such an Inam for 
40 years by a minority of the grantees does not 
entitle a grantee who has not joinod in the lease 
to bus for a declaration that the lease is abso- 
lutely void as a whole and that he and the 
other grantees who have not joined in executing 
it are entitled to the possession of the whole 
Inam. 

The' only relief to whiah such a grantee is 
entitled is a declaration that the lease is nit 
binding on his share of the Inam. Rupparaja 
Yenkat&iubbl&h v. Shalk Sllar Sahib, 3 L.W. 
167 = 19 M.L T. 144 = 39 Ind. Oas. 947. 
Coutts-Trotter and Moore, jj. 

(2) Darimila Inams in a Zamindari— Inam 
granted subsequent to Permanent Settlement 
— Zemindari resumed after 1802 and re- 
granted in 1836 on same peishcush— Lakraj 
lands, exclusion of, in the re grant— 
Government, if can resume inam— Enfran- 
chisement, 

Darimila Inams or Inams granted subsequent 
to the Permanent Settlement are not resum- 
able by Government. 

Lakraj lands are lands exempt from the pay- 
ment of public revenue. 

I 'Where a Zamindari in which tho suit Inam 
was situated was resumed after the Permanent 
Settlement and re-granted to tho Zamindar 
subsequently in 1836 on the same peishcush, 
and there was nothing to show that the inam 
consisted only of lakraj lands whioh alone 
under the, terms of the sanad granted in 1836 
were excluded from the assets of the Zamindari. 

Held that the enfranchisement of the Inam 
hy ithe Government was ultra vires and not 
binding on the Zamindar. Yaliurl Narailmha 
Rao Pantulu Garu v. Secretary of State, 3 
L.W. 573 = 3G Ind. Oas. 219. • 

Abdur Rahim and Srinivasa Aiyan- 
gar, JJ. 

(3) Enfranchisement of— Acquisition of title 
by prescription. 

I 'An inam granted for service became the heri- 
ditary property of the grantee and the condi- 
tion restraining aliehation applied only as 
between 'him and the Crown. A trespasser 


Inam — ( Continued ). 

before enfranohisement would acquire title by 
prescription. DInavahl Lakihmtpathy v. 
Plngall Narailraham, (1916) M.W.N. 473- 
b L.W. 590 = 34 lad? Oas. 898. 

SESHAGIRI Aiyar and PHILLIPS, JJ. 

References:— 26 M. 339, R . ; 42 O. 244, D. 

(4) Judi, payment of— Liability of tenant to 
pay customary rent to Inamdar— Limitation 
Act (IX of 1908), Art . 131 — Recurring right 
— Demand and refusal — Mere omission to 
exercise right does not start limitation . 

Lands in alienated villages whioh are not in 
the actual possession of Inamdars and fall 
under the calculation of Government Judi, are 
liable in turn to pay oustomary rent, assuming 
(hat there has been no survey and assessment on 
contractual rent agreed upon by the Inamdars 
who are direotly liable to Government for the 
judi . • 

The payment of dhara or assessment or ous- 
tomary rent is a recurring right within the 
meaning of the Indian Limitation Aot, Art. 131. 
Suoh a recurring right oan be time-barred ; 
there must be a definite domand and refusal ; 
more omission on the part of the person hav- 
ing suoh right to exercise it will not start a 
period of advorse possession under the Artiole. 
Ganesh Yinayak Joshl v. Sltabal Narayan 
JoBhl, 18 Bom. L.R. 950 = 41 B. 159. 

Beaman and Heaton, jj. 

(5) Inamdar — Kadim Haks — Right of the 
Inamdar to pay the hak allowances direct to the 
hakdars without intercession of Government . 
Chintaraan Ganesh Oaka v. The Secretary of 
8tate for India, 17 Bom. L.R. 682 = 90 Ind. 
Cas. 548. Bee Final Part, 1915, Col. 835. 

(6) Darimilla inams, incidents of — ' Gadaba 
Tirastu ' lands in defendants' occupation for a 
number of years— Right to evict— Onus of proof 
— Enhancement of Kattubadi — Meaning of 
1 resumption'— S. 3 (16) (c), Madras Estates 
Land Act— Jurisdiction of Civil Courts. Idn- 
bllly Slyyaddi v. Brl Rajah Yliwaawara 
Nlssanka, 18 M.L.T. 142 = 30 Ind. Cas. 416. 
Bee Final Part, 1915, Col. 836. 

(7) Bariki Service Inam —Agreement to sell 
— Enfranchisement — Sale completed subse- 
quently — Validity of sale — Enfranchisement , 
effect of, on rights of members of a joint family — 
Madras Act II of 1894, 8. 10 — Lands forming 
emoluments of office— Family title thereto, whe- 
ther affected by the section— Service Inam, un- 
enfranchised— Alienation— Subsequent enfran - 
chisement, whether validates the alienation — 
Hindu Law—Mitakshara School— Property in- 
herited from maternal grandfather-Oharacter 
of propel ty taken— Interest therein whether ac- 
quired at birth . Karri Ramayya v. YUloorl 
Jagannadhara, 2 L.W. 874 = 18 M.L.T. 360= 
(1915) M.W.N. 838=30 Ind. CaB. 889=39 M. 
930. See Final Part, 1915/Col. 837. 

(8) Nature and origin of jaghir tenure — Dis- 
tinction between Inam and Jaghir. Bee MAD. 
Act l of 1908 (Estates “Land), No. 6, 30 
M.L.J, 600. 
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loam —{Concluded). " * 

• 

(9) Proof whether village as a whole granted 
as an— Estate. See Mad. Act I OF 1908 
(ESTATES Land), No. 3, 31 Ind. Gas. 791. 

(10) Enfranchisement, ffieot of. See CROWN 

Grants, No. 1, 31 M.L.J. 483. . 

• 

(11) Construction of grant— Grant burdened 
with service and grant in lieu of wages — Dis- 
tinction— Grant when resumable. See GraKTp, 
No. 1, 30 M.L J. 139. 

(12) Grant whether to temple or Archakas— 
Ooptruotion— 8. 99, Civ. Pro. Code (1908)— 
Scheme. See Grant, No. 3, 31 M.L.J. 202. 

(13) ' Masjid inam— Mutawalli— Lease of wakf 
property for more than threo years— Voidable 
only— loam Settlement Register— Evidentiary 
value. See MAHOMKDAN LAW (WAKF), No. 3, 
4 L.W. 74. 

(14) Sunnad granted to zamindar— Perma- 
nent settlement of revenue— Certain mams not 
specially reserved— Right of Government to 
resume or assess suoli lands to public revenue — 
Grant — Construction — Grant whether ultra 
vires . 8eo Reg. XXV OF 1802 (MADRAS 
Permanent Settlement), No. 2, 31 M.L. 
J. 97. 

Inamdar. 

(1) Position of tho, same as zemindar under 
Permanant settlement— Inamdar uot a perma- 
nant leaser under Government. See CROWN 
Grants, No. i, 31 M.L.J. 483. 

(2) Ryolwari tenant’s position different from 
Inamdar’s. See CROWN GRANTS, No. 1, 31 
M.L.J. 483. 

(3) Suit to rooover Kattubadi, not a cultiva- 
tor— Civil Court. Bee JURISDICTION OF 
CIVIL AND REVENUE COURTS, No. 7, 30 Ind. 
Oas. 927. 

loam Estate. 

Inam estate in Derate by what law govern- 
ed— ‘Nature and incidents of such lnam 
grant — Conversion of Inam into fret-hold — 
Herat Inam Rules. 1879, their nature and 
origin— Duty of Courts tn administering 
law . 

An Inam estate in Berar is governed by the 
Inam Rules of 1679. It is primarily a restrict- 
ed tenure, but tho Rules provide lor its conver- 
sion, in oertain oases, into an estate of free-hold 
governed by tho personal law of thb grantee. 
Whether a particular estate has been bo con- 
verted or enfranchised is a question of faot in 
each particular case, the burden of proving 
whioh rests onthe party who a&Berts it. 

Berar is a territory whioh had been under 
many Sovereign powers, before it o&me under 
the management of the present Government of 
India ; suoh as the Kings of Delhi, the Rulers of 
Batara, Gwalior, and Nagpurand the Nizam ; and 
these Sovereigns, and in some oases their Minis- 
ters and Revenue authorities, had made grants 
of land and money at various times, for various 
purposes, and under varying conditions of 
tenure and devolution. It was natural, under 


Inam Estate— (Coneluded)\ 

suoh oiroumBtanoes, that there should have * 
arisen a considerable amount of ohaos and eon- 
fusion over the legal rights of granteeB and of 
the descendants of grantees long deoeaeed. It 
beoame necessary for the Government of India 
to make rules for the»settlement of Jagir and 
Inam claims throughout gerar, both by declar- 
ing the grants'it was prepared to reoognize, and 
treating eaoh recognition as a fresh starting 
point to ifrovide conditions for its future enjoy- 
ment and devolution. For this purpose the 
Berar Inam Rules were promulgated in the 
form of Resident’s Book Oiroular XXXVII of 
1879. 

A Jagir or other Inam ostate may be any- 
thing, from a mere grant for life in the royal 
share of the revenuo, to an absolute estato in 
tbo soil ; and the only oorreot method, for the 
judioial decision of olaims made upon it, is to 
asoertain the moaning and effect of tho grant 
in oaoh oase from the oiroumstanoes and objeots 
with whioh, and the rules under whioh, the 
sanad was granted (a). 

“ So far aq the Civil Courts are oonoerned, 
they are bound to Rive effect to the statutory 
law of the land, irrespective of the consequences 
that may ensue, and the surprise and possible 
hardship, whioh even a belated application of it 
may cause, amid oonditions which have grown 
"Upon error. They oannot reoognize and give 
effeofc to habits in disregard of that law as vnlid 
customs except so far as may bo consistent with 
well-established rules of equity and recognized 
principles of judioial disoretion. They will 
Borioualy regard thab administration if they 
arbitrarily follow and sustain popular error.” 
(Per Stanyon , Esq., C,I E , A J C .) KrlshnaJI 
v. NHkanth, 12 N.L.R. 150-36 led Oas. 618. 

STANYON, A J.C. 

References :— (a) 3 B. 186 ; 5 Bom. L.R. 983; 
6M.I.A. 426, R. 

Inams Act. 

See MAD. ACT VIII of 1869. 

Inaras Eofrachised Act. 

Bee Mad. Act IV OF 1862. 

Incapacitated Person. 

Guardian of an inoapaoitated defendant, if 
can be appointed Receiver. See RECEIVER, 
Nc* 6, 4 L.W. 285. 

Income Tax Act. 

See ACT 11 OF 1886. 

Inconsistent Claim. 

Plaint, amendment of— Set up by way of 
amendment. S&e CIV. 'PRO. CODE (1908) ( 
No. 366. 34 Ind. Oas. 641. 

Inoorporeal Right. 

Assignment of an— Requirements of, under 
Hanafi Law. See ACT XV OF 1882 (PRESI- 
DENCY Small Cause Courts), No. l, A L* 
W. 339. 
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Indemnity Bond. * 

Contract , breach of— Damages— No actual 
loss, if action premature— No action for 
damages on future loss of possession — Loss 
of title, substantial loss. 

Plaintiff's deceased husband had started a 
Kuri fund and executed Ex. R to the members 
pledging certain property as Security for the 
arnuuut payable Lo them. Defendant took a 
transfer of tho management of the fund from 
plaintiff after her husband's death and executed 
an indemnity bond, Ex. B with plaint pro- 
perty, as security against any damage resulting 
to the plaintiff o: her property, including that 
bound by Ex. R. Two numbers subsequently 
obtained decrees on Ex. Rand brought tho pro- 
perty to silo. Plaintiff, whilo still iu possession 
and onjoyment of the property sold, sued 
defendant for damages for breach of the con- 
tract of indemnity, and defendant's plea was 
that the suit was prcmalure, as plaintiff had 
not lost possession of tbe property and had 
incurred no actual loss. 

Held, a claira for damages could not be 
founded on future loss cf possession or anything 
short of actual disturbance of it ia). 

Apart from possession, title being impaired, 
there was substantial present loss, there was 
damage sustained, and the suit was not 
premature (6). 

Per Sadasiva Iyer, J.— There is a distinction * 
between a covenant containing an absolute 
promise to do an act and a covenant merely to 
indemnify for tho loss which may bo incurred 
on breach of the promise to do an act. In tho 
former case, an action fa- breach of contract 
can be sustained before actual loss is incurred 
by the promise. Bhavanl alias Rukmanl 
Annua v. Anantha K&rathl, 20 M.L.T 263 = 
(191G) 2 M.W.N. 214 = 31 MLJ, 556 = 4 L. 
W. 357 = 35 Ind. Gas. 760. 

OLDFIELD and SADASIVA AIY \U, J.J. 

References: — (a) (1683) 11 QBD. 605, F. 
{b) (1614) 4 M. and S, 53, F. 

Infante. 

(1) Infants, if may be adjudicated insolvents 
under the Presidency Towns Insolvency Act 
(III of 1900) — Contract A~U Ss. G8 and 247. 

Infants cannot bo adjudioateJ insolvents 
under any circumstances. 

Ss. 68 and 247 cf tbe Contract Act provide 
special remedies agairwt tho property of an 
infant, but that does not make an infant a 
debtor. Re fiital Prasad, 20 0 AV.N. 1065 = 43 
C. 1157. 

Greaves, j. 

(2) Purchase by manager of, with infant’s 
money — Plea of section to defraud said infant. 
See CIV. PRO. CODE (1903), No, 147, 30 Ind. 
Cas. 212 . 

Inferior Courts. 

Power to make comment upon judgment of 
superior Court— Duty of Lower Court to treat 
such judgment with proper deforenoe. See 
SUBORDINATION OF COURTS, No. 1, 30 Ind. 
Cas. 102. 


Ihhereht Jurisdiction of Civil Coarts. 

See LAND ACQUISITION ACT, 1894, No. 10, 
18 Bom. L.R. 826. 

Inherent Power of Cpurt. 

(1) Illegal ex parte order , subject to revocation 
at instance of party affected . 

Where an ex parte order ba3 been made 
to tho prejudice of a litigant who has not boon 
afforded an opportunity to be heard, the order 
is subjeot bo the implication thAt it may be 
revoked at the instance of tho party affected 
therpby and the Court has inherent powd#to 
givo such directions as the juBtica of the rase 
may require. Syam Mandal v. Sail 'Nath 
Banerjee 21 C.L.J. 523. 

MOOKEKJEE and CUMING, JJ. 

(2) Money paid over under illegal order must 
9c returned to Court . 

The money which has been paid out of Court 
under an illegal order mid9 without jurisdiction 
must be brought back into Court. 8urrendra 
Nath Goswami v. Bangsibadan Goswami, 24 
C.L.J. 533 = 36 Ind. Cas. 457. 

MOOKKRJEE and CUMING, JJ. 

(3) Extent of. See ClV. PRO. CODE 0008), 
No. 98, 4 LAV. 400. 

(4) Time fixed for deposit of money— Exten- 
sion of time on application after oxpir 7 of time 
fixed. See CIV. PRO. CODE (1908), No. 282, 
9 Bur. L. T 83. 

(5) Sec Civ. Pro. Code (1908), No. 65. 150 
PAV.R. 1916. 

(6) See LAND ACQUISITION Act (1894), 
Nos. I and 2, 31 RI.L.J. 827. 

(7) Order passed under mistake. 8eo RE- 
VIEW, No. 5, 32 Ind. Cas. 527. 

Inheritance. 

See BUDDHI8T LAW— INHERITANCE. 

i See Customs— Punjab— Inheritance. 

! Bee HINDU LAW— INHERITANCE, 

i See Mahomedan Law— Inheritance. 

Sqo Malabar Law— Inheritance, 

(1) Sonless occupancy tenant — Succession by 
widow— Daughter's son . right of — Co-shar- 
ing in cultivation not necessary — Agra 
Rent Act iXIV of 1886)— Agra Tenancy 
Act (II of J 90 1 ) , effect of. 

On the death of an ocoupanoy tenant his 
daughter 6t his daughter s son will succeed in 
tbe absence of tho widow, whether they have 
oo-ehared in cultivation or not; tbe daughter 
and the daughter’s son are not collaterals the 
restriction as to co-sharing in cultivation being 
applicable to collaterals only. 

Where an occupancy tenant having a 
daughter and a daughter's son was succeeded 
by his widow, whilo the Agra Root Aot (XIV of 
1886) was in force, and tbe widow died after tho 
passing of tho Agra Tenancy Aot (II of 1901), 
it must be held that tho right of roverBion 
vosted.in the daughter's son or his motbor when 
the oooupanoy tenant died and that that right, 
having onoo vested in them was not affeoted by 
the amendment in the law introduced by the 
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Inheritance— (Concluded ) . 

Agra Tenancy Act (II of 1901). Harbani V. 
K. Blshambhar Singh, 39 Ind. Oae. 330. 
BAILLIE, B.M. and TWEEDY, J.M. 

References S.D. No. 3 of 1907, overruled ; 
32 A. 314, Bel. • 

(9) Re-marriage of widow— Right to husband’s 
estate — Widow’s ohastity after, effect. See 
HlN^U LAW (WIDOW), No. 32, 32 lnd. Cas, 
338. 

(3) Dower, olAim for— Cause of notion for 
dower distinot from that for share in — Rea 
judicata. See MAIIOMEDAN LAW— DOWER, 
No. 3, 19 0.0. 171. 

Injunction. 

(1) Temporary injunction , subsequently dis- 
solved— Order to be obeyed when it lasts — 
Order binding on party though it prohibits 
receiving payment from Government and 
Government authorised to pay by statute — 
Order operates in personam — Government's 
duty to ascertain and obey law— Question 
of construction , question for Courts. 

Where, in a suit for dissolution of partnership 
and accounts, a Receiver of the partnership 
a88ota was appointed and a temporary injunc- 
tion was granted roslraiuing the doieudants 
inter alia from receiving certain payments from 
Govormnont, and the Government which was 
no party to the suit made payments to ono of 
the defendants in alleged exercise of power 
reserved to it by statute, and subsequently the 
injunction was dissolved, the plaintiff’s case 
having failed. 

Held— Tnat an injunction, although subse- 
quently discharged because the plaiutiff’s case 
failed, must bo obeyed while it lasts. 

That although the injunction could not hind 
the Government not to pay, or make the Gov- 
ernment responsible for that ofccdienoo to the 
law which the Court was entitled to expect, the 
man who received iu breach of the order was 
guilty of a contempt, in no way cured by the 
payment by Government. 

The non-existence of any right to bring the 
Crown into Court such as oxists in Ragland by 
petition of right, and in many of the Colonies 
by the appointment of an officer to suo and be 
sued on behalf of tbo Crown, does not give the 
Crown immunity from all law, or authorise tho 
interference by the Crown with private rights 
at its own more will. There is a well estab- 
lished praotioe in England in certain oases whore 
no petition of right will lie, unaer whioh tho 
Crown can bo sued by the Attorney-General (a). 

It is the duty of the Crown and of every 
branch of tho executive to abido by and obey 
tho law. If thero is any difficulty in ascertain- 
ing it, the Courts are open to the Crown to 
sue and it is the duty of the exeoutive in 
oases of doubt to ascertain the la^r in order to 
obey it, not to disregard it. 

The Government in this oaso having made 
the payment with notice cf the Court’s order : 

Held— that, although with regard to tho 
payments made under the statutory powers, the 
notion of the exeoutivo must be justifiable, the 
question whether any partioular sum mentioned 


Injunction— (Continued)^ 

in the oontraot in suit was payable as for 
11 labour and supply ” (so as to be within the 
Government’s power to pay under the Btatnte) 
was a question of construction and therefore of 
law for the Courts. 

That the proper course in the present oase for 
the executive would tiave been either to apply to 
tho Court to determine $he question of construc- 
tion of the contraot and to pay accordingly, or 
to pay the whole amount over to the Receiver 
and to 'obtain an order from the Court on the 
Reoeiver to pay the sums properly payable 
aooordiDg to tbo true construction of the oon- 
traot;. The Eastern Trust Company y. 
McKenzie Mann & Co., Ltd., 20 C.W.N. 457- 
35 Ind. Cas. 378 (P.C.). 

Lord Chancellor, Lord Atkinson; 

LORD PARMOOR, BIR GEORGE FARE- 
WELL and BIR ARTHUR CHANNEL. 

References (a) (1911) 1 K.B. 410 (1910); 
(1912) 1 Ch. 173 (1911), R . 

(2) Co sharers— Wrongful use of joint land by 
a sharer— Suit for injunction — Proof. 

One joint owner has no right to deal with the 
joint property otherwise than with the oonsent 
| of the other joint owners. But it is not neoes- 
I sary for one o! several co-sharcrs who objects to 
tho use by the other co-sharors of the joint 
property, to show that ho is suffering or is 
likoly to suffer substantial injury by the user 
of whioh he complains (a). GhaBltu v. Sodhan 
| Singh, 32 Ind. Cas. 690. 

! Walsh, j. 

References: — ia) 19 A. 115=*A.W.N, (1895) 
213, F.\ 9 A. 661, ffot F. 

(3) Temporary disobedience of injunction 
decree — Executability of decree — Party disobey- 
ing wbcLber can be ordered to exeoute seourity 
bond. See CIV. PliO. CODE (1908), No. 451, 3 
LAV. 161. 

(4) Temporary injunction — Breach— Refusal 
to commit— Appeal— Subsequent dismissal of 
buit if affects Court’s jurisdiction to pass orders 
on committal application previously presented 
— Attachment order if should precede committal 
order. See CIV. PRO. CODE (1S03), No. 630, 3 
LAV. 430. 

(5) Buit for declaration that decree obtained 
by defendant againsb plaintiff was satisfied and 
for restraining execution, if maintainable. Bee 
Civ. Pro. Code (1008), No. U5, 31 M.L.J. 
429. 

• 

(6) Action for injunction whether a 1 real 1 
aotion— Co-owner iu solo actual oooupation— 
Suit for injunction against trespassers— Main- 
tainability. See CO-OWNERS, No. 3, 3 LAV. 
542. 

(7) British Indian Court if may issue injuno- 
tion to restrain proceedings in foneign Court. 
See Foreign Court, No. 2, 20 oav.N. 1213 . 

(8) Injunction obtained without reasonable 
and probable oause— Suit for damages. Bee 
Hindu Law (Marriage), No. l, 14 A.L.J. 
754. 
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Injanotlon— (Concluded), 

(9) Alienation by widow — Injunction when 
may be granted against her. See HINDU LAW 
(Widow), No. 6, 63 P.W.R. 1916. 


(10) Prayer for— Whether a prayer for conse- 
quential relief. See LIMITATION ACT (1908), 
No. 201, 23 C.L.J. 661. 


(11) Injunotion to restrain alienation and 
registration of document— Validity, See MAHO- 
MEDAN LAW (WAKF), No. 2, 14 A.LJ. 654. 


(12) Other remedies not availed of — Effect — 
No right to injunction. See SPECIFIC RELIEF 
ACT, No. 46, 9 S.L.R. 174. 


(13) Award of larger relief than in plaint — 
Legality, against community. See SPECIFIC 
RELIEF act, No. si, 36 Ind. Cas. 106. 


(14) Perpetual— Right to use water decreed 
in previous suit— Owner filling up lank. See 
Specific Relief Act, No. 48, 35 Ind. Cas. 
40. 


(16) 8ee TRADE MARK, No. 1, 30 Ind. Cas, 
966. 


In pari delicto . 

Parties in pari delicto if entitled to declara- 
tory relief. See SPECIFIC RELIEF ACT, 
No. 23, 20 C.W.N. 760. 

Insolvency. 

(1) Cross examination— Adverse party— Evi- 
dence Act, S. 137— Presidency Towns Insol- 
vency Act (III of 1909), cl. 18. Sch.U, 
proceedings under— Purchaser of part of 
insolvent's property , if proper cr necessary 
party— Cross-examination by such person, 
effect of— Notes of pullic examination of 
insolvent , if admissible against creditor. 

A purchaser from a person who subsequently 
is adjudicated an insolvent is not aneoessary or 
proper party to the proceedings under ol. 18 of 
the second schedule to the Presidency Tow'ns 
Insolvency Act and h*R no right to intervene 
therein when his purchase is not challenged 
He, not being an adverso party, has no right to 
oroBB-examine the applioant for establishing the 
olaim against the estate of the insolvent. The 
cross-examination held in contravention should 
be eliminated from the record. 

The notes of the public examination of the 
insolvent, though admissible against him under 
S.27 (6) of the Presidency Towns Insolvency Aot» 
cannot be used against a creditor who bad no 
opportunity to orossexamihe him. Jarwa Bal 
v. Pttambar NUprabar Shah, 24 C.L.J. 149 =» 
36 Ind. Cas. 689. 

Sanderson, c..l, Woodroffe and 
Mookerjee, jj. 

(2) Appointment of Receiver to realise assets 
and distribute among creditors— Suit by 
Receiver for recovery of debt due to insol- 
vent whether maintainable. 

Where tbe managing partner of a firm whioh 
had suspended payments entered into an agree- 
ment with tbeoreditors, in pursuance of whioh 
both parties executed a deed appointing eight 
persons as reoeivers to realise the assets of the 
firm and'distribute them among the creditors 


Iniol vepey— ( Continued ) . 

pro rata , and the receivers so appointed sued ter 
recover a debt due to the firm : 

Held , that the tenor of the dooument and the 
purpose for whioh it waB executed pointed to the 
oonolusion that the property vested in the 
reoeivers and .that the insolvent had nothing 
whatever to do with it thereafter, and therefore, 
the reoeivers had focus standi to maintain the 
suit. Panna Lai v. Dhuml Mai, 95 P.W.R* 
1916 — 34 lad Cas. 156. 

JOHNSTbNK, C.J. and SHADI LAL, J. 

(3) Joint Hindu family— Business started 
by father alone— Whether son can be ad- 
judicated insolvent for lather'sdebts— Con- 
tract Act, S. 248, 

In a joint Hindu family consisting of the 
father and the son, the father started a piece 
goods trade and carried on the business without 
the aid of ancestral funds. In the oourse of the 
business he executed certain pro-notes during 
the miuority of the Bon. Ou the petition of 
his creditors both the fathor and son were 
adjudicated insolvents. On appeal by the son : 

Held, per Abdur Rahim, J ., that the son 
could not be adjudicated insolvent because ; 

(1) There is no presumption of Hindu Law 
that the business carried on by the head of a 
Hindu family although started by himself for 
the first time is, without anything more being 
ohown, the business of the joint family. 

(2) Even on the assumption that the business 
was tbs joint family business the appellant 
would not bo personally liable but only his 
share in the property acquired out of the 
proceeds of the trade would be liable for the 
debts. 

PhillipSt J. — As the son took an aotive part 
in conducting the family business his oooduot 
is sufficient to show that he is a consenting 
party to the mannor in whioh the business was 
carried on. He must therefore be considered 
as a partner, and, under S. 248 of the Indian 
Contract Act, be becomes liable on attaining 
majority for all obligations incurred since be 
beoamo a partner unless be repudiates the 
partnership by publio notice. Palanlappa 
Chetty v. Official Assignee of Madras, 20 M, 
L.T. 665 = 1917 M.W.N. 150 = 36 Ind. Oas. 787. 
ABDUR RAA1M, OFFG. O.J. and PHIL- 
LIPS, J. 

(4) Queers — Whether leave ib necessary for 
an application to execute the dooree by attach- 
ment of the insolvent's proporty. In the 
matter ot Ko Shwe Gya, 9 Bur. L.T, 252. 

Young, j. 

(5) Deposit of an Insurance Policy— Effect of 
a mere deposit at lime ol execution of pronote — 
Lender not ranking as a secured creditor in 
distribution of promisor's estate . 

Whore an Insurance Polioy was deposited 
with the payee of a pro-noto by way of 
collateral security, Official Assignee v. T, M. 
T. Thompson, 8 Bur. L.T. 157«90 Ind. Cas. 
602. See Final Part, 1915, Col. 644. 

(6) % Insolvent— Sale in execution of decree 
before order of adjudication , effect of— Order of 
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Insolvency— (Concluded), * 

adjudicatibn , effect of . Achambhlt Lai, 
(Munihlj v. Ohhanga Mai, 18 0 0. 368 - 33 
Ind. Cas. 439. See Final Part, 1916, Col. 844. 

(7) Annulling of adjudjpation order— Appli- 
cant wbat to prove. See ACT III OF 1907 
(Provincial insolvency), No. ,35, 33 O.L J. 
330. 

(8) Decree for maintenance of wife, not a 
debt provable in. See Act III OF 1907 
(Provincial Insolvency), No. 13, 10 S.L. 
R. 28. 

(9) Stay of proceedings against insolvent. 
Bee ACT III OF 1909 (PRESIDENCY TOWNS 
INSOLVENCY), No. 10, 18 Bom. L.R. 198. 

(10) Transfer by insolvent prior to insolvency 
to wife— Transfer by wife to another after hus- 
band’s adjudication— Effeot. See ACT III OF 
1909 (PRESIDENCY TOWNS INSOLVENCY/, 
No. 16, 20 C.W.N, 654. 

(11) See CIV. PRO. CODE (1908), No. 519, 
10 S.L R. 53. 

(12) Application for attachment before judg- 
ment — Sammons to defendant to furnish 
security — Money paid into Court— Subsequent, 
of defendant— Priority— Charge. Bee CIV. PRO. 
CODE (1908), No. G22, 39 M. 903. 

(13) Of Manager of joint family— Entry of 
debt in schedule attached to petition— Saving 
of limitation as against other members. See 
Hindu Law (Joint family). No. 33, 36 Ind. 
Gas. 389. 

(14) Infants it mav be adjudicated insolvents. 
Bee INFANTS, No. 1, 20 C.W.N. 1065. 

(15) See SPECIFIC RELIEF ACT, No. 28, 36 
Ind. Cae. 1001. 

Insolvency Act (Presidency Towns). 

8ee ACT III OF 1909. 

Insolvency Act (Provincial). 

See ACT III OF 1907. 

Insolvency Petition. 

(1) Mentiou of debt in schedule of — Aoknow* 
lodgment of debt — Saving of limitation. See 
LIMITATION ACT (1908), No. 67, 36 Ind. Cas. 
389. 

(2) Admission by partner in — Effect on other 
partners. Sac PARTNERSHIP, No. 9, 36 Ind. 
Cas. 389. 

Insolvency Proceedings. 

(1) Pendenoy of — Leave of Court for applica- 
tion to arrest insolvent— Effect of refusal of 
disohargo on protection order. See ACT III OF 
1909 (Presidency Towns Insolvency), 
No. 8. 9 Bur. L.T. 262. 

Inspection. * 

Temple Comfnittqg — Suit for declaration of 
supervisorship and for production and, of 
accounts — Limitation— Limitation 1 Aot, Arts. 
130, 124, 131 and 144— Right to declaration of 
control lost — Right to production of aooounts. 
See RELIGIOUS ENDOWMENTS ACT (1863), 
No. 1, 4 L.W. 186. 

Instalment. 

(1) Instalment decree— Effect of not oertify! 
ing payments — Limitation, See OlV. Pro. 
GODB (1908), No. 430, 14 A.L.J. 132. 

64 


Instalment— (Concluded). * 

(2) Instalment bond— Failure to pay instal- * 
ment — Provision to oall up whole amount 90 
days afer demand — No demand — Remedies 
available— Coustruotion of bond. See MORT- 
GAGE (General), No. 23, 63 P R. 1916. 

(3) Repayment in fcind by — Default — 
Penalty— Contraot Aot, 1872, Ss. 37, 74. See 
Evidence aot, No. 69, %5 Ind. Cas. 111. 
Instalment Bond. 

(1) Ten'der of payment without interest of 
instalments over due . 

Whero, in an instalment bond it was stipula- 
ted that if three instalments were in arrears the 
whole money would beoome due, and the tender 
was made after three instalments had fallen 
due, of the principal amount alone without the 
addition of interest. Held that it waB not a 
proper tender. Thirnvannamalai Serval y, 
Yaradarajulu Naldu, 31 Ind. Cas. 304. 
Srinivasa aiyangar, j. 

(2) Instalment mortgage bond — Suit for 
whole amount on default as to an instalment— 
Acceptance by creditor of part of over-duo instal- 
ment — Btarling point of limitation. See 
Limitation Act (1908), No. 153, 33 Ind. Cas. 
G06. 

Instalment Decree. 

(1) For money— Order directing delivery of 
possession of land ou failure to pay two 
consecutive instalments— Application for deli- 
very of, possession presented more than 3 years 
from default— Bar of limitation. See EXECU- 
TION OF DECREE, No. 20, 36 Ind. Cas. 978 =■ 

8 P,R. iyi7 

<3j Bee EXECUTIOMOF DECREE, No. 34 f . 
32 Ind. Cas. 693. 

Insurance. 

(1) Marine Insurance Policy — 4 Covering 
note ’ — Nature of document — Agreement 
to issue a policy— Admissibility to prove 
— Effect of stamping — Enforcement of 
rights under covering note — Procedure — 
Goods shut out — Damage— Loss — 4 Sling 
and craft risk ’ —Whether include damage 
to goods shut out— Custom, 

A covering note does not purport to be a policy 
of Marine Insurance. Where a covering note is 
issued aud accepted, neither party considers 
that a policy has been issued, but the insurance 
Agents have agreed to issue a policy for the ad- 
venture specified on ooqdition that the agreed 
premium is paid in oash before the departure 
of the vessel from the harbour. The covering 
note is admissible to prove the agreement. 

The stamping of adooumout cannot alter its 
inherent naturo or oreate fresh liabilities under 
it. 

The teohnioally oorreot procedure for the 
owner of goods’to pursue whon gooda oovered by 
a 4 Covering Note ’ have been lost, is at onoe to 
go to the Insurance Agents, pay the premium 
and demand a polioy. 

Where no premium has been paid or tendered, 
it is doubtful whether the goods oan be said to 
be insured. 

Where a oovering note provided for infeuranoe 
of goods including 4 sling and craft risks ’ for 
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Insurance— {Concluded), 

r> voyage by a particular steamer from Karaohi to 
Mombasa aud the voyage was abandoned at a 
very early stage, and where, on the return 
journey or after the goods had aotually reached 
the wharf of departure, goods woro damaged. 

Held, that the term l sling and craft risks’ 
did not cover the return journty of goods thit 
have bccu shut out. 

Held, also that no custom has been proved 
thit, after tho Iojs cf goods in the return 
journoy, the shipper can, by a special premium, 
demaud a polioy covering such journoy. 
Lutafali v. The Royal Exchange Corpora- 
tion, 9 S.L.R U6 = 32 Ind.Cas.5J0. 

Crouch, a j.c 

(‘2; Life insurance— Refusal by insurer to 
accept premiums, effect of— Court Fees Act 
(VII of 3870), 8- 5 — Additional Court-fees, 
levy of after decision of case whether allow- 
able . 

Once the insurer refuses to accept prtmiums, 
the insured is not bound to go on tendering 
successive premiums in order to save the right 
to reoover tba amount insured ; he can sue for 
damages at that time or refuse to treat the 
contract a3 at an end, as tho insurer’s refusal 
to accept premium is a continuing refusal (n). 

The provisions of the Court Fees Act relating 
to tho levy of additional lees apply only to cases 
which ire pending and o.innot be enforced ir! 
cases which have been finally decided (b). 
Shaogal Life Insurance Co., Ltd. v. Mrs. 
Helen Constance Brown, 9 Bur. L.T. 43 = 32 
Ind. Ca^. 534 

TWOMEY and ORMDND, JJ. 

References (a) (19001 1 Ch. D. 852 = G9 L. 
J. Ch. 420 = 82 L.T. 144 = 40 VV R. 347, R. (6) 
7 A. 528 = A.W.N. (1S85) 140, F. 

(3) Execution of decree — Power of Court 
dealing with — Adding premia paid by doeroe- 
holder for insurance of mortgaged property 
subsequent to decree. So 1 * EXECUTION OF 
DECREE, No. 34 -d, 32 Ind. Cas. 751. 

(4) Insurance policy — Unascertained sum of 
money due thereunder — Succession certificate 
—Whether necessary for itsccllection — Nominee 
under the polioy — His posit on. Seo SUCCES- 
SION Certificate act (1889), No. 3, 33 Ind. 
Cas. 157. 

Insurance Policy. 

Right to certificate 1 for amount due un^or. 
Bee Succession Certificate act (1889), 
No. 7, 3 LAV. 466. 

Intention. 

(1) Whether question of, with whioh a 
transfer of properly has been made is one of law 
or faot. See ACT III OF 19 t 0X (PROVINCIAL 

Insolvency), No. 4 , 102 p.r. ioig 

(2) 'Gift by widow— Gift with power of 
alienation— Construction of document — Of 
parties. 8ee HINDU Lwv (Widow), No. 28, 
34 Ind. Cas. 596. 

(3) Mortgagee purchasing part of the mortga- 
ged property— Merger. *8ee LIMITATION ACT 

1908), No. 214, 14 A L.J. 1025. 


•I ntentlon — ( Concluded ) . 

(4) Execution and registration of'lease deed 
—Passing of title— Of parties, Bee TITLE, 
No. 3, 30 Ind. Cas. 210. 

(5) Improvement* by mortgagee — To Add 
oosts to mortgage money. See TRANSFER OF 
Property act, No. 100, 30 Ind. Cas. 234. 

(G) Modification of will— Oral will to be very 
distinct, eto. — Present and future, to modify 
the will. *Beo WILL, No, 12, 112 P.W.R. 1916. 

(7) Proof of testator’s — Admissibility of oral 
evidence. See WILL, No. 17, 30 Ind. Cas. 391. 

Interest. 

800 ACT XXXII OF 1839. 

See COSTS. 
r See Hindu Law. 

(1) Money realised under decree afterwards 
* eversed on appeal must be refunded with 
interest . 

When a decree-holder withdraws money 
under a deoree whioh is afterwards reversed on 
appoal, ho is bound to restore the amount 
with interest at tho rate of 6 per cent, per 
annum from the date of the withdrawal to tho 
date of repayment into Court (a). Ashutosh 
GoBsaml y. Upcndra Proead Mltra, 21 C.L.J. 
4G7 = 21 O.W.N. 564. 

MOOKERJEE and CUMING, J.T. 

References:— {a) (1871) L.R. 3 C.P. 4G5 ; 
(1875) L.R. 18 Eq. G59 ; (1871) L.R. 6 Ch. 
App. 558; (1877) L.R. 4 I.A. 137-3 C. 10L R- 

(2) Post-dicm interest— Duty of Court to give 
contrast rate of interest from date fixed for 
payment till date of realisation. 

The Court is not bound to fix the tato of 
interest from tho date fixed for paymont up till 
the date of realisation according to the provi- 
sions of the doed sued upon, It iB not compe- 
tent to parties to contract themselves out of 
tho provisions of tho Law in such a manner as 
to deprive the Courts of their discretion to fix 
the rate of interest awarded from the date 
fixed for payment to the date of realisation. 
Baou Narendra Bahadur v. The Oudh 
Commercial Bank, Limited, 30 Ind. Cas. 323. 
Stuart, a, j.c. 

(3) Award of post-diem interest, 

Post diem interest can bo allowed, ovon if 
that interest were not ohargoable under the 
terms of a deed. Mahadeo Prasad v. Muieam- 
raat Tikal, 36 Ind. Cas. 685. 

Stuart, a j c. 

References : —19 A. 39 = 23 I.A. 138 = 1 C.W. 
N. 52 = 6 M.L.J. 214 = 7 8*. P.C.J. 88 = 9 Ind. 
Deo. (N.8.) 25 (P.C.), R. 

(4) Interest, payment , off when saves 6ar of 
limUation — Evidence to prove such payment, 
Paties— Debtor— Party to such arrangement — 
Limitation Act (1908), S . 10— Contract of 
guarantee— Consideration — Actual release of 
claim necessary and not mere promise . Nag&ppa 
Chetty y. Raraanathan Chetty, 29 Ind. Cas. 
422 = ( 1916) 2 M.W.N. 264 = 4 L.W. 553. Bee 
•Final Part, 1915, Col. 849. 

(5) Mortgage suit— Interest, suspension of— 
Delay in payment caused by improper act of 
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Intefeit— (Continued). 

• 

omission of the creditor— Penalty— Damages* 
Gopeswar Saha v. Jadab Chandra Chanda- 
ray, 22 O.L.J. 352 = 20 O.W.N. 689-43 C. 632 
— 32 Ind. Oas. 637. See Final Part, 1915, Col. 
849. 

(6) Interest and compound interest on pay- 
ments and advanoe made and balanoe. See 
ACCOUNTS, No. 2, 103 P.W.R. 1916. 

(7) Arrears of oess— Right to. See*BEN. ACT 
IX OP 1880 (CESS), No. 2, 23 C.L.J. 603. 

(8) Award of, or damages on arrears of rerft — 
Mandatory provision. See BEN. ACT VIII OF 
1885 (TENANCY), No. 35-6, 36;ina. Cas. 955. 

(9) Stipulation to pay, on arrears of rent "at 
75 por cent, with full damages ” if by way of 
penalty — Contract Aot (IX of 1872), S. 74- 
Mere high rate if sufficient to demand interfer- 
ence. Soe BEN. ACT VIII OF 1885 (TENANCY), 
No. 36, 21 C-W.N, 112. 

(10) Court of Wards Manager’s power to remit, 
on arrears of rent. See Mad. ACT I OF 1902 
(COURT OF WARDS), No. 1, 31 Ind. Cas. 468. 

(11) On arrears of canal dues. Bee ACT 
VIII OF 1873 (NORTHERN INDIA CANAL AND 
Drainage), No. 1, 32 Ind. Ca3. 556. 

(12) Civ. Pro. Code, O. XXXiV, r. 2. Soe 
AMENDMENT OF DECREE, No. 2, 31 Iud. Cas. 
320. 

(13) See CIV. PRO. CODE (1908), No. 447, 
34 Ind. Cas 144. 

(14) On costs— Judgment not allowing — 
Decree if can include. See ClV. PRO. CODE 
(1908), No. 74, 35 Ind. Cas. 218. 

(15) Compensation for pre-emptor remaining 
out of possession of pre-empted propoily. See 
OlV. PRO. CODE (1908), No. 287, 170 P.W.R. 
1910. 

(16) Stipulation for payment of, and damages 
— Unoonsoionablo bargain — Award of reasonable 
compensation. See CONTRACT ACT, No. 95, 
36 Ind. Cas. 404. 

(17) See CONTRACT ACT, No. 92, 35 Ind.Cas, 
624. 

(13) Penalty — At 76 per oent. in a mortgage 
by poor and ignorant men — Reasonable com- 
pensation. Soo Contract Act, No. 99, 34 
Ind. Cas. 609. 

(191 Provision regarding payment of, on 
default— Compound interest — Relief against 
penal clause— Assessment of oompensation — 
Conduct of parties. See CONTRACT ACT, 
No. 93, 30 Ind. Cas. 323. 

(20) Interest — Uaufruotuary mortgage — 
Applicability of rule of damdupat. See DAM- 
DUPAT, No. 1, 12 N.L.R. 1. 

(21) Suit on pro-note— Oral evidenoo to show 
agreement for different rate of, from that pro- 
vided in pro-note — Proof of repugnant or 
inconsistent terms. See EVIDENCE AOT, 
No. 61, 86 Ind, Cas. 957. 


Interest— [Continued). 

^ » 

(22) Sait on hatohita — No mention of rate of 
— Evidenoe as to interest, admissibility of. Bee 
EVIDENCE Act, No. 74, 36 Ind. Cas. 612. 

(29) Alienation by • guardian— Sandtion of 
Distriot Court— Agreement to pa? interest not 
sanctioned — Right to reasonable interest — Suit 
by minors to. avoid the^alienation — Duty of 
minors. See GUARDIANS AND WARDS ACT, 
No. 15, 94 P.R. 1916. 

(24) Mortgage by Hindu father— High rate of 
interest — Legal necessity — Burdon of proof- 
interest whether may be reduced. Sen HINDU 
Law (Alienation), No. 15, 14 A.L.J. 772. 

(25) Joint Hindu family — Mortgage by a 
member at a high rate of, power of Court to 
vary the rate — Creditor’s duty to establish 
family necessity justifying the high rate— 
Sooond, appeal. See HINDU LAW (JOINT 
Family), No. 10, 19 O.C. 169. 

(26) Tooder of payment without, of instal- 
ments overdue. See INSTALMENT BOND, 
No. 1, 31 Iud. Oas. 304. 

(27) Labourer — Rendering of services by 
panuial — Whether amountB to payment of. See 
Limitation act (1908), No. 73, 33 Ind. Cas. 
134. 

(28) Money decree not bearing— Payment — 
Application for execution. See LIMITATION 
ACT (1909), No. 74, 35 Ind. Cas. 177. 

(29) Payment of, not as such, if could be 
taken as payment of priuoipal — Paymeut in 
debtor’s handwriting, See LIMITATION ACT 
(1908), No. 75, 35 Ind : ,Cas. 638. 

(30) Saving of limitation — Payment of 
interest— Proof necessary — Debiting intorest in 
aocount book if sufficient — Paymont in reduc- 
tion of debt if saves limitation. -Seo LIMITA- 
TION ACT a903), No. 72, 9 P.W.R. 1916. 

(31) Suit for money on thavanai aocount— 
Custom of Natukottai Chetties — Fixing of rate 
of. See LIMITATION ACT (1908), No. 130, 36 
Ind. Oas. 497. 

(32) Hypothecation bond— Principal payable 
after 11 years — Interest every year — Condition 
that principal and interest shall both become 
due immediately in default of paymont of 
interest— Cause of action if arises on date of 
first default. See LIMITATION ACT (1908), 
No. 152, 4 L.W. 77. 

(83) Payment of intcrost as such— Labour in 
lieu of interest if oan save limitation. See 
LIMITATION ACT (1908), No. 69, 3 L.W. 552. 

(34) Rato of— Presumption. See LIMITA- 
TION ACT (1908), No. 131, 148 P.W.R. 1916. 

(35) See MAHOMEDAN LAW (DOWER), 
No. 2, 14 A.LJ..1055. 

(36) Interest on mortgage— Rate allowable. 
See MORTGAGE (GENERAL), No. 18, 100 P.W. 
R. 1916. 

(37) Period fixed for redemption of mortgage 
— Liability to pay interest thereafter. See 
MORTGAGE (GENERAL), No. 4, 5 P.R. 1J16. 

(38) Mortgage by certificated guardian— 
Sanotion to raise loan granted by Distriot 
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Interest— [Concluded ) . 

Judge but subsequently revoked— Money lent 
without notioe of revocation and applied by 
guardian for minor’s benefit — Effect of the 
revocation of sanction of the mortgage— Rate 
of. See MORTGAGE (GENERAL), No. 28, 21 
C.W.N. 63. « 

(39) Oral agreement putting* mortgagee in 
possession in lieu of— Evidenoe of suoh agree- 
ment, admissibility of — Evidence Act. 8* 92. 
See Mortgage by Conditional Sale, 
No. 1, 19 O.C. 166. 

(39-a) See MORTGAGE (REDEMPTION), 
No. 25 a, 32 Ind. Cas. 729. 

(40) Tender of ameunt due on the mortgage 
—What constitutes tender — Cessation of— 
Account for grots receipts. See MORTGAGE 
(Redemption). No. 16, 9 Bur. L.T. 117 . 

(41) Interest— No stipulation in promissory 
note — Contemporaneous agreement— Provision 
for interest— Validity. See NEGOTIABLE IN- 
STRUMENTS ACT (1881), No. 20, 12 N.L.R. 9. 

(42) Hundi silent as to interest — Rate of in- 
terest — Oral agreement to pay interest at 12 per 
cent. — Admissibility — S. 92, Evidence Act. 8ee 
Negotiable instruments act (1881), 
No. 21, 1 Pat, L.J. 71. 

(43) Partner contributing excess sum towards 
capital— Interest. See PARTNERSHIP, No. 2, 
23 C.L.J. 148. 

(44) Decree, execution of— Mesne profits, See 
RES JUDICATA, No. 24, 14 A. L.J. 1171. 

(45) Liability of surety to pay interest. See 
BURETY. No. 1, 23 C.L tT. 256. 

(46) Mortgage— Deposit— Interest stops from 
what date— Deposit falling short by 9$ pics — 
Effect— Fractions of day— Calculation of inter- 
est— Interest for day of deposit — Bona fide mis- 
take in calculating the days for which interest 
payable— Effect. See TRANSFER OP PROPERTY 
ACT, No. llG, 30 M.L J. G07. 

(47) Deposit of money in Court after suit — 
Abatement of. See Transfer of Property 
ACT, No. 117, 31M.L.J. 548- 

(48) Suit by mortgagee for interest — Principal 
not becoming duo — Maintainability. See 
Transfer of Property act, No. 95, 3 LAV. 
687. 

(49) After deposit, liability for — Duties of 
person entitled to the money— Failure to state 
clearly to whom money is to be paid, effect ^f. 
Sec Transfer of Property act, No. 112, 
19 O.C. 145. 

(J50) Mortgage— No tender of amount— Right 
to. Bee TRUST ACT, No. 6, 32 Ind. Cas. 97. 

(61) Contract with alien enemy— Payment of 
interest under contraot entered into before 
outbreak of war — Trading lioense granted to 
alien enemy— Suspension of interest after the 
outbreak of war. Bee WAR, No. 1, 18 Bom. L, 
R. 190. 

(52) Demonstrative legacy— Interest whether 
payable thereon* -Time from which interest 
payable— tis. 311, 812. Act X of 1865 (8ucoes- 
■ion). 8ee WILL, No. 8, 43 C. 201. 


litereit Act. 

See AOT XXXII OF 1839. 

Interest (Usury Laws Repeal) Act. 

See ACT XXVIII O* 1855. 

Interlocutory Order- 

(1) See Civ. Pro. CODE (1908). No, 676, 3 r 
Iud. Cas. 978. 

(2) Applicability of S. 105, Oiv. Pro. Code, 
to orders and. See CIV. PRO. CODE (1908), 
No. ,60. 4 LAV. 411. 

(3) Revision when lies from an. See REVI- 
SION, No. 1, 76 P.L.R. 1916. 

(4) See REVISION, No, 2, 149 P.W.R. 1916. 

Interrogatories. 

(1) Method of administration — Power to settle 
interrogatories. See ClV. PRO. CODE (1908), 
No. 391, 43 C. 300. 

(2) Objeot to disoover nature of opponent’s 
ovidenco — Discovory of particulars of docu- 
ments. See Civ. Pro. Code 11908), No. 391-a, 
36 Ind. Cas. 883- 

Irregularity. 

(1) Omission to give notice, no irregularity 
but illegality voiding proceeding . 

The omission to give notice, as required 
by O. XXI, r. 22 of the Code of Civil Procedure, 
is not a mere irregularity whioh makes the pro- 
ceeding voidable, but is a defect which goes to 
the root of the proceeding and renders it void 
for want of jurisdiction (a). - 

Such omission renders proceedings inoperative 
even though a stranger may have acquired title 
in course thereof. Syara Mandal v. Satl Nath 
Banerjee, 24 C.L.J. 623. 

MOOKERJEE and CUMING, JJ. 

References (a) 20 C. 370 ; 21 C. 19 ; 32 B. 
572, R t 

(2) Attachment in execution of two decrees 
of two Courts — Sale by lower Court— Rights of 
purchaser— Bona fiats — Notice— Burden of 
proof. See ClV. Pro. CODE (1882), No. 17*a, 
32 Ind. Cas. 41, 

(3) Crim. Pro. Code, 8. 476— Proceedings 
taken while a suit is pending — If material. See 
CIV. PRO. CODE (1908), No, 231, 20 M.L.T. 262. 

(4) Execution sale, setting aside of— Material. 

See Civ. Pro. Code (1908), No. 514, 36 
Ind. Cas, 411. m 

(5) Sale without attachment, validity of, 
Soe Civ. Pro. Code (1908), No* 466, 86 Ind. 
Cas. 292. 

(6) Court-auotion— Sale— In the conduct of — 
Bona fide purchaser not protected — Major 
judgment-debtor— -Treated as minor— Vitiates 
sale — Notioe — Execution. See SETTING ASIDE 
SALE, No. 1, 20 M.L T. 479. 

(7) Execution sale — Irregularity in proala* 
fnation — Application to set aside sale — Points 
to be proved. See ClV. PRO. CODE (1908), 
No. 497-a. 32 Ind. Gas. 990. 
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Irrigation* 

(1) Mortgage in possession— Duty to keep 
mortgaged property in repair— Reasonable ex- 
penditure on— Impossibility to ascertain sums 
spent— Right to amount spent therefor. Bee 
MORTGAGE) (GENERAL), No. 33, 1 Pat. L.J. 
689. 

Irrigation Gees Act. 

Bee MAD. AOT VII OF 1866. 

Irrigation Right. 

Suit for declaration of irrigation right 

— Preferential right over that of defendant — 
Plea of total denial of plaintiff's right • Find - 
ing in favour of plaintiff's right to irrigation 
without preferential right'— Dismissal of 
suit in toto improper — Sufficient cause of 
action . 

In a suit tor declaration, the plaintiffs 
claimed that they wore entitled to a right to 
draw water from a tank and further that they 
were entitled to exercise that right before the 
defendant oould draw water for irrigation of his 
own crops. There was also a claim for damages 
on account of the damage to certain crops 
because tho defendant had refused to allow the 
plaintiffs to set up their irrigation lift. The 
defence set up was a denial of the plaintiffs’ 
right to draw any water from the tank in ques- 
tion ; and there was also a denial that the 
plaintiffs had been obstructed or that they had 
suffered any damage. Both the lower Courts 
dismissed the suit in toto though they found 
that the plaintiffs were entitled to draw water 
from the tank in proportion to the extent of 
the cultivation, although without any prefer- 
ence over the right of the defendant. It was 
also found that the plaintiffs had failed to prove 
that they had been obstructed in suoh a way as 
to cause them any damage. 

Held that there was a sufficient cause of 
notion for a declaratory suit in the oase; and that 
the Courts below ought to have declared the 
right of the plaintiffs to the extent to whioh thoy 
found they wore entitled. Bakhtawar 8lngh 
y. Dharam Singh, 34 Ind. Cas. 9. 

LINDSAY, J.C. 

Island. 

Arising in the sea within territorial limits 
— Title in Crown— Crown opposed by squatters 
— Crown if must prove that squatters had not 
aoquired title by adverse possession— Onus, 
Bee LIMITATION ACT (1908), No. 209, 31 M.L. 
J. 324. 

Jaghfr. 

Nature and origin of Jaghir tenure— Distinc- 
tion between Inam and Jaghir. See Mad. ACT 
I of'1908 (Estates Land), No. 6, 30 M.L J. 
600. 

Jalkar. 

(1) Suit for rent of— Limitation. See BEN. 
AOT VIII OF 1886 (TENANCY). No. 94, 33 
Ind. Cas. 110. 

(9) Buit to reoover possession of— Limitation. 
Bee Limitation act (1908), No. 265, 34 Ind. 
Cas. 841. 


Janml. 

(1) See Malabar Law (Mortgage), No. 1,* 
(1916) 2 M.W.N.358. 

(2) Order for sale in Melkanomdar’s suit, title 
whether extinguished thereby — Res judicata — 
Prior suit by Melkanomdar, whether bars the 
Jenmi’s suit. See TRANSFER OF PROPERTY 
ACT. No. 123, .4 L.W. 1§4. 

1 Jeroyatl.’ 

Meanipg of. Bee MAD. ACT I OF 1908 
(Estates Land), No. ll, 3 L.W. 486 

Jodi. 

Meaning of 1 Jodi ’ — Assignment of — Rights 
of assignee. Bee Mad. ACT II OF 1864 
(REVENUE RECOVERY), No. 1, 3 L.W. 273. 

Joinder of Parties. 

(1) Bee CONTRACT ACT, No. 45, 34 Ind. 
Cas. 138. 

(2) Buit by one of sevoral landlords. See 
LANDLORD AND TENANT. No. 30, 9 Bur. L.T. 
110 . 

(3) Joinder of party olaiming adversely to 
mortgagor, irregular — Claim of person so joined, 
dismissed— Appeal. Bee MORTGAGE BUIT, 
No. 1. 20 C.W.N. 1279. 

Joint and Sexeral Liability. 

Bee RENT, No. 2, 24 O.L.J. 371. 

Joint Contract. 

If inoludes a surety. See LIMITATION ACT 
(1908), No. 61, 32 Ind. Cas. 608. 

Joint Decree. 

(1) Partners holding a joint deoree— Payment 
to two out of three partners when valid— 
Definiteness of sharos in the decree debt— 
Effect — Joint Hindu family — Joint deoree debt 
of the family — Manager’s power to give dis- 
charge. Bee CIV. PRO. CODE (1908). No. 420, 
3 L.W. 579. 

(2) Liability of plaintiff and defendant under 
— Plaintiff paying and suing defendant for re- 
covery of whol6 sum— Nature of defenoe open. 
Bee PLEADINGS, No. 5, (1916) 2 M.W.N. 214. 

Joint Hindu Family. 

Tender'of patta, when valid— Manager of, if 
competent to tender patta. See MAD. AOT 
VIII OF 1865 (RENT RECOVERY), No. 2, 4 
L W. 654. 

Joint Holding. * 

Surrender by one tenant — Deed stamped and 
registered as oonveyanoe— Effeot. Bee LAND- 
LORD AND Tenant, No. 66, 32 Ind. 'Cas. 
232. 

Joint Landlords, 

Dispute between, as to oolleotion of rent— 
Oolleotor’s order declaring particular porson as 
landlord— Revision. Bee Mad. Act I OF 1908 
(Estates Land), No. 7-a, 36 Ind. Cas. 212. 

Joint Liability. 

Bee Rent, No. 2, 24 C.L.J. 371. 
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, See JJJBI&DICTION OF CIVIL AND REVENUE 
COURTS, No. li-fl, 32 Ind, Cas. 732. 

Joint Promisees. 

Co-mortgagees — Payment to one if discharges 
the debt. See MORTGAGE (GENERAL), No. 3, 
8L.W. 22. 

Joint Promisors. * 

One of two joint promisors whether can plead 
minority of the other as a bar to pfomisee's 
claim. See ClV. PRO. CODE (1882), No. 29, 14 
A.L.J. 534. 

Joint Property. 

1 Estate ’ of lunatic— Properties in which he 
has beneficial interest — Whether inoluded in 
the term ‘ estate*. Seo ACT IV OF 1912 
(LUNACY), No. 2, 33 lnd. Cas. 10G. 

Joint Purchase. 

(1) By Hindu male aud a female— Nature of 
interest acquired— Whether, jjint tenancy or 
tenancy in common. See HINDU LAW 
(Woman’s Estate), No. i, 3 L.W. 422. 

(2) Suit to recover money paid to defendant 
—Limitation. Seo LIMITATION ACT (1908). 
No. 136, 66 PAV.R. 1916. 

Joint Tenancy. 

In Bihar and Orissa— Liability for rent — , 
Presumption. See Landlord and Tenant, 
No. 23, 1 Pat. L.J. 190. 

Joint Tenants. 

fl) Joint holding of muafi by brothers— Death 
of one brother ‘*-Sncc&sion of other brother 
to entire holding— Effect 
Whore two brothers arc recorded as holding a 
muafi in equal shares, and there is no partition 
of the land each brother haviug a share in each 
and evory field, and after the death of ono 
brother tho other succeeds to the whole holding, 
there are no two successions r.s the latter does 
not succeed to the former. Jagijwan Bakhsh 
v. Ashfatj Husain, 33 Ind. Cas. 260. 

Holms, s.m. 

(2) Two persons acquiring jointly ex-pro- 
prietary rights — One dying without heirs— 
Succession by survivorship. See U.P. ACT II 
of 1901 (agra Tenancy;, No. ig, 31 ind. 
Gas, 864. 

Judgment. 

Seo CiV. PijO. CODE (1908), S. 33. * 

See Civ. PRO. Code (1908), O. XX, rr. 1 to 

6 . 

See Civ. Pno. CODE (1908), O- XLI, rr. 30 
to 34. 

See Estoppel. 

Bee Evidence. 

Seo Foreign Court. 

Bee Letters Patent, 

Bee RES Judicata. 

(1) Disposing of the appeal very short, not 
giving the facts is defective and good ground for 
revision — No finding on tho pleaB of the defend- 
ant — Judgment based on far-fetchod theories, 


J u dgm ent — ( Continued ) . 

See Pun. Act XVI of 1887 (Tenancy), 
No. 18, 4 P.W.R, 1916 (Rev.). 

(2) Statement as to an admission in, of Court 
of First Instanoe— Absence of affidavit denying 
the same by Vakil who appeared in Court below 
— Statement * not to be lightly treated by 
appellate Court. See ADMISSION No. 1, 31, 
M.L.J. 269. 

(3) Amendment of judgment — Error in judg- 
ment, Seo Amendment of Decree, No, 2, 

169 P.W.R. 1916, 

(4) Contents of — Duty of appellate Court. 
See CIV. PRO. CODE (1908), No. 671, 9 Bur. 
L. T. 69. 

(5) Interest on ooBtB— Not allowing— Dooree 
if oan include. Seo ClV. PRO CODE (1908), 
No. 74, 35 Ind. Cas. 218. 

(6) Judgment or ordor written and pronoun- 
ced by Judge after he gave over oharge of his 
oflioo— Validity. See ClV. PRO. CODE (1908), 
No. 406, 80 P.R* 1916. 

(7) Of appellate Court, oontents of— Second 
appeal, grounds of— Findings of fact — Con- 
sideration of evidence on record — Disposal of 
all grounds of appeal, flee ClV. PRO. CODE 
(1908), No. 672, 108 P.L.R. 1916. 

(8) Notice of delivery of — Limitation Act, 
S 5. Soo Civ. Pro. Code (1908), No. 405, 
9 Bur. L.T. 250.; 

(9) Reductio ad absurdum -Defective, and 
decree. See ClV. PRO. CODE (1908), No. 287, 

170 P.W.R. 1916. 

(10) Reversal of, of 1 Lower Court — 
Duty of appellate Court to give reasons for its 
judgment. See ClV. PRO. CODE (1908), No. 674, 
30 Ind. Cfis. 292. 

(11) Practice— Appellate Court— Contents of 
— Seoond appeal —Findings of fact — Interferen- 
ce. 8eo EVIDENCE, No. 5, 34 Ind. Cas. 942. 

(12) Ago — Cerf ifioato by a Medioal man to 
private pationt— Former, regarding age — Whe- 
ther relevant — Value — Minority— Party leading 
the samo— Burden of proof. See EVIDENCE 
ACT, No. 7, 33 Ind. Cas. 142. 

(13) Judgmont not inter partes— Admissibi- 
lity in evidonce- -Recitals in judgmont if 
admissible. See EVIDENCE ACT, No. 8, 20 
CAV.N. 643. 

(14) Suit for possession— Admissibility of 
recital in, not inter partes. See EVIDENCE 
ACT, No. 5, 30 Ind. Cas. 882. 

(15) Value as authority. See ‘HINDU JLAW 
(Joint Family), No. 30, 32 Ind. Cas. 291. 

(16) Judgment in criminal oase when admissi- 
ble. See Landlord and Tenant, No. 14. 
23 C.L.J. 563. 

(17) What is a. See LETTERS PATENT 
(Calcutta), No. 3, 20 C.W.N. 694. 

4 (18) Judge on leave— Delivery of judgment— 
Dissenting judgments — Appeal. See LETTERS 
patent (Calcutta), No. 4, 23 C.L.J. 692. 
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Judgment— (Concluded). 

(19) Judgments inter paries— Later adjudica- 
tion supersedes earlier. See RES JUDIOATA, 
No. 10, 31 M.LJ. 219. 

(20) Restitution — Depeztfant, or ordor— Res- 
titution when to be bad. See RESTITUTION, 
No. 1, 24 C.L.J. 467. 

Judl. 

Payment of — Liability of tenant to pay 
ouBtomary rent to inamdar. fJee INAM, No. 4, 
18 Bom. L.R. 950. 

Judicial Decision. 

Settlement Courts decree based on admission. 
See OUDH ACT XXII OF 1886 (RENT), No. 22, 
84 Ind. 755. 

Judicial Proceedings. 

(1) Proceedings under the Land Acquisition 
Aot until the matter comes before the Land 
Acquisition Judge or only administrative and 
not judicial proceedings. Beat and Company, 
Ltd. v. The Deputy Collector of Madras, 
(1916) 2 M.W.N. 348 = 20 M.L.T. 388 = 4 L.W. 
635 = 36 Ind. Cas. 621. 

ABDUR RAHIM, O.C.J , and SESHAOIUI 
IYER, J. 

(2) Position of Distriot Judge in proceedings 
nnder the Lunacy Act, partly judicial and 
partly administrative — Inquiry under the Act, 
nature of. See ACT IV OF 1912 (LUNACY), 
No. 4, 19 O.C. 353. 

(3) Previous judicial proceedings how far 
admissible in evidence— Value of trial Judge's 
finding on question of faot. See HINDU Law 
(Religious Endowments), No. l, 20 
G.W.N. 802. 

(4) Application for leave to suo whether a 
stage in a judioial proceeding. Sec SANCTION 
to Prosecute, No. i, 43 C. 697. 

Judicial Separation. 

Cruelty of what kind requisite for divoroe. 
Bee ACT IV OF 18G9( DIVORCE), No. 4, 8 L.B. 
R. 385. 

Jungle Lands. 

See BURDEN OF PROOF, No. 6 6, 32 Ind. 
Cas. 370. 

Jurisdiction. 

1. — General. 

2. — Of Civil courts. 

3. — of Civil and Revenue Courts. 

4. — Of District Judge. 

6 —Of Munsif. 

6. — Of revenue Courts. 

7. — of Small cause Courts. 

5. -tOF Bub-Judge. 

See Letters Patent. 

See Res Judicata. 

1.— General. « 

(1) Estimated value of the suit admitted 
by defendant , effect of — Consent of 
parties as to valualoin of suit, effect of , on 
jurisdiction of Court— Market value of the 
property in suit. 


Jurisdiction— {Continued ) . 

1.— General— {Continued). 

Where, after the case has proceeded to trial 
and evidenoe recorded at considerable length 
and the stage of argument had been reached, 
it appearod necessary to the Munsif to have an 
inquiry made as to tfee value of the property 
in suit, and on the value* ascertained through 
a commissioner being found to exoeed the 
pocuniary limits of hiB jurisdiction, the Munsif 
returned the plaint for presentation to a com- 
petent Court, held, that, as the defendant had 
deliberately admitted the estimated value of 
the suit and as there had been no reckless or 
dishonest valuation for the purpose of working 
a fraud upon the law, the defendant in view of 
his pleadings would not be heard to say that 
the Munsif had no authority to dispose of the 
suit. 

Held further, that, although partios oannot 
by their consent invest a Court with a jurisdic- 
tion which has not been conferred upon it by 
law, yet the oonse..« whioh is to be doduced 
from au admission guarding the valuation of a 
suit is not a consent given to jurisdiction where 
none exists, but relates to the facts of the 
market value (a). Ettzad Hue&n (Mir) v. 
Munshl Beni Bahadur, 18 O C. 361 = 33 Ind. 
Cas. 619. 

Lindsay, j.c. 

' Reference : — (a) 35 B. 24, fl. 

(2) Pecuniary value of suit — Trial by 
Court of higher grade — Irregularity 
— Civ. Pro . Code , S. 15 — Defendant 
objecting to institution of same suit in 
Court of lower gr a Je— Objection by him to 
trial by higher Court— Not maintainable— 
Estoppel- Suits Valuation Act, S. 8 — 
Valuation by plaintiff. 

If a suit wore within the limits of the pecu- 
niary jurisdiction of a Court of lower grado, the 
trial by the higher Court would only bo an 
irregularly contravening 8. 16, Civ. Pro. 
Code, and the defendant is estopped from 
objecting to an irregularity which he himself 
has invited by objecting in a previous suit to 
the trial of the suit by the lower Court. 

It is the valuo put by the plaintiff that 
prima facie determines jurisdiction, and the 
oontrary principlo that the jurisdiction of a 
Court of lower grado must not bo ousted by an 
exaggerated claim is not applicable to a case 
liko the present one whcCe the plaintiff would 
have gone to the lower Court if th^ defendant 
had allowed him to do so. Khi&ntomal wd. 
Lalchand v. Nawab Fateh Mahomed wd. 
Mahomed Khan, 9 S.L.R. 164 = 32 Ind. Cas. 
629. 

Pratt, j.c. and Crouch, a. j.c. 

(3) Vacating ordsr passed without jurisdiction . 

Poc Srinivasa Atyangar , J,—Semblc/.— A 

party oan take advantage of tho procedure 
prescribed for challenging order passed with 
jurisdiction, to vaoate that order on the 
ground that it was passed without jurisdic- 
tion. Mul&mbath Kunharomad v. Parakkat 
Kathirl Kuttl, 31 M.L J. 827 = 5 L.W. 472.* 
Ayling and Srinivasa Aiyangar, jj. 
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Jurisdiction— {Continued ) . 

1.-* -General— {Continued). 

(4) Money paid out of Court under illegal 
order made without jurisdiction— Must he 
brought baclc into Courts 

The money which has been paid out of 
Court under an illegal order made without 
jurisdiction, must be* brought back into Court. 
Barendra Nash Goewaml v.‘ Bangiibadan 
Goswarai, 24 O.L.J. 533 = 36 Ind. Cas. 467. 
MOOKERJEE and CUMING, JJ. ' 

(5) Practice — Decision on jurisdiction — 
Admission before appellate Court— Course to 
adopt. Karappa Mooppan v. R. Sadagopa 
Charlar, (1915) M.W.N. 784 = 33 Ind. Cas. 
759. See Final Part, 1915, Ool. 857. 

(6) Long praotioe if can confer. Soo ACT 
XV OF 1862 (PRESIDENCY SMALL CAUSE 
COURTS). No. 5, 4 LAV. 402. 

(7) Divorce proceedings — Place where 
husband and wife last resided together. See 
ACT IV OF 1869 (Dl^RCE), No. 1, 76 
P.R. 1916. 

(8) Suit for declaration of title — Monies in 
hands of third person — Recovery not payable in 
same suit— Declaration, if an incidental relief 
— Suit, whether cognizable by the Presidency 
Small Cause Courts. 8eo ACT XV OF 1882 
(Presidency Small cause Courts), No. lv 

1 L.W. 339. 

(9) Deoree for delivery of property, mesne 
profits and costs — Transfer of jurisdiction— 
Execution application to what Court to be 
made — Apolication n&t presented to “ proper 
Court ” — Whether a step-in-aid of execution 
and saves limitation. See ClV. PRO. CODE 
(1908), No. 77, 31 M.L J. 90. 

(10) Error of law as to-dopending on finding 
of fact— Documentary evidence— Misconstruc- 
tion — Revision. BeoClV. PRO. CODE (1908), 
No. 233, 31 Ind. Cas. 209. 

(11) Promissory note — Place of exooution 
different from that of delivery — Institution of 
suit at the latter place — Validity — Proper 
forum. 8ee CIV. PRO. CODE (1908), No. 62, 

2 P.R. 1916. 

(12) Suit for maintenance in Pooua Court- 
Defendant residing in Native State— Prayer 
that maintenance he made a charge on pro- 
perty within jurisdiction of Poona Court- 
Jurisdiction. See CIV. PRO, CODE (1008), 
No. 52, 18 Rom. L.R. 67. 

(13) Suit instituted under the District Court 

transferred to Subordinate Judge empowered — 
Subsequent notification limiting, of Subordi- 
nate Judge. See CIV PRO. CODE (1908), 
No. 171, 31 Ind. Can. 397. . . 

(14) Jurisdiction upon what depends. See 
Civ. Pro. CODE (1903), No. 14, 43 C. 144. 

(15) Temporary C« art without assignment of 
defioite local jurisdiction— Execution of decree 
of such Court — Attachment of immoveable pro- 
perty in plaoes not assigned to its local jurisdic- 
tion — Validity — Deoree- holder’s remedy — 
Jurisdiction of suoh Court within the oom- 


* Jurisdiction— (Continued), 

1.— General— \Concluded)> 

pound of its own Court-house. See ClV. PRO. 
CODE (1908), No. 70, 81 M.L.J. 22. 

(16) Suit for damages for breach of betrothal 
tried by wrong Court — How dealt with 
appellate Court. See ClV. Pro. CODE (1908), 
No. 59, 93 P.R. 1916. 

(17) Omission to obtain leave for suit for 
other reliefs on Bame cause of aotion — Subse- 
quent suit barred, to grant leave. See Civ. 
PRO. CODE (1908), No. 324, 9 Bur. L.T. 93. 

(18) Promissory note— Exeontion in one place 

and assignment in another — Suit by assignee 
in Court within whoso, assignment, is made— 
Maintainability. See ClV. PRO. CODE (1908), 
No. 61, 31 M.L.J. 816. W 

(19) Acceptance of portion of decretal amount 
from several judgment-debtors, effect of— Un- 
certified payment — Execution Court, if can 
investigate fnot of payment. See EXECUTION 
OF DECREE, No. 19, 24 C.L J. 462. 

(20) Attaohment of debt payable outside— 
Attachment, effect of— Money paid under an 
illegal order, where to be refunded. See 
Execution of Decree, Nd. 17, 24 O.L.J. 
533. 

(21) Suit in foreign Court— Defendant native 
of British India— Appearanoe to avoid appre- 
honded arrest — Objection to jurisdiction — 
Pleading also on merits — Submission to 
jurisdiction whether voluntary. See FOREIGN 
Court, No. l, 3 L.W. 90. 

(22) Suit on Hundi — Hundi passed up- 
country and not made payable in Bombay— 
Jurisdiction of Bombay High Court. See 
Letters Patent (Bombay), No. i, 18 Bom. 

L. R. 57. 

(23) Computation of time— Suit filed in wrong 
Court — Whether plaintiff entitled to add time 
during recess of wrong Court. See LIMITATION 
ACT (1908), No. 6, 14 A.L.J. 310. 

(24) Suit for dissolution of partnership — 
Jurisdiction — S. 254 (5) and (6), Contract Aot. 
See Partnership, No. 3, 42 P.R. 1916. 

(25) Objeot to, when can be entertained in 
appeal. See PRELIMINARY DECREE, No. 1, 
9 Bur. L.T. 119. 

2.— Of Civil Courts. 

(1) Ci\nl Courts — Act III of 1896 — Trespass 
alleged— Cause of action in the plaint . 

Where the plaintiff alleges that the defend- 
ants are in unlawful possession of the property 
to whioh the plaintiff is entitlod as oarponter 
and sues to recover possession with mesne pro- 
fits from the trespassers, Civil Courts have 
jurisdiotitfu to deoide the same. 

Aot III of 1895 is not intended to take away 
the jurisdiction of Civil Courts where trespass 
is alleged against the defendant. 

In disposing of the question of jurisdiction, 
the Court is oonfined to the allegations contain- 
ed in the plaint. Kotiah v. Reddamma, (1916) 

M. W.N. 273 = 33 Ind. Cas. 658. 

SESHAGIRI AlYAR, J. 
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Jurisdiction —(Continued ) . 

2,— Of 01*11 Courts— (Continued), 

(2) Jurisdiction of Civil Court-Title deed , 
adjudication of validity of. 

v A notice of ejeotment was successfully con- 
tested in the Revenue Court on the basis of a 
document deolared to be a Shankalap Patta. 
The landlord, thereupon instituted the present 
suit in the Civil Court for a declaration (1) that 
the defendant had no superior or under-proprie- 
tary right in the land and (2) that the patta set 
up was null and void against the plaintiffs and 
that the defendant oould not acquire any right 
in the land under it. 

Held , that it is competent for a Civil Court 
to Adjudicate in a oase of this kind upon thp 
validity of a document of title. The jurisdiction 
to give a final adjudication upon the validity of 
a document of title rests with the Civil Court. 
Debl Bakhsh v. Ram Dhanl, 19 0.0.58 = 35 
Ind. Cas. 446. 

Lindsay, j.c. 

(3) Jurisdiction of Court to correct its own 
mistake — Order passed without hearing 
parties — Fresh order after hearing setting 
aside the same — If ultra vires — Interference 
by the High Court where the lower Court 
though acting without jurisdiction has done 
substantial justice— Agent's Court— Appli- 
cability of the provisions of the Civ. Pro . 
Code regarding re hearing and review — 
Agency rules— Rules i.O, 18 and 20. 

In a oase whore a finding was called for by 
the High Court, the agent to the Governor at 
Vizagapatam passed an order on 6th March 1913 
without hearing Lhe parties, accepting the find- 
ing returned by Special Assistant Agent. On 
the 12th Maroh 1913 the Agent passed another 
order dismissing two petitions by the counter- 
petitioner wherein ho had set forth his objections 
to the finding aud asked for a hearing. Finally 
on the 22nd May 1913'afler notice to the parties 
and after hearing both sides, the Agent passed 
a third order reversing the finding returned. 

Held (1) that it is an elementary rule of law 
that a party is ontitled to be heard before an 
order is made to his prejudiooand that the first 
order of the Agent having been passed without 
notioe to the parties was illegal and was rightly 
set aside. 

(2) That every Court has an inherent jurisdic- 
tion to rectify the mistakes it has inadvertently 
committed and that the High Court should not 
interfere where an initial injustice has been 
corrected and substantial justioe has been done 
by the lower Court. 

Spencer, J. — The order of the 22nd May was 
not without jurisdiction on the ground of its 
being a review of the former order, aa the 
ordinary prooedure provided in the Civ. Pro. 
Code for Betting aside ex parte orders is not a 
roview, and though the Civ. Pro. Code is not 
part of the Agenoy Rules, it may be reasonably 
assumed that the Agent who is vested with the 
same powers as a Distriot Court took the steps 
whioh a Distriot Court would take under the 
/Oiv. Pro. Code in similar oiroumstanoes. 


Jurisdiction— (Continued)* 

2.— Of Gl*ll Qoorta — ( Continued ). 

Phillips , J. — Even if the order of 22nd May 
was passed without jurisdiction it would be 
manifestly unjust to jet it aside and restore 
the order of tho 6th Maryjb whioh was passed 
without bearing the parties. 

When a party oan have a mistake oorreoted 
by the Court whioh made the mistake, he should 
adopt that course rather than resort to the 
appellate Court. Sri R&ghunatha Doss *i Srt 
Sri Sri Yikraraa Doss, 31 M.L.J. 319=4 L.W. 
240 s (1916) 2 M.W.N. 203. 

SPENOER and PHILLIPS, JJ- 

(4) Civil Court— Jurisdiction — Declaration 
— Mharki Vafcan — Hereditary Offices Act 
(Bom, Act III of 1876), 8s . 25, 36, 64— 
Revenue Jurisdiction Act (X of 1876), 8. 4, 
cl. (a). 

It is competent to a Civil r ourt to grant a 
declaration that the plaintiffs are VatandarB of 
a Mharki Vaian . Raojl v. Dagdu, 18 Bom. 
L.R 779=- 41 B. 23 = 36 Ind Cas. 562. 
Batchelor, a.c.j, and bhaii, j. 

(5) Suit fer possession or damages against per- 
petual heriditary lessees— Settlement decree , 
construction of. 

9 The predecessor-in -title of the defendants 
obtained a deoroe from the Bettloment Court 
against the predeoessor-in-interest of the plaint- 
iffs for confirmation of their right to possess 
and oooupy the village subject to the payment 
of the rent assessed a^er deduction of 10 per 
cent on aaaount of Dahiyak. The deoree gave 
to iho Taluqdar tho power to assess and vary 
the rent. The plaintiffs brought the present 
suit for possession and mesne profits on the 
allegation that the defendants had failed to 
aooept the enhanoed rent fixed by the Taluqdar 
Whioh had the effect of terminating their rights 
to remain in possession of the village. 

Held, that the defendants being perpetual 
hereditary lesseos and no under proprietors, 
under the deoreo of the Settlement Court, a 
suit for possession or damages against them is 
not maintainable in the Civil Court. Sheonath 
v. Raja Maharamad Abdul Hasan Khan, 19 O. 
0. 339*36 Inn. Cas. 664. 

KANHAIYA LAL and KENDALL, A.J.Cs. 

(6; Enhancement of power of Judge — Delay 
in publication of notification — Validity of 
order made before notification. 

An application was made to the Court of a 
Muusif to execute a decree passed by another* 
Court. At the time of the application the 
Munsif had no authority to dispose it of, as 
the application rotated to a matter beyond his 
pecuniary jurisdiction. Subsequently the pecu- 
niary jurisdiction of his Court was raised with 
retrospeotive effeot from date prior to the appli- 
cation now in question. Tho question was 
whether An order passed by the Munsif on the 
application, before the publioation of the notifi- 
cation raising the jurisdiction of his Court, wflB 
lawful. Held that, as the powers of the Muusif 
were raised with retrospective effeot relating to 
a date prior to the application in question the 



867 THE CURRENT INDEX, 1916. 868 


Jurisdiction— {Continued). 

2.— Of Civil Courts — (Continued)* 

order m ade by the Munsif was legal, although 
the notification raising his powers was published 
sometime thereafter. The delay in issuing the 
notification oould not affect his authority on 
the date to whioh ‘■'it related retrospectively. 
Raza Husain v. Oaya Prasad, 30 ind. Cas. 
205. 

STUART, A.J.C. 

(7) Objection taken late in pleadings— Duty 
of Court to take cognisance of objection, 

A Court is bound to take oognisanoe of the 
plea which challenges the jurisdiction of the 
Civil Court, though the objection is taken at a 
very late stage of the suit. Abdus Salnm v. 
Abdul Rahman, 30 Ind. Cas. 209. 

Lindsay, j.c. 

(8) Oldfield , J.— It is for the party, who 
seeks to oust the jurisdiction of the ordinary 
Civil Courts, to establish right to do so (a). 
District Board, Tanjore v. Kannuswaml 
Thondaman, 35 Ind. Cas. 121. 

OLDFIELD and BADASIVA AlYAR, JJ. 

References :— 30 M. 21; 25 Ind. Cas. 891, 
27 M.L.J. 233, R, 

(9) Suit to determine class of tenancy— No 
objection to jurisdiction — Decision on 
merits — Estoppel . 

Suit for a declaration that the defendants 
and certain others had no under-proprietary 
rights either as 5»rf-holders or as perpetual 
lessees of certain land. The defendants in 
contesting the suit nlied upon certain lease 
having certain mutation entries. The Court 
found that the document was not genuine and 
the entries had been inserted by fraud. 
In the result the Court passed a deoree in favour 
of the plaintiff. The defendants thereupon 
appealed and the appeal was dismissed. Henoe 
the present application by the defendants for 
review of the judgment of the appellate Court. 
The objection put forward against the judgment 
was that it decided a question which it was 
not oompetent to the Civil Court to decide. It 
w&b contended that the Court had no jurisdic- 
tion to determine the ciass to whioh a parti- 
cular tenant belonged and that it was left to 
the Revenue Court to determine suoh question. 
It was argued that it was a good oase for 
review on the ground of an error apparent on 
the face of the record and in any oasc that 
there wai other sufficient reason within the 
meaning of O. XLVII, r. 1, sub-r. 1, Civ. Pro. 
( Code. Held that it oould not be oontended that 
* Civil Courts had no jurisdiction to deoide ques- 
tions relating to the genuineness of doouments 
of title and to give effect to Buoh decisions. It 
was not open to parties, who like the defendants 
In the present case had submitted suoh a docu- 
ment to the judgment of the Civil Court, to 
turn round and seek to repudiate a finding 
unfavourable to themselves by alleging that 
the Court had no authority to oome to it, the 
'Revenue Courts havipgno exclusive jurisdiction- 
to deal with questions on the genuineness or 
otherwise of doouments of title. Held also that 
the Judgment was not open to review on the 


Jurisdiction— (Continued) 

2.— Of Civil Courts— (Continued). 

ground of an apparent error, and there was no 
other sufficient cause for review. It was 
oompetent to the Court to find that the defend- 
ants were* not perpetual lessees upon this 
grounds put forward by them. Ram Aotar v. 
Raja Muhammad Abut Haasan Khan, 36 Ind. 
Gas- 83. 

Lindbay, j.c. and Stuart, a. j.c. 

(10) Jurisdiction, Ecclesiastical and Civil, in 
Lower Burma— Civ, Pro. Code (1908), S, 9— 
Eathanabaing. Visaya v. Zaw Ta,27 Ind. Gas. 
112 = 8 Bur. L.T. 62 = 8L.B.R. 145. 8eeFinal 
Part, 1915, Col. 859. 

(11) Shamla t land originally granted in mu&fi 
to Ala lambardar — Suit for joint possession of— 
Cognieability by Civil Court . Shamir Khan v. 
MuBsamraat Ghulam Fatima, 44 P.R. 1916 = 
100 P.W.R. 1916 = 29 Ind. Gas. 655 = 6 P.L.R. 
1916. Bee Final Part, 1915, Col. 860. 

(12) Pecuniary, in. See ACCOUNTS, SUIT 
FOR, No. 1, 12 N.L.R. 174. 

(13) See ACT XV OF 1882 (PRESIDENCY 
j SMALL CAUSE COURTS), No. 6, 4 L.W. 402. 

(14) See BEN. ACT VIII OF 1885 (TENANCY), 
No. 53, 1 Pat. L.J. 479. 

(15) See BEN. ACT VIII OF 1886 (TENANCY), 
No. 61, 35 Ind. Gas. 76 = 21 O.W. N. 209. 

(16) Compensation for removal of fixtures by 
Calcutta Municipal authority— Whether pay- 
ment of compensation is a condition precedent 
to suoh removal — Court by whioh olaim to suoh 
compensation is cognizable. Bee BEN. ACT 
III of 1899 (Municipal), No. 3, 18 Bom. L. 
R. 878. 

(17) See BEN. ACT V OF 1911 (CALCUTTA 
IMPROVEMENT), No. 1, 24 C.L J. 246. 

(18) Pagoda land — Boundaries not defined — 
Jurisdiction. See BUR. AOT II OF 1876 
(Lower Burma Land and Revenue), 
No. 2, 8 Bur. L.T. 264. 

(19) Trespass, suit for, whether oognisable 
by Civil Court. See O.P. AOT XI OF 1898 
(Tenancy), No. 7 ; 1 Pat. L.J. 526. 

(20) Suit for pasturage dues— Jurisdiction , 
See MAD. ACT I OF 1908 (ESTATES LAND), 
No. Hi 3 L.W, 485. 

(21) Suit for rent — Land Bituated in a 
Zamindari — Ryoti land —Ijara lease to try. 
See MAD. AOT I OF 1908 (ESTATES LaND), 
No. 1, (1916) 2 M.W.N. 240., 

(22) / ’s land att&ohed as B’s for arrears due 
by B— A paying arrears under protest to avoid 
sale — Suit against landlord and B for reoover, 
ing amount paid by him— Jurisdiction. See 
MAD. AOT I OF 1908 (ESTATES LAND), 
No. 34, 3 L.W. 517. 

(23) Distinction between Jagir and In&m— 
Grant by the Nawab of the Oamatio for sub- 
sistence — Whether Jaghir or Inam— Acquisition 
of hudivaram— Effect — Suit for eviction— 
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Jurisdiction— (Continued) . 

2.-*H Civil Courts— {Concluded), 

Jurisdiction. Sec MAD. AOT I OF 1908 
(ESTATES Land), No. 6, 30 M.L.J. 600. 

(34) Application for mutation of nameB — 
Beferenoo to arbitration— Suit iq Civil Court 
based on title- Jurisdiction. See U.P. ACT 
III of 1901 (Land Revenue), Np. 5, 14 
A.L.J. 86. 

(35) Re-union of mahals— Claim for re- union 
by person having acquired properties in more 
than one mahal— To question validity of re- 
union. See U.P. AOT III OF 1901 (LAND 
REVENUE), No. 16-6, 36 Ind. Cas. 664. 

(36) Suit to contest notioe of ejeotment, dis- 
missal of— Suit for declaration of status as 
under-proprietor before actual ejectment, main- 
tainability of— Oudh Rent Act, S. 108, ols. (8) 
and (10). See OUDH AOT XXII OF 1886 
(RENT), No. 1, 19 O.C. 67. 

(37) Suit by mortgagor for redemption— Plea 
of occupancy right— Cognisability by Civil 
Court. See PUN. AOT XVI OF 1887 
(Tenancy), No. 13, 69 P.R. 1916. 

(38) Reference to Deputy Commissioner 
under 8. 9 (3), Punjab Alienation of Land Aot 
—Further proceedings — Civil Courts funeti 
officio. Bee PUN. AOT XIII OF 1900 (ALIENA- 
TION OF LAND), No. 9, 65 P.R. 1916. 

(29) Bee PUN. ACT I OF 1913 (PRE- 
EMPTION), No. 3, 134 P.R. 1916. 

(30) Order recording petition of compromise 
— To decide whether suit has been settled out 
of Court when one party denied the settlement 
—Absence of authority of persons negotiating 
compromise. Seo ClV. PRO. CODE (1908), 
No. 665, 36 Ind. Cas. 375 = 31 G.W.N. 366. 

(31) Jurisdiction— Civil Court— Zamindar’s 
land — Trespass for non-oultivation purposes — 
Suit for ejectment— Maintainability in Civil 
Court, See EJECTMENT, No. 10, 33 Ind. Cas. 
70. 

(33) Government waste land— iSand let oat 
by porson having no title — Suit for rent— Juris- 
diction. Seo Landlord and Tenant, 
No. 15. 9 Bur. L.T. 65. 

(33) Commissioner —Taking of aooounts — 
Power to deoide questions of law— Court's 
jurisdiction to decide the questions. See 
QUESTION OF LAW, No. 1, 18 Bom. L.R. 798. 

(34) Impounding documents suoh* as hat- 
ohitaB — Jurisdiction — Civ. Pro. Code, 1908, 
O. VII, r. 14. See STAMP AOT (1899), No. 3, 
35 Ind. Cas. 415. 

8.— Of Civil and Revenue Courts. 

(1) Jurisdiction of a Civil or Revenue Court 
— Suit to recover income of thf mortgaged 
land from one of the representatives of the 
original mortgagor to whom mustajeri was 
given— Reference by the Commissioner 
under 8. 100 of Act XVI of 1887— Return 
of plaint. 

Held, that a suit by the mortgagee of revenue, 
paying land for recovering from one of the 
representatives of the original mortgagor its 


Jurisdiction— (Continued). 

3.— Of Civil and Revenue Courte *-(CW.). # 

inoome, on the ground that the latter agreed 
to pay it to the former after realizing its ipnts 
from the tenants, is cognizable by a Civil and 
not a Revenue Court. 

Held, also that the decree of the Munsif 
cannot be rejftored but? the plaint should be 
returned to the plaintiff to present it in a 
Revenue Court, inasmuch as the decree of the 
Munsif was reversed by the Distriot Judge on 
the ground that the suit was cognizable by a 
Revenue Court and the deoree given by the 
Assistant Collector was reversed by the Collec- 
tor, and that by registering the decree of the 
Collector in the Appellate Civil Court what the 
Chief Court oan only do would leave the dis- 
satisfied party no further remedy ezoept a 
second appeal to that Court in which the regis- 
tered deoree could not be ohallongod on a 
question of faot. la re Sardar Sher Singh v, 
Mazrulla, 64 P.W.R. 1916 = 138 P.L.R. 1916- 
35 Ind. Cas. 393. 

CHE VIS, J. 

(3) Jurisdiction of Civil or Revenue Court- 
Suit for declaratory decree by a person 
aggrieved by a entry in a Record of Rights 
— Landlord and tenant— 8. 45 of the 
Punjab Land Revenue Act (XVII of 1887) 
and 8. 77 (3) (l) of the Punjab Tenancy 
Act (XVI of 1887). 

Plaintiff, an oooupanoy tenant, sued for a 
declaration to the effect that he was liable to 
pay cash rent only with respeot to his tenancy, 
The Assistant Collector dismissed plaintiff's 
suit, but on appeal tbe Collector held it to be 
a Civil suit. 

On a reference under 8. 99 of the Punjab 
Tenancy Act, held , that the suit was cognizable 
by a Revenue Court. Kala v. Kala Khan, 3 
P.W.R. 1916 (N.W.F.P.). 

Barton, j.c. 

References .— 6 Judicial Record N.W.F.P. ; 
89 P.R. 1895, F.\ 73 P.R. 1910 = 103 P.W.R. 
1910, Diss.; 35 P.R. 1880, R. 

(3) Jurisdiction— Civil and Revenue Courts 
—Income derived from land occupied by 
dwelling-houses , suit for—Lambardar and 
co-sharer— Agra Tenancy Act (II of 1901), 
S. 164. 

Whore a suit was brofight against the 1am- 
baAar in the Civil Court by oertain co-sharers 
for their share of tbe inoome derived from land 
oooupied by dwelling-houses or appurtenant 
thereto, held, that the suit was oognizable by 
the Civil Court and oould not be maintained as 
one for profits in the Revenue Court under 
B. 164 of the Tpnanoy Aot. Dlgbljal Singh v. 
Hlra Devi, 14 A.L J. 419=38 A. 333=34 Ind. 
Cas. 376. 

Piggott and Walsh, jj. 

(4) Jurisdiction of Civil and Rent Courts— 
Suit against Ziladar and Mukhtar for rent 
collected— Limitation prescribed by Oudh 
Rent Act , applicability of % to suits in Civil* 
Courts— Application for opportunity to file 
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Jurisdiction— (Continued ) . 

— 8, — T)1 Civil and Revenue Gourti— (Cld). 

documents at some later date , disposal of— 
<—Oudh Rent Act , S . 108 a, cl. (5). 

Held, that a suit by a landlord against his 
Ziladar and Mukhtar tor recovery of sums 
oolleoted as rent of shops 1 and fpr the price of 
grain realized as bazaif'dues was not entertain- 
able in the Rent Court and was rightly 
brought in the Civil Court, , 

Reid further , that the suit not being enter- 
tamable in a Rent Court no period of limitation 
prescribed in the Oudh Rent Act could apply 
so as to bar the entertainment of the suit by a 
Civil Court. 

Where on the date of issues the plaintiff 
made an application asking that a date might 
be fixed to allow the filing of documentary 
evidenoe and the Court simply ordered the 
application to remain with the rooord,‘ held, 
that it was the duty of the Court to decide on 
the date when the application was filed what 
was to be done with reference to the request 
made for the reception of documentary evi- 
denoe. Muaammat Piyarl v. Rani Jagannath 
Kuar. 19 O.C. 311. 

Lindsay, j.c. 

(6) Civil Court-Suit tor declaration of class 
of tenancy— Cognizance by Revenue Court. 
A suit oannot be brought in a Civil Court for 
a declaration of the olass of tenancy in a oase in 
which the relationship of landlord and tenant 
is not disputed. Raja Muhammad Abul 
Hazan Khan v. Ram Autar, 36 Ind. Cas. 91. 
Holms, s.m. and Campbell, j.m, 

(6) Partition of revenuV paying land— Power 
of Civil Court acting through Commissioner 
to make division— Consent of parties , effect 
of— Civ . Pro. Code , 1908, S. 54 and 
0. XX, r. 18— U.P, Land Revenue Act , III 
0/ 1901, S. 233. 

It is not competent for the Civil Court, 
noting through an Amin or a Commissioner, to 
make a division of revenue paying land, though 
the parties to the proceedings may consent to 
suoh division. It is the Collector alone that 
has got power to make a division of suoh land 
(vide Civ. Pro. Code, 1908, S. 54, O. XX, r. 18 
and U. P. Land Revenue Act 111 of 1901, 
B. 233). Abdus Salam v. Abdul Rahman, 30 
Ind. Cas. 209. 

Lindsay, j.c. 

(7) Suit to recover katlubadi —Inamdar no( a 
cultivator— Civil Court. 

A suit by a proprietor to reoover kaitubadi 
from an Inamdar must be brought in the Civil 
and not in the Revenue Court, if the Inamdar 
Is not a cultivator. Madapaty Yenkateiwara 
Row Pantulugaru v. Random Rajagopalam, 
80 Ind. Cas. 927. „ • 

SEySHAGIlU AIYAR, j. 

References 9 Ind. Cas. G42 = (1911) 1 M.W. 
N. 238 **9 M.L.T. 315, F . 

(8) Jurisdiction— Civil and Revenue Courts 
Suit for assessment of rent— Adverse pro- 
prietary possession — Strong prima faoie 
prool— Effect— Oudh' Rent Act (XXII of 
1086), Chap. Vll-At inapplicability of* 


Jurisdiction— (Continued). 

8.— Of Civil and Revenue Court*— (Gtd.) r 

Where in a suit by a proprietor againBf 
a oultivator in rent-free possession, to have him 
assessed to rent as % rent-free tenant, the 
defendant makes out a very strong prima facie 
oase of adverse' proprietary possession for many 
years, Chap. VII-A of the Oudh Rent Act 
(XXII of 1886) is not applicable to the case, 
and until the title of the defendant is Bet aside 
by the Civil Courts, it should not be disturbed 
by the Revonue Courts. Buddhu Lai v, Ram 
Sarqp, 33 Ind. Cos. 250. 

HOLMS, S.M. and CAMPBELL, J.M. 

(9) Jurisdiction — Suit for contribution of 
revenue— Bengal Estates Partition Act (V of 
1897), Ss. 10, 95 — Bengal Revenue Sales 
Law (XI of 1859 )— Assessment of revenue 
—Conflict between assessment at batwara 
proceedings and that at proceedings to have 
separate account opened. 

A suit for contribution for revenue paid by 
the plaintiff which the defondant was bound to 
pay oan be brought only in a Civil Court. 

Where the amount of a person’s share of 
revenue assessed in batwara proceedings under 
Bs. 10 and 95 of tho Estates Partition Aot 
differs from that assessed at a proceedings taken 
for the opening of a separate aooount under the 
Revenue Sale Law, a Civil Court is bound to 
accept the assessment at the batwara proceed- 
ings as conclusive and binding upon it. 
Ramsumran Prosad Bahu v. MuBBt. Sarbraln 
Ghowdhrain, 33 Ind. Cas. 721. 

Edward Chamier, c.j. and Jwala 
Prasad, j. 

(10) Revenue Courts— Decision of— Value and 
effect of— Subsequent suit in Civil Court 
regarding same matter— Maintainability of. 

The Assistant Collector’s finding in an eject- 
ment suit that a person is under-proprietor in 
the laud, is nothing more than a dooision that 
he has made out a prima facie olaim thereto 
and does not bebar a subsequent suit the Civil 
Court for a declaration that he has no under- 
proprietary rights. Krlshnapal Singh v. 
MuBB&mm&t Ram Dularl, 34 Ind. Gas, 753. 
HOLMS, S.M. 

(11) In Burma there are no Revenue Courts 
and there oan be no oase of res judicata by 
reason of the order of the Revenue Officer. 
Maung Kaw La v. Maung Ke, 35 Ind. Cas. 866, 

Mauno Kin, j. 

(ll-o) Civil and Revenue Courts , jurisdic- 
tion of— Under-proprietors— Joint possession 
— Mesne profits re Khudkaeht. 

Where the parties are under-proprietors 
holding specific shares in a certain area within 
the mahal, a suit between them for joint 
possession or for meBne profits in respeot of 
Khudkasht land wrongfully withheld is not 
exoluded from the jurisdiction of the oivil 
Court. S. 108, olsi 6 to 13 of the Oudh Bent 
Aot specifics the olauses of suits, other than 
raits regarding the division or appraisement of 
produoe, whioh under-proprietors to tenants 
are required to file in tho Revenue Court* The 
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Jurisdiction— (Continued). * 

-- — 3. —Of Civil and Revenue Courts— (C/d.). 

heading to ols. 6 to 13 of S. 108 as compared 
with the heading to the classes of suits mention- 
ed in ols. 16 to . 18 indicates the differentiation 
made by Oudh Bent Act between under- proprie- 
tors on the one hand and* lambardars. 
oo-sharers and muafldars on the other hand. 
A suit for damages against a mortgagee, who 
retains possession over the mortgaged property 
in spite of redemption albeit he be a co-sharer 
of the mortgagor in the under-proprietary 
rights forming the subjeet-matter of .the 
mortgage is, therefore cognizable by the Civil 
Court. Brl Ram v. Ram Pargaih, 32 Ind. Cas. 
732. 

KANHAIYA LAL, A.J.G. 

References 28 A. 161 -(1905) A.W.N. 233*; 
D.; 26 A. 688 = A.W.N. (1904) 106 ; 27 A. 163 = 
A.W.N. (1904) 199; 34 A. 160=13 Ind. Cas. 79 = 
8 A.L.J. 1312, 12. 

(11-6) Jurisdiction of Revenue Courts to 
determine validity of documents— Finality 
of finding— Civil Courts . 

As far as the Revenue Courts are concerned, 
the question of their jurisdiction to determine 
the validity of documents appears to be re Inte- 
gra, The Revenue Court muBt for the purpose 
of deciding question of tonancy deoide whether 
or not a document can bo acted upon or should 
be treated as void or voidable. Subject to the 
result of any appeal that may bo made, such a 
finding will be final unless the Revenue Court 
specially reserved authority of the Civil Court. 
Nathwa v. Jagdfsh Naraln, 32 Ind. Cas. 906. 
REYNOLDS, S.M. and TWEEDY, J.M. 

(12) Civil and Revenue Courts— Jurisdiction 
—Suit for ejectment— Land let for pasturage. 
Abdul Qayum v. Fida Husain, 13 A.L.J. 854 = 
30 Ind. Cas. 551, See Final Fart, 1915, Col. 864. 

(13) Bee BUR. ACT II O V 1876 (LOWER 
Burma Land Revenue), No. 4, 35 Ind. Cas. 
277. 

(14) Bee MAD. ACT I OP 1908 (ESTATES 
Land), No. 2, 36 Ind. Oas- 121. 

(16) Bee U. P. ACT III OF 1901 (LAND 
Revenue), No. 6, 33 Ind. Cas. 206. 

(16) Question of proprietary title— Jurisdic- 

tion. Bee U. P. ACT III OP 1901 (LAND 
Revenue), No. 11, 14 A.L.J. 23. , 

(17) Impeifeot partition— No notioe issued — 
Land appertaining to another patti wrongly 
inoluded in partition— Suit in Civil Court 
raising question of title— Jurisdiction. See 
U.P. act ill .of 1901 (Land Revenue), 
No 19, 14 A.L.J. 293. 

(18) .Direction by Revenue Court to file a suit 
In a Civil Court within a time fixed — Jurisdic- 
tion of Civil Court — Limitation. Bee U. P. ACT 
hi op 1901 (Land Revenue), No. 19, 
18 O.O. 343. 

(19) Suit for injunction restraining defendant 
from building onoooupanoy land— Jurisdiction. 
Bee PUN. ACT XVI OP 1887 (TENANCY). 
No. 12, 104 P.W.R. 1916. 


Jurisdiction— (Continued), 

# 

8.— Of Civil and Revenue Courts— (Cld.)+ 

(20) See LANDLORD AND TENANT, No. 66, 
36 Ind. Oas. 302. 

(21) See Landlord and Tenant, No, 61, 

34 Ind. Oas. 304. • 

(22) See REG JUDICATA, No. 21, 34 Ind. Cas 
364. 

(23) S£e RES JUDICATA, No. 25, 34 Ind. Oafl. 
162. 

(24) Agreement by Zemindar to hold ryoti 
land on ryotwari patta— Rent suit— Jurisdic- 
tion. See Zemindari, No. 1, 30 M.L.J. 545. 

4.— Of District Judge. 

Commissioners — , over them — Nature and 
extent pf . See RULES OF THE HIGH COURT, 
No. 1, 34 Ind. Cas. 865. 

9. — Of MunBlf. 

Officiating as Sub- Judge and reverting aa 
Munsif and again officiating as Sub- Judge to 
hear certain kind of cases given on former oooa- 
sion. See OUDH ACT XIII OP 1879 (CIVIL 
COURTS), No. 1, 35 Ind. Cas. 759. 

6.— Of Revenue Courts. 

• (1) Jurisdiction to determine class of tenancy. 

Tho determination of the class of tenancy to 
which a person bolongs is exclusively within the 
cognisance of the Revenue Courts. Ram Aire 
v. Mohammad Abdul H&Ban Khan, 30 Ind. 
Cas. 218. • 

LINDSAY, J.C. and KANHAIYA LAL, 
A.J.G. 

(2) Power of partition officer to convert private 
property into wakf— Giving of particular 
designation. 

It is not open to a partition officer to convert 
privato property into Wakf property by giving 
it a particular designation and his proceedings, 
in regard to the distribution of and title to the 
land are not conclusive as between a party to 
the partition and strangers. Parmeshrl Dai 
v. Glrdharl Lai, 30 Ind. Cas. 240. 

Lindsay, j.c. and Kanhaiya Lal, 
A. J.C. 

(3) See BEN. ACT VIII OF 1886 (TENANCY) 
No. £3, 1 Pat. L.J. 479. 

• 

(4) Dooision of Revenue Court — Revision to 
High Court if competent. See Mad. ACT I OP 
1908 (ESTATES LAND), No. 42, 3 L. W. 168. 

(5) Ejectment of trespasser through Revenue 
Court. See OUDH ACT XII OP 1886 (RENT), 
No. 18, 30 Ind. Gas. 257. 

(6) Jurisdiction— Civil suit— Matter triable 
by Revenue Court, one of the questions to be 
deoided — Proper course— Procedure. See PUN. 
ACT XVI OP 1887 (TENANCY), No. 14, 111 
P.R. 1916. 

(7) Estates Land Aot, Ss, 12 and 213— BreauR 
of the provisions of that Aot— Jurisdiction— 
Buit, whether oognisable by the Revenue Oourt v 
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J urisdlction — {Concluded ) . 

— 6. — Of Revenue Courts— (Concluded)* 

See Civ. Pro. Code (1908), No. 194, 20 M.L. 

T. Sfel. 

(8) Jurisdiction — Rent Court — Trespass upon 
Zemindar’s land — Cultivation tyy tresspasser — 
Suit on ejectment— Maintainability in Bent 
Court. Bee EJECTMEMT, No. 10, 38 Ind. CaB. 
70. 

(9) Bee Jurisdiction op Civil courts, 
No. 6, 19 O.C. 339. 

7,— Of Small Came Courts. 

(1) — Suit for damages for act amounting to 
offence against property— Non-cognizabtlity 
by Small Cause Court— Act IX of 1987, 
Sch, II (ii) as amended by Act VI of 1914. 

A suit for damages on the allegation tbat the 
plaintiff’s net had been forcibly torn and the fish 
collected by him in an enclosure allowed to 
esaapo is excluded from the jurisdiction of the 
Small Cause Court by the provisions of item (ii), 
Act. 36 of Boh. II to the Provincial Small Cause 
Courts Act, as amended by VI of.1914 inasmuch 
as the allegation on which the suit is based 
makes out an offence against property under 
Chap. XVII of the Indian Penal Code. Adu Main 
V. Nagar Baehi Malo r 33 Ind. Cas. 728. 

D. Chatterjee and Beachcroft, jj. • 

(2) — Suit for rebuilding a wall or payment of 
damages — Non-cognizability by Small 
Cause Court— Suit instituted in proper 
Court— Return of plaint for presentation to 
Small Cause Court . 

A Buit for an order requiring the defendant to 
rebuild a wall or pay Bs. 200 as damages is not 
cognizable by a Court of Small Causes inasmuoh 
as the relief with regard to the re-building of 
the wall cannot bo granted by that Court. 

If the suit has been instituted in a Court 
having jurisdiction to try it t it is not competent 
to the Court after finding that the plaintiff is 
not entitled to the relief aB to rebuilding of the 
wall, to return the plaint for presentation to a 
Small Cause Court, for the jurisdiotion of a 
Court depends upon the nature of the suit as 
brought aud not upon the oharaoter which it 
would ultimately assume. Dukkhi v. Ghuru, 33 
Ind. Cas. 768. 

Bafique, j. 

8. — Of< Sab-Judge. 

Jurisdiction of Muusif officiating as, and revert- 
ing aBMunaifand again officiating as Sub- Judge 
tb hear certain kind of oases given on former 
oooasion. See OUDH ACT XIII OF 1879 (CIVIL 
COURTS), No. 1, 35 Ind. Cas. 769. 

JllB-tflftll. 

Suit for possession— Plea of— By defendant. 
Bee TITLE, No. 4, 30 Ind. Cas. 603. 

Juitlce, Equity and Good Conscience. 

Agreement to sell land — Buit to enforce agree- . 
ment not governed by Bpeoifio Relief Act— 
Buies applicable to suit. Bee SPECIFIC 

.Performance, Nos. ii & 12, 30 ind. Cas. 365. I 


rfabullat. 

(1) Kabuliat, terms of— Right to bring suite 
jointly or separately — Suit by co- sharer 
landlord — Maintainability — Bengal 
Tenancy Act (VHI of 1886), 8> 52 — inap- 
plicability of. 

Where in a kabuliat dated prior to the Bengal 
Tenancy Aot (VIII of 1885), there is a dear 
provision for the different oo-sharers being 
entitled to bring suitB either jointly or sepa- 
rately for their shares, and also for payment of 
rent either jointly or separately, neither the 
landlords nor the tenants are under the neoes- 
sity'of calling in the aid of the provisions of 
S. 52 of the Bengal Tenanoy Aot. Consequently 
a suit by a oo-sharer landlord for rent and also 
for additional rent under tho kabuliat praying to 
have the rent, enhanced at the rate agreed upon 
for the land as found by measurements under 
Chap. X of the Aot, is maintainable the other 
oo-oharer landlords being made parties to the 
suit, Aharaad Ail v. Bleieeswar Mukhotl, 33 
Ind. Cas. 211. 

Chatterjee and Beaghcroft, jj. 

References :-3 G.W.N. 225 ; 7 O.W.N. 670, 
Rel. ; 30 C. 270 (P.C.); 18 C. W.N. 942; 17 C. 695; 
25 O. 917, D, 

(2) Condition in— Renewal of lease, Cove- 
nant for— Terms of conditions, non-speoifioation 
— Effect. See LANDLORD AND TENANT, 
No. 55, 33 Ind. Cas. 450. 

(3) See RAZINAMA, No. 1, 18 Bom.L.R. 976. 

(4) Execution of, for enhanced rent, effeot of. 
See Under- Proprietary Right, No. l, 30 
Ind. Cas. 387. 

Kanora. 

See Malabar Law. 

(1) Suit by kanomdar against the jenmi and 
a subsequent purchaser for specific perform* 
ance of contract to sell— What amounts 
to notice— Ss. 3, 40 and 54 of the Transfer 
of Property Act . 

In a suit by a kanomdar for specific perfor- 
mance of a contract to sell property, against 
the jenmi and a subsequent purohaser ; 

Held , that where the subsequent purchaser 
knew that the property was in the possession 
of the plaintiff, as kanomdar t and abstained 
from making any enquiries of him, he must be 
deemed to have notioe of the agreement to sell 
in favour of the kanomdar . 

Cases,, as to when a person is said to have 
notice under S. 3, Transfer of Property Aot, 
considered. 

A oontraot for sale gives the obligee contract- 
ing purchaser the benefit of an obligation 
arising out of oontraot and a annexed to the 
ownership of immoveable property, though not 
amounting to an interest therein, whioh may 
be enforoed against a transferee with notice* 
Annalath Ghathu v. Yengadan Pakker, (1916) 
2M.W.N. 31-20 M.L.T. 127-34 Ind. Cas. 
906. 

Sadasiva Aiyar and Moobe, jj. 

(2) Suit for rent— Expiry of kanom— Aoorual 
of rent after the expiry— Limitation. Bee 
LIMITATION AOT (1908), Nc. 179, (1916) 2 M. 
W.N. 117. 
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Kannngo. 

Acquisition of property by— Hot opposed to 
publio'polioy. See CONTRACT ACT, No. 30, 
14 A.L.J* 969. 

Kanwln Property. 

Kanwin and payin property— Transfer of 
Property Aot, 8. 128. See BupDHIST LAW 
(GIFT), No, 1, 9 Bur. L.T. 87. 

Karnavan. 

(1) See Malabar law (alienation), 
No. 1, (1916) 3 M.W.N. 312. 

(2) Malabar tarwad, becoming a stani — 
Suooeeding karnavan incapable ol business 
management— Karat vesting management in 
stani. See MALABAR LAW (TARWAD), No. 1, 
39 M. 918. 

Kaatedar. 

See BAJINAMA, No. 1, 18 Bom. L.R. 976. 

Katlarl Dues. 

Suit to recover — Jurisdiction of Small Cause 
Court. See BEN. ACT VIII OF 1886 (TENANCY), 
No. 91-d, 36 Ind. Cas. 600. 

Kattubadl. 

(1) Suit for enhanced — Second appeal. See 
act IX of 1887 (Provincial small Cause 
COURTS), No. 22, 31 Ind. Cab. 87i. 

(2) Suit to recover — Inamdar not a oullivAtor 
—Civil Court. Bee Jurisdiction of Civil 
and revenue Courts, No. 7, 30 Ind. Cas. 
927. 

Kayasthas. 

In Bengal— Status of. See HINDU Law 
(Adoption), No. 8, 20 O.W.N- 901. 

Kazl. 

Powers of. See MAHOMEDAN Law (WAKF), 
No. 6, 14 A.L.J. 741. 

Khaira. 

Evidentiary '.value of. See Ben. ACT V 
of 1897 (Estates Partition), No. 2-a, 
36 Ind. Cab. 613. 

Khewat Land. 

8ale of— Whether sale would oonvey shami- 
lat as well. See SHAMILAT, No. 2, 36 Ind. 
Gas. 601-3 P.R. 1917. 

Khojas. 

Alienation — Ouaiom — Khojas g/ Cliiniot , 
District Jhang— Burden ol proof — Settle- 
ment deed , validity of. 

Held , that the burden of proving that the 
power of alienation of a Khoja resident of 
Chiniot is restricted by oustom, is upon .him 
who alleges this, inasmuch as the Khojas of 
the town are generally traders or merchants and 
do not depend upon agrioulture for their liveli- 
hood. 

A deed whereby a Khoja of Chiniot bad 
settled some landed and house property upon 
his wife was held to be valid and operative. 
Amir Din y. Muaiammat Sahlban. 87 P.W.R. 
1916-90 P.R. 1916-83 Ind. Oas. 762. 

SHADI LAL and LESLIE JONES, JJ. 


Khotl Lands. 1 

Transfer by Khotl tenants of lands with- 
out permission of the Khot—Khot's yight to 0 
re-enter upon the lands. 

A Khoti tenant in the Kolaba Dietriot cannot 
transfer his oocupanoy holding without the 
permission of his Rhot ; if he doeR fo, the Khot 
is entitled to re-enter upon the lands to the pre- 
judice of the transferee. JHarl Gann Bhagade 
v. Gangadhaif Ylthal Gulavnl, IS Bom. L.R. 
446. 

Scott, g j. and Heaton, j. 

Khotl Settlement. 

See BOM. ACT I OF 1880. 

Labour. 

Labour in lieu of interest if oan save limita- 
tion. See Limitation act (1908), No. 69, 

3 L.W. 652. 

Labour and Emigration (Assam) Aot. 

See AOT VI OF 19G1. 

Laches. 

(1) See CIV. PRO. CODE (1908), No. 436, 
81 Ind. Cas. 87. 

(2) See SPECIFIC PERFORMANCE, Nos. 11 
and 12, 30 Ind. Cas. 365. 

Lakhlraj. 

Value of road-oess return to show Btatua as 
lakhirajdar. See LAND ACQUISITION ACT 
(1894), No. 15, 20 C.W.N. 816. 

Lakhlraj Lands. 

What are— Darimila Inams— Resumption. 
See INAM, No. 2, 3 L^V. 573. 

Lambardar. 

(1) Right of , to lease out banjar land— Con- 
sent of the whole proprietary body t tf neces- 
sary— Considerations for the Court in a 
suit by a co-sharer to set aside such lease. 

As a rule, a Lambardar oannot give out 
Banjar land on lease without the consent of 
the whole proprietary body. But there may be 
oases where the granting of such a lease does 
not injuriously affect the interests of the 
villagers or of the proprietary body, and is, on 
the contrary, to the interests of both. Such 
leases will not be set aside at the inBtaboe of a 
oo-Bharer who stood by and allowed the lessee 
without any protest to spend large sums of 
money in clearing tbfi land. It would be 
uafair to view a new tenanoy of this nature in 
the same light aB one wherb the grant 
seriously curtails the villagers' right of grazing 
and nistar ; or where the lease has been granted 
not in the interests of the proprietary body tout 
is prejudicial to them (a). 

The Lambardar's power to aot on behalf of 
the whole bodfy of landlords, in relation to an 
aot obviously done in their interests, must be 
treated very differently to one done with the 
intention of his own ultimate gain or to one 
tinged with fraud. Kedarnath y. Marotl, 13 
N.L.R. 136. 

PR1DEAUX, O.A.J.C. 

Reference : — (a) 2 O.P.L.R. 103, R. 
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Lambardar— [Concluded). ' 

(2) Failure to collect rent — Gross negligence 
and ^misconduct— Liability to pay amount of 
profits. 

Where the Lambardar of a village failod to 
oolleot rents of a certain sharo and allowed the 
tenants of that sharo to oultivate the holdings 
therein without paying any rent, and it was 
found that he was guilty <Jf gross negligence and 
misoonduot, he was hdld liable in a suit by the 
oo-sharor to pay his proportionate amount of 
profits. Baij Nath v. 8heo Goblnd, 30 Ind. 
Oas. 203. 

STUART. A. 3,0 

Reference 1 O.C. 183, R. 

(3) Any one of two, alone entitled to eject 
tenant when. See OUDH ACT XXII OF 1886 
(RENT), No. 38, 35 Ind. Cas. 760. 

(4) Suit by co-sharor against, for profits — 
Dismissal of suit for default — Subsequent suit 
for oertain years inoluding years covered by 
previous suit — Bar to suit. 8ee ClV. PRO. 
CODE (1908), No. 377, 30 Ind. Cas. 568. 

(5) Suit for profits against oo-sbarer who is 
not. See CO-bharer, No. 2, 19 O.C. 326. 

(6) Decision of Revenue Court that plaintiff 
as co-sharer not entitled to sue for ejoctment — 
Suit as See RES JUDICATA, No. 20, 35 Ind. 
Oas. 512. 

Larahardar and Co-sharers. 

(1) Suit for profits— Co-sharers— Lambardar 
—Sir and khud kasht held by co-sharers — 
In estimating profits should be taken into 
account— Agra Tenancy Act (II of 1901), 
S. 164. 

In a suit by the cc-sha 'era against the lam- 
bardar for their share of profits, the sir and 
Tcudh kasht held by the oo-sharers should be 
taken into account in estimating, what is due, 
to the plaintiff?. Ganga Singh v. Ram Barnp, 
14 A.L.J. 252 = 38 A. 223 = 33 Ind. Cas. 119. 
Richards, c.j. and Rafiq, j. 

Reference:— 34 A. 98 = 8 A.L.J. 1245, Expl. 

(2) Lambardar— Representative of proprietary 
body— One of several lambardars— Author- 
ity to mortgage or alienate tenants' land — 
Consent of other lambardars— Necessity to 
validate transaction— Alienation by one of 
them— Whether renders it valid to the extent 
of his share— Effect. 

In an ordinary village, unless the oontrary is 
proved, the lambardar is regarded as the repre- 
sentative of the wbolo proprietary body with 
regard to the tenants. 

Where there are more lambardars than one 
in a village, one of them oannot, by his consent 
alone, validate a mortgage so as to make it 
binding on the whole body of the proprietors. 
In matters affcoting the proprietary body, all 
the lambardars have to work ooujointly, acts 
done on behalf of the proprietary body requir- 
ing the Oonsent of all the lambardars . 

Where the person giving the oonsent happens 
to be the mortgagee nr alienee, he oannot reap 
the advantage arising from the exeroise of his 
powers as lambardar , to the disadvantage or 
detriment of the o*her ou pi oprietors. 


Lambardar and Co-iharera— (Concluded). 

'The law giving the lambardar power to aot 
for the proprietary body is for the protection of 
third parties and not for that of the lambardar 
so far as his interests are antagonistic to Urn 
interests of his oo-sharers. 

One of two or more proprietors in an undivi- 
ded mahal oannot make a valid mortgage of 
land held by a tenant, even to the extent of 
his own share in the mahal , without the oonsent 
of his co-proprietors(a). 

Any thing the landlord is required or author- 
ized to do under the Tenancy Aot must be done 
by tbe whole proprietary body or by an ageut 
aoting on their behalf (6). Ganpatrao v. Panda- 
rang, 12N.L.R. 24= 33 Ind. CaB 758. 
PRIDEAUX, A.J.O* 

References (a) 11 C.P.L.R. 144, R. (6) 13 
C.P.L.R. 113, R. 

*3) Adverse possession— Co-owner— His pos- 
session whether adverse to other co-owner — 
Nature of possession of lambardar— Permissive 
as against other co-sharers — Presumption . 
Dina v. Blshambhar Singh. 11 N.L.R. 164 = 
31 Ind. Cas. 464. See Final Part, 1915, Col. 870. 

(4) Lease of raiyati land by Lambardar 
Gaontia— Validity. SeeC.P. AOT XVIII OF 
1881 (LAND Revenue), No. 6, 24 C.L.J. 83. 

Land. 

(1) See U.P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 21-b, 32 Ind. Cas. 395. 

(2) Meaning— Grove Land — Whether 'land. 1 
Sec U.P. ACT II OF 1901 (AGRA TENANCY), 
No. 39, 34 Ind. Cas. 155, 

(3) See LAND ACQUISITION ACT (1894), 
No. 3, 35 Ind. Cas. 97. 

(4) See Landlord and Tenant, No. 36, 
33 Ind. Cas. 147. 

(8) Possession by trespassers — Effoot — ■ 
Adverse ab initio to all persons. See LIMITA- 
TION ACT (1908), No. 260, 113 P.R 1916. 

Land Acquisition. 

See Ben. act v of 1911 (Calcutta Im- 
provement), No. 1, 24 C.L.J. 246. 

Land Acquisition Act (I of 1894). 

(1) Aivard— Review— Power of Court. 

Where, on an application for review, the 

District Judge in the exeroise of bis jurisdiction 
under the Land. Acquisition Aot, altered hit 
previous award and gave certain olaimanta a 
share in the compensation money awarded 
for tbo land acquired, to which thoy were 
olearly entitled, but whose olaims were nega- 
tived under the previous award. Held (per 
Srinivasa Aiyengar , J, Ayling , J., dissenting , 
that the District Judge had no jurisdiction to 
reviow his award. Halambath Kanhammad 
y. Parakt ftthlrl Kottl, 31 M.L.J, 827. 

AYLING and SRINIVASA AlYANGAR, JJ. 

(2) Award made without hearing interested 
party— Power of Court to change or modify 
award after hearing party. 

In oases where an award is made without 
hearing a party interested and without giving 
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Land Acquisition Aot (1 of 1804)— (Continued), 

him an opportunity of being heard, the 'Court 
may bavrf the power, even apart from the 
provisions of 0. IX, Civ. Pro. Code, to ohange 
or modify the award after hearing the party 
interested. Nature of # proceedings under 
Land Acquisition Aot explained. Mulambath 
Kunhammad v. Parakat Kathlrl Vbttl. 31 M. 
L.J. 827 = 5 L.W. 472. 

AYLING and SRINIVASA AlYANGAR, JJ. 

(2 -a) Guardian of lunatio obtaining Court’s 
permission to take out compensation Ynoney in 
deposit with Land Acquisition Judge— Latter if 
may refuse to pay. See ACT IV OF 1^12 
(LUNACY), No. 1, 20 C.W.N. 975. 

(2-6) Proceedings under — Claim to compen- 
sation by Zemindar as against person holding 
under a lakbiraj title— Onus of proof— Land # 
Acquisition Court if may determine conflict of* 
title. See BEN. ACT XI OF 1859 (REVE- 
NUE SALE LAW), No. 6, 20 C.W.N. 1028. 

(2-c) Proceedings under tho Aot — Costa — 
Mode of calculation. See COSTS, No. 6, 126 
P.R. 1916. 

(3) 5. 3 (a) — H Land” meaning . 

No doubt the definition in 8. 3 (a), Aot I of 
1894, includes in the word “land” things 
attached to the earth, but that Act does not 
contemplate the Acquisition of things attaohed 
to the land without tho land itself. It is only 
the land including the rights which arise out 
of it, and not merely some subsidiary right, 
whioh is oapablo of acquisition under the Aot. 
Dasarath 8ahu v. The Secretary of State for 
India In Council, 35 Ind. Cas. 97. 

MULLICK and KING8FORD, JJ, 

Reference : — 35 C. 525, li. 

(4) Ss. 6 (3) and 23. Bee Ben. ACT V OF 
1911 (CALCUTTA IMPROVEMENT), No. 1, 24 
C.L.J. 246. 

(5) S. 9, Cls. 1 to 4 and S. 18 —Publication 
of necessary notifications— No application 
for reference— Completion of acquisition 
proceedings— -Right of owner to sue for 
ejectment . 

Plaintiff sued to recover oortain land acquir- 
ed by the Government on behalf of a Munici- 
pal Board. It was shown that tho necessary 
declaration under S. 6 of Aot I of 1894 was 
duly made and published and the public notioe 
required by 8. 9, Cls. 1 and 2 was also duly 
published. The plaintiff did not apply, under 
B. 18 of the Aot to make a roferenoe to the 
District Judge. Held, that tho defondauta 
aoquired title to the laud in suit under the 
provisions of the Land Acquisition Aot ?and 
they were not |iable to be ejeoted on the 
plaintiff’s suit. Muaammat Shahjahan Begam 
v. Beoretary of Btate for India In GoanoU, 36 
Ind. Gas. 266. 

PlGGOTT and LINDSAY, JJ. 

References 80 0. 676 ; 34 0. 470=11 O.W, 
N. 356-5 G.L.J, 699, R. 

(6) 8 . 18 — Application to Collector to make 
reference to Court— Grounds of objection — 
How to be stated— Proceedings of Collector 
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Land Acquisition Aot (I of 1804)— {Continued). 

making or refusing to make a reference— 
Revision— Interference by High Court . 

When an owner says in his application “ I 
objeot to the award of the Oolleotor and I wi$h 
a reference to be made to the Court,” and then 
adds in oonneotion with ono item of the property 
that the compensation* paid for the different 
classes of land ft very loy. and also adds in 
oonneotion with another item of th6 property 
that the compensation for the wells and other 
buildings ft too low. Held that the application 
does give grounds for the reference (a). 

A Collector, making a reference, or refusing 
to make a roferenoe, is aoting judicially I? and 
therefore his proceedings are Bubjoot to rovision 
by the High Court. Beoretary of Btate v. 
Jlwan Baksh, 67 P.R. 1916-36 Iud.Cas. 219. 
JOHNSTONE, C.J. 

Reference (a) 30 B. 275, Not F . 

(7) S.* 18— Order rejecting application for 
reference to Court— Not open to revision . Rafl- 
ud-dln v. Secretary of State for India, 65 
P.R. 1915-144 P.W.R 1915-31 Ind. Cas. 76, 
Bee Final Part, 1915. Col. 75. 

(8) S. 18. See No. 5, supra. 

(9) Ss. 18 and 19— Collector refusing to make 
reference— Order , if may be revised by the 
High Court— Civ. Pro. Code t 8. 115- 
Mandamus. 

•Proceedings under the Land Acquisition Aot 
until the matter comes before tho Land Acqui- 
sition Judge are only administrative and not 
judicial proceedings. 

The Land Acquisition Collector oxercising 
his power under Ss. 18* and 19 of the Land 
Acquisition Aot is not a Court and is certainly 
not a subordinate Court within the meaning 
of 8. 115 of the Civ. Pro. Code and is not 
amenable to the revisional jurisdiction of the 
High Court. But a mandamus may issue in 
a proper aase directing him to do a particular 
aot. Best & Company, Limited v. The 
Deputy Collector of Madras, (1916) 2 M.W.N. 
348-20 M.L.T. 388-4 L.W. 535-36 Ind. 
Cas. 621. 

ABDUR RAHIM, O.O.J, and SESHAGIBI 
AIYAR, J. 

(10) 8s . 18, 31 (2) — Compulsory acquisition— 
Compensation — Special Collector— Appor- 
tionment— Payment to some claimants — 
Reference by Collector at the instance of 
olher claimants— Tribunal of Appeal , juris- 
diction of t to hear reference— •Award of 
additional amount to claimant— Refund by 
the claimants who are paid off t cannot be 
ordered by Tribunal— Suit for refund— % 
City of Bombay Improvement Trust Act 
[Bom, Act IV of 1698), S. 48 (11). 

The plaintiff w&s the lessor of a pieoe of land 
oompulsorily acquired by the City of Bombay 
Improvement Trust. In the compensation 
proceedings before tho Special Collector the 
plaintiff took no part ; and the amount of 
compensation was amicably settled between 
• the Improvement Trust and the lessees of 
Bs. 85,000. The amount was apportioned as 
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Land Acquisition lot (1 of 1894)— {Continued)* 

follows*: Rs. 61,083 to the lessees ; Rs. 3,804 to 
the lessor ; Rs. 30,000 to the mortgagee of the 
lessor and Rs. 1,113 to the Munioipal Commis- 
sioner. The lessees and the mortgagee reoei ved 
their amounts from the Collector ; but the 
plaintiff being dissatisfied with the apportion- 
ment made to him, moVe.1 t \\b Collector to 
make an apportionment reference, under S* 18 
of tho Land Acquisition Aot, to the Tribunal 
of Appeal. The result of the reference was 
that the plaintiff was doolared entitled to 
receive a sum of Rs. 3,960- 10 out of the moneys 
received by the lessees ; but the Tribunal held 
that it had no jurisdiction to make an order 
asking the lessees to refund the amount to the 
plaintiff. To recover that amount the plaint- 
iff filed the present suit. It was objeoted 
(1) that the plaintiff was estopped by his oonduot 
from questioning the pa>ments of compensa- 
tion moneys ; (3) that tho Speoial Collector had 
no jurisdiction to make the referenoe under 
B. 18, as payment had already been made and 
no amount could be deposited with the Tribu- 
nal under S. 31 (3) ; and (3) that the present 
suit was not maintainable as the plaintiff had 
not appealed from the order of the Tribunal of 
Appeal as provided in B. 48 (11) of the City of 
Bombay Improvement Trust Act, 1898. 

Held (1) that the plaintiff, by not adducing 
any evidence before tho Collector and by his 
mortgagee accepting the Hum of Rs. 30,000, 
had not accepted the award either ozprossly or 
by implication ; 

(3) that deposit of the amount in Court 
was not a condition precedent to the making of 
the referenoe by the Co' lector under 8- 18, and 
that the Tribunal of Appeal had jurisdiction to 
entertain the reference ; 

(3) that the suit was not premature although 
the plaintiff did not avail himself of the right 
of appeal given to him by B. 48 (11) of the City 
of Bombay Improvement Trust Act, 1898. 

(4) that the Court had inherent jurisdiction 
to entertain the suit. Qangadas v. Hajl All 
Mahomed, 18 Bom.LJt. 826 = 36 Ind.Cas, 433. 

Kajiji, j. 

(11) 5s. 10, 31 (2) — Reference — Party not 
pressing claim before Special Judge — Re- 
opening question in Civil Court — Res 
judioata. 

When a party to a reference under the Land 
Acquisition Aot does not press his claim to any 
part of the compensation before the Bpeoial 
Land Acquisition Judge, he is not entitled to 
oome again to the Civil Court and re-open the 
question. RanJIt Sinha y. Bajjad Ahmad, 32 
Ind. Cas. 922. 

Holmwood and Imam, jj. 

References : — 2G.L.J. 369*10 O.W.N. 991, 

F. 

(11-fl) S. 19. Bee No. 9, supra . 

(12) 8, 23 — Land described as Banjar Qadim 
and used for brick-making— Its probable 
future use— Principles on which compensa - 
tion is to be awarded. 

"Held, that in oases of acquiring land under 
the Land Acquisition Aot, the persons interested 


Land Acquisition Aot (I of 1894)— {Continued}, 

are entitled to have the price of their lands 
fixed with referenoe to their situation, and the 
probable use to wbioh the lands are most likely 
to be pat in the near future, and not merely in 
aooordanoe with tbeufpresent use or disposition. 

Bo where a pieoe of land (in Hoshiarpur oity) 
described as Sanjar qadim was acquired for a> 
school of whiob the rent was Rs. 40 a year, and 
it had been used for purposes of brick-making 
and had been dug up considerably during the 
ten years before acquisition, but the advent of 
the Railway had made it a very suitable site 
for .building purposes situated as it was on the 
main road between the Railway Station and the 
oity ; and had it not been acquired by the 
Government its probable use in the near future 
would have been for the building purposes, its 
value was assessed aooording to the rate of the 
building sites near the oity and compensation 
at Rs. 260 per kanal was awarded. Secretary 
of State v. Nanak, 61 P.W.R. 1916*126 
P.L.R. 1916. 

RATTIGAN and BEADON, JJ. 

References.— 'll P.R. 1905*14 P.W.R. 1906, 
F- 

(13) S . 23— Owner — Injury — Compensation 
— Damages. 

An owner of land acquired for publio purpose 
is entitled to be compensated for injury done to 
his other lands, even if the loss is mnro than 
counterbalanced by tho advantages ho gains 
from the execution of a certain project (a). 
He is also entitled to damages for diminished 
facilities of communication and access to bis 
other lands. Nathar Hussain Meera v. 
Deputy Collector, Uellaropattl, 31 Ind. CaB. 
259. 

Wallis, O.J. and Srinivasa aiyangar.j. 

Reference (18G7) 2 O. P. 638, F, 

(14) 8. 23. Bee No. 4, supra. 

(15) S- 30— Reference to Civil Court if lies 
after payment of compensation to one party 
by Collector — Order by Civil Court direct- 
ing Government to pay compensation to 
party found entitled to it and to realise the 
amount wrongly paid from the other party , 
propriety of— Facts to be proved by claimant 
in order to be entitled to compensation — 
Road-cess return % value of, to show status 
as lakhirajdar. 

The appellant who was tho first party olaimed 
that he had a lakhiraj title to a laud acquired 
under the Land Acquisition Aot. The second 
party olaimed as putnidars and dar-putnidars • 
The Oolleotor made an award t in favour of the 
first party and the amount of compensation wsb 
aotually paid to him. On a referenoe to the 
Civil Court under B. 30 of the Aot, the Sub- 
ordinate Judge found in favour of the seooud 
party and direotod the Government to pay the 
compensation to them and to realise the 
amount previously paid to the first party from 
him. 

Held— That, though the Land Acquisition 
Aot dearly contemplates that when there is a- 
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dispute as to apportionment the reference to the 
Civil Court under 8. 80 should be made before 
any payment has been made, still there is noth- 
ing in the Aot that prohibits the Land Acquisi- 
tion Oolleotor from making the reference after 
payment of compensation to one ot Ihe parties. 
When suoh a reference has been made, it is 
undesirable that the party who suooeeds in 
showing that the Collector's order was wrong 
should have to resort to a regular suit to oompel 
the opposite party to refund the compensation 
to which he has been held not to be entitled, 
nor can the rights of the opposite party bb in 
any way prejudiced by the roduotion of litiga- 
tion. 

That the omission of the appellant to file 
any road cess return with regard to the land 
went Btrongly against bis claim to have asserted 
a lakhiraj title to it. 

The High Court varied the decree of the 
Subordinate Judge and ordered the first party 
to pay the amount of compensation received by 
him to the seoond party with interest at 6 per 
oent. per annum from the date of withdrawal. 

Held, further, that a claimant in a Land 
Acquisition proceeding oan get no Bhare of the 
compensation without establishing either title 
to or possession of the land acquired. Satlih 
Chandra Slngha v. Ananda Copal Das, 20 C. 
W.N. 816. 

CHAUDHURI and NKWBOULD, JJ. 

(16) 8. 30— Acquisition of land by Govern- 
ment-Right to compensation— Possession 
for 12 years by non-payment of rent— Title 
by adverse possession. 

On the acquisition of a piooo of land under 
the Land Acquisition Aot, it was found that 
the person in possession bad taken possession 
of it on the death of the last malo owner and 
held possession for more than 12 years without 
payment oi rent. Ho asserted that he held the 
land under another person and not under the 
rival olaimant who was the reversionary heir of 
the last male owner. 

Held , that the person in suoh possession 
was entitled to the full compensation paid for 
its compulsory acquisition, having acquired the 
right to hold the land rent-free by twelve years 1 
adverse possession. Rajbans Sahay v. Hal 
Mahablr Prasad, 20 O.W.N. 8.28 = 1 Pat L. J. 
253. 

Chapman and Atkinson, jj, 

(17) S« 31. See No. 10* supra . 

(18) 8a. 31, 64— Order allowing withdrawal 
of money deposited under 8 . 31, if appealable . 
Bliwai Nath Slnha v. Bldhiimnkhl Daal, 19 
O.W.N. 1290=31 Ind. Cas. 677. *See Final 
Part, 1915, Col. 77. 

(19) 8. 32 — Bhagdaree and Narvadaree Act 
(Bom. Act V of 1862), 3 . 3— Compulsory 
acquisition — Unrecognised sub- division of a 
narva holding. The Assistant Collector of 
Kalra v. Ylthaldas Yallavadas, 17 Bom. L B. 
1140 03 40 B. 254 = 33 Ind. Cas. 464. See Final 
Part, 1916, Col. 77. 


Land Acquisition Aot (1 of 1894)— (Oonoluded)* 

(20) S. 32. Bee DECLARATORY SUIT,* No. 2, 4 
63 P.R. 1916. 

(21) 8s. 35, 36 (2)— Culturable land in &he 
hands of tenants— ‘Temporary acquisition /or 
digging Kankar— Principle on which compensa- 
tion should be g warded. Secretary of State 
for India in Gounod v. Afcdul 8alam Khan, 37 
A. 347 = 30 Ind. Cas. 245. See Final Part, 1915, 
Col. 77. . 

(22) S. 86. See. No. 21, supra . 

(23) 8s. 49 (1). 64— Godowns necessary as 
residence for servants— Whether can be 
acquired— Order directing their acquisition 
whether appealablf . 

Godowns used as residence of servants are 
necessarily part and parcel of the building and 
a most important part of that building for the 
purpoBd of letting it out to gentlemen aB a 
place of residence. Such portions of the build- 
ing cannot be acquired under this Aot unleec 
the whole promises are acquired, and an appeal 
lies against an order directing their acquisition. 
Dalohand Blnghl v. Becretary of Btate, 43 
0. 665. 

HOLMWOOD and IMAM, JJ. 

Reference 39 C. 393, D . 

(24) S. 53— Special tribunal constituted under 
•Bengal Aot V of 1911 whether a ‘Court 1 — 

Power to oall for reoords of other Courts. See 
BEN. AOT V OF 1911 (CALCUTTA IMPROVE- 
MENT), No. 2, 20 C.W.N. 360. 

(25) 8. 54 —Civ. Py. Code (1908), S. 109- 
Land acquisition — Award, appeal from— Award 
made by Judge on original side of Chief Court . 
whether appealable. Collector of Rangoon v* 
Chandrama, 28 Ind. Cas. 260=8 L.B.R. 163 r 
See Final Part, 1915, Col. 78. 

(26) S. 54. See Nos. 18, 23, supra. 

Land Alienation, Bundlekhand, Aot, 

Bee U. P. AOT II OF 1903. 

Land, Alienation of, Act. 

See PUN. Aot XIII OF 1900. 

Land and Revenue Act. 

See BUR. AOT II OF 1876. 

Land Encroachment Aot. 

See Mad. Aot III OF 1905. 

Land (Estates) Aot. 

See Mad. aot 1 of 1908. 

Land Improvement Loans Aot. 

See AOT XIX OF 1883. 

Landlord and Tenant. 

See burden of Proof. 

Bee KABULIAT. 

See Lease. 

Bee Rent. 

(1) Muchilika fixing rent — Lesser payment — * 
No evidence— Letter accepting lesser pay *■ 
ment admissible — Evidence Act , 8. 92. 
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Landlord and Tenant —{Continued), 

y Where the muchilika by the tenant fixes the 
rent, it is not open to him to let in oral ovidenoe 
to prove that the oontraot, has beon varied; and 
any length of payment of a lesser rent will not 
help the tenant. 

Where the zimindar has sent a communica- 
tion to the tenant in which it ie^stuted that the 
reduction hitherto made in the rant will not be 
granted after the date of that letter, the letter 
oan be regarded aB agreeing to discharge the 
tenant from liability to pay the contraot rate 
for a particular period and to aooept in lieu 
thereof a smaller sum, and no oonsideration is 
necessary for its remission. This plea will not 
offend against 8. 93 of the Evidonoe Act. The 
Maharaja of Bobbin v. Appala Naldu, (1916) 
M.W.N, 149 = 32 Ind. Cas. 703. 

ATLINQ and SESHAQIRI AIYAR, JJ. 

(2) Lease for a year certain— Provision for 
yearly payments in case of holding over 
— Construction of lease — Bolding over, 
whether constitutes the lessee a trespasser or 
creates a tenancy from year to year— Notice 
to quit, if necessary —Transfer of Property 
Act , Ss. 106, 111 and 116. 

A lease stipulated for a year oertain and pro- 
vided for yearly payments in case the lessee held 
over after the expiry of the year. There was also 
a provision for delivery of possession on demand. 

Held that, on the expiry of the first year of « 
the tenanoy, the lessee continued to hold as 
tenant from year to year and that he oould not 
be evioted without a notioe to quit at the end of 
the firBt year and before the next year of the 
tenanoy commenoed (a), o 

Held further that the provision for dolivory of 
possession on demand did not constitute a con- 
tract to the contrary within the meaning of 
B. 106 of the Transfer of Property Act, as it did 
not mention the time at which the domand 
should be made and that the provision for the 
payment of rent annually could not bo split 
up (b). Blvl Urania y. Aliath SharauMenon, 

3 L.W. 189 = 19 M.L.T. 128 = (1916) M.W.N. 
193=32 lnd. Cas. 709. 

SESHAQIRI AIYAR and PHILLIPS, JJ. 

References :— (a) (1904) 1 K.B, 444; (1906) 

2 KB. 699; (1893) 1 Q.B. 736, F. (6) (1902) 

1 K.B. 157 ; 8 Ind. Oas. 362, D, 

(3) Bengal Tenancy Act (VIII of 1886)— Suit 

for rent— Non-occupancy raiyat— Lease for 

a term— Suspension' of portion of rent dup- 

ing the tetm— Stipulation for payment of 

rent at full rate after expiry of term - Agree- 
ment, if invalid— Acceptance of rent at 

m reduced rate after expiry of the term, if 

* deprives landlord of his right to claim rent 
at the stipulated rate— Waiver — Intention 

of parties. , 

Where, in a kabuliyat for a term oxeouted by 
a non-dbcupADoy raiyat, a oertain rent was set- 
tled, out of which a portion was kept in suspen- 
sion and the balanoo was stated to be the rent 
payable for the term, and it was further stipu- 
lated that, if after expiry of the term the raiyat 
oontinued in oooupatiou without taking a fresh 
•settlement, he would be liable to pay rent at 


Landlord and Tenant— (Continued), 

the full rate ; and after the expiry of the term 
the raiyat remained in oooupation without tak- 
ing a fresh settlement and rent was then realis- 
ed from the tenant at the roduoed rate for a 
few years, and thereupon the landlord sued for 
rent At the full rate. 

v 

Held— That the agreement did not contravene 
the provisions relating to non-oocupanoy raiyats 
and was not invalid. 

Held also, that the landlord, by accepting the 
ront at the reduced rate, was not deprived of 
hiB right to claim rent at the rate stipulated in 
the *kabuliyat and w»b entitled to reoeive rent 
at the full rate (a). 

Held further, that ovidenoe that, sinoe the 
exaoution of the kabuliyat , the tenant paid 
rtfet at a lower rate than that stated in the 
kabuliyat was admissiblo to shew the intention 
of the parties that the kabuliyat was not in- 
tended to be acted upon or that there had been 
a waivor of the terms of the lease (b). Kallaih 
Chandra Saha y. Darbarlal Sheikh, 20 C.W. 
N. 347 = 32 Ind. Cas. 261. 

N. R. CHATTERJEA and NEWBOULD, JJ. 

References \—{a) 41 0. 493 = 18 C W.N. 66 ; 
16 C.W.N 496, F. (b) 6 C.W.N. 242, F. 

(4) Tenant put in possession by landlord — 
Subsequent dispossession by trespasser— 
Landlord's right to sue for possession— 
Form of decree— 0. XXI, r. 36, Civ . Pro . 
Code (1908). 

Where a landlord had put his tenant into 
possession and the latter is subsequently dis- 
possessed by a trespasser, the landlord cannot, 
during the term of the tenanoy, bring a suit 
for actual possession, but might be given a 
deoreo against the trespasser for 3 * * * * * * * 11 formal ” 
possession of his reversionary interest in the 
form indicated in O. XXI, r. 36, Civ. Pro. 
Code. Thlnnrengada Konan y Yenkatachala 
Konan, 30 M.L.J, 258 = 39 M. 1042 = 32 Ind. 
Cas. 198. 

8ADASIVA AIYAR and NAPIER, JJ. 

References : — (1912) M.W-N. 669; 18 A. 440 
(F.B.), Rel on ; 29 M.L.J. 233, D, ; 31 A. 271 i 
10 C. 1076, R. 

(6) Estoppel— 11 At the beginning of the 
tenancy v , meaningof— Evidence Act, 8. 116: 

Once a parson iB the tenant of another person, 
he cannot be allowed to deny that the person, 
whose tenant ho was, was tho owner when the 
tonanoy was created. He oan no doubt admit 
that his landlord was the owner at the com- 
mencement of the tenanoy and allege and prove 
by ovidenoe that the landlord's estate baa 
subsequently come to an end ; but he oannot 
deny that at the commencement of the tenanoy 
the person with whom he entered into the oon- 
traot was the owner of the property. The 
words “ at the beginning of the tenanoy ” are 
expressly inserted in B. 116 of the Evidenoe Aot 
tq show that the tenant is not prevented from 
showing that after the tonanoy oommenoed. the 
estate of the landlord devolved on some other 
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person; anS the defendant or the person through 
whom he olaims ia not entitled to deny that the 
plaintiff or the person through whom he claims 
is the owner, during all* the time that the 
relation of landlord and tenant subsists and 
right up to the time that that .relationship 
oeaBes to exist. Ganpfct Ral v. Multan, 14 A. 
B.J. 368 = 38 A. 236 « 33 Ind. Cas. 97. 
RICHARDS, O.J. and RAFIQ, JJ. 

Reference : — 13 A.L. 991, F. 

(6) Rent , enhancement of— Improvement by 
landlord— Bengal Tenancy Act (VIII.o/ 
1886), 8. 39, Provisos (1), (2), 8 . 30 (cj— 
Sum in addition of inter eet— Damages, 
claim lor . 

S. 3 of the Evidence Act lays down a rule of 
common sense. It expresses the rule in torms* 
which allow full effect to be given to circum- 
stances or conditions of probability or improb- 
ability (a). 

The requirements of the first clause of the 
proviso to B. 29 of the Bengal Tenancy Aot 
are fulfilled if two elements]are proved, namely, 
first , that thero was an agreement to pay rent 
which is higher than the previous race, and, 
secondly , that rent has been paid at a higher 
rate. 

The enhancement of rent olaimod for im- 
provement under Gl. Ic) of 8 30 of the Bengal 
Tenancy Aot Bhould include a sum in addition 
to the interest payable upon the oapital spent. 

The tenants agreeing to pay oertain rent 
per bigha in consideration of the improvement, 
may be takon prima facie &b their own estimate 
of what would be fair under S. 30, Gl. (c) of 
the Bengal Tonanoy Act ; and tho Court might 
well adopt this as the basis for a decree, till, at 
any rate, the tenants showed that thejr esti- 
mate was erroneous. 

Where improvement has been effected, an 
agreement for enhancement of rent at more 
than two annas in the rupee is valid. But this 
enhanood ront oan continue only so long as the 
improvement exists and substantially produces 
its estimated effect in respect of the holding. 

The claim for damages in this case was 
negatived. Qanes Dutt Singh v. Lachml 
Naraln Singh, 23 G.LJ. 209 = 34 Iud. Gas. 
783. 

MOOKERJEE and N.R. CHATTER JE A, JJ. 

References • — (a) 29 G. 323 = 6 C.W.Nt 496 ; 
39 C. 246, R. 

(7) Burden of proof— Admission of a previous 
tenancy and plea of subsequent purchase— 
8 . 109, Evidence Act. 

Where the defendant-appellants admitted 
they were formerly tcuants in respdbt of a 
oertain land of the plaintiff- respondents but 
alleged a subsequent purchase of tho land from 
the latter. 

Held that the burden of proving the subse- 
quent sale was rightly laid on the defendant 
appellants. 

Held that the provisions of B. 109 of tho 
Evidence Aot oannot be overridden by the 
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rulings of any Court. Ml Kyan Me v. Ill Eln 
Chon, 8 Bur. L.T. 292=33 Ind. Oas. 600. 
Saunders, j.c. 

(8) Non-transferable raiyati holding— Sale in 
execution of money decree — Purchaser 
allowed by raiyat \o take a portion of the 
holding— Surrender 9y raiyat of whole 
holding— Raiyat continuing in occupation 
—Purchaser if may be ejected , 

Where a purohaser (in execution of a money- 
decree) of a non-transforable raiyati holding 
being resisted by the raiyat, by arrangement 
with the latter, was given a portion of the 
holding, the raiyat retaining the rest; and 
subsequently the raiyat expressly surrendered 
the whole holding to his landlord, though it 
appeared that, even after suoh surrender, he 
went on occupying the portion retained by him 
under tbto arrangement : 

Held — That the arrangement between the 
purohaser and the raiyat was in substanoe a 
sale cf a portion of the holding. 

That tho surrender being obviously illusory, 
the original tenancy subsisted and protected 
the purchaser from ejectment by the landlord. 
Nobo Klshore Saha v. Dbananjoy Saha, 20 
O.W.N. 610 = 33 Ind. Cas. 611. 

N. R. CHATTERJEa and RICHARDSON, 
JJ. 

*(9) Civ. Pro. Code (1908), S. Ui— Restitu- 
tion— Suit in ejectment— Decree in land- 
lord's favour and possession taken— Tenant 
ultimately successful— Restitution, applica- 
tion for— Mesne profits also claimed— Set off 
for rent due, if claimable by landlord— 
Tenant, if bound to pay rent for period of 
landlord's possession. 

A landlord sued his tenants in ejectment and 
having obtained a deoreo in the First Court on 
23rd December 1907, took delivery of the pro- 
perties through Court in 1908. The tenants 
having ultimately succeeded in second appeal 
on tho ground that they had occupancy rights 
in the holding and were not liable to be ejected, 
applied for restitution and claimed also mesne 
profits for the period during which the land- 
lord remained in unlawful possession. Tho 
landlord contended that he was entitled to set 
off against the mesne profits claimed the rent 
payable to him by the tenants for that period. 

Held that there was no obligation on the 
part cff. tho tenants to pay rent to the landlord 
during the time the latter was in ^unlawful 
possession of the holding and that in any event 
he was not entitled to a set off bb the tenants 
were entitled to be placed in the possession they 
were previously in, irrespective of any other 
rights aocruing to any of tho parties during the 
period of litigation. Lakshml Narailmha Rao 
v. Seefchararaaewaml, 3 L.W. 406 = 19 M.IlT. 
336-34 Ind. Gas. 2. 

SADAS1VA A1YAR and MOORE, JJ. 

References : — 17 W.R. 267. D, ; 12 O.W.N. 
642. F. 

• (10) Registration Act (1908), Ss. 17 and 49 — % 
Unregistered lease— Admissibility in evi- 
dence to prove tenancy on terms-Payment o/ 



891 


THE CURRENT INDEX, 1916. 


899 


Landlord and Tenant— (Continued). 

' rcVU — Tenancy from year to year , inference 

as to— Holding over — Use and occupation , 
compensation for— Liability to pay on hold- 
ing over— Transferability— Transfer of Pro- 
perty Act , 8. 6— Assent to tenant's continu- 
ance , if inferable irom passive failure to 
eject— intention to \ hold adversely , if neces- 
sarily follows holding over— Tenancy by 
sufferance, fiction of, if obtains in India- 
Provincial Small Cause Courts Act (IX of 
1867), S. 25— Revision— Interference only 
discretionary . 

An unregistered lease for three years is in- 
admissible in evidence to prove the tenancy or 
its terms. 

A tenancy from year to year can be inferred 
from the faot of payment of rent by the tenant 
to the landlord and its receipt by the latter, the 
annual rent duo under such a tenadcy being 
ascertainable from the amount of rent paid and 
received. 

A tenant holding over is liable to pay com- 
pensation for use and oooupation of the demised 
premises. 

Mere passive failure to take steps to eject a 
tenant whose lease term has expired, will not, 
by itself, constitute an assent on the landlord’s 
part to the tenant’s continuing in possession as 
tenant from year to year. 11 

An intention to hold adversely to the land- 
lord need not neoessarily follow from a holding 
over, though the running of time under Art. 
139, Limitation Aot, against the landlord will 
not be interrupted in such a oase. 

The fiotion of a tenanoy by sufferance, whioh 
said to arise under the English Law on a 
tenant’s holding over, has no place in the 
Indian Law after the enaotment of the Transfer 
of Property Aot (a). 

The olaim for use and oooupation against a 
person who has ceased to be the lessee owing to 
the expiry of the lease term and the non-crea- 
tion of a new relationship of lessor and lessee, 
not being one based on an express or implied 
contract bat sounding in damages due and 
payable to the owner by a person without any 
rightful olaim thereto, is a mere right to sue 
and is not transferable under the provisions of 
B. 6 of the Transfer of Property Aot, 1882, 
whatever (pay be the English Law as to'suoh 
rights ib). 

The compensation for use and oooupation, 
Whioh is loosely described in the English oases 
BB 1 rent,’ ‘fair rent, and oooupation rent,' is 
looked upon by the English Courts as based on 
an implied contraot to pay a fair rent. But it 
is not advisable to extend to India the whole of 
the English Law of implied oontraots, many 
of whioh being already dealt with in the Indian 
Oontraet Aot under the head of 1 Relations 
resembling those oreated by contraot.’ 

- The interference of the High Court under ‘ 
fi. 35 of the Provinoial Small Cause Courts Aot, 


Aandjord and Tenant— (Continued). 

IX of 1887 1 ii a matter of disoretion. < Govlnda- 
■aml Filial y. Bamaiam! Alyar, 8 L.W 408— 
30M.LJ. 499 •*» (1916) 2 M.W.N. 79 - 84 Ind. 
Cas. 6. 

Badasiva aiyar and Moore, jj. 
References :—(a) 33 M. 260, R. ( b ) 2 Q.B.D, 
387 ; (1880) 43 L.T.R. 317, B.; 38 M. 308, F, 

Permanent tenancy— Its forfeiture by 
denying landlord's right— His option to 
condone first forfeiture and base his st lit 
on the subsequent denial— Parties bound by 
their pleadings— Compensation for mate- 
‘ rials — Art . 143 of Act IX of 1908. 

Held, that although the rights of permanent 
tenanoy become forfeited by the tenant’s 
denying bis landlord’s title, it is open to him 
to condono the first forfeiture and afterwards 
to bring a suit within 12 years under Art. 143 
of Aot IX of 1908, from the time when another 
separate and distinct aot occasioning forfeiture 
has ooonrred, particularly where the tenant has 
failed to plead that his adverse possession 
oommonoed from the date of the first denial. 

Held, also, that &b an ordinary rule materials 
belong to the tenant, and therefore, in the 
absence of any proof to the contrary, the land- 
lord is bound to pay the value of, the materials 
before he oan get possession. Locha Ram v. 
Jindwadda Khan, 56 P.W.R. 1916=141 P.L 
R, 1916 = 35 Ind. Cas. 235. 

Leslie Jones, j. 

( 12 ) Permanent tenancy— Its forfeiture on 
denying landlord's title- Limitation Act 
(IX of 1908), Art. 143 — Plaintiff bound by 
his plaint . 


Held, that, a permanent tenant of immove- 
able property forfeits his rights and his posses- 
sion becomes adverse, from the date he denies 
his landlord’s title ; and consequently a suit 
for possession brought by the landlord 12 years 
after the denial is barred by limitation under 
Art. 143 of Act IX of 1908. 


Held, also, that a plaintiff must be bound by 
the allegations made in his plaint. Locha 
Ram v. Jindwadda Khan, 67 P.W.R. 1916 = 
36 Ind. Cas. 565. 

Leslie Jones, j. 


(13) Occupancy holding, non-transferable — 
Qale by landlord in execution of rent-decree, 
under Civ. Pro. Code , prevented by deposit 
by purchaser from registered tenant- 
withdrawal of deposit by landlord, if 
amounts to recognition of purchaser as 
tenant. 

Prior to the passing of the Bengal Tenanoy 
(Amending) Aot of 1907, a op-sharer-landlord 
obtained a decree for rent against the registered 
tenant of a non-transferable oooupanoy-holding 
in favour of himself and his other oo-sharer. 
He took out execution under the Civ. Pro. 
Code and not under the provisions of the 
Bengal Tenancy Aot. The plaintiff who had 
purchased the holding in exeoution of a money- 
decree against the registered tenant deposited 
the deoretal amount in Court for payment to 
the deoree-h older-landlord , alleging in his 
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Landlord and Tenant— (Continued). ' 

petition that he had acquired a right to the 
holding by purchase and that he made the 
deposit to protect his right and reserved his 
right to realise the amount deposited by him 
from the former tenant or hie heir as the tenants 
of the holding. The decree was* thereupon 
treated as satisfied and the attaohment was 
withdrawn, and the amount deposited waB 
withdrawn by the landlord. 

Held— That, upon such deposit, the landlord 
oould not, as in a case under the Bengal 
Tenancy Act, contest the right of the purchaser 
to make the deposit, and the withdrawal o(*the 
deposit did not amount to a recognition of the 
purchaser by the landlord. Surendra Naraln 
Mahata v. Jugal Klshore Ghosh, 20 Q.W.N. 
849-34 Ind. Oas. 76. 

OHAUDHUBY and NEWBOULD, JJ. 

References \ — 6 O.L.J* 601 ; 16 O.L.J. 388 at 
p. 391, D. 

(14) Ejectment— Lessor sat a do facto land • 
lord— Lessee not given possession— Principle 
of Binad Lai Pakrashi's case , if applicable 
— Judgment in criminal case, when ad- 
missible . 

The prinoiplo laid down in Binad Lai Pakra- 
shi’s case (a), vie., that an agricultural tenant, 
who enters upon the land, whether it be firm or 
alluvial, and holds under a de facto proprietor 
bona fide , is entitled to be treated as a raiyat, 
although the de facto proprietor is subsequently 
proved to be not the real owner, is an encroach- 
ment upon the ordinary rule of law that a 
grantor is not competent to confer upon tho 
grantee a better title than what he himself 
possesses, and must be oautiously applied and 
is not to be extended. It is not applicable to 
zerait lands. In order to make the prinoiplo 
applicable, tho lessor must be the de fqcto land- 
lord in possession and must have placed the 
lessee in possession of the land. 

A person, who obtained a lease of agricultural 
land from one who had no title to it and was 
not put in possession of it, has no enforceable 
claim even as against one who fails to establish 
his alleged title. 

A judgment in criminal case is admissible in 
evidence to show what order was made, who 
the parties to the dispute were, what the land 
in dispute was and who was held entitled to 
possession (6). Krishna «. Mahomed, 23 
O.L.J. 663-31 Ind. OaB 789-21 O.W.N. 93. 
MOOKERJEE and BEAOHOROFT, JJ. 

References:— (a) 20 0. 708, R. (b) 29 0. 187, 
R, 

(16) Lessor and lessee— Land let out by 
person hating no title— Suit for rent , main- 
tainability of— Jurisdiction, • 

A person who lets out land to another oan 
recover rent from him, though he has no title 
In law to the land, and Oivil Courts have 
jurisdiction to entertain suits for suoh rent 
even though the land be Government waste 
land. Ahamut v. Kalu, 9 Bur. L.T. 65-31 
Ind. Oas. 888. • 

Ormond, j. 

Reference 8 Bur L.T. 191 (F.B.), R. 


Landlord and Tenant— {Continued). 

(16) Rent, suit for— Sale of portion bf occu-~ 
pancy holding— Lease from purchaser taken 
by original raiyat— Landlord, right of — 
Settlement by landlord of the holdittb— 
Settlement-holder's right as against the 
original tenant— Estoppel, 

A sale of a portion of an oooupanoy holding 
does not cause a forfeiture of the tenanoy (a). 

Bo far aB the landlord is oonoerned, the ten- 
anoy continues unaffeoted and he is entitled to 
look for payment of rent to his recorded tenant. 

There is no abandonment of the holding, if 
the original tenant after parting with a portion 
of the holding remains in aotnal possession of it 
as an under- raiyat from the purchaser. 

The disputed land belonged to A. In exe- 
cution of a decree for money obtained against 
him, B purchased a portion of the holding. 
Thereupon tho representative of the original 
tenant took sub-leases from the purchaser in 
respeot of a portion only of the land acquired by 
him. The plaintiff took a settlement from the 
superior landlord of the disputed land whioh 
constituted the oooupanoy holding of A. He 
subsequently sued to eject B as a trespasser and 
obtained a decree against him. When he attempt- 
ed to execute this decree, he was opposed by 
the defendant, the representative of the original 
tenant. Tho objection was allowed. The plaint- 
aft then brought the present suit to reoover rent 
from the defendant as his under-raiyat : 

H eld, that the relationship of landlord and 
tenant between the plaintiff and the defendant 
did not subsist and the olaim for rent waB not 
maintainable. • 

That the original tenanoy still continued 
and the landlord was not competent to create 
a valid oooupanoy holding in favour of the 
plaintiff. 

That the defendant was not estopped from 
questioning the title of the plaintiff. Kallm 
Sheikh y. Mocham Mandal, 24 O.L.J. 113 = 
36 Ind. Cas. 719. 

MOOKERJEE and ROE. JJ. 

References (a) 42 0. 172 (224) -20 C.L.J. 
52 (90) (F.B.), R, 

(17) Diluvion—Jote % total extinction of — 
Kabuliat— Tenant, if liable to pay rent . 

Rent is paid by a tenant for the use of land, 
and if for no fault of his own, the lands are 
washed away, he oannofl, on general prinoipleB, 
beheld liable to pay rent (a). , 

A kabuliat oontained a stipulation to the 
efleot— “ cultivation or non-oultivation, profit 
or loss in respect of the jote shall be ours. We 
shall not be competent to make any objection 
to the rent settled : ” 

Held , that the lessees thereby agreed not to 
make any objeotion to pay rent only on the 
grounds stated, vie., non-oultivation, and 
similar grounds whioh pre-suppose the 
existence of the lands, and not where the lands 
are entirely washed away ; and as suoh they 
were not preoluded by the terms pf the kabqliat 
from pleading non-liability to pay rent if al] 
the lands of the jote were washed away, 
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Rajendra Komar Roy y. Maharaja Nahlndra 
Chandra Nandi, 24 C-L.J. 163 = 84 Ind. Caa. 
46£. 

N.R. Chatterjee and Richardson, 
‘ jj . 

Befereyices : — (1863) Marshal} 568 ; (1664) W. 

R. Gap. No. Aot X Balings 42,. R. 

(18) Tenant, if can contest landlord's title — 
Tenancy , expiration of— Possession— Estop- 
pel— Evidence Act, Ss. 115, 116, if exhaus- 
tive. 

Aooording to tho law of England, a person 
who has boon let into possession as a tenant is 
estopped from denying bjs lessor’s title without 
first surrendering possession (a). 

The position, however, is different whon the 
tenant had possession before he took the lease 

(b). 

Per Mookerjee , J . — Enjoyment by permission 
is the foundation of the rule that a tenant shall 
not bo permitted to dispute the title of his 
landlord. Two conditions are essential to tho 
existence of the estoppel, first, possession, 
seoondly, permission ; when these conditions 
are present, the estoppel arises, and the estop- 
pel prevails so long as such possession conti- 
nues. 

The above doctrine was also unquestionably 
tho law in this country bofore tho Indian 
Evidence Act was passed (c). 

The law has not in this respect been altered 
by the Indian Evidence Aot, and now, as be- 
fore, a tenant, who has been let into possoasion, 
is estoppod from denying the landlord'6 title 
without first surrendering possession (d). 

Ss. 115 and 116, Evidenoe Aot, are not 
exhaustive, and there may bo rules of eatoppel 
applicable, other than what is contained in 
those sections (e). 

S. 116 of the Act cannot imply that, 
after tho expiration of the tenancy, the tenant 
is free to dispute the title of the landlord, 
although he retains possession which he had 
obtained by tho permission of the landlord (/). 
Bhalganta Bewa v. fllramat Bldyakar, 24 C. 
L.J. 103 = 20 C.W.N. 1335 = 35 Ind. Gas. 7. 
SANDERSON, C.J. and MOOKERJEE, J. 

References :—{a) H816) 4 M. & S. 347 ; (1824) 
2 Bingham 54 ; (1832) 9 Bingham 41 ; (1893) 2 
Q,B. 168 ; (1848) 5 G.B. 396, R. (6) (1961) 5 L. 

T.N.8. 20, R. (c) (1863) Marshall 377 ; (1871) 
8 Bom. 175 ; (1866) B.L.R. Sup. Vol. 

689 ; 14 W.R. 85 ; 7 B.L.R. 723, Foot-note, 
Bel- (d) 2ts M. 526 ; 34 B. 329, R. (e) 5 G. 669; 
10 C.W.N. 717, F. ( f ) 2 M. 226; 12 M. 422, D. 

(19) Imprest of non occupancy raiyat—Herit- 
ability— Custom. 

In the absence nf custom, a fion-oocupancy 
raiyat’s interest is heritable. Kalru Oarhl y. 
Jaogll Choudhrl, i Fat L.J. 273. 

MULLICK, J. 

Reference 9 G.L.J. 506, F. 

(20) Cultivators %n the Seoni District— Right 
fo free grating o f cattle on village waste — 
Wajib-ul-arz— Construction — Meaning of 
"agricultural +aUt* n — Claim to grazing 


Landlord and Tenant— (Continued)^ 

rights under village custom— Claim to in-' 
terest in immoveable property — Not of 
Small Cause nature— Second appeal lies . 

A olaim to grazing rights under a village 
oustom is a olaim to an interest in immoveable 
property. It is not one of a Bmall Cause Court 
nature and a second appeal lies in redpeot of it. 

The term 1 agricultural oattle * in the wajib - 
ul arz means and includes animals employed 
in agricultural and in purposes subservient to 
agrioulture inoludingthe domestic requirements 
of the tenant. This will oover bullocks and 
buffaloes used fer ploughing or threshing, for 
tho cartage of produce, for tho private dairy 
purposes of tho tenant, and for the oonveyanoe 
of himself and his household. It will also 
fnclude a reasonable number of animals for 
brooding for the purpose of keeping his agricul- 
tural stock constant, so that animals whioh die 
or beoome too old or ill to work oan be replaoed 
from his reserve without having recourse to 
fresh purchases. But the wajib-ul-arz cannot 
be extended to allow free grazing of animals kept 
as the stook of a trading dairy farm, or bred for 
sale to cultivators or to butoherB, or for the 
plying of cartB or other conveyances for hire. 

“ The only cattle whioh would not be olassed 
as agricultural cattle within the meaning of the 
wajib-ul-arz would be suoh oattle as aro bred 
for Bale, or hire, or are used for breeding calves 
for sale or for producing milk, ghee, eto., 
for sale. In faot if the tenant engages in any 
trade besides that of agriculture and uses oattle 

for that trado the oattle so used 

would bo non-agrioultural cattle and would be 
liable for grazing fees.” 

The provision in the wajib-ul-arz regarding 
the right.to graze cattle free on tho village waste 
must be construed as limited to a reasonable 
number of animals kept by the cultivator foe 
the purposes of his holding in the village, and 
not exceeding tho number whioh would ordin- 
arily bo kept for tho purposes of good husbandry 
for, and in connection with, a similar holding. 

Each case must be decided aooording to its 
own facts, subject to suoh general rules as oan 
be based upon the wajib-ul-arz. Nanhu v. 
Narbadaprasad, 12 N.L.R. 83 = 34 Ind. Gas. 
695. 

8TANYON, A.J.O. 

Refer ewe I C.P.L.R. 158, F. 

(21) Decree for rent — Mode of execution — 
Power of Court. 

It is not competent to a Gourt to direot in 
what manner tbe landlord sh^ll execute hia 
decree for rent, and he oannot be compelled to 
prooecd Out against the holding and then 
against tho person of tho tenant. Maharajah 
Kesho Prasad Singh Bahadur v. Lai jl Ray, 1 
Pat. L.J. 138=35 Ind. Gas. 535. 

MULLIOK, J. 

(22) Ejectment— Permanent lease— Covenant 

„ for re-entry upon an involuntary sals— Lease 

in perpetuity if forfeitable— Mortgage-Sale 
in execution of mortgage decree— Auction- 
purchaser, status of— Right of re-entry, 
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whir/ reserved and where not— Lessor, 
remedy of— Forfeiture, when takes place — 
Election by lessor— Bengal Tenancy Act 
(VIII of 1886), 8s. 465, 188, 8ch . Ill, 
Art . 1— Forfeiture, effect o/, on under-lease 
—Limitation Act (1908), 8ch.»i t Art . 142— 
Fractional landlord t suit by. 

Per Curiam : — A covenant for re-entry by the 
landlord upon an involuntary sale is valid and 
operative in law. 

Per Sanderson , C.J.— Where the execution 
sale ia directly due to the voluntary act of the 
lessees in the execution of a mortgage &nd 
omission to pay the mortgage debt, the assign- 
ment cannot be said to bo ad invitum . 

Per Mookerjee , J. — An involuntary alienation 
may in one sense be attributed to a remote ao( 
of the party, quite as much as a voluntary 
alienation. But this does not place a voluntary 
and an involuntary alienation on the samo 
footing (a). 

Per Curiam. — B. 165 of the Bengal Tenancy 
Aot, being applicable only to a suit for the 
ejeotment of a tenant who has forfeited his 
tenancy by broaoh of a covenant, cannot be 
invoked by a purchaser of a permanent tenure 
in execution sale, which was forfeited by a 
condition in the lease. 

A suit agaiust such a purchaser for ejectment 
is not governed by Art. 1 of Boh. Ill of the 
Bengal Tenancy Act, but by Art. 112 of the first 
Bohodule of the Limitation Aot. 

Buoh a purchaser, being a trespasser, can be 
ejected by a fractional landlord, and 8. 188 of 
the Bengal Tenancy Aot has no application (6). 

Per Mookerjee , J.— A loase in perpetuity is 
forfeitable for breach of covenant, notwith- 
standing that it is permanont (c). 

Where there is a covenant in the leasoagainBt 
alienation, but no right of re-entry is reserved 
in tho landlord, the remody of the latter is 
either by way of injunction against an appre- 
hended breach, or by reoovery of damages for a 
breach already committed, 

Whora the lease reserves a right of re-entry, 
the landlord is not entitled to the reliefs by 
injunction or damages, but may at his choice 
treat tho lease as forfeited and exercise bis right 
of re entry. 

Where, however, the landlord indicates his 
election to take advantage of the forfeiture, the 
forfeiture takes effect from the mofnent of 
breach, namely, from the date of alienation. 
The election is not a condition precedent to the 
right of action but the institution of the suit 
itself is a sufficient manifestation of the exeroise 
of the option of the lessor to treat the lease as 
determined, m 

Where the lessee has created an underlease 
or any other legal interest, if the lease is forfeit- 
ed, then the underlessee or the person who 
olaims under the lessee, loses his estate as 
well as the lessee himself, but if the lessee sur- 
renders, he cannot, by his own voluntary aot in 
surrendering, prejudice the estate of the under- 
lesBee or the person who olaims under him (d). 
Dwarlka Nath Roy Ohoudhury v. Mathura 

67 


Landlord and Tenant— (Continued), 

Nath Roy Qtioadhuvy. 24 O.L.J. 40 => 2*1 o.W. ' 
N. 117-34 Ind.Cas. 838. 

SANDERSON, O.J. and MOOKERJEE, J» 

References (a) (1798) 8 T.R. 6 =>(1799) 8 
T.R, 300 ; (1855) 5 El. and Bl. 648 (679) -103 
R.R. 663 (681), R. (b )‘ 7 C. 414, F. (c) 36 I.A. 
148 (167) -36 *0. 1003 * 10 O.L.J. 284, F. 
(d) (1976) 2 Oh*. D. 235 (253), F. 

(23) Joint tenancy m Bihar and Orissa — 
Presumption — Liability for rent— Frame 
of suit— Admission in compromise petition 
— Effect . 

In 1905 plaintiff (landlord) brought a suit 
against 3 defendants, vfho jointly held an ocou- 
panoy holding, for rent for the years, 1309—1311 
F.B., at tho rate of Rs. 136-6-0 per annum. 
Defendants 1 and 2 appeared and filed a com- 
promise, petition accepting the rate claimed. A 
deoree was accordingly passed at that rate, but 
the 3rd defendant subsequently brought a suit 
and got the decree sot aside, so far as he was 
concerned, on the ground that he was not pro- 
perly served. In a subsequent suit by the land- 
lord against the three tenants, for tho years 
1316-1319 at the rate of Rs. 136-6-0, the third 
tenant was again not served. 

Held that ordinarily a rent suit is not pro- 
perly constituted unless it is brought against 
rjl iho reoordad tenants. As the third tenant 
was not served in the present suit, the suit can- 
not proceed, unless the plaintiff oan show that 
there was a special contract btftweon him and 
tho other defendants 1 and 2 by which these 
defendants agreed to 4)d responsible for the 
whole rent not only jointly but also severally. 

There is no presumption that, in every joint 
tenancy in Bihar and Orissa, there is also a 
several promiso by which each joint tenant 
agrees to be bound for the whole rent (a). 

Held also that mere admission in the com- 
promise petition of 1905 did not constitute a 
several promise by defendants 1 and 2 to bo 
responsible for the whole rent at the rate of 
Rs. 136-6 0. Jogeswar Rai v. Maharajah 
Kesho Prasad Singh, 1 Pat. L,J. 190. 
Mullick, J. 

References :— (a) 12 O.L.J, 642, Rel. \ 6 O.W. 
N. Ill; 11 O.W.N. 1026, R. 

(24) Kabuliyat containing stipulation to pay 
excessive rate of interest — Assurance by 
kindlord at the time of execution of 
kabuliyat that covenant will not be enforced t 
effect of , on the document— Evidence Act , 
8. 92, Prov . I. 

A kabuliyat for a period of one year provided 
that on default of payment of rent the arrears 
would carry interest at 75 psroent. per annum. 
Tho tenant held ove r after one year. On a suit 
for rent on the basis of the kabuliyat , the 'ten- 
ant pleaded that, bofore the kabuliyat was 
exeouted by him, the landlord assured him that 
the oovenant for payment of interost at 75 pec 
cent, would not be enforced. This allegation 
was found to be true. • 

Held— That under the oiroumstanoes the 
kabuliyat was not the real agreement between 
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the parties, having been induced by fraudulent 
misrepresentation, and the tenant was not 
liable to pay interest claimed on the basis of 
the kabuliyat . 

B. 92, Prov. I of the Evidence Aot deferred 
to. Nadia ChandSahc. v. Blrendra Chandra 
Dntt. 20 C.W.N. 10((7. 

MOOKERJKE and RICHARDSON, JJ. 

(25) Permanent tenancy governed by Transfer 
of Property Act - Determinable by denial of 
landlord's title . 

A permanent tenanoy under the Transfer of 
Property Act is determinable by denial of the 
landlord’s title. Btdya Nath v. Khikhlnda 
Koer, 1 Pat. L.J. 157 = 35 Ind. Cas. 514. 
MULLICK. J. 

References: — 19 0. 489 ; *21 C, 440, F.\ 35 C. 
82, jR.; 17 C L J. 411, D. 

(26) Suit for ejectment— Lease of land for 
resiiejitial purposes — Low before the Trans- 
fer of Property Act— Onus to prove transfer- 
ability— Presumption of transfer ability % if 
arises from long continued possession. 

The effect of the recent decisions is that, 
when a landlord sues a person on the allega- 
tion that he ia a trespasser and that person 
sets up a transfer from a tenant, it is for the 
latter to prove, first of all, the tenanoy and, 
secondly, the validity of the transfer. « 

With regard to tenancies of homestead land 
created before the Transfer of Property Act, 
the tendency of these decisions has been to 
establish that, in tbe absence of evidence to the 
contrary, the burden or proof being upon the 
tenant, these tenancies arc non-transforable(n). 

Tbe only exception made to the above rule is 
whon there has been an erection of pucca 
buildings or a standing by on the part of the 
landlord while tbo tenant spends a largo Bum 
upon tho land (5). 

Mere long continued possession caur.ot give 
rise to a presumption of transferability. 
Ambica Prosad Singh v. Baldeolal, 20 C W. 
N. 1113= l Pat. L J. 263 = 36 Ind. Cas. 12G. 
MULLICK and KlNGSFORD. JJ. 

References :—ia) 12 W R 495 (1SG9) and 15 
W.R. 271 <1871), doubted. (0) 32 C. 1023 = 9 C. 
W.N. 895; 25 C. 896 = 2 C.W.N. 405, Rei. 

(27) Suit for rent against tenant— Plea of 
eviction by title paramount— Apportionment 
of rewf^Onus on lessor to show fair rint— 
S. 102, Evidence Act 

Where a tenant is sued for rent, be can set 
tp evict* on by title paramount to <bat of his 
lrfb'.r answer, and if evicted from part of 

thn land, r * m ann itionmcni of tho rent may 
take place ; but tbo onus is tho lessor to 
Bboty wh *t i" tbe fair rent of the lands out of 
which tho ’ ei-ai:'. \ js not evicted. Surendra 
Narafn Roy Ghowdhuty v. Dina Nath Bose, 
43 O. 564 =-36 1:,«, . C-.-. 33. 

MOOKERJEE and RrachcrOFT, JJ. 

Reference : — 12 W.R. 103, F, 

(28) Occupancy holder tramhrring part of his 
non transferable occupancy holding without 
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the knowledge or consent of the landlord — 
Transfer , validity of— Non-payment of rent 
by tenant— Disclaimer — Swif by landlord 
for possession of the transferred portion. 

The holdor of a Don-transferable ocoupanoy 
holding oanrrot oreat-e by transfer a title good 
against his landlord. 

In this case a tenant transferred by a deed of 
salo a portion of his non- transferable oooupanoy 
holding without his landlord’s knowledge or 
oonsent and subsequently refused to pay the 
rent of the transferred portion to the landlords 
on the ground that it was sold and relinquished 
in favour of the purohasor ; the tenant paid 
rent only for the portion of the holding which 
remained in his possession. 

Held (i) it is open to the landlords to deoline 
to accept an apportionment of the rent and to 
deoline to recognise any division ofthe holding. 

(ii) On the tenant refusing to pay the entire 
rent of the whole holding, the landlords may 
institute a rent suit and so bring the holding to 
sale in exroutionof any deoree they may obtain* 
But this is not the only course open to tho 
landlords. The landlords may be at liberty, if 
they so chose, to accept from tho tenant the 
amount of rent tendered by him for the land 
ho still held without prejudice to any right 
whioh they might have as proprietors in respect 
of the transferred portiou, 

(iu) Only one conclusion is possible from the 
transfer coupled with ihe subsequent rofusal to 
pay the rent of tho transferred portion ; clearly, 
that would amount on tbo part of the tenant 
to a disclaimer of all right, title and intereot in 
tho transferred portion. 

(iv) As to Ihe landlords, such conduct on the 
part of ihe tenant put an end to the relation- 
ship of landlord and tenant By such acts and 
conduct, tbe tenant made it as clear as possible 
that ho had no further inter* st in the land. 
Tho land would therefore, bo at the disposal of 
the landlords, unless any third person can 
make out a good title to possession ns against 
them. Kunja Klehore Pal Chowdhury v. 
Baraa Sundarl Daecc, 13 O. 878 = 35 Ind. 
Cas. 781. 

Richardson and Imam, jj. 

(29) Transfer of Property Act , 8 . 108 ( h ) — 
Ejectment — Tenant's right to compensation 
for buildings or for time to remove them 
afttr expiry of term— Equitable estoppel. 

Tbo erection of buildings by a tenant on 
leasehold laud without any objection by the 
landlord does tiot change the tenant’s right of 
tenanoy into a perpdual right of occupation 
though the 1 »rdlord may have Allowed and even 
rropgmted the tenant's right to free sale of 
h'lUFLR erected or. the land by them and accepted 
purchasers of tbe building as his tenant. 

Nor is tho tenant or a purchaser from him 
entitled to any compensation for the costs 
of the building on the grdund that the land- 
lord m pemulting the sale, and recognising 
tbe purchaser as Ins tenant has encouraged tho 
expectation on tho part of the tenant that he 
would be entitled to oomponsalion if suddenly 
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• 

ejected. To create an equitable estoppel against 
the landlord in auoh a oase it is incumbent on 
the tenant to show that the landlord’s conduct 
amounted by plain implication to a oontraot to 
ohange the right ot tenancy into a perpetual 
right of oooupation. * 

The rule established in India in suoh oases is 
that of B. 108 (7i) of the Transfer of Property 
Act which provides that the lossee may remove 
at any time during the continuance of the lease 
all buildings which he has attached to the 
earth provided ho loaves the property iu the 
etate in whioh he reoeived it. 

Semble — The Court may give the tonant 
reasonable time after the termination of the 
lease in whioh to remove the buildiDgs. 

For suoh further time the landlord is entitled 
to damages for u^e and oooupition or mesne 
profits at a fair and reasonable rate. 

Case-law on the subject reviewed and discuss- 
ed. Moola Mahomed Bin Moolla Mahomed 
¥. P.K. Eorahim, 9 Bar. L.T. L0i = 9 L.B.R. 
433 — 35 Ind. Cas. 735. 

FOX, C.J. and TWOMKY, .7. 

(30) Suit by one of several landlords— Joinder 
of parties 

One of several landlords can maintaiu a suit 
for rent or iu ejectment against a tonant with- 
out joining tho otbur co-owners either as plaint- 
iffs or as defendants. The only questions in a 
suit foi rent arc (a) whether the relation of 
landlord and tenant subsists between plaintil! 
and defendant and (b) whether the amount sued 
for is duo. A suit for rent is r.ot a Huic for 
determination of Milo to immoveable property. 
K P. Mahomed Ebrahlrn v. K.E. Mahomed, 
9 Bur. L T. 110 = 36 lud. Cas. 337. 

U KIN, J. ' • 

(31) Tenant ext cutinq the lease but not let into 
po,s$essio?i by the lessor- -Whither can deny 
lessor's title — Estoppel — Evidence Act, 
S' 1 16 —Fraud— Mist epresentahon— Coer- 
cion. w 

I Ida by the majority (Chief Justice contra) 
fchaL a tenant who has executed a lease but has 
not been let into p^session by the lessor is 
estopped from douying his lessen'd title, in tho 
abtamoo of proof that be executed tin. lease iu 
ignorance of the defect in his lessor’s title or 
that his execution of the lca^o was procured by 
fraud, nuHroprcfieuiation or coercion. 

Per Chief Justice A tenant who was let into 
possession u e flopped from denying a landlord’s 
title. \ tenant who was not let into possession 
by the person sjeoking to cj.^ot hiui in not estop- 
ped from denying the plaintiff’s title ; ho may 
show that the title is in some ihird Jorwm or in 
himself. But the execution of a kasc or pay- 
ment of rent by the defendant is a prima facie 
proof of tho plaintiff’s title which the Court 
dealing with the evidence will ordinarily treat 
as conclusive in his favour unless tho fact is 
sufficiently explained. In most oases of lhij 
nature the presumption in favour of the 
plaintiff can only be displaced by the defendant 
showing that the attornment was made by him 


Landlord and Tenant— {Continued)., m 

in ignoranoe ot the plaintiff’s title or was 
induoed by fraud, misrepresentation or ooeroion. 
Yenkatta Chetty v. Alyanna Goundan. §1 M. 
L.J. 712 = 90 M.L T. 467= (1917) M.W.N. 65= 

6 L.W. 301 = 36 Ind. Cas. 817 (F.B.). 

ABDUR QAHIM/O C.J., SESHAGIRI IYER 
and Phillips, M. 

(39) Tenant , if can contest landlord's title — 
Adverse possession, title by— Lessee, if can 
acquire such title against his lessor — Non- 
payment of rent , if creates adverse possession • 

A tenant cannot dispute the landlord’s title 
without first going out of occupation, and there- 
by making it dear that he intended to dispute 
the title of his laudlord (a). 

Where a losseo enters ifcto possession under a 
lease, he oaunofc acquire any title by adverse 
possesion against bis lessor ponding the term 
of his lease, unless he distinctly asserts suoh a 
title to his knowledge and gives him notice that 
he asserted such a title (b). 

Failure to pay rent to the lessor by tbe lessee 
does not alone operate to ornate in favour of the 
lessee a title by adverse possession. Reajuddl 
Beparl v. Chand Baksha Hajl, 24 C.L.J. 453 
= 35 Ind. Cas. 28. 

SANDERSON. C J. and MOOKERJEE, J. 

References (a) (1832) 9 Bin. 41, JR. (6) 

7 C.L.J. 615, b\ 

(33) Possession by tenant of laiids adjacent to 
his own holding — Presumption — Un- 
conscionable bargain— Undue influence. 

Where a tonant is Aund in possession of land 
adjacent to other lauds admittedly under his 
cultivation, and where it is shown that for the 
whole area of land held by the tenant he pays 
rent to the zemindar, and has for years cultiva- 
ted tbu land acquired without objiction from 
the z inindar’s seivant, that land must, until 
the contrary is proved, be presumed to be a 
part cl his holding (a). 

Where a harsh unconscionable bargain is 
entered into by the tenant for no apparent 
reason at all, tho Court is justified in presuming 
that undue influence was brought to bear upon 
him by the malik who undoubtedly stands in a 
position from vhich mob undue influence can 
be oxi jessed. Kashi Nath Bay y. Raja Durga 
Prasad Singh, 1 Pat. L.J, 604. 

# ROE and J\VAL\ fttASAD, JJ. 

Refnt; t ces :-{a ) 12 C.L.R, 4ftT ; 3 G.W.N, 
763, Avpr. ; 19 U.W.N. HO; 19 C.W.N. 11:3, 
Rtf to. 

(34 J Claim of under proprietary right by 
lessee — Assertion of title by adverse posses- 
sion, • 

Whero possession of land has continued in a 
person as lessee, no question of adverse posses- 
sion or of limitation arises and tho lessee cannot 
set. up undi.f-propi'ioLary rights to the land 
incouHistont with that under which he entered 
inio possession. Ram Asro y. Muhammad 
Abul Hasan Khan. 30 Ind. CaH. 218. 9 

Lindsay, j c., and Kakhaiya Lad, 
A.J.C. 
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(36) Right of landlord to claim wet rate from 
tenant for raising wet crop on dry land— 
Qu&tom to pay enhanced rent. 

A oustom to pay enhanced rent if wet orops 
are cultivated on dry lands (provided that the 
wet orops are not raised rtith thp help of the 
improvements e£footod°at the tenants’ sole 
expense) is not illegal. Mnthu Ohettlar v. 
Muthusaml Pillai, 30 Ind. Oas. 486. 

OLDFIELD and 8ADASIVA AlYAR, JJ. 
References 17 M. I; 31 M, 19*17 M.L.J. 
511 = 3 M.L.T, 103, F. 

(36) Grant of land— Grove tenure — Trees cut 
. subsequently and land brought under cultiva- 
tion— Resumption— Right to hold in rent free 
tenure— Date of cultivation — Commencement 
of the right — 1 Land* — Whether term in- 
cludes groves — Oudli Rent Act, 1886, 
8. 107 H. 

Where the holding was given to a person’s 
ancestor in grove tenure and the trees in the 
portion of the holding whioh had subsequently 
been assessed to rent in under-proprietary 
tenure were not out down until the fasli year 
1310. 

Held that the person’s title to hold the land 
as a cultivator in rent free teuure does not 
commence until the treos were removed and 
the land cultivated. 

Under 8. 107-H the plots must have been 
hold as ' land’ rent free for 50 years and by two 
successors and not as grove for rhat period. 

1 Land’ as defined in the Oudh Rent Aot does 
not ordinarily include grqj’es. Thakur Gaurl 
Shankar y. Abu Muhammad, 33 Ind. Gas. 
147. 

Holms, s.m, and Campbell, j.m, 

(37) Acceptance of enhanced rent by landlord 
— Enhancement subsequently declared 
illegal — Notice of ejectment if proper — 
— Estoppel . 

A landlord who had accepted onhancod ront 
from his tenant, though the enhancement was 
subsequently declared illegal, could not give 
notice of ejeotment to his tcrant, within seven 
years as he was estopped fr im pleading that 
there had boen no ohange of rent within that 
period. Raja Rameshar Bakhsh Singh v. 
Raghubar, 33 Ind Gas. 163. 

Campbell, j.m. 

(38) Person having no transferable right*- 
Tronsfer'by that person— Effect* 

If a tenant having no transferable right, 
nevertheless makes a transfer, the transferee 
oannot claim his title to hold as more than an 
ordinary tenant, but remains only au ordinary 
tenant liable to njaotment. Ram Nath y. 
Avadh Bihari, 33 Ind. Cas. 210. * 

CAMPBELL, J.M. 

(39) Oceupancy tenant — Determination of rent 
—Oudh Rent Act iXXII of 1886), Ss, 5 and 
33. 

Where an occupant y tenant under B. 6 of the 
Oudh Rent Aot (XXII of 1886), refuses to come 
to terms with his landlord as to his rent, the 
latter can sue the former for the determination 
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of the rent. Ghunnn Shah v. Maulvl Evas 
All, 33 Ind. Cas. 214. 

Campbell, j,m. 

(40) Tenancy at deliberate favourable rate of 
rent— Non- liability to ejectment . 

Where tenants hold their land at a favour- 
able rate of rent, the rate in their oaae being 
deliberate and not aooidental, they oannot be 
ejected from .their holdings by their landlord as 
mere tenants. Krishna Prasad Singh y. 
Suraj Pal 8ingh, 33 Ind. Cas. 214. 

Oampbell, j.m. 

(41) Notice of ejectment by single co-sharer— 
If proper— Oudh Rent Act (XXII of 1886), 
S. 126, cl. 3, special contract referred to in. 

Where the solo collection of rent by a single 
co-sharer landlord is not proved, he is not by 
himself entitled to issue notice of ejeotment to 
the tenant. 

The special oontract mentioned in ol. 3 of 
8. 126 of the Oudh Rent Aot (XXII of 3886) is 
a special contraot between the co-Btaarers and 
not a contract between landlord and tenant. 
Sahdeo v. Mahadeo, 33 Ind. Cas. 215. 

Holms, s.m, 

(12) Tenant at favourable rent— Status— Non- 
liability to ejectment as mere tenant. 

Whore a person has beeu paying rent not in 
excess of the Government revenue, which 
oonsLitut.es a favourable rent, nolioe of ejeot- 
ment cannot be issued against suoh person, as 
hia status is superior to ihat of a mere tenant. 
Lai Trlbhuwan Nath Singh v. Musaramat 
Ganga Del, 33 Ind. Cas. 232. 

Campbell, j.m. 

(43) Partition papers, clerical error in— If 
enhancement of rent. 

Where by a petty clerical error in the parti- 
tion papers of landlords the rent of a portion of 
tho holding of a tenant is mistakenly recorded, 
it cannot bo considered an enhancement of the 
rent, so as to give to the tenant a fresh statu- 
tory tenanoy thereby. Achhalblr Singh Y. 
Dalip Singh, 33 Ind.Cas. 234. 

CAMPBELL, J.M. 

(44) Succession— Rightful successor — Direct 
heirs, successor's rights in presence o/— 
Tenant without right of occupancy . 

A nephew is the rightful successor to hiB 
unolc’s rmU free-holding after the death of the 
udcIq’s sons without issue, and is entitled to 
under-propriotary rights therein. But he is 
only a tenant without a right of oooupanoy as 
regards the land of those grantees who have 
left direot heirs. Hayat Ahmad y. Badri 
Pande, 33 Jnd. Cas. 236. 

HOLMS, S.M. and CAMPBELL, J.M. 

(45) Death of tenant— Acceptance of rent 
from person other than heir — Admission to 
tenancy— Oudh Rent Act (XXII of 1886), 

S, 127, inapplicability of. 

Mere aooeptance of rent by a landlord from 
tne heir of a deceased tenant after the expiry of 
the latter’ 8 statutory tenancy, does not amount 
to acquiescence in the continuation of the 
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holding by the former, provided that steps are 
taken to ejeot him at the earliest possible 
opportunity. 

The receipt of rent fr^m a man, who is not 
an heir to a deceased tenant, for periods subse- 
quent to his death, is sufficient evidence of his 
admission to tenanoy giving him a fresh statu- 
tory period, and S. 127 of the Oudh Rent Aot 
(XXII of 1886) which only applies to persons 
occupying land without the consent of the 
landlord does not apply. Jagmohan Upadhya 
Y» Kamta Shiroman Prasad Singh, 33 Ind. 
Cas. 247. 

Holms, s.m. and Campbell, j.m. 

Reference :— 3 Rev. L. J. 96, D. 

(46) Ejectment , notice of — Tenant holding 
separate and joint holdings — Notice , in 
respect of separate holding only invalid. 

Where a tenant holds a separate holding in 
addition to a joint holding the rent of which is 
inoluded in the rent of the separate bolding, 
and the landlord issues notice of ejootment in 
respeot of the separate holding alone, such 
notice is invalid as being in respeot of part of 
the holding. Kunj Blhart v. Amresh Bahadur 
Singh, 33 Ind. Cas. 263. 

Holms, s.m. and Campbell, j.m. 

(17) Notice of ejectment— Per son recorded as 
sole tenant — Bis sole liability to be sued 
by landlord . 

Where a person has been recorded as the sole 
tenant with respect to a holding for a number 
of years and the zemindar has been collecting 
rent from him alone, the latter ip entitled to 
issue notice of ejectment to him alone without 
hunting about for any one who might have 
some claim as oo-beir to that holding. Tri- 
bhuwan Dat v. Muhammad Abdul Hasan 
Khan, 33 Ind Cas, 264. 

Holms, s.m. 

(48) Settlement decree — Bolding of land by 
way of Kabzidari— Starts of such tenant 
— Oudh Rent Act (XXII of 1886). Ss. 6 
and 33* 

A settlement Court decided that certain per- 
sons who after parting with their proprietary 
rights had retainod thoir sir at a low rent, 
should hold that land by way of kabzadari, 
being “ a right something between sir and 
kabtadari. n Held that though the rights of 
occupanoy which were decreed were not rights of 
occupancy corresponding to those un*der 8. 5 of 
the Oudh Rent Aot (XXII of 1886), still S. 33 
of the Aot was applicable to the case as the 
oporatiou of that section was uot confined to 
tenants with a right of oooupanoy under S. 5. 
Bunlyad Husain v. Ram Bahai Singh, 33 Ind. 
Oas. 266. # 

Holms, s.m. and Campbell, j.m. 

References:— B.D. No. 6 of 1870; 8.D. No. 3 
of 1893, Rel.\ B.D. No. 11 of 1912; 8.D. No. 23 
of 1892, D, 

(49) Grove— Re-planting of trees— Landlord, | 
consent of— Negligence to object— Inference 

Where a landlord has allowed the tenant of 
a grove to go on planting and looking after his 
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trees for a number of yeara, the landlord's con- 
sent to the re-planting of the grove may be 
regarded as implied by his neglect in not object- 
ing at an earlier stage ; and the ordinary cus- 
tom as to a tenant's right in grove as laid down 
in B.D* No. 2 of 1892 is applioable. Gajadhar 
v. Lai Bahadur Slifgh, 33 Ind. Cas. 322. 
Baillie, s.m. antf Bbown, j.m. 
References 8.D. No. 2 of 1892. Appl* ; 
S.D No. 1 of 1908, D. 

(50) Bengal Tenancy Act (VIII of 1886), 
Ss. 50 and 105— Application under 8 . 105— 
Settlement of rent — Presumption under 
8 . 50— When made — Evidence as to uni- 
form rate of rent . 

When an application by a landlord is made 
under 8. 105 of the Bengal Tenanoy Aot (VIII 
of 1885), as amended by Bengal AotB (III of 
1898 and I of 1903), for settlement of rent after 
the final publication of the Reoord of Rights, 
the tenant is entitled to tho benefit of the 
presumption which may be made under 8. 60 
of the Aot. 

Where tboro is some evidence on the part of 
the tenants as regards the ratG of rent paid by 
them and the evidence is sufficient to Bhow that 
the rate of rent h is been uniform for the re- 
quired period, and the landlord of the village 
has not produoed any of the village papers the 
Court is entitled to hold on the evidence before 
it that it has been proved that the tenants have 
been holding their land at a fixed rate of rent. 
Phulohand Lai v. Harman Singh, 33 Ind. 
Oas. 415. 

ClIAMIER, C J. #md JWALA PRASAD, J. 
Reference :— 37 U. 30, F. 

(51) Oral agreement to pay enhanced rent — 
Agra Tenancy Act (II of 1901), S. 36, rent 
“ previously payable M under . 

There is nothing in the Agra Tenanoy Aot (II 
of 1901) to prevent an occupancy tenant from 
agreeing orally to pay an enhauoed rent, and 
from paying such reut accordingly. 

Where such oral agreement is followed by 
payment of rent at the new rate, the new rate 
beoomea the rent “ previously payable ” under 
the 8. 35 of the Aot, and tho landlord is enti- 
tled in future years to recover at that rate. 
Macklnnon v. Tiikaochan Glr, 33 Ind. Cas. 
417. 

Porter, s.m and Baillie, j.m. 

• 

^(62) Grain rent, change of — Agra Tenancy 
Act (II of 1901), S. 52, procelding under— 
If necessary. 

A zemindar and a tenant can without a for- 
mal proceeding under 8. 52 of the Agra Tenanoy 
Aot (II of 1901) alter a grain rent in any 
way they ohposo. Bheothalal Upadhiya v. 
Muhammad Bashir All Khan, 33 Ind. Cas. 419. 
Baillie, s.m. and Brown, j.m. * 

(53) Grant of permanent granti tenure— Re- 
sumption and settlement with heirs— 8ale 
to strangers— Enhancement of rent— Bengal 
Tenancy Act (VIII of 1885), Part II, 
Chap, X, Ss, 104, G and H, 191, f&2— 
Suit for rent against tenant— Res judioata. 
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, Some years after the granting of a permanent 
lease, ( granti tenure ) by a zemindar, in favour 
of the father of the defendants, of lands, parts 
of wl^ioh, it was known were liable to resump- 
tion by Government one of iho chain inoludod 
in the lease was resumed by Government, who 
formed it into a separate estate apd p ranted it 
in temporary eetfch men<- in 1884 fgr 20 years to 
the heirs of tho zemindar assessed with a rent 
of Ra. 850. One of the heirs of the zemindar 
Bold his interest in the permanent estate to one, 
and his interest in the chak to another The 
purchaser of the interest' in the chak together 
with tho remaining heirs of the z emindar sued 
the father of the defendants for the recovery of 
the chak rent The euit which went up to the 
Privy Council, was dismissed as it was held by | 
the Privy Council that the resumption of the 
chak by the Government could not abrogate tbe 
rights of the lessee (the father of the defendants) 
vide 30 0. 811. 

Then in 1904 a settlement of the chak was 
made with plaintiff and the brothers of the 
purchaser. A considerably large sum of money 
(Rs. 1,967) was assessed as the rent payable 
by defendants for the chak after the settlement I 
proceedings under Part II, Chap. X of the | 
Bengal Tenancy Act (VIII of 1885). In a suit 
against defendants for recovery of arrears of 
rent it was hold that as the defendants (tenants) 
did not appeal as to tbe entry of rent which 
was made in their presence and did net impugn 
it under 8. 104 H, tho enhancement which 
was dearly made wiih full jurisdiction under 
S. 192 beoamo final and could not bo disturbed; 
and that as the landlords settlement-holders 
were not tbe representatives of tho original 
grantor of the lcaee the Privy Ccunnil decision 
30 C. 811 did not operate ast-rs judicata. Khl- 
roda Kanta Roy v. Akhoy Kumar Chatterjee, 
33 Ind Cjis. 4/0. 

HOLMWOOD and IMAM, JJ. 

References 30 C. 811 (P.C.), R. ; 18 C.W. 
N. 907, D. 

(54) Tenancy with special conditions— Non- 
occupancy tenancy . 

A zemindar agreed that h i would allow his 
tenants to hold land on the following condi- 
tions : — 

(i) that the tenants would from that day 
remain in possession Jiko (mill) fired rate 
tenant.?, in the future there would be no en- 
hancement efrrint on them or on their heirs ; 

(li) that on certain conditions they would 
have a right of transfer among themselves but 
not* to outsiders ; 

(iii) that ou certain conditions they would 

have rights of mortgage ; , 

(iv) tjiat they would have rights of sale on 
oertain conditions, subject to tbe zemindar's 
right of pre emption. 

Reid that the teaanoy whioh was created 
under the above circumstances was only a non- 
ocoupanoy tenAnt witu speoial conditions ; and 
that the other privileges of a fixed rate tenant 
whioh were not specifically mentioned, wore 
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not conferred. Jang Bahadur Singh Vf Muha- 
mmad Tahla, 33 Ind. Cas. 425. 

Holms, s.m. 

(55) Kabuliafc, condition in — Renewal of 
lease, covenant for— Terms of conditions , 
non-specijiwtion — Effect. 

If the option givon to a tenant to take a fresh 
lease on a fair rent, docs not state tho terms of 
the rouewal, tho new lease will bo for the same 
period and pn tho same terms as tho original 
lease in respoot of all the essential conditions 
thereof, except as to the covenant for renewal 
itself i and tho silence in the conditions as to 
tho terms for which the settlemonc is to be 
made, docs not render tbe covenant unenforce- 
able. Rasul Oazi v. Abdul Jalil Khan, 33 
Ind. Cas. 450. 

Newhould, j. 

References:— 1 3 C.W.N. 595, N.F.; 16 
C.L.J. 217, Rel. 

(56) Tenancy — Permanent tenure created 
before Transfer of Property Act - Transfer- 
ability - Dec* ee for rent against registered 
tenant — Sale of tenure in execution— Rights 
of prior purchaser . 

A permanent tenancy created before tho pass- 
ing of the Transfer of Property Act. and which 
would be governed by its provisions had it been 
created after the passing of that Act, is transfer- 
able. 

Where a transferable tenure has been sold in 
execution of a decree for rent against the 
registered tenant, tho sale cannot affect the 
interest of a prior purenaeer of a portion of the 
tenure on the principle of representation, where 
the purchaser has since tho purchase made 
applications to the landlord that his name 
should be regi.dercd and has refused to be 
represented bv bis oo-sharer tenant. Madhu 
Matl Dcbi v. Harendra Lai Roy Chowdhury, 
33 Ind. C s. 502. 

TEUNON and NEWHOULD, J.J. 

References 4 C.W.N. 574 ; 2 C.W.N. 122; 
7 G L.J. 107; 32 O. 1021 = 9 C.W.N. 896; 
7 C.L.J. 553; 7 B.L.R. 152=12 W.R. 496, R. 

(57) Suit for determination of tenure — Res- 
jud'eata- Usufructuary mortgnqe of fixed 
rate tenancy— Death of mortgagor without 
heirs — Ejtctment of mortgagee without 
redemption — Not permissible. 

A decision in a jamabandi case declaring 
oertain pe*s >ns to be non-oeojpunoy tonantfl 
but not determining tho length ol tho tenancy, 
docs not operate as res judicata in a subsequent 
suit for determination of their tenure. 

On the death without heirs of a fixed rate 
tenant who h^s usufructunlly mortgaged his 
holding, the landholder cannot eject the mort- 
gagee in possession without paying the mort- 
gage money. Lai Bahadur Rai v. Maharaja 
of Ylzianagararn, 33 Ind. Cas. 556. 

Holms, s m. and Camphell, j.m. 

Reference ;— 29 Ind. C*h. 655, F. 

(58) Arrears of rent— Mode of assessment— 
• Fair occupation of rent — Non liability of 

rent- free tenant— Oudh Rent Act (XXII of 

1886 ). 
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Landlord and Tenant— (Continued)* # , 

Where «the relationship of landholder and 
tenant exists and there has been an agreement 
to pay rent, whether the amount payable has 
been fixed or not, it is open to the Court to 
allow arrears of rent according to the rate 
originally fixed, even if the agreement has 
terminated, or, in ease where thtf rent has not 
been fixed, to assess a fair oeoupation rent and 
award arrears on that basis. But where there 
has »cen no agreement to pay rent at all and 
where the agreement has been that the land 
should be held rent-free, though, if the land- 
lord desires to discontinue the indulgence^ he 
may obtain an assessment of rent to be ohar'ged 
in future years, he oannot be permitted to give 
retrospective effect to that desire and olaim 
arrears of rent assessed on the basis of a fair 
oeoupation rent or on any other basis, Thakur 
Sura] Bakhsh Singh v. Sitla Bakhsh Singh, 
33 lnd. Cas. 770. 

STUART, A..T.O. 

References 9 O.C. 296; 9 O.C. 362; 10 
lnd. Cas. 2, R. 

(59) Lease taken from one of several co- 
sharers — Right of latter to sue in ejectment 
— Tenant — Inability to dispute his lessor's 
title — Estoppel . 

Whore a person takes a lease from one of 
several co-sharers, he cannot dispute his les- 
sor’s exclusive titlo to receive the rent or to sue 
in ejeoiment(a). Maung Shwe Gywa v. Ma 
Shwe Thet, 34 lnd. Cas. 71. 

Mauno Kin, j. 

Reference (a) 13 B. 323, F. 

(60) Co-sharer landlords— Purchase of occu- 
pancy holding by one of them — Non occu- 
pancy right — When preserved — Act VIII of 
1385 ( Bengal Tenancy ), as amended by 
Bengal Act I of 1907, S. 22. 

If tho purchase of an occupancy holding be 
mado by one co-sharer ou bohalfjof all landlords, 
tho whole teuancy merged even under the 
Tenancy Act as it stood prior to 1908(a). 

Where a landlord purchases an occupancy 
holding and gives a lease in respect of it to 
another tenant, be brings the whole tenancy to 
a termination and cannot bo heard to say that 
the non-oooupanoy right still subsists(6). 

If a oo-sharor landlord purchases for himself 
alone an occupancy right, under the old 
Tenauoy Aot (i.e., priot to 1908) the non- 
oooupauoy right would b9 kept alive by the oo- 
sharor landlord purchaser. Raja Ram Sahu v. 
Jhantt Gope, 34 lnd. Cas. 75. 

Mullick, j. 

References : — (a) 24 C. 621, R. (b) 3 C.W.N. 
62, F. 

(61) Ejectment, notice of— Decisional Revenue 
Court — Ttnant's status superior to ordinary 
tenant— Civil suit by proprietor for actual 
possession of land — If maintainable — 
Under ^proprietary rights— Jurisdiction. 

Whore after a notice of ejectment was served 
on behalf of a proprietor on the tenant, the 
latter contested it assorting under-proprietary* 
rights, and the Revenue Court decided that, 


Landlord and Tenant— (Continued). 

though he oould not prove under-proprietary 
rights, he nevertheless had a status superior to* 
that of an ordinary tenant, suoh decision 
afforded a oause of action to the proprietor to 
go to the Civil Court for a declaration that tho 
person whom he sought to ejeot did not possess 
under-proprietary rights ; and in order to main- 
tain suoh a suiji in the Qivif Court it was not 
necessary that the Rovenue Court should defini- 
tely hold suoh person to possess under-proprie- 
tary rights. Bandl Bakhsh v. Indar Pal, 94 
lnd. Cas. 304. 

Stuart, a.j.c. 

Reference s: — 14 O.C. 194, Rel. ; 23 lnd. Cas. 
231, R. 

(62) Estoppel — Nob- transferable holding , 
transfer of — Deposit of amount of decree in 
rent suit by the purchaser — Amount with- 
drawn by landlord — Landlord not estopped 
from disputing transferee's right— Absence 
of sufficient notice of transferee's right. 

Where the purchaser of a nontransferable 
holding deposited tho amount of a rent decree 
to avert sala of tbo holding and the amount 
was withdrawn by the landlord there being 
nothing more to iudioato the purchaser's claim 
to the holding than the appearance of his name 
in the chellan, held that there wabdo sufficient 
notice to the landlord of tho olaim by the pur- 
chaser and that tho landlord was not estopped 
from disputing the transfer Bharat Chander 
Galui y. Praraotha Nath Roy, 34 lnd. Cas. 
337. 

Chitty and Walmsley, jj. 

(G3) Benqal Act (Vlfl of 1885), Ss. 155 ( b ), 
178, 179— Breach of condition not remedi- 
able— Transfer of holding in breach of the 
conditions of the tenancy — Compensation — 
Deposit by the transferee impleaded as 
defendant— Contract made before the Act- 
No declaration that transferee is to be 
regarded as tenant. 

The scope of S. 155, Bengal Tenancy Aot, 
seems to be that whether the alleged breach of 
a condition of the tenancy is capable of remedy 
or not, a sum is to be epocified by tbo Court m 
the suit for ejectment as reasonable compensa- 
tion for the breach and it is only if the tonant 
fails to deposit that sum within the time given 
that the landlord oan have his decree for 
ejectment, , 

m The effect of 8. 178 is that oven when there 
is a provision for re-eutry m a contract made 
before the passing of the Act S. 155 applies 
with full force, 

Injt suit by the landlord for ejeotment ou 
the ground of breaoh of a condition against 
transfer of the»tGnure, in whio h tbe original 
tenant and tbe transferee were impleaded, a 
deposit by the transferee defendant of tbo* sum 
specified as compensation is sufficient. The 
seoticn appears to allow the deposit to be made 
not only by the original tenant but by any 
person who is imploadod as a defendant. . Ia 
suoh a suit a declaration ought not to be gwen 
to the transferee that be is to be regarded aa 
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Landlord and Tenant— [Continued), 

plaintiffs tenant. Aflladdl v. Satiih Ghandra 
'fianerjl, 34 Ind. Gas. 497. 

Beachcroft and Newbould, jj, 

Reference : — 23 0. 77. F. 

(64) Ejectment— Succession to father's pro- 
perty by sons— Entry in the Patwari papers 
of the name of one only-< -Notice to him 
alone — Validity tij . * 

Two sons suooeedod on the father’s death to 
his holding but the name of one only was re- 
corded in the Patwari papers as head of the 
family and it was not proved that the zamindar 
ever aooepted rent from the other, held that a 
notioe of ojeotment issued on that one only is 
sufficient to entitle the landlord to eject the 
tenant. Jhumak Lai £. Sarju Prasad, 34 
Ind. Cas. 711. 

Holms, s.m. 

(66) Rival tenants— Revenue Court's decision 
—Ejectment— Civil Court— Jurisdiction. 

Where a dispute is between a tenant and 
another person who alleges himself to be a 
co-tenant, the Revenue Court has no jurisdic- 
tion to decide the matter finally. It can only 
do so in a suit between landlord and tenant. 
Tarsi v. Mohan, 35 Ind. Cas. 302. 

Walsh and Sundar Lal. jj. 

(66) Joint holding— Surrender by one tenant 
— Deed stamped and registered as convey - 
ance— Effect. 

Even if there could be no valid surrender of 
a portion of a joint bolding by one of the joint 
tenants in favour of the landlord, the deed of 
surrender may operate a« a valid transfer of his 
interest in the holding if the deed is stamped 
as a conveyance and registered and if the trans- 
feror had any subsisting interest in the holding 
at the date of the deed, Abdul Karim Mean v. 
Miajan Mianji, 32 Ind. Cas. 232. 

CHATTERJEE and Newbould, jj. 

(67) Re-entry on re payment of rent— Forfei- 
ture— Days of grace allowed— Power of 
Court to relieve. 

The Court has jurisdiction to reliove a tenant 
from a proviso for re-entry on non-payment of 
rent in all proper cases, whether days of grace 
are allowed or not (a). Narayana v. Hash- 
appaya, 32 Ind. Oas. 626. 

Napier and Srinivasa Iyengar, jj. 

References'.— ta) 16 M.L.J. 210 ; 29 M. 389 = 
15&M.L.J. 208 ; 6 Ind. Cas. 438 = 20 M.L.J. 944 
-8M.LT. ;08 = (1910) M.W.N. 419; 30 iW 
Cae. 536 = 29 M.L.J. 381 = 18 M.L.T. 336 = 
(1916) M.W.N. 857, B. 

(68) Paitme.nl by ryot to one not entitled to 
receive— Discharge of liability. 

Payment of rent by ryot to a person who ib 
not entitled on the date of the payment to 
reoeiva the amount does not discharge him 
from his liability to pay. Macea Meera Leva! 
JRowther v. Eastern Development Corpora- 
tion Go. of London, 36 Ind. CaB. 82. 

Clegg, f.m. 

(69) Ejectment— Right to eject from part of 
holding— Claim of reversioner to sue in 


Landlord and Tenant— (Continued). 

ejectment— Acquiescence of transfer by 
acceptance of rent . 

A landlord oannot seek to reoover only a 
part of the holding or originally created. 

An aotion, for ejectment being based on the 
right to immediate possession, a reversioner ia 
not entitled to sue in ejeotment (a). 

Where a landlord aooepts rent from the 
transferee of his tenant he is not entitled to 
maintain 4 suit for ejeotment of the transferee, 
as the aooeptanoe of rent amounts to a re- 
cognition of and acquiescence in the transfer* 
Bhagloo Shah v. Mahadeo Oh&ndhnrl, 36 
Ind. Cas. 283. 

ATKINSON, J. 

Reference : — (a) 11 O.W.N. 828, Dias. 

1 (70) Tenant out of possession— Liability to 
pay rent. 

A tenant cannot be held liable for rent for 
the time during which he was out of possession. 
Ram Chandra Ghowdhury v. Madho Prasad 
Chatterjl, 36 Ind. Cas. 637. 

BHARFUDDIN and ROW, JJ. 

References 6 Ind. Cas. 478 = 11 C.L.J. 
691, R. 

(70-a) Occupancy holding— Non- transferable 
— Whether recorded tenants represent un- 
recorded tenants— Suit for rent against 
recorded tenant, effect of — Symbolical 
possession, effect of —Execution purchaser's 
suit lor possession— Limitation. 

An occupancy holding not transferable by 
the oustom of the locality was inherited by 
three brothers, defendants Nos. 1, 2 and 3. 
They jointly sold a portion of the Jote to 
defendants Nos. 12 and 13 and established sub 
ryots of whom defondant No. 6 was one. The 
name of defondant No. 1 alone, however, was 
rocorded in the sherishta of the landlord, who 
brought suits against defendant No. 1, alone 
and obtained decrees some of whioh were satis- 
fied by all the brothers, while in execution of 
the last of suoh deorees he purchased the Joto 
himself and settled with the plaintiff. The latter 
within 12 years from the date of symbolioal 
possession but more than 12 years from the date 
of the execution-sale, instituted a suit against 
all the defendants for possession of the holding. 
Held (1) that the suit was not barred asagainBt 
defendants Nos, 2 and»3, tor they having elected 
to be represented in their relations to tbo land- 
lord by their brother, defendant No. 1, were 
parties to the suit in the name of their brother 
and could not be heard to say that they were 
strangers to the Buit ; and that, therefore, 
against them the symbolioal possession gave 
start to a fresh period of limitation : 

(2) That* as defendants 6, 12 and 19 being 
strangers to the suit, the delivery of Bymbolioal 
possession did not afleot their possession, and 
that the suit as against them was barred by 
limitation. (3) That defendants 19 and 13 
being unrecognised purchasers of a portion of the 
bolding, were bound by the result of the rent 
suit and were liable to be turned out by a sepa- 
rate suit brought for the purpose within 19 year*? 
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Landlord and Tenant— (Continued). , • 

fcom thdMate of the'ezeoution-sale. Baida Ua 
Mrldha y. Joynabunneasa Blbl, 92 lad, Gas. 
703. 

D. Chattebjee and Bbachoroft, jj. 
Reference 6 O.L.J. 472, Appl. 

(70-6) Transfer of non-transfeixAle occupancy 
holding by a raiyat , effect of. 

The transfer, by a raiyat, of a non-transferable 
oooupanoy holding is operative against a oo- 
sharer landlord purchasing it subsequently in 
ezeoution of a money deoree against the Raiyat. 
Deo Saran Lai v. Baleavar Handal, 32 Ind. 
Oas. 1009. 

SHABFUDDIN and TEUNON, JJ. 

Reference 42 C. 172. Appl. 

(71) Abadi land — Ejectment of tenant from 
tenancy— Right to live in house — Burden * of 
proof. Shoharat Singh v. Jhagru, 13 A.L.J. 
746-30 Ind. Cas. 782. Bee Final Part, 1916, 
Ool. 883. 

(72) Grove planted on occupancy holding by 
tenant— Right of transfer. Day a Klshen y. 
Mohemraad Vazlr Ahmad, 13 A.L.J. 833 = 80 
Ind. Gas. 666. Bee Final Part, 1916, Col. 884. 

(73) Rent , assessment of. suit for — Lakhoraj 
land — Suit instituted under Reg. II of 1819 
and subsequently transferred to the Civil Court. 

Maharaja Blrendra Klshore Manlkya Baha- 
dur y. Bharat Chandar BInha, 22 O.L.J. 117 
— 90 Ind. Cas. 910. Bee Final Part, 1916, 
Col. 884. 

(74) Adverse possession — Rent, assessment 
of — Mesne profits , claim for . Maharaja 
Blrendra Klsore Manlkya Bahadur v. Nazir 
Mahomed, 22 O.L.J. 122 = 30 Ind. CaH. 917. 
Bee Final Part, 1915, Col. 885. 

(75) Encroachment — Adverse possession — 
Limitation Act, 1877, Sch. II, Art. 144. Maha- 
raja Blrendra Klsore Manlkya Bahadur v. 
Laksml, 22 O.L.J. 129= 30 Ind. Cas. 896. See 
Final Part, 1915, Col. 885. 

(76) Possession, suit for— Suit for assessment 
of rent — Limitation — Squatter— Tenancy. 

Gagan Chandra Chuekerbutty v. Maharaja 
Blrendra KUhore Manlkya Bahadur, 22 C.L. 
J. 135-30 Ind. Cas. 931. See Final Part, 1915, 
Gol. 886. 

(77) Possession, suit for— Allegation, defend - 
ants trespassers— Decree, declaring jemtndari 
title— Decree, also declaring adverse possession 
of defendants— Effect not appealing — Bengal 
Tenancy Act (Vlll of 1886), as amended by Act 
I.P.C. of (1907), S. 103-P, sub- 8. (3) — ‘ Proved 
by evidence, to J>e incorrect'— Evidence, nature 
of— Presumption, if rebutted— Limitation- 
Claim for assessment of rent. • Maharaja 
Blrendra Klshore Manlkya Bahadur v. Kallas 
Chandra Barkar, 22 G.L.J. 140-30 Ind. Cas. 
937. Bee Final Part, 1915. Gol. 887. 

(78) Possession, suit for— Record of rights, 
entry in — Entry made after decision of dispute 
—Correctness, presumption of— Bengal Tenancy 
Act (VIII of 1885), 8. 109, sub-8. (2) (before 
amendment)— Adverse possession — Pleading- 

68 


Landlord and Tenant— (Continued). 

Rent-free title — Long possession— Inference 
Sobhan Baksh y. Maharaja Blrendra Klshore 
Manlkya Bahadur, 22 O.L.J. 144-30 Ind* 
Gas. 939. See Final Part, 1915, Gol. 887.* ** 

(79) Limitation— Rent-free title— Encroach- 
ment — Presumption, Maharaja Blrendra 
Klshore Manlkya Bahadur v. Ram Oharan 
DaB, 22 C.Ij.J. 147 -30 Ind. Gas. 942. See 
Final Part, 1915, Gol. 887. 

(80) Limitation — Adverse possession— Claim 
for assessment for rent. Maharaja Birendra 
Klshore Manlkya Bahadur v. Anandaprlya 
Balshanabl, 22 O.L.J. 151-30 Ind. Oas. 946. 
See Final Part, 1916, Col. 688. 

(81) Limitation — Adverse possession— Rent- 
free tenure. Maharaja Blrendra Klsore 
Manlkya Bahadur v. Ram Chandra Dey, 22 
C.L.J, 153 — 30 Ind. Cas. 948. See Final 
Part, 1916, Col. 888. 

(82) Rent of shop the stock in which is mort- 
gaged— Mortgagee's liability to pay rent — Want 
of privity of contract between landlord and 
mortgagor. BansUal Abhoyohand v. Mahomed 
Ebrahlm Mulla, 8 Bur. L.T. 163 = 8 L.B.R, 
164 = 30 Ind. Caa. 675. See Final Part, 1916. 
Col. 888. 

(83) Pre-settlement inarn — No exemption— 
Contract Act, S. 'IQ— Suit for return of ordinary 
and penal water rate — Res judioata. Collector 
of Kistna v. Daslka Srlramulu, (1915) M.W. 
N. 467-29 M.L.J. 597 = 30 Ind. Cas. 178. See 
Final Part, 1915, Col. 889. 

(84) Civ. Pro. Cod%{ 1908), S. 11— Rea judi- 
oata— Pent for prior fasli fixed by an ex 
parte decree— Decision whether res judicata in 
a subsequent suit for compelling acceptance of 
putta —Document, objection to admissibility of, 
not raised in lower Court^-Effect of the docu- 
ment only tried to be explained away — Objection 
whether can be raised in second appeal— Blow- 
ing hot and cold— Finding of fact — Second ap- 
peal, interference in, when permissible — Land- 

. lord and tenant— Temporary departure from 
I usage or contract, if disentile s either landlord 
or tenant to revert to original contract or usage 
— Madras Estates Land Act, Ss. 27 and 28— 
Presumption— Proof to the contrary — Madras 
Estates Land Act , S . 26 (3) only a repetition 
of S. 11 of Madras Rent Recovery Act (VIII of 
1865)— Gadupatkattu village, what is- Ayya- 
pcyutnalodayan y. Ram a a ami Chettlar, 2 

L. W. 650 = 29 M-L.J. 362-0915) M.W.N. 
614 — 30 Ind. Cas. 983. See Final Part, 1915, 
Col. 890- 

(85) Sale of holding for arrears of rent* — 
Merger of occupancy right — Notice to quit, 
effect of. E&kuf All v. Meajan, 29 Ind. Cas. 
686-43 C. 164. Soe Final Part, 1915, Gol. 
892. 

(86) Clause for relinquishing — Sow far 
alienation a desire to relinquish— Forfeiture— 
Road cess — Mad. Act V of 1884. Malltht 
Hengsu y. Soma, (1915) M.W. N. 639— 29 

M. L.J. 452-30 Ind. Gas. 494. See Final Part, 
1915, Gol. 892. 
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Landlord and Tenant— [Continued). 

(87) Permanent lease— Non-payment of rent 
—Provision for days of grace - Power to relieve 
against forfeiture — Agricultural leases — Law 
applicable. Appayya Shetty v. P. M • Mahara- 
made Bear!, 29 M.L J. 381 = 18 M L T. 336 = 
(1916) M W.N. 857 -=30 Ind. \3as. 596 = 39 M. 
834. Soc Final Fart, 1915, Cul.,.893- 

( 88 ) Mwqeni tenant - Right to tut trees on his 
holding. Krlahoacharya y. Anthakkl, 29 M. 
LJ 3i4 = (19l5, M. W.N. 720=19 M.L.T. 9.18 
= 31 Ind. Cas. 1‘2. Sfo Final Part, 1915, 
Col. 893. 

(89) Diy area left waste without the tenant's 
negligence — Tenant if liable to pay rent therefor — 
Madras Estates Land Act,, I of 1908, S. 4, if dis- 
entitles tenant to claim exemption from payment 
—Practice and Procedure— Suit against a dead 
man— Amendment of plaint into one as against 
legal representative, if allowable. In re Aruna- 
chelarn Chettlar, 2 L.W. 828 = 30 Ind. Cas. 
679. Sec Final Part, 1915, Col. 894. 

(90) Suit for arrears of rent— Previous decree , 
whether proves landlord's title — Presumption as 
to continuance of relationship— Evidence Act, 
S. 114, ill. (d). Hlranmoy Cumar Saba y. 
Ramjao All Dewan, 29 Ind. Cas. 694 = 20 C. 
W.N. 48 = 43 0. 170. See Final ParL, 1915, 
Col. 895. 

(91) Ejectment— Durpatnidar— Condition in 
durpatni that tlurpabiidar i will get khut 1 
rent from cliakrnn tenant— Chain an land , 
resumption of Unauthorised settlement by 
Zemindar— Chakrun tenants, settlement ivith— 
Tenants, if liable to be ejected — Mesne profits . 
Hazard Lai Sarkar y< Maharaj Kumar 
Kehaunish Chandra Roy Bahadur, 22 C.L J. 
290 = 31 Ind. Cas. 249. See Final Part, 1915, 
Col. 896. 

(92) Tenant holdinq over after notice to quit 
— Suit tor mesne profits a proper suit— Suit 
for rent may be amended to one for use and 
occupation. Maung Po Shin v. Mahomed 
Thumb!. 8 Bur. L.T. 234 = 30 Ind. CaB. 753 = 

8 L.B R. 270. Bee Final Parr, 1915, Col. 9%. 

(93} Ejectment — Waiver — Acceptance of rent 
— Future default— Waiver by receipt of rent 
and waiver by distress, difference between — 
Transfer of Property Act, S. 112. Raj Mohan 
De v. Matl Lai Saha Poddar, 22 C L.J. 546 = 
33 Ind. Cas 331. See Final Part, 1915, 
Co!. 697. 

(91) Beductionof rent, suit for—Diluvimt— 
Portio i of tand demised — Bengal Tenancy 
Act <vm of 1885), S 52 Nawab 8lr Sall- 
mulloah Bahadur v. Kallprosonno Parbat, 
22 b.L J. 569 = 33 Ind. Cas. 349. See Final 
Part, 1915, Col. S97 

(95) Partition into separate tqnanoics with- 
out tenant's oonsent— Difference between parti- 
tion under Act VIII of 1876 and partition 
made by Civil Court— Sale r.f entire separated 
holding by tenant— Abandonment. See BEN. 
ACT VIII OF 1876 (ESTATES PARTITION) , 
No. 1, 1 Pat. L.J. 270. 

(96) Bee BEN. ACT VIII OF 1885 (TENANCY), 
No. 6, 24 C.L.J. 3C3. 
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(97) See Ben. ACT VIII OS' 1885 
(TENANCY). No. 48, 34 Ind. Cas, 82. 

(98) See BEN. ACT VIII OF 1885 (TEN- 
ANCY), No. 74, 34 Ind. Cas. 637. 

(99) Legitrnjate purpose and scope of Bengal 
Tenancy Act. See BEN. ACT VIII OF 1886 
(TENANCY), No. 90, 20 C.W.N. 872. 

(100) Money rent— Kabuliat— Rent in kind 
— Stipulali&n to pay fixed sum in default-— 
Enhancement — Validity. See BEN. ACT VIII 
OF 1885 ( TENANCY), No. 13, 23 C.L. J. 636. 

(101) Part of tenure created before the Per- 
manent Settlement but separated by assignment 
and held at proportional rent by assignee — 
Confirmatory sanad if creates now tenuro — En- 
hancement of rent. See BEN. ACT VIII OF 
1885 (Tenancy), No. 6, 20 C.W.N. 1002. 

(102) Pattah and kabuliat enhancing rent 
and creating permanent mukarrari interest — 
Plea of undue influence — Efloot of ratifying 
kabuliat — Claim for enhancement for improve- 
ments when to be made. See BEN. ACT VIII 
OF 1885 (TENANCY), No. 18, 1 Pat. L.J. 
76. 

(103) Plaintiff shown as tenant liable to pay 
rent in Record of Rights — Sait for declaration 
that he was a lakhiraj tenant not liablo to pay 
rent — Nature of suit— Limitation. Soo BEN. 
act VIII of 1885 (Tenancy), No. 59, I 
Pat. L J. 73. 

(104) Sale of portion" of tenure by registered 
instrument — Non-payment of landlord’s fee — 
Title if passes — Purchaser allowing vendor to 
represent him before landlord- Effeot. on rent 
sale. Soe BEN. ACT VIII or 1885 (TEN- 
ANCY). No. 8, 20 C.W.N. 355. 

(105) Wrong entry in Record of Rights — 
Suit for declaration— Whether governed by 
Bengal Tenancy Aol — Holding at. fixed rates — 
Evidence of long payment at unchanged rate — 
Admissibility — Presumption. See BEN. ACT 
VIII of 1885 (Tenancy). No. 30, l Pat. 
L. J. 67. 

(JOG) Bee MAD. ACT I OF 1908 (ESTATES 
Land), No. 2, 35 Ind. Cas. 121. 

(107) Commutation of rent — Principles 
regarding t award of. Soo MAD, ACT I OF 
1908 (Estates LAND), No. 26, 34 Ind. 
Cas. 935. 

(108) Levy of Kanqanam foe whether legal — 
Zarnindar’s rieht to enter on holding for esti- 
mating out-turn — Loss of crops Swing to theft, 
cattle, et<v— Liability of tenant — Right to 
charge rent ou uncultivated portion — Kulam 
Korvai lands— Right of zamindar to Sarasari 
— Dry crops on nanja lands — Liability for wet 
rates. See MAD. ACT I OF 1909 (ESTATES 
LAND), No. 10, 20 M.L. T. 70. 

. (109) Receiver appointed to realise arrears 
of rent, if landlord. See MAD. ACT I OF 1908 
(Estates LAND), No. 7-6, 36 Ind. Qas. 82. 
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Landlord and Tenant— (Continued), , a 

(110) Remission for shavi— Nature of obliga- 
tion— Enforceability. See Mad. ACT I OF 1908 
(Estates Land); No. 81, 3 L.W. 300 

(111) Ryot out of possession of the holding 

whether oan sue for a pntta. See MAD. ACT I 
of 1908 i E states Land), No. 18, 20 M. L. 
T 36. r 

(112) See OUDH ACT XXII OF 1886 (RENT), 
No. 17, 31 Ind. Gas. 472. 

(113) See OUDH ACT XXII OF 1880 (RENT), 
No. 8f 34 Ind. Gas. 861. 

(114) Agreement between — Rate of rent fi^ed 
—Liability to ejectment in default of payment 
— No period 6xed for tenure— Enhancement of 
rent— Not possible. See OUDII ACT XXII OF 
1886 (RENT), No. ll, 33 Ind. Gas. 157. 

(115) Ejectment— Go-sharers— Right of one* 
co-sharer to apply for ejectment of tenant, 
Boe OUDH ACT XXII OF 1886 (RENT), 
No. 19. 34 Ind. Cas. 693. 

(116) Land held under lease— Variable rent— 
Lessee whethor 'tenant’ -’-Ejectment. See 
OUDH ACT XXII OF 1886 (RENT), No. 20. 
14 A.L J. 1 (Rev.). 

(117) Suit for ojeclment through Revenue 
Court— Recognition of trespaapors as tenants. 
Boo OUDH ACT XXII OF 1886 (HenTJ, 
No. 43 a, 36 Ind. Cas. 770. 

( 118 ) Suit for rent by tenant against trespasser 
treating him as sub-tenant, maintainability 
of— Tenant and sub-tenant, nature of their 
relationship. See OUDH ’ACT XXII OF 188G 
(Rent), No. 40, 19 0.G. 370. 

(119) Sub-tenant is a tenant of landlord — 
Oocupanoy tenant— Extinguishment of tenancy 
— Oompensation for improvements by tenant — 
Executing Court bound to award compensa- 
tion eveu after ejectment— Revision. See PUN. 
ACT XVI OF 1887 (TENANCY), No. 8, 1 P. W. 
R. 1916 (Rov.). 

(120) Agreement to pay enhanced rent— Not 
registered— Effoct. Boo U P. ACT II OF 1901 
(AQUA TENANCY), No. 28, 14 A. L. J. 57. 

(121) Landlord taking forcible possession of 
grove— Grove holder’s remedy. See U. P. ACT 
II OF 1901 (Agra Tenancy), No. 32, 31 Ind, 
Gas. 453. 

(122) Question of tenant’s right in Civil 
Court— Roman d — Revenue Court’s deoision on 
question of tenancy in former suit*- Suit in 
Civil Court for ejectment— Cessation of tenancy 
SooU.P. act II of 1901 (Agra Tenancy), 
No. 56, 14 A.L.J.. 734. 

(123) Tenant holding without landlord’s 
consent— Oocupanoy rights. See U. # P. ACT 
II OF 1901 (AGRA TENANCY), No. 8, 31 Ind. 
OaB. 486. 

(124) See AGENT, No. 1, 35 Ind. Oas. 81. 

(126) Suit for arrears of rent — Defendant 
denying plaintiff’s title— Question of propriet- 
ary title— Appeal. See APPEAL (GENERAL), 
No. 2, 14 A.L.J. 140. 


Landlord and Tenant— (Continftd), 

(126) See CIV. PRO. CODE (1908), No. 626, 
1 Pat. L J. 446. 

(127) Misrepresentation— Ability to disoover 
truth— Hotel-keeper— Right to sue for rent*- 
Breaoh of ooutraot— Distraint. See CONTRACT 
ACT, No. 14, 112 P.L.R. 1916. 

(128) Tenant if bound to return possession to 
his landlord, where landlord is one of two oo- 
owners. 8ee CO-OWNER, No. 1, 4 L.W. 286. 

(129) Suft for possession and ejectment of 
trespasser— Landlord supporting trespasser. See 
Ejectment, No. 5, l Pat. L.J. 430. 

(130) Soe Escheat, No. 1, 36 Ind. Cas, 843. 

(131 to 134) Non-transferable holding, usu- 
fructuary mortgage of, ’by the tenant — Accept- 
ance of rent from the mortgagee — Validity of 
mortgage if oan bo quesiionod by the landlord. 
Soe ESTOPPEL, No. 7, 34 Ind. Cas. 764. 

(135) Registered kabuliyat — Acceptance by 
landlord for a long time of reducod rent, if 
precludes suit at kabuliyat rate — Admissibility 
of evidence of conduct, to prove agreement to 
take rent at reduced rate or to prove that 
kabuliyat originally not intended to bo aoted 
upon. See Evidence Act, No. 78, -20 C.W.N. 
680. 

(136) Tenanoy relinquished in favour of 
creditor — Mutation of names. See EVIDENCE 
/jCT (1 OF 1872/, No. 60, 35 Ind. Cas. 102. 

(137) Tenant lot into possession by landlord 
—If can deny landlord’s title— Estoppel, extent 
cf. See Evidence act, No. 103, 4 L.W. 349. 

(138) See EXECUTION OF DECREE, No. 18, 
24 C.L.J. 523. 

(1391 Lease for a term— Option of renewal — 
Option not excreted— Holding over — Effect 
of notice to quit. Soe LEASE, No. 4, 24 
C.L.J- 30. 

(140) Sec Limitation act (1908), No. 243, 
(1916) 2 M.W.N. 324. 

(141) Co-ownors — Purohafe of undivided 
moioty — Loasa executed in rospoot of other 
moiety — Defendant in occupation of whole 
house without paying rent — Suit for possesion 
of plaintiffs moiety and arrears of rent — 
Limitation — Fiction of tenanoy by sufferauoe. 
See Limitation act (1908), No. 178, 39 M. 
54. 

(142) Suit by landlord $o recover possession 
from* tenants — Denial of landlord’s title more 
than 12 years beforo suit— Bar of Suit by ad- 
verse possession. See Limitation Act (1908), 
No. 244, 36 Ind. Cas. 829. 

• 

(143) Disclaimer of the title of Jenmi— What 
constitutes a disclaimer. See MALABAR Law 
—General, No. l, (1916) M W.N. n. 

(144) See MORTGAGE— GENERAL, No.* 34, 
38 Ind. Cas. 112. 

(145) Oocupanoy holding, if may be sold in 
execution of a money-decree against the raiyat 
with landlord’s consent. See OCCUPANCY 
RIGHTS, No. 1, 36 Ind. Oas. 803 = 21 O.W N. 
400 
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Landlord an&Tenant— {Concluded). 

« (146) Bee Pre-emption, No. 19, 116 P.R. 

1916. 

(147) Bee RES judicata, No. 28, 84 Ind. 
04s. 640. 

(148) Tenant’s possession il adverse by non- 
payment of rent. Bee SPECIFIC PERFORM- 
ANCE, No. 8, (1916M M.W.N* 191. 

(149) Eviotion of tenant by a trespasser — 
Tenant’s attornment in favour of other person 
than proprietor—Eflect— Dispossession of pro- 
prietor without dispossession of tenant — Efleot. 
Bee Specific Relief act, No. 2, 18 O.O. 
368. 

(160) Tenancy denied— Suit by former for 
declaration of his right— No prayer for posses- 
sion — Maintainability. 0ee SPECIFIC RELIEF 
ACT, No. 45, 9 8.L.R. 174. 

(181) Suit for possession— Physical posses- 
sion. See SPECIFIC RELIEF ACT, No. 3, 9 
Bur. L.T. 172. 

(162) See Sub lease, No. 2, 24 O.L.J, 638. 

(153) Tender of lease at prevailing rate— 
Refusal of valid tender by tenant — Ejectment, 
liability to. Beo TENDER, No. 1, 33 Ind. Cas. 
450. 

(154) Agreement to let land on payment of 
annual rent — Agreement neither in writing n?r 
registered— Validity. See Transfer OF PRO- 
PERTY ACT, No. 130, 14 A.L.J. 137. 

(166) Action for trespass — When tenant or 
owner may fuq. See TRESPASS, No. 1, 20 C. 
W.N. 773. « 

(15G) See UNDER-PROPRIETARY RIGHTS, 
No. 4, 34 Ind. Cas. 733. 

(157) Decree for ejectment — Institution of 
rent suit when right to ejeot had not accrued — 
W’aiver — Waiver of conditional right. See 
Waiver, No. l, l Pat. L.J. 185. 

(158) Bee WILL, No. 19, 32 Ind. CaB. 364. 

Landlord and Tenant Procedure Act. 

8eo BEN. ACT VIII OF 18G9. 

Land Owner. 

Ownership of plot of land under building. 
See Pun. ACT II OF 1905 (PRE EMPTION), 
No. 5, 30 Ind. Cas. $17* 

Land Revenue Act. 

See BOM. ACT II OF 1876. 

. See C.p. ACT XVIII OF 1881. 

Bee OUDH ACT XVII OF 1876, 

See PUN. ACT XVII OF 1887. 

See U.P. ACT XIX OF 1873,* 

See U.P. ACT III of 1901. 

Land Revenue Code. 

Bee Bom. ACT V OF 1879. 

Land Revenue Sales Act. 

See BEN. ACT VIZ OF 1868. 


•Lan^i (Waited Aot. 

See ACT XXIII OF 1863. 

Lawi Aot. 

See OUDH ACT XVIII OF 1876. 

See PUN. ACT I\? OF 1872. 

Lease. 

(1) Lessor and lessee— Lease not valid— Right 
to compensation — Transfer of Property Act, 
Si 108, cl. (b). 

Where a lessee comes upon a property and 
the lease is found to be invalid, the principle of 
8.108, ol. (6) of the Transfer of Property Aot 
applies to the improvements made by him. If 
he Beeks any remedy, he is only entitled to 
have the suporstruoture removed by him and 
.not to any compensation. 

Coutts-Trotter , J. -No claim for compensa- 
tion can be made exoept in the oaBe of fraud, 
namely, if the persons really entitled know that 
they were entitled and the persons in actual 
possession wore not, and stood by and allowed 
them to spend money in building on the land. 
An allegation of fraud must be made definitely 
and oategorioally and must, in no oiroum- 
stanoes, be allowed to be made at a subsequent 
stage of the suit. Govindasaml Naldu v. 
Ethlrajammal, (1916) M.W.N. 180 = 34 Ind. 
Cas. 1. 

COUTTS-TROTTER and SESHAGIRI 
AIYAR, JJ. 

(2) Transaction whether lease or mortgage — 
Construction — Stipulation against sub- 
letting whether a covenant or a condition— 
Breach of stipulation— Remedy— Damages, 
Ss. 10, 108 Q‘), 111 (g) f m Transfer of Property 
Act . 

N executed a document reciting that, on 
receipt a of Rs. 4,000 by him, his interests in 
certain properties were released to M for a term 
of years at an annual rental of Rs. 4,000. On 
the expiry of the term, the lessee should recoive 
back from the executant the sum of Rs. 4,000 
without interest, provided that the annual rent 
was fully satisfied, and should surrender the 
leased property. It was also recited in the lease 
that the lessoo should not sub-lease the property 
without the permission of the executant. 

Held, the transaction waB a lease and not a 
mortgage. 

Where the lease does not oontain any provi- 
sion for forfeiture or ro-entry by the lessor in 
the event of a sub-lease being executed without 
his oonsent, the provision against sub letting is 
a covonant and not a condition, and the land- 
lord’s remedy in the ease of a.breAoh would be 
a suit for damages merely and not a suit for 
ejeotmenfl. And suoh a breach of oovenant 
against alienation does not operate in law to 
prevent an assignment of the leased proper- 
ties (a). 

Under B* 10, Transfer of Property Aot, any 
provision in the lease restraining the lessee 
from sub-letting would obviously be for the 
benefit of the lessor, if it provides for the re- 
entry of the lessor or for forfeiture of the leaBe 
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Lint— {Continued), • 

But the mere existence of a condition in 
general terms against sub-letting is not of 
itself sufficient to prove that the condition was 
for the benefit of the lessor. There must be 
something else, either in the ciroumstanoes of 
the case or in the nature of the property, or 
there must be something in the wording of the 
lease, from which it might be inferred that the 
provision was intended directly for tbe benefit 
of the lessor. Sital Prasad v. KawaJb Dlldar 
All Khan, 1 Fat. L.J. 1-33 Ind. Cas. 409. 
CH&PMAN and ATKINSON, JJ. 

References : — (a) 36 G. 745 ; L.R. 3 Q.B. 
739. R . 

(3) Meaning and effect of the expression 
“Istemrari Mokarari ” in leases— Lease 
when to he deemed perpetual and when not • 
— Effect of mode of registration of lease— 
Meaning of words in a document whether a 
question of fact or law — Rights of parties to 
a contract by what law to be judged— Lease 
in favour of two persons— Duration of lease 
— Limitation when arises . 

The expression istemrari mokarari does not 
per se convey an estate of inheritance, but an 
istemrari mokarari patta, notwithstanding the 
absenoo of words indicative of heritability, such 
as ba farzandan , naslan bad naslan or al-aulad, 
may be a perpetual grant, if the other terms of 
the instrument, the ciroumstanoes under whioh 
it was made, or the subsequent conduct of the 
parties show suoh an intention with Buffioient 
certainty (a). 

The clauses whioh impose a restraint on 
transfer and on the cutting down of fruit- 
boaring or inoomo-y 'raiding trees and make it 
obligatory on the lessees to plant another tree in 
place of any that might fall down by itself, are 
not consistent with the theory that a perpetual 
grant was intended. On the other hand, the 
clause whioh throws the aost of improvement 
on the lessees indicates some measure of con- 
tinuity. but not necessarily perpetuity. 

The fact that a lease was in favour of two 
lessees points to the conclusion that, though 
some measure of continuity was desired, perpe- 
tuity was not intended. 

But a substantial premium is one of the 
surest indications of a permanent grant. 

The mode in whioh registration of a lease is 
elected is not conclusive in an enquiry as to the 
nature of the lease (b). * 

The meaning of words in a document is a 
question of fact, though the efleot of words is a 
question of law. But the existence of an 
alleged customary looal meaning is not proved 
merely by the assertions of witnesses that, in 
their opinion, the expression has a particular 
meaning (e). 

The rightB of the parties to a oontraot are to 
be judged of by that law by whioh thoy may 
justly be presumed to have bound themselves (d). 

Where a lease is in favour of two persons and 
it would not terminate till the death of the 
Burvivor of the two lessees, the landlord is not 
entitled to re-enter till both the lessees are dead 
and till then no question of limitation or 


'l Lease— (Continued). 

reoognition arises. Ram Naraln Singh v. *Ohota « 
Nagpur Banking Association, 43 0. 332-86 
Ind. Cas. 321. 

JENKINS, O.J., MOOKEBJEH aad 

Richardson, jj. 

References:— [a) 12 0. 117-12 I.A. 205; 
(1846) 3 D. A. 752-10I.D. (O B.) 592; 5 M.I.A, 
467 i (1860) 8.D>A. 677 ; ft B.L.R. 124 -L.R. 
Sup, Vol. 181 ; 5 C. 543 (655) ; 8 0. 664 - 9 I.A. 
33 ; 27 0. 166—26 I.A. 216 ; 30 0. 883; 10 O.W. 
N. oclxxxv ; 24 W.R. 176, F,\ 3 W.R. 84 ; 2 B. 
L.R. (A.O.) 125-n ; 5 W.R. 101 ; 3 B.L.R. (A.O.) 
226-12 WR. 3; 5 B.L.R. 652 = 14 W.R. 
107, overruled. (6) 7 C. 196 ; 33 C. 1133; 35 0. 
845 ; 10 A. 272-15 I.A. 51, 22. (c) (1891) 1 Q. 
B. 79, 22. (d) (1865) 6 B*. and 8. 100 (183) -122 
E.R. 1134 ; 27 M. 131-31 I.A. 1, F. 

(4) Ejectment— Lease for a term— Option of re - 
newhl— Option not exercised — Bolding over 
— Notice to quit , effect of— Landlord and 
Tenant Procedure Act (VIII B.C, of 1869), 
S. 53. 

On the determination of a lease for a term, 
tho lessee is bound to surrender possession to 
the lessor ; on default, he may bo ejected with- 
out notice, for though he entered into the land 
with right, ho has remained without right, as 
the tenant cannot be said to hold over, unleBB 
the landlord assents to the oontinuanoe of his 
possession (a). 

The assent of the landlord to the oontinuanoe 
of the occupation of the tenant after expiry 
of the term may be indicated by aooeplance of 
ront or by conduct which justifies an inference 
to that efieot. # 

The fact that the landlord tolerates the con- 
tinuance in occupation of tho tenant after tbe 
expiry of the term does not make his former 
tenant, his tenant in future (b). 

The serving of notice to quit, on the person 
who continues in occupation after the expiry 
of the term, does not make him a tenant whose 
tenancy is to be terminated by a notice to 
quit (c). 

The defendant took a lease of the disputed 
land in the district of Sylhet from the plaintiff 
for a term of 3 years from 13th April 1904 till 
12th April 1907. The loace provided expressly 
that tho tenant would give up possession upon 
the expiry of the term, and that, if he desired 
to oontinue as tenant, he would take a fresh 
lease^ The torm expired*, but tho defendant 
neither took a fresh lease nor made cpver posses- 
sion of tho land to the plaintiff. Notioes were 
served on the 8th and 15th October 1910, 
asking the defendant to quit on the 13th April 
1911: 

Held, that the defendant ceased to be tenant 
upon the expiry of his term and was liable to 
be ejected in the manner prescribed by S. 53 
of the Landlord and Tenant Procedure Act. 
Pararaananda Blngh v. Syjou Singh, 24 C.L. 
J. 30. 

MOOKERJEE And ROE, JJ. 

References (a) 20 O.L.J. 448, F.; 2 W.R. 
73, D, (b) 34 0. 396 ; (1810) 3 Taunt. 54, 22. fei 
(1810) 3 Taunt. 54, 22. 
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Leai e— [Continued) 0 

(6) . Transfer of Property Act, S. 8 — Trees 
reserved by the lessor — Lessor , if can culti- 
vate shellac on the trees— Fruits and flowers 

, — Kabuliat, construction of. 

In construing a Kabuliat it is permissible to 
look at. the circumstances under whiob it was 
executed. * < 

A lessor reserved property in the trees grow- 
ing on the lease-bold land and the lessee was 
prohibited frun taking them away ; tbe latter 
was givon enjoyment of the plial phul (fruits 
and flowers) of the trees only at tho lessor’s 
permission. 

Held, that this ownership did not carry with 
it a right to go on the lessee’s land to cultivate 
shellac on the trees reserved* 

A transfer of properly passes to the transferee 
the interest of the transferor unless a different 
intention is expressed or necessarily implied. 

Per Sanderson . C.J . — Fruits aud flowers of 
the trees wculd in the ordinary meaning of the 
words include the natural products of the trees, 
fiai Charan Hahantl v. Kanai Kumar, 34 C. 
L.J 91 = 34 fnd. Gas. 7 2. 

Sanderson, c j. and Woodroffe, j. 

(6) Moguli rent, meaning of— Presumption 
of lost grant, in absence of pi oof of leqal 
title , on the basis of u*tr extrcistd and en- 
joyed — Surface tights and subsoil and 
vnntral rights— Distinction between copi- 
holdeis and tenants of freehold land in 
England— Con stive tion of the terms 1 ‘ Res 
tnctwns and conditions as to the exercise of 
the power ” in mining lease— L imitation— 
Adverse possession i 

“ Moguli ” is a word of doubtful meaning and 
at the best imports no more than that the rent 
asstEBed represents a proportion of the Govern- 
ment revenue. 

Where a Court is asked to presume a grant 
in favour rf a party in the nature of a lost 
grant, i e., a lawful origin of a !oi g and con- 
tinuous u«er and c> joy meat of property in the 
absence of legal proof of title, it should presume 
a grant on the basis of the user exercised and 
enjoyed by that party, 

Where tho minor A r:gl ts wore never in con- 
templation tf the parties when the lease was 
granted in 1830 and the le^soes novir exercised 
any miner il rights wfcalsoevt r, barring taking 
9mall quantities of ccal from ibo outerrp Inc 
demesne pwrpourf afnl burning lime, and the 
zemindar i^y the lease grantid a vill tge contain- 
ii g 8 Vf 0 bighaa.»t the abnormally low rent of 
Rn. 17 per >,num ihe presumption made, in 
fjhc a l> m .tr- r.f the original document, was that 
only -j *.ic riplii*- were conveyed to tbe 
gramce. i 

In t-ueh y be mines and minerals and 

the property in the remained tbe pro- 

perty arid in the v — c-.-ion of the z imnrtar. 
Tbe surface ligai-* wi.h iteir mcidenry became 
■vested m toe grant » e j tenure holders (a). 

If the mines are pri mmed to be vested in, 
and to bo the property of. the z. mimfar, his 
rights must be juft the Bum 3 wi thuie of a feo- 
Bimplo freehold owner of land according to 


1 Lea »o— (Continued ) . 

English law, who makes a granf with an 
express reservation of tho mines to himself 
together with the incidents that follow there- 
from. By reason (tf that presumption and by 
reason of the severance of the tenement and the 
reservation ( fcbat must be deemed to arise in 
favour of the Raja, the latter has, as incident 
to his right of property and ownership in the 
miues, the right by implication of law to enter 
upon the r surfaoe of the tenure-holder’s mouzah 
for all reasonable and necessary purposes to 
enable him to work the mines and exercise bis 
mineral rights. 

The case of Prince Mahomed Bukyiar Shah 
v. Rani Dhajamoni (b) in so far as it deoided 
that the owner of a limited ostato in possession 
.can provent the grantor or bis losses to work 
and appropriate the mineral during the exist- 
ence of such limitod estate unless the grantor 
had expressly reserved the mineral right in his 
own favour, was wrongly decided by the mis- 
application of tbe English Law of copyholders 
to tho caso of owners and tenants of freehold 
land. 

Tbe distinction between froehold and copy- 
hold law is that, under tho latter, there is no 
division into strata and tbe tenant obtains 
possession of the entire surfaco and subsoil to 
the centro of the car‘b, so that the lord of the 
manor cannot work the mines unions he proveB 
a right or custom to that effect. It is only undor 
the copyhold law and where there is no reserva- 
tion of custom proved that a deadlock occurs 
and neither lmdlord nor tenant oan work the 
mines. Under the law applicable to freehold 
land there can be no deadlock, for if the mines 
be excepted the grantor has an implied right to 
work them incidental to such exception : if 
there to no exception then that right is with 
the grantee as owner of the surfaco and subsoil. 

Where tenement is severed tho person in whose 
fivonr tho reservation m made is tho absolute 
owner of tho subsoil and tho rights of sueh a 
pei son are that he lias by implication of law 
tho power to go upon the surface and do all 
things reasonably necessary in order to exercise 
tho enjoyment of his property (c/. 

Held, on the oonstruc ion of a mining lease, 
that under ol. (3,i of Fart II of the lease, the 
lessees had merely power and liberty to enter 
upon landb m direct poBSPcRion of the Raja 
himself in <’rdor to exercise the mineral rights 
vibiod in them. Tho implied liberty to enter 
and work the mine j subject to reaemiiblo res- 
trictions is not to be curtailed by the express 
conditions r,f the leu j anUs-t 'the intention is 
apparent. Bait III of the base headed “ Res- 
trictions 'and conditions as to the excroiso of tho 
above liberties, powers and privileges ” must 
L- cor '-trued as oi^i y restricting the liberties 
and privileges ixprosly conferred by Fart II 
ai,d br.t as any restriction upon the general 
right of access which is implied by law (d), 

lit Id, also--That the defendant acquired no 
title by adverse possession to the mines and 
minerals of the land in question. Nawagarh 
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Lease — (Continued). * * 

Goal dor, Ltd. v. Beharllal Trlgun&lt, 30 
G.W.N. 1185-1 Pat. L J. 975. 

ATKINSON and KlNGSFORD, JJ. 

References : -(a) 37 1. 5. 136-37 G. 723-14 
G.W.N. 746; 89 0. 696=16 G.W.N. 482, 
Rel on; 43 C. 346-19 O.W.’N. 203. R, 

(b) 3 C.L.J. 30, R ; 1 Oh. 266 (1906), R. 

(c) L.R. 1 AO. 701 (1876), R. (d) 2 B. & 0. 197 ; 
107 Eng. Hop. 361 (1623), R. 

(7) Tenants-in- common— Co-lessors— Lease by 
Muhammadan co-heirs — Mining lease — 
Forfeiture — Penal provisions, strict con- 
struction of — Relief against forfeiture — 
Covenants in a mininq lease. exception to 
rule — English and American law. 

One of the several tenants in common oan 
sue to recover possession of his sharo from the 
joint lessee(a). 

The aim of law generally is in favour of 
giving relief against forfeiture. Tbe safe re- 
course will bo to act ou tbe principle that penal 
provisions providing for re-entry should be 
strictly construed. 

In the cases of mining leases however a 
proviso for re-entry should be strictly construed 
and forfeiture cannot ordinarily bo relieved 
against. 

English and American law oil the point con 
sidaredib). 

Per Sflbhagiri Aiyar, J —In mining leases, as 
a general rule forfeiture should be enforced if it 
had been incurred. Uudor the English Con- 
veyancing Acts of 1681 .and 1892, which wore 
passed with the objeot of affording relief against 
forfeiture, ono of the exceptions relates tc 
11 Covenants in a. raining lease to allow the 
lessor to havo access to, or inspect books, 
accounts, records, weighing machincR or other 
things, or to enrer or m a peot tbp mine or 
workings ” In the Indian Minos Act (VIII of 
1901) there is no provision either in favour of or 
against forfeiture. The principle of ibc English 
rule must therefore ordinarily apply. The reason 
of the rule is apparently that in a m'uitig lea e, 
the interest of iho Government are also in jeo- 
pardy. Consequently, it in not a matter depend- 
ing entirely upon the rights of the actual parties 
to tbe contract, For this reason also it must 
be held that the forfeiture cannot bo ordinarily 
relieved against. Syed Ahmad v. Magnesite 
Syndicate, Ltd., 39 M. 1049 = 32 lrd (as 512. 
8KSHAGIUI AIY*R and KUMARASAMY 
8ASTRIY ''H, JJ. 

Reference -fa) 29 M. 29; 25 M.L J 315; 11 
B. 644. F ; H6 C. 807, Dtss. (b) (1^14! 6 Q B. 
107 and (1846) 15 M. & W. 465-153 E R. 953, 
F ; 35 B 269. Ref. to. 

(8) Right of mortgagor in possession to grant 
perpetual lease. 

A mortgagor in possession may make a lease 
conformable to usugo in the ordinary course of 
management, but cannot grant a lease on 
unusual term* or alter the character of t he land 
or authorise its use in a manner prejud lot it to 
the right of the mortgagee. In other words tv 
mortgagor, by any dealings with tbe mortgage 
property subsequent to the date of the mort- 


Lease— (Continued ) . 

gage oannot injuriously affect tbe Tights §i 
the mortgagee under tbe prior oontract, as by 
creating a lease in perpetuity. Ram Sarap 
v. So raj Din, 30 Ind. Gas. 358. • 

KANHAIYA LAL, A.J.C. 

References 37 Ind. Gas 5 = 17 C.L.J. 284 ; 
16 Ind. Oas. 4?6=16 Of. 239 ; 2 A.L.J. 294 ; 
23 Ind. CaB. lb2=»12 A.L.J. 370-36 A. 248,. A. 

(9) Qr^ant of , by mortgagor— Absolute prohi- 
bition of alienation— Right of redemption 
. by lessee . 

A covenant against alienation in a mortgage 
deed creates only a personal liability as between 
the mortgagor and the mortgagee and it oan bo 
enforced by the mortgagee against the mortgagor 
only and not against all persons claiming under 
him. Where a lease is granted by a mortgagor 
for a long term after the execution of a mort- 
gage <Jeed, absolutely prohibiting alienation by 
him, such lease is not void and inoperative as 
against tbe mortgagoe, merely on the ground 
that it has been executed in contravention of tbe 
covenant against alienation. The lessee acquires 
an interest in the equity cf redemption in the 
property and can redeem it upon that footing. 

Though a lease for a long term is a transac- 
tion prejudicial to the saleable value of the 
mortgage security and injurious to tho interest 
, of tbo mortgagee tbo latter oan olaim only that 
his rights under the mortgage or tho decree 
obtained upon it oannot be prejudiced by the 
subsequent actiou of the mortgagor. The lease 
cannot be declared to ba void, but will hold 
good except as to the^long period. Mir Syed 
Husain v Bank of Upper India, Ltd., 30 Ind. 
Cas. 289. 

Lindsay, c j. and Kanhaiya Lad, a j.o. 

References : — 6 C. 317 = 7 C.L.R 293; 16 B. 
599, R.\ 16 Ind. Oas. 476 = 16 O.O. 239 ; 30 B. 
250 = 6 Bom. L.R. 996; 17 Ind. CaB. 1 = 17 C. 
L.J. 384, D. 

(10 1 Covenant by lessor to renew —Possession, 
suit for—Ejccimtnt. 

A covenant by a lessor to renew, assuming it 
is legally enforceable against him, cannot be 
pleaded in bar to a suit f^r pos«c s sion brought 
by the Ussor on tbe expiry of the turm mention- 
ed in the Jcaso-decd(ci). 

The covenant to renew in a lease-deed cannot 
bo treated as a promise not to tjrct the lessee 
on # ibp rxp:ry of tho tpfm. District Board of 
Tanjcre v. Yythilinga Chetty, .31 Ind- Cas. 
919. 

Sadasiva Aiyar and Napier, jj 

References :— 13 M L.J. 217; 29 M. 396 ; 
30 M. 300, F 

(11) Lease money, non- re serration of—Ji.ghts 
under deed- Ottdh Rent Act iXTX of J36H), 
S. b— XXII of 1886, S 5 — “ / royiiitor ”, 
meaning of. 

Where no lcaso-money is reined in a docu- 
ment, tho rights conferred by that Urea are not 
thoso of a leasee, but either proprietary or under- 
proprietary rights. Held also that tho v^ord 
11 proprietor ” in 8. 6 of Oudh Rent Aot (XXII 
of 1886) — former Act XIX of 1868, 8. 5, refers 
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to subordinate as well &b to superior proprietor. 
J&gdeo Singh y. Raram All, S3 Ind. Gas. 170. 
Holms, s.m. and Campbell, j.m. 

Reference R.A.R. No. 49, F . 

(12) Lease or grant, ‘hamesha’ or ‘dawami’. 

The use of the words 4 hamesha ' or ' daioami ' 

in a lease or grant do^s not create an interest 
after the life of the lessee or graAt ee ; and the 
oonduot of the parties in the oiroumstanoes of 
eaoh case and similar matters must be Consider- 
ed (a). Trlbhawan Dat v, Muhammad Abdul 
Hasan Khan, 33 Ind. Cas. 264. 

HOLMS, S.M. 

Reference i—{a) 23 A. 324 (P.C ), R. 

(13) Rent payable according to custom of kwin 
— Custom . proof of* 

Where by the terms of a lease rent was pay- 
able according to the custom of kwin , held that 
the custom referred to must be as to the nianner 
of tho payment or the quantity to be paid, and 
that if the tenant contended that it referred to 
a custom whereby the ront payable was propor- 
tional to the outturn in oase of destruction of 
crops by floods, the onus was on him to prove 
the custom by evidence of a sufficient number 
of transactions in which tho custom was follow- 
ed so as to justify the Court in holding that 
the custom was general in the kwin in question. 
Ma U Y. Maung Pohan, 33 Ind. Cas 7 56. 
ZtfAUNQ KIN, J. 

(14) Proviso against transfer— Transfer of 
Property Act (IV of 1882). S. 106— Notice 
to quit— Ejectment — Transfer of major 
portion —Failure to f erve notice. 

Where in a lease there was a oovenant agaiust 
transfer and the lessoe did transfer the major 
portion of the property but the lessor failed to 
serve a written notice as ho was bound to do 
under tho terms of tho lease read by the light 
of S. 106 of the Transfer of Property Act, the 
lessor cannot enforce his right of re-entry the 
lease not having been determined in the proper 
manner. Umeah Chandra Ghoie v. Kala 
Chand Ouha, 34 Ind. Ops. 516. 

CHATTER.TEE aud BE\CHCROFT, JJ. 

(15) Lease, renewal of, bi thokadar— Thoka- 
dar’s powers , absence of definite restriction on 
—Onus of proof on landlord. 

In the absenoe of definite restriction on a 
thekadar's powers to admit tenants to tenan- 
cies, it is for the landlord to show as agairst 
tenants admitted to tenanaies by the thekadar 
that the landlord has restricted the thehadar's 
ordinary powers as a tonant, and had made the 
restrictions known, and, secondly , that tho 
transactions between the thekadar and tho 
tenants have not been made in good faith in 
the ordinary course of village ' management. 
Pudal.Khan y. Muhammad Mehdl All Khan, 
33 Ind. Cas. 203. 

Holms, s.m. an* Campbell, j.m. 

Reference 8.D. No. 9 of 1892, R, 

(16) Ejectment— Mortgagee auction purchaser 
— Leas* by mortgagor— Ltssee, status of— Lis 
pendens— Transfer of Property Act , 8. 52— 


L; tie— [Continued ) . 

Lease after mortgage and before suit, if and 
when can be avoided . Madan Mohan Singh v. 
Rajklihorl Kumar l, 17 O.L.J. 384*17 
Ind. Gas. 1*21 C.W.N. 88. See Final Part, 
1913, Ool. 785. 1 

(17) Lease 1 — .Lease created before 1882— 8fa 
months* notice— Bengaliyear — British Calendar % 
Gopl Nath Chongdar y. Shalk Abdul Gafuv, 
22 O.L.J. 74*30 Ind. Gas. 886. See Final 
Part, 1916, ,Ool. 907. 

(18) Landlord and tenant— Occupation rent — 
Unregistered lease deed— Not admissible to prove 
rent fixed— Claim for occupation rent — Whether 
transferable— Transfer of Property Act, (is. 3, 
(6) (e)— Registration Act (1909). Ss. 17 (d), 49. 
Govlndasaml Filial v. Ramaaaml Alyar, 18 M, 
L.T. 483*2 LW. 1186*31 Ind. Cas. 604. See 
Final Part, 1915, Col. 908. 

(19) Lease— Evidence, documentary and oral , 
admissibility of — Putra poutradhi kramay, 
meaning of— Lease, perpetual — Tenancy , Proof 
of. Kartlc Mandal y. Baraa Oharan Mandal, 
29 Ind. Cas. 602 = 20 O.W.N. 182. Bee Final 
Part, 1916, Col. 908. 

(■20) Lease for indefinite period— Whether ad- 
missible in evidence without registration— S. 17, 
Registration Act (1877) — Tenant's possession 
io hen becomes adverse — Tenant holding over — 
Suit by landlord against tenant— Limitation — 
Art . 139, Limitation Act (1908). Umar B&khih 
v. Baldeo Singh, 97 P.R. 1915*32 Ind. Cas. 
35. See Final Part, 1916, Col. 908. 

(21) Mokarrari— Provision for enhanced rent 
for collection chargos— Construction of contract. 
See ABWA1J, No. 1, 36 Iud.UaB. 404. 

(22) Insolvent an agriculturist— Of occupancy 
holding .ordered to be surrendered— House 
ordered to be sold— Order illogal. See ACT III 
of 1907 (Provincial Insolvency), No. 22, 
14 A.L.J. 1031. 

(23) Abandonment — Whether sufficient to 
extinguish rights of lessee’s transferee— Sur- 
render and abandonment— Difference between 
— Transfer o( Property Aot. Ss. 3,117. Bee 
BEN. AOT Vfll OF 1885 (TENANCY), No. 43, 
33 Ind. Cas. 98. 

(24) Laud in suburb of Caloutta let out in 
1898 for 5 years— Lessee holding on till Bued in 
ejeotmont, in 1910— Status of lessee— Non- 
ocoupancy — R-uyat holding over after term if 
holds on from year to year. See BEN*. AOT VIII 
OF 1885 (TENANCY), No. 3, 20 C.W.N. 259. 

(24-a) Lessee inducted on land by* a void, if 
may plead lease void and oroate'd no rights— 
Lease registered in contravention of the law— 
Suit for damages for breach of oovenant— 
Estoppel. See BEN. ACT VIII OF 1885 
(TENANCY), No. 41, 20 C.W.N. 1340. j* 

(25) Lessee’s possession disturbed by persons 
with paramount rights of pasturage over pre- 
mises demised— Lessee’s right to abatement of 
rent. See BEN. ACT VIII OF 1885 (TENANCY)* 
No. 68, 34 Ind. Gas. 851. 
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(26) Uflder-raiyati lease for 9 years with 

Oovenant for renewal if valid. See BEN. ACT 
Vm OP 1886 (TENANCY), No. 38, 20 O.W.N. 
948. # 

(27) Written — A definite amount over and 
above amount stated aa rent, butjbrming part 
of consideration, if abwab. See BEN. ACT 
VIII OP 1886 (TENANCY), No. 37, 21 O.W.N. 
108. 

(28) gee MAD. ACT I OP 1908 RESTATES 
LAND), No. 9, 20 M.L.T 620. 

(29) Auction lease of a lanka— Lease different 
from an ordinary jeroyiti patta — Lessee 
whether a “ ryot.” Soo MAD. ACT I OP 1908 
(Estates Land), No. is, 20 M.L.T. 36. 

(30) Under Oudh Circular 36 of 1874- 
Nature and inoidents of— Ejectment. Seb 
OUDU ACT XXII OP 1886 (RENT), No. 16, 
34 Ind Caa. 760. 

(31) Construction of — Soo U.P. Act II OP 
1901 (AGRA TENANCY). No. IS. 33 Ind.Cas. 
624. 

(82) Lepscea pendente lite — Whether can bo 
mado ptrtiea to the suit. See CIV. PRO. CODE 
(1908), No. 55). 1 Pat. L.J. 596. 

(33) Suit for rent — Barred claims for unliqui- 
dated damages if can be sot off. Scu CIV. PRO. 
CODE (1908), No. 370, 3 L.W. 24. 

(31) Kabuliat— Construction— Grant of right 
to defendant to carry ou trade in a district — 
Not in restraint of trade nor against publio 
policy — Suit for rent — Limitation — Arts. 110, 
116, Limitation Act (1908L Sco CONTRACT 
ACT, No. 28, 1 Par. L.J. 37. 

'35) Suis to declare, as void and inoperative 
— Puivoc of Court to grant declaration in 
modified form. Seo DECLARATION, No. 1, 30 
Ind. Cas. 289. 

(36) Service inam — Louse by minority of 
inamdard for 40 yoaro— Remedy of inamdar not 
joining in the lease- Sco INAM, No. 1, 3 L.W. 
157. 

(37) Right of lambnrdar to, out banjar laud. 
Seo LAM HARD A it, No. 1, 12 N.L.R. 136. 

(381 Kibuliat condition in — Renewal of, 
covenant for — Terms of conditions, non- 
spcc’ficn! /on — Effect. Seo LANDLORD AND 
TENANT, No. 55, 33 Iud. Cas. 450. 

(39) One of several co-sharors giving* lease— 
Right to eject tenant- Tenant not to dispute 
lessor’s title — Estoppel. Soo LANDLORD AND 
Tenant, No. 69, 34 Ind. Cas. 71. 

(40) Permanent lease — Oovouaut for re-entry 
upon an involuntary sale— Validity— Right of 
re-entry whore reservod and where uot*-Romedv 
of lessor — Forfeiture when takoa place— Elec- 
tion by lessor — Effect of forfeiture on under- 
lease. See Landlord and Tenant, No. 22, 
24 O.L.J. 40. 

(41) Tenant executing 'the, but not let into 
possession by the lessor — Whether can deny 
lessor’s title — Estoppel. See Landlord and 
Tenant, No. si, si m.l.j, 712. 

69 
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(42) Contraot of— Suit for possession in th^ 

alternative for the return of premium — Mesne 
profits. See LIMITATION ACT (1908), No. 192, 
32 Iud. Cas. 246. • 

(43) Lease for a term of years— Failure to 
give possession of part of the demised property— 
Breach of oovehant whether continuing— Suit 
by lessee for damages — limitation when com- 
mences. Bee Limitation Act (1908), No. 191, 
19 M.L.T. 318. 

( 44 ) Registered— Suit for recovery of rent by 
assignee of landlord. See LIMITATION ACT 
(1908), No. 180, 1 Pat. L.J. 506. 

(45) 8uit for damages for breaob of oovenant 
in a registered Zur*i-peshgi. See LIMITA- 
TION ACT (1908), No. 192-5, 34 Ind. Cas. 51. 

(46) Lease of wakf property for more than 
3 year^—' Validity. Bee MAHOMEDAN LAW 
(Wake), No. 3, 4 L.W. 74. 

(47) Of wakf housn property for moro than a 
year — Sanction of ICassi — Earnest money paid 
to Mutwalli for a lease — Right to recover. See 
MAHOMEDAN Law (WAKF), No. 10, 32 Ina. 
Cas. 205. 

(48) Husband and wife — Permanant, to wife 
alone — Deed containing no wordp of conveyance 
to children. Seo MALABAR LAW (HUSBAND 
AND WIFE), No. 1, 31 Ind. Cas. 654. 

* ( 49 ) Simple mcrtgago-dcod and, executed 
simultaneously, effect of. See MORTGAGE 
(General), No. 31, 19 O C. 328. 

(50) See MORTGAGE (REDEMPTION), 
No. 22, 33 Ind. Cas 2*10. 

(51) Simple mortgage— Mortgagor’s power to 
create leases binding on mortgage. See MORT- 
GAGE (SIMPLE), No. 1, 20 C.W.N. 350. 

(52) Usufructuary mortgage — Lease to mort- 
gagors— Lessee agreeing to pay rentfn caph and 
deliver certain other things in kind — Iiasum 
Zemindari—Rent nr cess— R’gbt to recover. 

See Mortgage (Usufructuary), No. l, 
14 A.L-J. 393. 

*53) Suit for partition by lessee against 00 - 
| Rharera of lessor if maintainable- S'.o PARTI- 
| TION, No. 1, 23 O.L.J. 231. 

(54) Agreement to lease for moro than a year 

constituted by correspondence contained in 
soveral lotters — Registration if compulsory. See 
Registration act (1908), No. 21, 3 L.W. 
370. # 

(55) For one year — Necessity for registration. 
See Registration act (1908), No. 16, i)6 
Ind. Cas. 378. 

(50) Number of documents constituting — 
Legality. See ‘REGISTRATION ACT (1908), 
No. 8, 35 Iud. Cas. 108. 

(57) Tank bed land if can be ioased for 
cultivation. See REGISTRATION ACT (1908), 
No. 8, 35 Ind. Cas 108. 

, (58) By mortgagor after mortgage decree but 

before sale, whether binds the auotion-phr- 
ohaser-Nature of mortgage deoree — Lis pendena 
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-^Transfer of Property Aot, Ss. 63, 88. Bee 
Small Cause Court, Jurisdiction of, 
Nc. 1, 30 M.L.T. 513. 

(59) Contract to lease— Plea of inadmissibility 
for want of registration — Validity — Admission 
of genuineness in pleadings— Effect— Suit for 
specific performance — Maintainability. See 
Specific Performa&ce, No.'5, 20 M.L.T. 
44. 

(GO) Dooument leasing land for 10 years for 
oasuarina plantation — Construction — Docu- 
ment unstamped but registered— Liability for 
stamp duty — Unstamped instrument admitted 
in evidence— Effect— Procedure. See STAMP 
ACT (1899), No. 9, 31 M.L,J. 234. 

(61) See SUP-LEASE, No. 2, 24 C.L.J. 533. 

(62) See Sup-lease, No. 1, 24 C.L.J. 539. 

(G3) Tender of, at prevailing rate — Refusal 

of valid tender by tenant — Ejectment, liability 
to. See TENDER, No. 1, 33 Ind. Cas. 450. 

(64) German, Secular agent of Basel Mission, 
by, of land in British India — Whether ho 
oan sue for rent— Limitation on alien enomy’s 
right of suit. See TRADING WITH ENEMY, 
No. 3. 31 M.L.J. 860. 

(65) From year to year — Legality of transfer. 
See Transfer of Property act, No. 17, 
36 Ind. Cas. 1006. 

(66) Lease for planting casuarina trees not 1 
an agricultural lease — Registration necessary. 
Boo Transfer of Property act, No. 138, 

3 L.W. 319. 

(67) Lease from year to year in existence from 
before 1882— Transferability— Custom— Onus— 
Transfer by way of sub-lease— Landlord if may 
rocover khas possession. See TRANSFER OF 
Property act. No. 9, 20 C.W.N. 322. 

(68) Provision in, for forfeiture on alienation 
— Uaufruotuary mortgage by lessee without 
divesting himself of possession. See Transfer 
OF PROPERTY ACT, No. 143, 31 Ind. Cas. 454. 

(69) Rent — Assignment — Debt — Simple 
mortgage and subsequent, of the hypothioa to 
mortgage — Mesne profits. See TRANSFER OF 
Property act (IV of 1832), No. 16, 31 Ind, 
Cas. 473. 

(70) Deed of lease prescribing no time — 
Long occupation — Effeot— No right of perma- 
nent ocoupancy created— Monthly tenanoy. 
See TRUST, No. 4, 33 Ind. Cas. 57. 

«' 

Lease Deed.* 

Execution and registration of — Passing of 
title— Intention of parties. See TITLE, No. 3, 
30 ‘ind. Cas, 210. 

Leave of Court. 

(1) Qucsrc . —Whether leave is* neoessary for 
an application to execute the deoree by attach- 
ment of the insolvent's property, la the 
matter of Ko Shwe Oye, 9 Bur. L.T, 252. 

YOUNG, J. 

(2) Proceedings ir Insolvency— Release of 
property seized as that of the insolvent— Appeal 
from order of release— Need for leave of Court 


Leave q( Court— [Concluded). 

—Practice. See ACT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No. 19, 33 Ind. Cab. 773. 

(3) Judgment-debtor, adjudioated insolvent 
in High Court subsequent to deoree of Presi- 
dency Small Cause Court— Application for exe- 
cution by arrest in the Presidency Small Cause 
Court — Leave of the High Court, neoessAry. 
See ACT III OF 1909 (PRESIDENCY TOWNS 
INSOLVENCY), No. 7, 39 M. 689. 

(4) Pendency of iuBolvenoy proceedings — For 
application to arrest insolvent — Effect of refusal 
of discharge on protection order. See ACT III 
of 1909 (Presidency Towns Insolvency), 
No. 8, 9 Bur. L.T. 252. 

(5) Omission to obtain leave for suit for other 
reliefs on samo oauso of action — Bubsequont suit 
bavred — Jurisdiction to grant leave. See ClV. 
PRO. CODE (1908), No. 324, 9 Bur. L.T. 93. 

Leave to Appeal. 

(1) See CIV. PRO. CODE (1908), No. 224, 30 
Ind. Cas. 372. 

(2) To Privy Counoil — Value of subject-matter 
of suit. See ClV. PRO. CODE (1908), No. 694, 
30 Ind. Cas. 204, 

Leave to Appeal to Privy Connell. 

Application for— Question of law involved in 
appeal, nature of. 8ee ClV. PRO. CODE (1908), 
No. 219, 19 O.C. 131. 

Leave to bid. 

See Execution of Decree, No. 19, 24 C. 
L.J. 462. 

Leave to sue. 

(1) See ClV. PRO. CODE (1908); No. 60, 4 L. 
W. 411. 

(2) Application for, as pauper. 8oe ClV, PRO. 
CODE (1908), No. 592, 9 Bur. L.T. 228. 

(3) Application for loave to sue whether a 
stage in a judicial proceeding. Soe SANCTION 
TO PROSECUTE, No. 1, 43 C. 597- 

Legal Necessity. 

(1) See Hindu Law (Alienation), No. 26, 
36 Ind. Gas. 780. 

(2) Building of a residential home whether a. 
See HINDU LAW (JOINT FAMILY), No. 28, 35 
Ind. Cas. 326. 

(3) Hindu Law — Sale by Hindu widow— 
Onus probandu See Hindu Law (Widow), 
No. 14, 20 M.L.T. 335. 

(4) Maintenance — Gift by husband to one 
who has been maintaining him during illness — 
Lien— Charge. Bee HINDU LAW (WIDOW), 
No. 31, 35 Ind. Cas. 566. 

(5) Hindu widow, alienation made by— 
Established for bulk of the consideration, effeot 
of. See HINDU LAW (WIDOW), No. 18, 19 
0 . 0 . 122 . 

Legal Practitioners. 

. (1) Legal Practitioners— Women— Adminis- 
tration o/ Justice Reg • 1781, Ss. 46, 84— 
Reg , VII of 1793, Preamble , 8e . 2, 5— 
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2269? XXVII of 1814, Preamble, 8s, 3, 6, 
10—14, 18, 20—23, 30, 35, 87 — Act I of 
1846, 8s. 4. 12 — Act XVIII of 1852 — Act 
XX of 1853 — Act II of 1857 {Calcutta 
University)— Act XLV of 1860 {Penal Code), 
8. 8 — Act X of 1865 (Succession Act), 
8. 3— Act XI of 1865 ( SmalVCause Courts), 
8 . 1 — Act XX of 1865 {Pleaders), Ss. 2, 4, 5 
— Act XXIII of 1865 ( Punjab Chief 
Courts), S. 1 —Act XXI£ of 1865 —Legal 
Practitioners Act (XVIIt of lfl79), 8. 6— 
Statutes, interpretation of — Number — 
Gender— General Clauses Act (Io/l£68), 
8. 2 (i), (ii) — General Clauses Act (X of 
1897), 8. 13 —Statutory rules, Construction 
of— General Rules of the Bigh Court, 
Part I, Ch . XI, rr. 18, 27— Solicitor's 
Act , 1843 (6 and 7 Viet,, c. 73), S. 48. 

Under the 8tatuto law of British India a 
woman though otherwise qualified, is not entit- 
led to be enrolled as a legal practitioner. The 
Acts, Regulations and cases relating to the sub- 
ject, discussod. in the matter oi Regina 
Guha, 24 C.L.J. 382 = 21 C.W.N. 74 = 35 Ind. 
Cas. 925 (3.B.) 

SANDERSON, C.J., MUKERJEE, GHITTY, 
TEUNON and ClIAUDllURI, JJ. 

(2) Counsel engaged for one party appearing 
for the opposite party, desirability of. 

Held, that it is not desirable except under 
very exceptional circumstances that a counsel 
who has boon ongaged to oonduat a ease from 
start to finish for one party should bo allowed 
to appear for the opposite party. In re 8yed 
All Muhammad, 19 0.0 . 237. 

KANHAIYA LAD and KENDAI.Ii, a.j.cs. 

(31 Conduct of oounsel, in tho matter of 
orosH-examination of witnesses examined on 
commission, commented upon. Baqar Mlrza 
v. Mehdl Hasan. 19 0.0. 246. 

IjINDSAY, J.O. and KENDALL, A.J.C. 

(4) Appearance by pleader not duly authorized 
— Delegation of duties by one, to another 
practice as to — Legality— Power of attorney 
Soo Civ. Pro. Code (1908), No. 344, 12 N.L. 
R. 189. 

(5) See CONSTRUCTION— OF ACTS, No. 2, 
31 M L.J. 698. 

Legal Practitioners Act (I of 1846). 

(1) Bb. 4, 12. Bee LEGAL PRACTITIONERS, 
No. 1,24 G.L.J. 383. 

(2) 8. 12. Boo No. 1, supra. 

Legal Practitioners Act (XX of 1853). 

8ee Legal Practitioners, No. i, 24 c, 
L.J. 382. 

Legal Practitioners Act (XYI1I of 1879). 

(1) 8s. 4 and 27 — Construction of. 

There is nothing in Bs. 4 and 27 of the Legal 
Praotitionera Aot o! 1879 which takes away the 
right of audienoe of Vakils on the original Bide 
of the Madras High Court. Namberumal 
Ghetty v. Narailmhaohari, 31 M.L.J. 698=, 
(1916) 2 T.W.N. 629. 

Ooutts-Trottbr, J. 


Lega Practitioners Act (XVIII 

— ( Continued ). 

(2) 8. 6. See Legal Practitioners,. 
No. 1, 24 O.L.J. 382. 

(3) Ss. 10 and 32— Civ. Pro. Code, 0. # I1I, 
r. 1 — Usurping function of a pleader. 

Where a Barrister reported to the Distriot 
Judge that respondent appeared and oonduoted 
oases before Courts as hdTding powers of attorney 
on behalf of parties in several suits without 
bolding « pleader's license, and where the Dis- 
trict Judge rofusod to interfere with the discre- 
tion of the Judges of those Courts under the 
proviso to r. 1 of 0. Ill, Civ. Pro. Code. 

Held, that the proper oourBe for the Barrister 
would be to file a petition asking the Distriot 
Court to punish the respondent under 32 of 
tho Legal Practitioners’ Act and that, notwith- 
standing the order already passed by him, the 
District Judge should proceed to adjudioato on 
the matter as to whether the respondent is 
usurping tho functions of a pleader aud practis- 
ing as one in oontravention of B. 10 of the Aot, 
or whether his appearances are ooveted by the 
provisions of O. Ill, r. 1, Civ. Pro. Code. 
Mauog M&ung Gyl v. Maung 8ein Nyun. 8 
Bur. L.T. 280. 

HARTNOLL, O.C..T. 

Reference : — 11 C. 556, R. 

(4) Ss. 13 and 14— Specific charge under 
9 S. 13 (6), necessary— Taking instructions 

from unauthorised persons— Conduct impro- 
per. 

In a reference undor the Legal Praotitionera 
Act, the High Court confines itself to the charge 
framed by the Primar/Court. The finding that 
the pleader was guilty of fraudulent or grossly 
impropor conduct in the discharge of bis pro- 
fessional duty within the meaning of B. 13 (5) 
of the Legal Praotitioners Aot was disregarded 
as the pleader was not charged with that. 

Whore a pleader was found to have reoeived 
instructions from a person about whom he made 
no enquiries as to his right to instruct him on 
behalf of certain minors or their mother and 
also that he filed a written statement which 
was not prepared by him and that he accepted 
the vaknlatnama at the instance of another party 
in the suit aud that he filed a receipt wbioh 
on tho face of it was not genuine without even 
examining it, it was held that his conduct was 
most improper, Although no injury resulted 
fro?a it. 

The pleader was suspended for nine months. 
in the matter of Baba Jugal Chandra 
Mazumdar, Pleader, 20 C.W.N. 1016 = 17 
Cr. L.J. 229 = 34 Ind. Cas. 645. 

CHAMIER, C. J.. BHARFUDDIN and 

ATKINSON, JJ. 

• 

(5) Ss. 13, 14 — Jurisdiction of Subordinate 
Courts to take proceedings under the Act — 
Inquiry by Subordinate Courts if valid — 
Misconduct in the presence of the Courts 
effect of— Misconduct, what amounts to — 
Contempt— Disciplinary action , object of . 

8. 14 of the Legal Praotitioners Aot covfera 
oases of misoonduot under all the clauses of 
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Lerfal Practitioners Act (XVIII of 1879) 

— ( Continued ). 

8. 18 of the Aot and as suoh a Court subordin- 
ate to the High Court is competent to enquire 
ioto«ft matter falling within the purview of any 
of the clauses of S. 13, when the legal practi- 
tioner whose conduct is called in question 
praoti809 in suoh Court ((ft. «. 

The High Court is competent to take action 
under S. 13, ol. (ft of the Legal Praotitioners 
Act after suoh enquiry as it thinks fit s.nd it is 
not required that the enquiry Bhould be con- 
ducted directly by the High Court ; it may well 
be made by a Subordinate Court under the 
direction of the High Court, the only essential 
being that notice containing the charges should 
be given to the legal practitioner to show cause 
against suspension or dismissal (b). 

Misconduct in the presence of the Court 
which shews disrespect of its authority orrwhich 
obstructs or has a tendeooy to interfere with 
the due administration of justice is contempt 
and thus disorderly conduct in tbo Court-room, 
is treated as contempt of Court, The Court 
is deomed present in every part of the place set 
apart for its use and for the use of its officers, 
jurors and witnesses and consequently misbeha- 
viour in such places is misconduct in the pre- 
Bence of the Court (c). 

A contempt may bo of such a oharaoter as to 
warrant the exorcise of the disciplinary powers < 
of the Court. 

Held, therefore, that the legal practitioner in 
the present case having U3ed abusive language 
to an officor of the Court, and the same having 
been heard by the presiding judge himself who 
was holding his Court in the room adjoining the 
office where the incident took place, misbehaved 
in tho presence of tho Court within the moan- 
ing of this Rule and as such the Court could 
taka disciplinary action against him. 

Where the Court takes notice of a misconduot 
which consists in the obstruction of or an 
interference with one of its officers, the object 
of the discipline enforced is not so much to 
vindicate the dignity of the Court or tho person 
of the officer aB to prevont undue interference 
with the administration of lustioo (d). In the 
matter of R&Blk Lai Nag, 24 C L.J. 190-50 

C. W.N, 1294. 

Mookerjee and Cuming, .m. 

References : — fa) 29 A. 61 : 18 M.L T. 549, 
Apvr. ; 27 C. 1023, Dm. ffc) 19 M.L.J. 504, 72. 
(c) (1824) 1 pogan 138, R id) (188G) 35 Ch. 

D. 449 (455), Bel on. 

(6) 8. 13 (a) — Pleader — Withdrawal of money 
• from Court on instruction of person not clerk 
with “ cord" for the year— Bona fide belief 
by pleader that such person had taken out 
“ card”— Breach of r. 45»(ei of General 
Rules and Orders to Calcutta High Court , 
The petitioner, a pleader, was engaged jointly 
with another at the time of the institution of a 
suit, but his signature on the vatcalatnama was 
not then obtained. When tho other pleader 
b&$ left the station tn practise clsewere the 
petitioner signed his name on the vakalatnama 
seeing that he wan the only pleader left to 


Lfcgal Practitioners lot (XVIII of 1879) 

— ( Continued ). 

oonduot tho oase. After a decree was passed 
money was deposited by the judgment-debtor. 
The petitioner acting jmder the instruction of 
the olerk of the other pleader withdrew the 
money and paid over the amount to that olerk. 
At the time wlien the petitioner got instructions 
from the other pleader’s olerk. the latter had 
ceased to be a pleader’s olerk as he bad not taken 
out his “ card ” for the year, but the petitioner 
bona fide believed that that person bad taken 
out his 11 card ” and was authorisad to act as 
pleader’s clerk. 

77 eld that tho petitioner had contravened the 
provisions of 8. 3 3 fa) of tho Legftl Practitioners’ 
Art. He ought to havo taken care to inform 
himself whether the person who gave instruc- 
tion had any authority to give him instructions 
cm behalf of the docree-holdcr. Ho had been 
guilty of carslowness in treating what tho 
alleged clerk told as if it was instruction from 
the decree-holder. He had also contravened the 
provisions of r. 44 (e) of tho General Rules and 
Orders of the High Court. As there waB no 
question of dishonesty against tho petitioner,, 
the High Court discharged him expressing at 
the same time severe consuro against him for 
what ho hnd done, in the matter of Babu 
Jogendra Chandra Nandy. 36 Tnd. Cas. 442. 
Chatteiuea and Sheepshanks, j.t. 

(7» 8. 13 (a) — Pleader acting in enntravontion 
of— Effect. Sco Pleader, No. ‘3, 20 C W.N. 
283. 

(8) Ss. 13 (f\ and 14 — Insulting affidavit filed 
before a Judicial Officer— Misconduct under 
S. 13, ch if)— Subordinate. Court can take action 
under S. 14 District Judge of Kiatna v. 
Hanumanulu, 18 M.L.T. 549 = (1915> M.W.N, 
1050 — 17 Cr. L.J. 38-32 Iud. Cas. 326 = 39 M. 
1045 (F.B*.). See Final Part, 1915, Cel. 30. 

19) 8. 14 — Older refusing to renew pleader's 
certificate— Order for prosecution — Penal 
Code, 8 . 209. 

The plaintiff, a pleader, brought a suit for 
pre-emption based on tbo Muhammadan Law 
which was decreed by tho Munsif. The District 
Judge on appeal reversed tho decree of the 
Munsif after having recalled and examined tho 
plaintiff Tho District Judge ordored the 
prosecution of the plaintiff under 8. 209, Penal 
Code. The prosecution was suspended by reason 
of appeals against, his decree having been 
preferred in tho High Court. Upon the pleader 
applying for renewal of certificate, tho District 
Judge reported to tbo High Court that he had 
refused to renew his certificate : — 

Held, that the action of the District Judge 
was inconsistent, for either bo ought to have 
waited till the determination of the criminal 
prosecution which he bad ordered or be might 
have proceeded under 8. 14 of the Legal Practi- 
tioners’ Aot. The District Judge had in effect 
found the pleader guilty before he had been 
tried, by ordering his suspension. In the 
. matter ol a Pleader, 14 A. L.J. 82=88 A. 182 
(F.B.). 

BlOHARDS.C. J., Tudball and RAFIQ,JJ. 
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— (Continued), 

(10) 8 . 14— Inquiry under the Act— Nature- 
Application lor transfer under S. 24, Civ, 
Pro. Code, 1908 -• Non-sustainability — 
Code of Civil Procedure, Ss. ^4, 141— Not 
applicable— 8 . 107, Government of India 
Act, 1915 — Whether High Court can inter- 
fere thereunder . 

The Code of Civil Procedure is not applicable 
to inquiries under 8. 14 of the Legal Practi- 
tioners Act (a). 

8. 141, Civ. Pro. Code (1908), does not con- 
template an inquiry of an administrative 
nature, auah as is prescribed by S. 14 of the 
Legal Practitioners Act. 

Observations as to whether the High Court 
is precluded irom interfering u nil or 8. 107, 
Government of India Act, 1916, by the terms 
of 8. 14, Legal Practitioners Act, which mako 
it incumbent that tbo inquiry should be made 
by the presiding officer of iho Court. 

The inquiry under thfe Legal Practitioners 
Act cann.it bo delegated or tr.inyfcrred to 
another f.ffioor who is not iho pres rung officer 
of thu Court in which iho mal practices com- 
plained of wctc commuted. 

A proceeding urdor the Legal Practitioners 
Act is not a Civil proceeding. The procedure 
under tbo said Act is self-contained. It is 
neither criminal nor civil but purely depigned 
for the purpose of discipline m controlling the i 
proceduci and tho conduct of practitioners I 
practising in subordinate Courts. Per Aikinson, 
J. 

It oarmol bo said that, under 8. 107, Govern- 
ment of India Act, *1916, the High Court has 
the right to interfere unless it finds that tiia 
presiding officer or a subordinate Court has 
grossly abused his power* or that he has acted 
in excess ol Lu* jun-iliUicn or done something 
without jurisdiction. Per Atkinson, J. In the 
maiier of Janak Kishore, A bin ash Gh. Nandi 
and Glrwardliar, i Pat. L.J. 670. 

MULLICK and ATKINSON, ,JJ. 

Reference : {a) 27 C. 1020, lief. to. 

(11) 8. 1 1 —Pleader’s conduct as a party to 
suit — When action to be takon under. See 
PLEADER, No. 3, 20C.W.N. 5478. 

(12) Sit. See Nos. 4, 5, 8, supra . 

(13) S. 27— Rule framed thereunder— Autho- 
rity to Court to fix daily fee to adversary's 
advocate — Decree granting daily fee — 
Agreement by Advocate to receive lump sum 
— Advocate not to retain amount awarded 
in excess of the sum agreed to by him — 
Right of client to fee allowed. 

The rule framed undor 8. 27 of •the Legal 
Practitioners Act, 1879, which authorises the 
Court to allow a daily fee for every day after 
the first day of the final hearing assumes the 
probability of Advocates oharging a daily fee 
for every day after the first day of the final 
hearing and reoognizss that suoh a oharge 
would be reasonable and that the client who* 
has to pay it should recover from his opponent 
what he haB had to pay up to reasonable limits. 


Legal Practitioners Act (XVIII of 1879) 

— ( Concluded ), • • 

If an Advocate is oontent to agree with hia 
client to conduct a case for a fixed sum, and 
negleots to stipulate for a daily fee he has only 
himself to blame for his oversight. There is no 
rule of law wbyoh entitles an Advocate to retain 
anything of what he Jma received from his 
client’s opponents as compensation lor the 
oxtra davs after the first which the hearing 
took. His olient is entitled to the amount 
allowed as Advocate’s fee even if he did not pay 
so much. Julian Francis Goolho v. N.M. 
Gowasjee, 33 Ind. Gas. 107. 

CHARLES Fox, C..T- and PARLETT, J. 

(14) 8. 27. See No. 1, supra. 

(15) 8. 32. 8eo No. 3, supra. 

Legal Representative. 

(1) Appeal — Death of respondent — Applica- 
tion to substitute heiro after six mouths — 
Ignorance of death — Whether ‘sufficient causo.* 
brcClV. PRO. CODE (1908), No 544, 118 P.R. 
1916. 

(2) Application under C.P.C., O- XXI, r. 3, 
to bring, on record— Limitation. See CIV. PRO. 
CODE (1908|, No. 539, 35 Ind. Cas. 438. 

(3) Drought on record after death of judg- 
ment-debtor setting up title cf third person — 
Ijrdcr, appealability of. Sec CIV. PRO. CODE 
(1908), No. 102, 31 Ind Cab. 393. 

(1) Decree whether binding on person not 
represented in tho suit — Death of defendant 
pending suit — Person^ having no interest in 
dcocafccd’s estate adaed as representative — 
Decree and execution proceedings whether 
bird'ug on true heir — Decreo legally obtained 
against proper porsen— Execution proceedings 
against wrong representative — Bona fide s — 
E fleet. bee CIV. PRO. CODE (1909), No. 7, 31 
M.L J. 222. 

(5) Property of deceased Zamindar whether 
assets in the hands ol bis legal representative — 
Decree against a party as the legal representa- 
tive of a deceased person — Extent of his liability 
— Liability to account for profits also — Burden 
of proof. See CIV. PRO. CODE (1909), No. 122, 
30 M.L.J. 391. 

(f>) Property sold in execution of money 
decree passed against two persons as legal re- 
presentatives - Buit by cme of them to recover 
pos%essioti of property —Suit barrel by 8, 47, 
Civ. Pro. Code. See CIV. PRO. CODE (1908), 
No. 95, 14 A. L.J. 846. 

(7) Suit for malicious prosecution against 
manager of joint Hindu family— Abatement — 
Causo of action— Survival — Applying for setting 
aside abatement— -Refusal — Appeal. Soc CIV. 
PRO. CODE (1908), No. 549, 31 Ind. Cas. 4. 

(8) Decree— Execution — Effeot of bringing 
one out of several representatives on tbo record. 
Bee execution of Decree, No. 15, 14 a.l. 
J. 989. 

(9) Suit by legal representative to establish 
his position— Duty of plaintiff. Bee RELI- 
GIOUS Endowments, No. i, 30 M.L. J. 374. 
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Legatee. 

^ (1) Legatee— Right to inspeot executor’s ac- 
counts. Bee ACT V OF 1881 (PROBATE) AND 
Administration), No. 19, 9 s.L.R. 134. 

(2) Application for succession certificate as 
heir— Right as, not set up— Genuineness of will 
not gone into— Rogistratibn. Sen LIMITATION 
ACT (1908), No. 165, 9Z Ind. Cas. 99. 

(3) Decree against executor, in his personal 
capacity — Attachment of money duetto judg- 
ment-debtor as executor. Bee REFERENCE, 
No. 1. 9 Bur. L.T. 226. 

Legislature, Povers of. 

Executive authorities — Legislature, dele- 
gation by, to executive. See Ben. ACT V OF 
1911 (Calcutta Improvement), No. l, 
24 C.L.J. 216. 

Legitimacy. 

Acknowledgment of sonship. 

No statement made by one man that another 
(proved to be illegitimate) is his son can make 
that other legitimate ; but, where no proof of 
that kind has been given, suoh a statement or 
acknowledgment is substantive evidence that 
the person so acknowledged is the legitimate 
son of the person who makes the statement, 
provided bis legitimacy be possible. Mirza 
Sadlk Husain Khan v, Nawab Salyed Hashlm 
All Khan, 31 M.L.J. 607 = 19 O.C. 192 = 18* 
Bom. L.R. 1037=21 C.W.N. 130 = (191G) 2 M. 
W.N. 577 = 14 A.L.J. 1248 = 21 M.L.T. 10 = 38 
A. 627 = 36 Ind. Cas. 104 (P.C.). 

LORD ATKINSON and LORD PARKER OF 
WADDINGTON. 8lR JOHN EDGE and 
MR. AMEER ALI. 

Lessee. 

(1) Position of the Inamdar same as Zamin- 
dar under Permanent Settlement — Inamdar 
not a permanant, under Government. See 
Crown Grants. No. i, 31 M.L.J, 483. 

(2) Suit for possession or damages against 
perpetual hereditary. See JURISDICTION OF 
CIVIL COURTS, No. 5, 19 O.C. 339. 

(3) Adverse possession, title by — If can 
acquire such title against his lessor— Non-pay- 
ment of root, if creates adverse possession. Soo 
LANDLORD AND TENANT, No. 32, 24 C.L.J. 
453. 

Lessor and Lessee. , 

(1) Tenancy invalid— Perpetual lease— Ten- 
ancy at will . 

Where a perpetual lease has become invalid 
for want of registration it may be treated as a 
tenancy at will. Ram Sarup v. SuraJ Din, 30 
Ind. Cae. 258. 

KANHAIYA Lal, A,J.C. .. 

(2) 'Possession by lessee for over 12 years pay- 
ing uniform rent — Adverse possession — 
Perpetual tenancy, claim of . 

Where a lessee remained in cultivating 
possession of the land in suit for over 12 years 
and paid rent at the ratt* entered in the lease 
deed, in the absence of any evidenoe to show 
that he set up any definite title to hold in 


Lessor fend Lessee— [Concluded). 

permananoy under the lease, he oannot be 
considered to be a perpetual lossee by right of 
12 years’ adverse possession. Bhagwat Y. Rai 
Krishna Pal Singh, 36 Ind. Cas. 276. 

HOLMS,. S.M. 

(3) Covenant in lease reserving to lessor right 
of re entry— Validity of condition . 

A condition in a lease reserving to the lessor 
a right of re-entry with or without resort to the 
Courts is void as being against law and opposed 
to public polioy. Therefore a lessor cannot 
justify a re entry by foroe under power of a 
condition of the said kind. Habib Ullah Shah 
Y. Bakht Bali Singh, 30 Ind. Cas. 292. 

LINDSAY, J.C., and KANHAIYA LAL, 
A.J.Ci 

References :— 15 Ind. Cas. 857 = 15 O.C. 295, 

R. 

Letter. 

(1) PleadingB — Written statement— Bpccific 
denial — In absence of denial, facts alleged 
treated as admitted — Practice — Proof of. Bee 
CIV. FRO. Code (1908), No. 368, 18 Bom L.R. 
946. 

(2) Buit on acoount of dealings, by debtor 
with Rs. 100 sent by insurance — Acknowledg- 
ment of liability — Limitation, if saved. Beo 
Limitation act (1908), No. 57, 4 LAV. 148. 

(3) Accompanying deposit of title-deeds, 
giving a personal remedy to tho mortgagee, if 
simple mortgage requiring to bo stampod and 
registered as such. 8ee TRANSFER OF PRO- 
PERTY ACT, No. 82, 31 M.L.J. 347. 

Letters of Administration. 

(1) Letters of administration— Grant , order 
of — filinor heir not inade party — Revocation 
proceeding— Guardian ad litem, appoint- 
ment of —Contentious suit — Minor not 
being cited nor being properly represented , 
effect of . 

A minor, if not sighted nor properly repre- 
sented in a probate proceeding, is ontitled to 
oome in and to have the will proved in a solemn 
form in her presence. 

It is the duty of a Judge, as soon as he is 
informed of the existence of the minor heir of 
tho deceased in the lotters of administration 
proceeding, to issue notioo upon the minor and 
to have*a guardian ad litem appointed for 
her (a), 

A revocation oase is quite a separate case 
from the probato or letters of administration 
proceeding. 

If a guardian ad litem had' been appointed 
in the letters of administration oaso, it would 
have been the duty of the Court to proceed 
with the oaso as a contentious oase in the 
presenoe of the minor represented by the guar- 
dian ad litem . In that oase fresh evidenoe 
would have had to be taken and an order made 
upon the contention. A representative of the 
•minor in the revocation prooeeding is not 
effective for the purpose of making an ex parte 
order in the letters of administration proceed- 
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letten of Admlalatefttion— (Conclude^). * 

tag for'the grant, an order in solemn form. 
Nabagopal Gosvaml t. Brigopal, 23 O.L.J. 
79-33 Ind. Oaa. 14. 

D. CHATTEBJEE and CHAPMAN. JJ. 

Reference (a) 2 O.W.N. 100, R. 

(2) Application for letters of /ftdministration 
—Objection by persons claiming as adoptees — 
Question of adoption when to be gone into. 
Bee ACT V OF 1881 (PROBATE AND ADMINIS- 
TRATION), No. 1, U.B.R. (19iy, 4th Qr„ 
p. 101. 

(3) See Execution of Decree, No. 29, 
33 Ind. Cas. 169. 

(4) Executor, who has not renounced must, 

when cited in Court, take out probate— Can 
issue, if ho fails, to bo a competent applicant. 
See PROBATE, No. 4, 18 Bom. L.R. 766. . 

Letters Patent. 

1. — ALIiAHABAD. 

2. — BOMBAY. 

3. — Calcutta. 

4. — Madras. 

1.— Allahabad. 

S' 10 —Order granting sanction — Appeal . 

An ordor by a single Judge of the High Court, 
granting sanction to prosecute the applicant in 
respect of certain false statements contained in 
an affidavit is not a “judgment” within the 
meaning of 8. 10 of tho Letters Patent and no 
appeal lies from that order to a Division Bench 
of the same Court. Ramjas v. Mahadeo Prasad, 
14 A.L.J. 1230 = 39 A. 147. 

Richards, c.j. and banerji, j. 

2.— Bombay. 

Cl. 12 — Leave' of the Court — Jurisdiction 
of High Court— Suit on hundi— Ilundi 
passed up-country and not made payable in 
Bombay— Consideration of the hundi being 
transaction between Bombay merchant and 
up-country constituent . 

Tho plaintiff, carrying on business in Bom- 
bay, filod a suit in the Bombay High Court, to 
recover tho amount of hundis drawn by the 
defondant on his own firm. The hundis were 
passed at Bassum in Akola where the defend- 
ant resided and where tho plaintiff had gone 
to settle his aooountB of dealings with the 
defendant. A question having arisen whether 
the Court had jurisdiction to entertain the 
suit : , 

Held % that the Court had no jurisdiction to 
entertain suit, for tho hundis were not made 
payable in Bombay and the fact that the consi- 
deration for the hundis was the balance of 
accounts due by the defendant to the plaintiff 
in respeot of transactions offeoted in Bombay 
was no part of the oause of action. • 

Per Macleod % J . — In giving leave under ol. 12 
of the Letters Patent in suitB on promissory 
notes or hundis , I have always given leave 
when the money waB payable in Bombay ; and 
refused leave when the money was payable out 
of Bombay. If there are transaotions ig 
Bombay, whioh result in a credit in favour of 
the Bombay merohant against an up-country 


Letters Patent— (Continued)'* 

2.— Bombay— (Concluded), m 

merohant, and if the Bombay merohant goes ter 
settle his account up- country and aooepts a 
promissory note or hundi in satisfaction ot his 
aooount, then if he wants to sue on that note 
in Bombay, he mustjfcake tho preoaution to see* 
that the note 9 is madg payable in Bombay. 
Sewarara GOkaldas y. Bajrangdat Hardwar 
Potdar. 18 Bom. L.R. 67 = 32 Ind. CaB. 918 = 
40 B. 4T3. 

MACLEOD, J. 

3.— Calcutta. 

(1) Cl. 10— Point not argned before single 
Judge if may be urgdd in appeal. Bee LIMITA- 
TION ACT (1908), No. 26, 20C.W.N, 1303- 

(2) 8. 12—“ Suit for land or other immove- 
able property "—What it includes— Suit for 
compensation for wrong to land whether such a 
suit. Sudamdlh Coal Co., Ltd. v. Empire Coal 
Co., Ltd,, 42 C. 942 = 3t Ind. Cas. 681. Bee 
Final Part, 1916, Col. 915. 

(3) S 15, Order by judge on the Original 
Side refusing to restore case dismissed for 
default if a judgment and if appealable — 
Civ. Pro. Code, 1908, 0. XL1II, r. 1, if 
applies to appeal from one judge of the High 
Court to others— 8- 104, scope and effect 

> of — “ Judgment ” what is. 

An order by a Judge on the Original Bide of 
the High Court under r. 9, O, IX of the Civ. 
Pro. Code, refusing to set aside an order of 
dismissal of a suit qpder r. 8, is a judgment 
within the meaning of S. 15 of the Letters 
Patent and is appealable thereunder. 

Per Sanderson, C.J, and Mookerjee. J . — Suoh 
an ordor is also appealable under ol. (c), r. 1, 
O. XLIII of the Coda of Civil Procedure, which 
applies t.o an appeal from tho decision of one 
Judge of the High Court to other Judges of the 
Court. 

Per Mookerjee , J.— Tho law has been sub- 
stantially alterod sinoe the dooision of the Judi- 
cial Committee in 10 I. A. 4 = 9 C. 482 was pro, 
nounood. The effect of 8. 104 of the Civ. Pro. 
Code of 1908 whioh is materially different from 
B. 588 of the Code of 1862 is not to take away 
a right of appeal given by ol. 15 of the Letters 
Patent but to creato a right of appeal in cases 
evfn where cl. 15 of the Letters Patent iB not 
applioable (a). Sm, Mathura Suidar Dassl v. 
Haran Chandra Saha, 20C.W.N. 594 = 23 C. 
L.J. 443 = 43 C. 857=34 Ind. Cas. G34. 

SANDERSON, C.J., WOODROFFE and 
MOOKERJEE, JJ. 

References: -(a) 33 0. 1323-10 C.W.N. 
986, doubted C. 482, R. 

(4) Cl. 16— Judge on leave— Judgment, deli- 
very of— Difference— Reference— Civ. Pro. 
Code (1908), 8. 98 —Appeal. 

An appeal was heard by a Bench of two judges, 
one of whom subsequently went on temporary 
leave ; while he was so away from Court; bis 
judgment signed by him was read out by his 
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7 3. —Calcutta— (Concluded). 

colleague who delivered at the same time a 
Hoparate dissenting judgment : 

Held, that the judgments were valid in law 
tod an appeal lay therefrom under ol. 15 of the 
Letters Patent. « , 

A reference to a thin! judge under S. 98 of 
the Code of Civil Prooedure oan be mado only 
when the point of law on which tl^e judges 
have disagreed has been stated by both the 
judges for purposes of the reference. Adwalta 
v. Saroj, 23 C.L.J. 592 = 34 Ind. Cas. 584. 
Sanderson, c.j. and Mookerjee, j. 

(5) Cl. 15 — Appeal — Judgment — Code of Civil 
Procedure, 1908, S. 115— Order refusing appli- 
cate for revision. Peary Lall Daw v. Bana- 
mall Dey, 22 C.L.J. 10 = 30 Ind, Cas. 862. 
See Final Part, 1915, Col. 915. 

(6) Cl. 15 — Judgment — Appeal — Order for 
security by single Judge. Sukhlal Chunder- 
raull v. Eastern Bank, Ld., 22 C.L.J. 41 = 42 
C. 735 = 31 Ind. Cas. 238. See Final Part, 
1915, Col. 915. 

(7) Cl 15— Appeal— Decision under S. 115, 

Oiu. Pro. Code {YJOty — Difference of opinion. 
Baljnath Mftstri v. Raja Jung Bahadur, 22 C. 
L.J. 113 = 30 Ind Ca*. 90G. See Final Part, 
1915, Col, 915. * 

(9) Cls . 15, 36, 39— Letters Patent appeal — 
Judgment of reversal passed by single Judge 
of High Court cancelled— Effect— Position 
of judge sitting alorufr— Whether his decision 
can be revised under 8. 115, Civ. Pro. Code 
— Ss. 110, 115, Civ. Pro. Code— Leave to 
appeal to Privy Council. 

This wv.3 p,n application for a certificate under 
S. 110, Civ, Pro. Code. The Court of first 
instance -is weil as the lower appellate Court 
decided adversely to the present applicant. On 
appeal to the High Court, a single Judge revers- 
ed the deoreu of the lower appellate Court. 
From this judgment of a single Judge tln.re 
was an appeal to tho High Court under cl. 15 
'of the Charter, with the insult that the judg- 
ment cf the single Judge was reversed by a 
Bench of two judges. Thus the first judgment 
of the High Court reversed the decroe of the 
Court immediately below but this reversal was 
afterwards in effect cancelled, with the result 
that the on|y effective judgment of the High 
Court affirmed the decision of the Court im- 
mediately below (8. 10, Civ. Pro. Code). 

A judge sitting alone is not a Court subordi- 
nate to the High Court, but performs a funotion 
directed to be performed by the £Iigh Court (ol. 
36, Letters Patent). And thus no decision of a 
single'Judge oan be revised under 8. 115 of tho 
Code. Debendra Nath Das v. Blbndhendra 
Mamingh, 43 C. 90 = 33 Ind. Cas. 745. 

JENKINS, C.J. and N.R. CRATTERJEA, J, 

(9) Cl. 36. See No. 6, supra . 

(10) Cl* 39. Bee No. 8, supra. 


Letters Patent— (Continued). 

4.— Madras. f 

(1) Letters Patent appeal— Review of judg- 

ment if competent. See REVIEW, No. 1, 3 L. 
W. 172. « 

(2) Cls. JO, 39 — Disciplinary proceedings 
under cl. 10 —Not appealable— No pmver to give 
leave to appeal to Privy Council, la the 
matter of a High Court Yakll, 29 M L.J. 16 
= 29 Ind. Cas. 879 = 39 M. 128 (F.B ). See 
Final Part, 1915, Col. 916. 

(3) Cl. 12— Suit for damages for cutting trees 
.o)i land outside Madras — Defendant living 
within its local limits— Jurisdiction — Suit 
for “ land or other immoveable property ” 
— Practice — Original side— Fees paid to 
advocate who was instructed by Vakil — 
Whether can be allowed as costs. 

Suit for damages for unlawfully culling and 
carrying away certain trees belonging to tho 
plaintiff’s estate. The land on which the trees 
stood was outside tho jurisdiction of the Origi- 
nal side of the High Court, but tho defendant 
lived within its local limits. Held that the 
claim for compensation, was a claim for ‘land * 
within the meaning of cl. 12 of the Letters 
Patent, and the Ordinal Sido of High 
Court had no jurisdiction to entertain it (a). 

Held also that a par* y engaging an advocate 
through a vakil on the Original sided the High 
Courtis not entitled to tho costs of C-iinse!, 
and the Judgo had no power to grant the fee 
of such advocate i b). . Y. Y. Srinivasa Ayan- 
gar v. Y. Kannappa Chettl, 30 M.L.J. 120 = 
33 Ind. Cas. 90G. 

WALLIS. C.J. and SESHAOIRI AlYAR, J, 

Deferences : — (ft) 3 M. 192 ; 3 M.H.C.R. 125; 

G M. 344; 27 M. 157 ; 28 M. 227 ; 29 B. 249; 37 
13, 494 ; 37 13. 675 ; 3j C. 739 ; 42 C. 942 ; 20 
C. 689 ; (1893) A.C. 602, 11. (6) 1 M. 24 ; 3 St. 
Tr. N.S. 1294 ; (1850) 15 Q.B. 171, R. 

(4) Cls. 12, 15 — Partition suit — Lands partly 
situate within jurisdiction and partly 
without — Leave to sue, grant of, only dis- 
cretionary— Order refusing amendment of . 
plaint — Judgment — Appeal — Civ. Pro . 
Code i 1909), Ss. 1 0 and 17— Properties in 
different jurisdiction— Successive suits for 
partition in different Courts, whether 
barred . 

In theiaso of suits relating to land situated 
partly within and partly without the local 
limits of the original civil jurisdiction of the 
High Court, the granting of leave to sue under 
cl. 12 of tho Letters Patent (Madras) is purely 
discretionary and the High Court will not, in 
appeal, interfere with the ezerciso of Lhe Judge’s 
discretion. 1 

Pursuant to leavo obtained ex parte under 
ol. 12 of the Letters Patent (Madras), a person 
instituted a suit on the Original Side of the 
High Court for partition of lands partly situat- 
ed within and partly without the ordinary 
^Original Civil Jurisdiction of the High Court. 
The leave was afterwards set aside and the 
plaintiff’s application for leave to amend the< 
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Letters Patent— {Concluded). • 

4 .— Madras— [Concluded) . 

plaint by excluding the joint family lands situ- 
ate outside the jurisdiction, was also dismissed. 

Beld, on appeal, that* the order refusing 
leave to amend was not a judgment within the 
meaning of ol. 15 of the Letters Patent and was 
not appealable (a). 

The rule that a partition suit should embrace 
all the lamily properties has no application 
where the properties are situate i ij different 
jurisdictions. 

Per Seshagiri Iyer , «/.— Ss. 16 aud 17 of the 
Civ. Pro. Code have not deprived parties of 
their right to bring successive suits in respect 
of properties situate in different jurisdictions. 

A plaint presented on the granting of a pro- 
visional leave loses vitality the moment the 
leave is withdrawn. Hahallngam y, Natesa 
Alyar, 3 L.W. 107 = (1916) M.W.N. 116 = 32 
lad. Cas. 423, 

WALLiIS, C..T. ana SKSHAGIRI AlYAR, J. 
Reference (a) 35 M. 1, F. 

(5) Ss 12 and 18. See ACT II C OF 1909 (PRE- 
SIDENCY Towns insolvency), N-. «, 20 M. 

L. T. 311. 

(0) S. 15 — Complaint under Copyright Act — 
Disck irgc of accused -'Power of High Court 
to direct further enquiry. 

Under S. 15 ol the Charter Act the High 
Court is entitled to ,«et. aside an order of a 
Magistrate dismissing a complaint instituted 
under the Copyright Act Chellapaawami y. 
Singaravelu Mudaliar, 30 1ml. Cas. 721 . 

SA DA SIVA A1YAR and PHILLIPS, JJ, 
References: — 21 Ind. Cas. 6dL = 25 M.L.J, 
510 = Id Or. Li.J, 033 = 38 M. 512, F. 

(7) S. 15— Order of single Judge staying fur- 
ther trial of a suit— Not a judgment— No appeal. 

Palaniappa Ghetty v. Chidambaram PUlai, 18 

M. L.T. 312 — 30 Ind. Cas. 942. Sec Pinal Part, 

1915, Col. 916. 

(8) Cl. 1 5 — Order of single High Court Judge 
refusing to interfere in revision — Order whether 

1 Judgment ’ and whether appealable — Matters 
of discretion —Interference in appeal— Practice 
—S. 116, Civ. Pro. Code (1908). Srinivasa 
Iyengar v. Raraaswami Chcttiar, 29 M.L.J. 
12 = 18 M.L.T. 46 = 29 Ind. Cas. 846 = 39 M. 
235. 8eo Final Part, 1915, Col. 916. 

(9) Cl. lb— Judgment— Appeal— Order setting 
aside abatement — Sufficient cause -•Adminis- 
trator- General's Act <li of 1874), Ss. 17 and 13 
—Civ, Pro, Code (1908), O. XXII, rr. 3 and 9 
— Abatement , order of, if necessary. Kyroon 
Bee y. The Administrator-General of Madras, 

2 L.W. 948 = 31 Ind. Cas. 38. Bee Final Part, 

1916, Col. 917. 

(10) B. 15— Letters Patent Appeal if lies 
against the exercise of discretion by a single 
Judge under 8. 46, Provincial Insolvency 
Act— Practice. See ACT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No. 18, 4 L.W. 51. 

(11) Ol, 15. Bee No. 4, supra. 

(12) 8. 18. Bee No. 5, supra. 

(13) 01. 39. See No. 3, supra. 


Lex For!. 

(1) Governs Buits and execution proceedings 
See Execution of Decree, No. 13, 18 Bom? 
L.R. 481. 

(2) B*e FOREIGN JUDGMENT, No. 1, 9 E(ur* 
L.T. 106. 

Lex-loci. , • 

Bee .FOREIGN JUDGMENT, No. 1, 9 Bur. L. 
T. 106. 

Libel. » 

Newspaper article — Fair comment — Impu- 
tation of motives— Justification — JState - 
wien£ of full facts if necessary — ' Well 
founded criticism meaning of — Statement 
of facts , iphen amounts only to comment. 
What in form is a statement of facts may, 
in the circumstances of the oase, amount to no 
more than comment. 

To justify the imputation of motives to a 
person in an article published in a new.-paper 
aud complained of as libellous, it is not neces- 
sary that all the facts upon which the imputa- 
tions wero based should have been sot out 
therein. This is especially ho in casus oi public 
discussions on matters of public interest 
proceeding in the Press from day to day, 
where it will be too much to expect the 
writer in each articlo to set out all the 
facts upon which bis comment is based, in- 
cluding admitted lads which are wimm the 
knowledge oi every one interested m the 
question. An accurate statement ot the facta 
which form the subject of critioism or tvoii a 
clear reference to them will bo sufficient. The 
defendant, however, vAll not bo protected if he 
had nus-stitco the facta and then commented 
upon the facto so untruly stated (a). 

The statement that a criticism must be well- 
founded means no more than that a fair-mind- 
ou man might, upou the facts, bona fide hold 
that opinion. Madras Times v, Rogers, 
3 L.W. 67 =50 M.L.J. 294 = (1916) M.W.N. 267 
= 32 Ind. Cas. 408. 

WALLIS, C J. and PHILLIPS, J. 

References (a) 6 T.L.R, 133, 137, F.\ 
(1908) 2 K.13. 329, R. ; L R. 4 Q 13. 73, 93; 
3 13. & S. 776, 777 ; (1909) 1 K.13. 239, 253 ; 
25 M.L.J. 476, R. 

License. 

(1) License obtained to sell drugs — Contract 
that plaintiff would share gam or loss in 
* consideration of his paying mon^y — Whether 
contract illegal as being a transfer or sub- 
lease by licensee— Rules framed under the 
Nxciss Act. . 

R. 82 framod under the Excise Act prohibits 
a transfer or sub-lease by a licensee. Whore a 
plaintiff in consideration of the payment of 
some money contracted with the defendant who 
had obtained a license to sell drugs that if there 
was profit the plaintiff would got one anna and 
in oase of loss he would suffer loss to the extent 
of an anna, held that the contraot constituted 
neitbor a 11 transfer ” nor a “sub-lease ” by the 
lioenBee, and the oontraot was not illegal* as 
being in violation of r. 82 made under the 
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.Exolse, Aot. Shlara Biharl Lai v. Malhl, 14 
A.L.J. 1035 = 39 A. 107. 

Richards, c. j. and Banebji, J. 

(2) Right of user— License to use land of 
another , coupled with grant — Revocation of 
license — Easements A<$ (V of 1882), 8 . 60. 
Partap Singh y. Dhum Singh, *13 A.L.J. 886 = 
30 Ind. Caa. 581. see Final Part, 1915, 
Col. 918. 

(3) Market established after the Aot V of 
1884 (Madras), granted — Renewal after one 
year-»-If levy of foe for renewal, proper. See 
Mad. Act V of 1884 (Local boards), 
No. 3, (1916) 2 M W.N. 253. 

(4) Mandamus — Commissioner of Police— 
Rofusal to issue, to conduct procession, though 
right established by Civil Court — Apprehension 
of breach of the peace. See MAD. ACT HI OF 
1888 (CITY POLICE), No. 1, 31 M.L.J. 426. 


(5) Transfer of property coupled with license 
—Transfer void for want of writing or registra- 
tion — Validity of mere license — Such liconse 
whether revocable. See EASEMENTS ACT, 
No. 10, 12 N.L R. 75. 

(6) Remedy for wrongful revocation of a. 
See Transfer of Property Act, No. 130, 
14 A.L.J. 137. 


Lien. 1 

(1) Puroha3e pending attachment— Effect- 
Void purchase — No, for purchase-money. See 
Civ. Pro. Code (1908), No. 142, 34 Ind. Cas. 
34. 

(2) Maintenance— Gift by husband to one 
who has been maintaining him during illnesB — 
Charge. 8oe HINDU LAW (WIDOW), No. 31, 
35 Ind. Cas. 666. 


(3) Lien for unpaid purchaBe-money. See 
Limitation act (1908), No. 187, 33 Ind. 
CaB. 627. 


(4) Widow’s, for dower— Whether interest on 
unpaid dower is chargeable. See MAHOMEDAN 
Law -Dower, No. 2, 14 A.L.J. 1055. 


(5) Salvage— Subrogation — Prior and subse- 
quent mortgage. Seo Salvage- Lien, No. l, 
14 A.L.J. 953. 

(6) See Transfer of Property act, 
No. 73, 33 Ind. Cas. 121. 


(7) Right of mortgagee to, on money deposited 
under decree for specific performance. See 
Transfer of Property act, No. 42, 36 
Ind. Cas. 968. 


Life Estate. * ( 

Queers . — Whether the prinoiple of Hindu 
Law that an alienation by A widow can be 
validated by the consent of the reversioners can 
be applied to gifts by life estate owners. 
Yeerakkal v. Thlrnmakkal, 34 Ind. Cas. 596. 
COOMB-TROTTER add 8ESHAGIRI AlYAR, 
JJ. 

Life Interest 

Bee WILL, No. 14, 18 Bom. L.R, 943. 


&Ight and Hr. 

Dominant owner’s right to aooess Gf— Extent 
— Alteration of dominant tonement —Effect 
— Imposition of greater burden on servient 
owner— Not permissible. Bee EASEMENTS 
ACT, No. 5, 9 S.L.K. 101. 

Limitation. • 

(1) Application for execution of decree — Date 
which limitation begins to run . 

In the case of an application for the exeoution 
of a deerfee, the period of limitation begins to 
run from the date the decree is directed to 
bear under the provisions of the Code of Civil 
Procedure, which is the date on which the 
judgment is pronounced. The date on which 
the decree is actually signed is not the date 
from which limitation begins to run. 
Surajdeo Naraln Singh v. Mueahroo Rant, 
1 Pat. L.J. 359. 

ROE and JWALA PRASAD, JJ. 

(2) Sutl instituted on insufficient Court-fee 
on last day of limitation — Balance made 
up after expiration of period of limita - 
tion— Suit not barred - Code of Civil Pro- 
cedure l V of 1908), S. 149. O. V, r. 1, 
O. IV, O. VII, r. 11 — XIV of 1882, 
S. 582-4. 

In this case the suit was instituted on the 
last day of limitation on an insufficiently 
stamped plaint. The balanco of Court-fee was 
subsequently paid after the period of limitation 
had expired, but the Court accepted such 
payment, held , that under the abovo circum- 
stances tho suit was hot barred by limitation(a). 

11 When the plaint, whatever its defects, is 
presented to the proper officer, the suit is then 
and there instituted, and' onoe it has been 
instituted within tho time prescribed, the suit 
escapes from tho bar of limitation, unless such 
bar bo one in existence prior to the suit (5).” 

Per Jwala Prasad , J — S. 149 of the present 
Code has Bottled antecedently conflicting views 
as to the law on the interpretation of S. 682-A 
of the Old Code, but now under tho existing 
Code if a deficient Court-fee be paid within the 
time permitted by the Court, it will have 
retrospective effect and validate the plaint as 
from the dato when the suit wab instituted. 

Ter Jwala Prasad , J . — If a limit was fixed by 
the Court for the payment of the deficiency in 
the Court-fee and the fee was paid within the 
time allowed, and even beyond tho time if the 
payment was aooepted by the Court, the plaint- 
iff’s suit would not havo beon barred. The 
suit cannot be dismissed when there was no 
time fixed by the Court and the plaintiff paid 
the defloit Court fee within a. reasonable time 
after notioe of the defioienoy" and the Court 
aooepted t^he payment. Gaya Loan Office, Ltd. 
y. Aawdh Beharl Lai, 1 Pat. L.J. 420. 
ATKINSON and JWALA PRASAD, JJ. 

References (a) 29 A. 749, Appr . (5) 29 A. 
749, F. 

(3) Money received under decree subsequently 
reversed— Commencement of limitation . 

When a person receives money under a 
decree whioh is afterwards reversed on appeal t 
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\> 

the statute of limitation oommenoes to ran in 
his favour only from the reversal (a). Asha tosh 
Ooswaml v. Uplndra Proaad Mitra, 34 O.L. J. 
467=21 C.W.N. 564. 

MUKERJEE and CUMING, JJ. 

j Reference (a) 19 O.WN. 1167, doubted. 

(4) Mortgage— Award of compensation tor 
breach of penal clause— Amount awarded 
a charge on mortgaged property . 

Where oertain amount was awardcd-as reason- 
able compensation for breach of penal clauses 
in a mortgage-deed it must be considered for the 
purpose of limitation as a portion of the mort- 
gage money and tho amount awarded oan be 
charged against tbn mortgaged property. Babu 
Narendra Bahadur v. Oudh Commercial 
Bank, Limited, 30 Tnd. Gas. 323. 

STUART. A.J.C. 

References 34 C. 150 = 4 A.L.J. 109 = 11 G. 
W.N. 249 = 5 O.L J. 106 = 17 M.L.J. 43 = 

9 Bom. L.R. 301=2 M.L.T. 75 = 34 I.A. 9; 
92 O. 143, R.\ 19 O. 19 ; 24 G. 699 = 1 C.W.N, 
437; 23 I.A. 138=1 O.W.N. 52 = 19 A. 39 = 6 
M.L.J. 214 = 7 Bar P.C.J. 88, D. 

(5) Presentation of plaint returned — Expiry of 
period of limitation at time of representation t 

A plaint was presented within time, but the 
Court ordered it to be returned for re presenta- 
tion to the proper Court. It was ro-presented as 
ordered by the Court, but only after the period 
of limitation for the suit had expired. Held 
that the re-presentation of the plaint was a 
oontinuanoe of tho suit and therefore no question 
of limitation arose. Oanga Prasad Ral v. 
Ramanand Glr, 30 Ind. Cas. 544. 

BANERJI and RAFIQUE, JJ. 

(6) Principal and Agent — T hrowinq up work 
and leaving place of bustness — Effect of 
rejoining work . 

Where an Agent threw up the agency at 
Rangoon and oame back to Madras the termina- 
tion of the agency was the starting point for 
limitation. The fact that he went baok to give 
avidenoe and again aoted for a time until the 
Principal sent a successor cannot prevent the 
running of time as regards the first agency, pro- 
vided there was not any acknowledgment of 
liability to account after such termination. 
Palanlappa Chetty v. Alagappa Ohetty, 30 
Ind. CaB. 691. 

Wallis, c.j. and Srinivasa AiyANGAR, 
j. 

(7) Suit for possession by transferee from 
co-heir not in possession— Suit within 12 
years from date of transfer. 

A suit for pdsBession by a vendee from a 
oo-owncr cannot be dismissed on tho ground that 
the plaintiff failed to prove his or his vendor’s 
possession within 12 years of the suit. Ram 
Parion Upadhla v. Sheikh Kalab Husain, 36 
Ind. Gas. 100. 

Rafique, j. 

References 23 Ind. Cas. 562 ; 26 Ind. Cas. 
846=16 M.L.T. 630 ; 27 iDd. Cas. 1 ; 27 Ind. . 
Cas. 466 = 21 C.L.J. 263-20 O.W.N. 51; 
38 Ind. Cas. 22 = 21 O.L. J. 192; 29 Ind. OaB. 


Limitation— (Continued). 

276 ; 30 Ind. Gas. 586 ; 26 Ind. Cas. $73 = 27 
M.L.J. 600 = 1 L.W. 699 = 16 M L.T. 196= # 
(1914) M.W.N. 708 ; 36 C. 961 = 12 O.W.N. 127 
= 6 O.L.J. 736 ; 20 A. 182= A. W.N. (1897) 19; 
4 A.L.J. 473 — A.W N. (1907) 196; A.W.N. 
(1906) 95 = 8 A.L.J. 334=28 A. 479, R. 

(8) Bee BEN. Act Vfll OF 1869 (LANDLORD 
and tenant •Procedure), No. a, 32 ind. 
Cas. 510. 

(9) See ^EN. ACT VIII OF 1885 (TENANCY), 
No. 95, 35 Ind. Cas. 838. 

(10) Jalkar — Suit for rent of— Bengal Tenancy 
Act 1885, Sch. Ill, Art, 2. cl. (b). Bee BEN. 
ACT VIII OF 1885 (TENANCY*, No. 94, 33 Ind. 
Gas. 110. 

(11) Appeal against decree not substantially 
altered by amendment. See BUR. ACT VI OF 
1900 (Lower Burma Courts). No. 1, 35 Ind. 
Cas. 347. 

(12) Eviction by Tahsildar under Madras 
Aot III of 1905 — Suit by evicted person for 
possession — Limitation. See MAD. ACT III 
of 1905 (Land Encroachments), No. 4, 
3 L.W. 315. 

(13) Notioe by Government to vacate land — 
Suit for declaration of titlo — Limitation. See 
Mad. Act III of 1905 (Land encroach 
MENT). No. 1, 19 M-L.T. 157, 

(14) Suit for compensation for illegal ejeot- 
ment — Parties. 8ee OUDH ACT XXII OF 1886 
(RENT), No. 34, 31 Ind. Gas. 447. 

(15) Direotion by Re^onue Court to file a suit 
in a Civil Court within a time fixed — Jurisdic- 
tion of Civil Court— Limitation. See U.P. 
act ill of 1901 (Land Revenue). No. 12, 
18 O.C. 343. 

(16) Presentation of appeal— On last day of, 
— Negligence — Inability to get stamps — Un- 
foreseen contingency — If proper ground for ex- 
tension of time — Limitation Aot, S. 5. See 
Appeal— General, No. 12, 12 N.L.R. 171. 

(17) Appeal— Death of respondent — Applica- 
tion to substitute heirs after six months — 
Ignorance of death — Whether ‘ sufficient cause' 
to exouse delay. Boo CIV. PRO. CODE (1908), 
No. 544, 118 P.R. 1916. 

(18) Barred olaims whether oan bo set off. 
See CIV. PRO. CODE (1908), No. 370, 3 L. 
W. J24. 

(19) Deoree amended — Exocutioh of decree. 
See ClV. PRO. CODE (1908), No. 120, 34 lud. 
Cas. 393. 

(20) Exeoution application struck off— Res- 
toration— Objection as to— Jurisdiction. Bee 
ClV. PRO. C01)B (1908), No. 372, 35 Ind. Cas. 
337. 

(21) Instalment deoree — Effect of not certify- 
ing payments — Limitation. See ClV. PRO. 
CODE (1908), No. 430, 14 A.L.J. 132. 

(22) Judgment of Full Benoh of PreBidenoy 
Small Cause Court — Question of limitation — 
Interference in revision. See CIV. P&O. CcfDB 
(1908), No. 228, 19 M.L.T. 24. 
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, (23) Mortgage decree on consent — Preliminary 

decree— Final deoroe— Running of time — S. 48, 
Civ. Pro. Code (1908). Seo CIV. PRO. CODE 
(1^08), No. 121, 23 C.L.J. 673. 

(24) Notice issued under O. XXI, r. 22, Civ. 
Pro. Code — Irregular or defective notice — 
Effect— Limitation, See ClV. PRO. CODE 
(1908;, No. 446, 19 0?C. 17. ‘ 

{•25) Point of— Judgment of appellate Court 
not dealing with ic — Whether material irregu- 
larity— Revision. 8eo Civ, Pro, Code (1908), 
No. 229, 3 L.W. 176. 

(26) Power of Court to rectify erroneous order. 
See CIV. PRO. CODE (1908), No, 283, 30 lnd, 
Cas. 230. 

(27) Right of contribution against joint 
debtor though creditor’s claim against him 
dismissed as barred by limitation. Seo CON- 
TRIBUTION, No. 4, 19 O.C 317. 

(28) Suit for share m inheritance — Limita- 
tion. S c Customs (Punjab— inheritance 
and Succession), No. 13, 85 P.W.R. 1916. 

(29) Adverse entry in Rovcnuo Registers — 
Suit lor declaration — Procedure. Seo DECLA- 
RATORY SUIT, No. 3, 31 lnd. Cab. 775. 

(30) Suit against sub tenant's sub-tunaut — 
Bub-tenant added as p«ty after period of. See 
Ejectment, No 8, 30 lnd. Cas. 795. 

(31) For suit — Burden of proof as to date A 
birth. See EVIDENCE ACT, No. 12, 3 L.W. 216. 

(32) Instalment decree for money— Order 

directing delivery oi p^stts^mn of hnd on fai- 
lure to iwo consecutive instalments— 

Application lor dchvcry*of possession presented 
more than 3 ye its from default — Bar of. See 
Execution of Decree, No. 20, 3G lnd. Caa. 
97a ; 8 P.R. 1917. 

(33) Redemption decree — Application for 
execution — Time if runs lrom due of decree or 
date of ascertainment of exact amount. See 

Execution of decree, No. 7 , 20 c.W.N. 
950. 

(34) Requisites for executing a time-barred 
decreo. See EXECUTION OF DECREE, No. C, 
18 O.C. 371. 

(34-n) Execution of decree, whether can 
be barred by. See EXECUTION OK DECREE, 
No. 34 [b) t 32 lnd. Cat,. 699. 

(34-6) Amondmcnfc of decree. See EXECU- 
TION OK DECREE, No. 34 (a), 32Iud. Cas.V44. 

(35) Application to set aside ex parte decree — 
Commencement of period of-Adjournment. Seo 
Ex parte Decree, No. 4, lu P.L.R. 1916. 

( 86 } Principal and surety — Debt barred by 
limitation against principal, , whether surety 
liable. See Hindu Law (Joint Family), 
No. 16, 1 Pat. L.J. 497. 

(37) See HINDU LAW (PARTITION), No. 9, 
34 lnd. Cas. 466. 

(88) Sait against Ziiadar and Mukhtar for 
rept oolleoted — Prescribed by Oudb Rent Aot 

oplioability of, to suits in Civil Courts. 


Limitation— (Continued ) . 

See JURISDICTION OF CIVIL AND ^EVBNUE 1 
COURTS, No. 4, 19 O.C. 814. 

(38-a) Symbolical possession, effeot of — 
Execution purohaset’a suit for possession. See 
Landlord and tenant, No. 70-a, 32 lnd. 
Cas* 703. ‘ • 

(39) Lease iu favour of two persons — Dura- 
tion of lease— Limitation when arises. See 
LEASE, No. 3, 43 O. 332. 

(40) Eieoution- Attachment— Sale proceed- 
ing— Application by a mortgagee for holding 
tho ( saie subject to his mortgage— Dismissal of 
the application — Suit to establish lien. Seo 
Limitation act (1877), No. 3, 18 Bom. L.R. 
782. 

(41) Covenant not to raibe pier- of— Validity 
* — Limitation once commenced to run il can be 
stopped. See LIMITATION ACT (190^, No. 34, 

4 L.W. 48. 

(42) Limitation periods to bo laid down with 
clearness and cor:aiut> — Subtle disiifictioc.3 
not to be introduced — Limil itJ^ri if can be 
made to depend ou theory of * imperilling 
decree.’ See LIMITATION ACT (1908), No. 284, 

3 L.W. 521. 

(4:3) Seo Mortgage -General, No. 54, 32 
lnd. Cas. 171. 

(44) Dccreo for sale willi provision for 
recovery of balance of decree amount lrom the 
other properties of 1 ho mortgagor it sale proceed? 
are insufficient — Exf-culicm— Starting point of. 
Soe MORTGAGE — General, No. 21, 31 M.L. 
J. 513. . 

f45) Limitation foe exorcise of right of 
redemption after decree. * Sr.o MORTGAGE — 
Redemption, No. 12, 19 O.C. 30. 

(45-a). Award upon sham arbitration proceed- 
ings — Time for recovery of property Just by 
award when begins to run —Limit ilion if may 
bo pleaded in d fence of award. St’e PAKDA 
NASIIIN LADIES, No. 1, 20 C.W N. 957. 

(4G) Partnership — Hindu joint fimily — 
Membership of manager r.ot membership of 
the family — Termination on the death of the 
Manager— Suit for dissolution — Limitation. 
Soe Partnership, No. 1, 19 M.L.T. GG. 

(47) Pre-emption — Effect of wrong descrip- 
tion of property Bold in tho sale-deed and its 
subsequent rectification — Mutation — Land 
under occupation of tenants — Limitation tor 
pre-emption. See PRE-EMPTION, No. 4, GO 
P.W.R. 1916. 

(48) Amendment of pleadings, when can be 
allowed — Plea of, affected by proposed amend- 
ment— Practice. See Principal and Agent, 
No. 5, 31 M.L.J. 688. 

(49) Government’s right to assess if may be 
barred by. Soe BEN. REG. I OF 1885 (ASSAM 
Land And Revenue), No. 2, 20 C.W.N. 676. 

(60) Beoond suit to reoover mortgago money 
—Failure of consideration— Suit for money had 
|' and received. See Res JUDICATA, No. 17 r 
18 Bom. L. R. 778. 
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Xlmltatloo— [Concluded). • 

(51) Bate for arrears of Government revenue 
— Plea of adverse possession. See SALE FOB 
Arrears of Revenue, No. i, 43 0. 779. 

(52) See SPECIFIC PERFORMANCE, Nos. 11 
and 12, 30 Ind. Oas. 365. 

(53) Agreement to assign a decree— Whether 
will be enforced after decree beoame barred. 
See SPECIFIC PERFORMANCE, No. 1, 14 
A. L. J. 527. 

(64) Payments indorsed on the back— Period 
of, extended by such payments — Payments 
treated as in discharge of the original debt. 
Roe 8TAMP ACT (1899), No. I, 34 Iud. CTas. 
417. 

(55) Will appointing exeoutor — Cause of action 
arising on testator’s death — Limitation when 
begins to run — Position of administrator* 
how different — Suit instituted by administrator 
pendente fife— Substitution of executor on 
grant of probate— Executor if now plaintiff. 
See 8TRAITS SETTLEMENTS LIMITATION 
ORDIN NNCE, No. 1, 20 O.W.N. 833. 

Limitation Act (XY of 1877). 

(1) 8. G, Sch. II Art. 175-A — Application to 
bring Jpg*il representative on record--Limitation. 
Soo ClV. Pro. code (1908), No. 539, 35 
lnd. Can. 438. 

(2) 8 rt'.indjArt. 89. See ACCOUNTS, No. 4, 
20 M.L.T. 430. 

(3) Art. 11— Civ. Pro. Code ( Act XIV of 
1882), Ss. 287, 278, 283, 283— Decree— 
Execution — Attachment — Sale proceeding 
— Application bi / a mortgagee for holding 
the sale subject to lm mortgage — Dismissal 
of the application- -Suit to establish lien — 
Limitation. 

Certain property having been attached »n 
execution of a decree, the plaintiff applied to 
tbo Court that tho sale shou’.d take place sub- 
ject to hi-, mortgage lien. The Court rejected 
the application in 1833 and sold the property. 
Tho pUintiffs tued iu 1910 to recover the 
mortgage monoy by sale of the properly. The 
Jowor Courts hold that the plaintiffs having 
failed to sue within one year from tho dale of 
the order of 1883, tho suit was barred under 
Art. 11 of the Limitation Act read with S, 283 
of fho Civ. Pro. Code, 1882. On second 
appeal : 

Field, that, the suit was not barred by lime, 
inasmuch as tho order of 1883 having b4on that 
the attachment should proceed free from the 
lien or mortgage claim, must, ho referred to 
8. 237 and not to 8. 983 of the Civ. Pro. Code 
of 1882. Ganeah v. Daraoo, 18 Bom. L.R. 782 
= 41 B. 04 =»3G Thd. Oas. 627- 

BaTCNELOR, AC). C.J. and fill AH, J. 

(4) Sch. II. Arts, 12, 96. 8oo MORTGAGE 
(REDEMPTION), No. 23, 35 Ind. Cas. 404. 

(5) Art. 89. See No. 2, supra . 

(6) Art. 95. See No. 4, supra . 

(7) Aft. WO— Declaratory decree— Suit by 
persons in possession for a declaration of title to 
immoveable property— Cause of action against 


Limitation lot (XY of 1877)— (Concluded). 

defendant— Adverse entry in Revenue papers . • 
Chlmnal v. Adal Shah, 11 P. W.R. 1913 (N. W. 
F.P.J-83 P.L.R. 1916. See Final Part, 1913, 
Co). 814. 

(8) Art. 120— Sale in 1893 by father— Suit 
by son to oontes^it in ^911 — Limitation. See 
CUSTOMS (PUNJAB— ALIENATION), No. 2, 
15 P.W.R. 1916* 

(9) Art. ,134 — Change in Limitation Aot nf 
1909— Effect. See LIMITATION ACT (1908), 
No. 233, 3 L.W. 19. 

(9-o) Art. 131. See No. 12, infra. * 

(10) Art. lii— Limitation Act ( IX 0 / 1871), 
.drf. 115— Wtdoiv— Alienation not binding 
on the reversion — Alienees holding adverse 
to daughter for 12 years previous to the Act 
of J877 — Suit by reversioners after the 

I death of daughter — Whether barred — 

I Adverse possession against ultimate rever - 
I siouer— Date of commencement* 

One R died in 1833 leaving his widow J and 
! a daughter 8. J. hold her husband’s properties 
• for purposes not binding on the reversion 
| during her lifetime. She died on 2lBt April 
i 18G5, more than 12 years before tho date of 
; coining into force of tho Limitation Act of 1877. 

! Tho alienees woro in pos^e&sion of the lands 
pjionated by J to tho oxolusion of S who died on 
; 27th June 1901 and a suit was instituted on 
; 7th December )912 by tho teversionera of R for 
i possession of his properties. 

, Field, that Art. 145 of Act IX of 1871 corres- 
ponding to Art. 144 of # tha latter Acta which 
gives 12 years from Lho timn when the posses- 
sion of defendants became adverse to the 
i plaintiff, applied to tho suit, and since tho 
1 possession of the defendants became adverse to 
tho plaintiffs only on the death of 8. when they 
beer me entitled to possession, tho suit was not 
; barred by limitation. 

| Adverse possession against the ultimate 
i roveraionor does not begin until he is entitled 
! to possession, Noelakanta Rao v. Narayana- 
BWarnl Alyer. 20 M L.T. 520 = 31 M.L.J. 847. 
AYLING and SRINIVASA AIYANGAK, JJ. 

! (11) Art. 144 — Limitation — Rent, assessment 

of - Adverse possession Maharaja Blrendra 
Klaore Manikya Bahadur v Gagan 
! Chandra Chakrabarti, 200.L.J. 132 = 30 Ind. 

| Cas. *.!02. Soe Pinal Part, 1915, CoJ. 924, 

| (12) Arts. 114, 148, 134— Redemption by one 

| co-owtier — Charge — Bile bv redeeming co- 
| owner of such properly — Quit for rodemptior/ 

I by another on-owner — Limitation. See 
' MOUTOAOK (REDEMPTION), No. 2, 14 A.L.J. 

I 41 

j (13) Art. 148. Soe No. 12, supra. 

1 (14) Sob. II, Art. 175A; See No. 1, supra. 

(16) Arts. 179, 180 — Nature of decree abso- 
lute for sale. See TRANSFER OF PROPERTY 
j. ACT, No. 119, 18 Bom. I..R. 38. 

(16) Art. 180. Bee No. 15, supra. 
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Limitation Aet (1908). 


'Limitation Act (1908)— [Continued). 


(1) Application of the Limitation Aot does 
not apply to applications to a Court to do 
what it has no discretion to refuse, nor to 
applications for the exorcise of functions of 
a purely ministerial character. Moolla Cassim 
v. Moolla Abdul Rahipa, 9 Bur. L,T. 118 = 8 
L.B R. 422 = 35 lud. Cas. 960. 

FOX, C.J. and T^VOMEY, 

(2) Applicability of % to rights set up in defence* 

Tlio Limitation Act, 1908, is an Aot wbioh 

is applicable to a suit brought by the plaintiff ; 
a defendant will not be precluded from setting 
up a right by way of defonoe, even if he oould 
not have done so as plaintiff by way of sub- | 
stantial claim Deodhari Pandey y. Dayaoand 
Pandey, 35 Ind- Cas. 610. 

WOODROFFE and CHOWDHURI, JJ. 

(3) Applicability of the — to cases under 
Bengal Teuancy Act, 1985. Bee BEN. ACT 
VIII OF 1985 (TENANCY), No. 96, 34 Iod. Cas. 


specified period of SO days under the advioe of 
a legal practitioner, who was misled by a change 
in the law of limitation relating to appeal : 

Held , that there was sufficient cause within 
the meaning of S. 5 for not filing the appeal 
within the prescribed poriod of limitation. 
Azlm Oilah v. Gokal Chand, 37 P.W.R. 1916 
= 32 Ind. Cas. 640. 

Shah Din, j. 

References : — (a) 12 Ind. Oas. 677 ; 19 Ind. 
Cbb. 931 = 17 C,W.N. 807, F. 

(8) S. 5- - Appeal from an order of a Munsiff 
dated bth June 1914 presented on isf August 
1914, on which date Act III of 1914 came 
into force, barred by time— Finding as to 
sufficient came, a question of fact— Second 
Appeal— Act III of 1914, S. 41. 

To mention by mistake the name of a deceas- 
ed person as respondent is immaterial whore 
his representatives are already on the record. 


145. 

(4) Soe Reference, No. 1, 9 Bur. L.T. 
226. 

(5) Applicability of its provisions to defences. 
See RES JUDICATA, No. 2, 1 P.R. 1916. 

(6) Ss . 4, 14 —Computation of time— Suit 
filed in , iorong Court— -Whether plaintiff 
entitled to add time during recess of wronp 
Court . 

A suit on a promissory note was filed in the 
Subordinate Judge’s Court at Agra on June 2, 
1913. The limitation expired on June 1, 1913, 
but the suit could not ^e filed on that day as 
it was a Sunday. The Agra Court held that it 
had no jurisdiction, and on January 21, 1914, 
returned the plaint to be presented to the Court 
of the Subordinate Judge at Aligarh. It was I 
so presented on January 22, 1914. The suit 
was dismissed as barred by limitation : 

Held, that, although the plaintiffs might be 
entitled to deduct the time during wbioh the 
suit was pending in the wrong Court, they were 
not entitled to the exclusion of the extra day 
from June 1, 1913 to June 2, 1913, on which 
latter date the suit was filed in the Court of 
the Subordinate Judge of Agra. Makund Ram 
y. Ramraj, 14 A.L.J. 310 = 35 Ind. Cas. 292. 
Richards, c.j., and Rafiq, .j. 

(7) S. 6 — Appeal filed out of time under 
advice of pleaded — Pleader misled [ by 
changedn law— Sufficient cause . 

It is not an inflexible rule of law that in no 
case can the circumstance that a litigant has, 
uhder the erroneous advioe of oounsel or 
pleader, presented an appeal out of time, be 
deemed a sufficient cause within the meaning 
of B. 5 of the Limitation Aot. ‘The true rule is 
whether, under the special oiroumstances of 
eaoh case, the appellant acted under an honest, 
though mistaken, belief formed with dae oare 
and attention, or there was any negligenoe or 
inaotion or want of bonafides on the part of the 
appellant (a). < 

Where, therefore, an appellant filed an appeal 
in the Court of a District Judge after the 


2. Whether there is a sufficient cause for 
extending limitation for an appeal under S. 5 
of Act IX of 1908 is a question of fact which 
cannot be interfered with in second appeal (a). 

3. Ignorance of law is no excuso. The 
Punjab Courts Act III of 1914 having oome 
into force on 1st August, 1914, an appeal filed 
on that date from the order of the Munaif dated 
8th June, 1914, is barred by limitation. 

4. 30 P.R. 1915 = 25 P.W.R. 1915 lays down 
the following throe dicta : — 

(1) That the Acts of the Legislature, whioh 
regulate procedure, though in genoral retros- 
pective in their effect, must not be interpreted 
so as to affect prejudicially tbo vested rights of 
the parties to suit (b). 

(2) That a right of appeal which has aoorued 
is such a vested right. 

(3) That the tribunal competent to dispose 
of appeals instituted before a new Act came into 
forco, but still pending when it came into force, 
is the tribunal which would have been 
competent to dispose of them if the appeals 
had boon instituted after tbo said new Act came 
into force ( c ). Asa Ram v. Budhu Mai, 43 P. 
W.R. 1916 = 88 P.R. 1916 = 132 P.L.R. 1916 = 
35 Ind. Cas. 67. 

Johnstone, c.j. 

References :— la) 25 A. 71 ; 26 A. 327, F. lb) 
13 Ind. Cas. 264 ; 5 Ind. Can. 420, D, (c) 30 P. 
R. 1915 = 25 P.W.R. 1915, Expl. 

(9) S, 5 - Discretionary power of appellate 
Court to grant or refuse extension of time — 
When interfered with in second appeal. 

In an application under S. 5 of the Limitation 
Act for extension of time, it ia only in those 
casos whore it oan be hold that the lower Court 
has exercised its discretion unreasonably or 
without proper consideration of tho facts before 
it that the Chief Court is justified in interfering. 

Hence where it ib found that the lower 
appellate Court has considered the matter care- 
fully and oome to the conclusion that no case 
has been made out for extending the period of 
limitation under 8. 6 of the Limitation Aot, 
the Chief Court will not interfere with its order 
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Limitation Aot (1908)— (Continued). ^ • 

In seooDd ippeal. Hardhan y. Mam Oband, 
93 P.R. 1916-36 Ind. Oas. 611. 

Rattigan, j. 

References 36 A. 337 (1J ; 26 M. 166 (2), R. 

(10) (8. 6— Excuse of delay— Presentation of 
appeal beyond time— Death of defendant 
after argument but before judgment — 
Appeal by defendant's heirs after prescribed 
period— Sufficient cause . 

Aftor the arguments in a case were concluded, 
but before the judgment was pronounced, the 
defendant died. The suit was decided againBt 
the defendant. Uis sons, one of whom was an 
adult and tho other a minor represented by his 
mother as a guardian, presented an appoal from 
the decree fifty days beyond time. A question 
having arisen whether the delay should bo 
excused ; 

Held, that there was no sufficient reason to 
exouse the delay, inasmuch as the adult son 
and his mother, who were concerned to pro- 
secute the litigation in their own interests and 
in tho interest of the infant, were negligent, 
remiss and careless in not prosecuting the 
appeal in time. Babu Ganesh Deshmukh v, 
Sltaram Martaod Deahraukh, 18 Bom. L.R. 
751 = 41 B. 15 = 116 Ind. Cm. 439. 

BATCHELOR, AG. C.J. and SHAH, J. 

(11) S. 5 — Time for appeal— Extension of 
time— - Amendment of decree — Whether time 
for appeal extended by such amendment. 

In oaso of the amendment of a decree which 
has no relation to the grounds upon which tho 
validity of tho iicoree is sought to be challenged 
in appeal such appeal should not be admitted 
out of time. On the other hand if the grounds 
on which tho appoal is based are intimately 
connected with tho amendment of the decree 
or if the grounds are directed against the deoree 
only in so far as it has been amended the Court 
should exorcise in tho appellant’s favour the 
discretion vested in it by paragraph 2 of 3. 5 of 
the Limitation Act. Sattkautha Banerjee v. 
Ram Chandra Chatterjee, 34 Ind. Cag. 55C. 
Sanderson, g.j. and Mookerjee, j. 

Reference :— 3 C.L.J. 188, R. 

(12) S. 5— Presentation of appeal to wrong 
Court — Bona fide mistake — Delay in filing 
appeal — Saving of limitation. 

A presentation of an appoal to a wrong Court 
under a bona fide mistake may be sfollioient 
cause within tho moaning of S. 5 of the Limita- 
tion Aot. Whore the mothor of a minor appel- 
lant, who conducted proceedings on behalf of the 
minor wiLhout the advice of a counsel, presented 
the appoal to aVvrong Court under a bona fide 
mistake and the appoal was returned to her for 
being presented to the proper Courf, a subse- 
quent presentation by bor of the memorandum 
of appeal to the proper Court beyond the period 
of limitation waB excused under 8. 5 of the 
Limitation Aot. 8heo Pal 81ngh v. Krlpala, 
30 Ind. Oas. 311. 

LINDSAY, J.O. 

References :— 31 B. 563 ; 19 A. 348*A.W.N. 
(1897) 86. JR. 


Limitation Aot (1908)— (Continued). 

(13) 8 . 6— Appeal— Presentation after time* 

prescribed— Review of judgment — Time 
spent in application for— When may be 
deducted — ‘ Sufficient cause / * 

The mere faot that the appellant bad applied 
for review is ncjji a 1 sufficient oause * for not 
filing his appeal'Within 11$ prescribed time and 
he is not always entitled to be allowed a deduc- 
tion of time spent in applying for a review 
of judgmeht. The question of deduction must 
depond upon the special circumstances proved 
in eaoh oase. Dwarka Singh v. Layakat All . 
Khan, 34 Ind. Cas. 44. 

Chamikr, c.j. and Jwala Prasad, j. 

(14) S. 6 — Appeal filed out of time— Time 
taken by infructuous review if to be excluded — 
Laches — Court's discretion if should be fettered 
by rules. 8udhakar Raut v. Sadasiv Jahatap 
Singh, 19 O.W.N. 1113 = 31 Ind. Cas. 706. See 
Final Part, 1915, Col. 929. 

(16) 8. 5— ‘ Sufficient cause.' meaning of. 
Gurpratiad Singh v. Ram 8aroajo Singh, 13 A. 
L.J, 1101 = 31 Ind. Cis. 876. Sec Final Part, 
1916, Col. 929. 

(16) S. 5— Whether applicable to cases under 
Insolvency Act. Bee ACT III OF 1907 (PRO- 
VINCIAL INSOLVENCY), No. 63. 80 P.W.R. 
1916. 

• (17) 8. 5. Sec APPEA'L (GENERAL), No. 9, 
29 P.W.R. 191C. 

(18) S. 5— Appeal presented 34 days out of 
time— Affidavit not accounting for major portion 
of delay— Liability of appeal for dismissal. See 
Appeal (General), No. 1, 3 L.W. 109. 

(19) 8. 6— Appeal — Stamp not obtainable on 

last day — Noxt day a holiday — Appeal filed on 
third day whether in time — Delay, of two days. 
See APPEAL (GENERAL), No. 10, 1 Pat. 

L.J. 163. 

(20) S. 5 — Presentation of appeal— On last day 
of limitation — Negligence— Inability to get 
stamps — Unforeseen contingency — If proper 
ground for extension of timo. See APPEAL- 
GENERAL, No. 12, 12 N.L.R. 171. 

(21) 8. 6 — Notice of delivery of judgment. 
8ee ClV. Tro. CODE (1908), No. 405, 9 Bur. 
L.T. 250. 

(21 -a) 8. 5. Sec ClV. PRO. CODE (1908), 
No. 263-a, 32 Ind. Cas. 975. 

(29) 8. 5. See EVIDENCE, No. 6, 32 Ind. 
Cas. 380. • 

(23) 8. 5. Boo Pauper appeal, No. l, 9 
Bur. L.T. 69. 

(23-a) S. 6. Bee No. 41, infra . 

(24) 8s. 5, 12— Limitation— Appeal— Expiry 
of time on a holiday — Application to obtain 
copies after the holiday— Appellant, not 
entitled to get benefit either of S. 5 or 12, 
Limitation Act . 

Held , that an appellant who has waited for 
applying to obtain the necessary oopies up to 
the last day of the limitation when the Court 
happened to be closed for some holiday, aftd 
consequently he was ‘obliged to apply to get 
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Limitation lot (1908)— (Continued). 

’them art ter (he time for the appeal had expired, 
is not entitled to get either the indulgence 
under 8. 5 or the benefit of S. 12 of the Limita- 
tion Act (1903). Quran Rakha v. Blodraban, 
55 P.W.R. 191G = 79 P.R. 1916-125 P.L.R. 
1916-35 Tnd. Cm. 233. f 
JOTINSTONE, C.J. 

References’. — 25 B.^584 ; 26 E. 586, D, 

(25) Ss. 5 and 12 — Sufficient cause— Inter- 
ference by High Court in second appeal — 
The time requisite for obtaining a copy of 
tb* decree , what is — Letters Patent f Cl 10 
—'Point not argued before single Judge if 
may be urged in appeal . 

It is now settled by a'long string of authori- 
ties that where a Court after considering all the 
circumstances of the case has corao to the con- 
clusion that sufficient cause Las or has not 
been established within the meaning m S. 5 of 
the Limitation Act for not filing an appeal 
within time, the High Court will not interfere 
in second appeal. 

Where a judgment was passed on 27th 
September 1913 and the decree was prepared 
and signed on the same day and the annual 
vacation began on the following uay and the 
Court ro-opeued on 1st November and the 
appellants applied for a copy of the judgment 
on 3rd November and for a copy of the decree 
on 13th November and both copies were read'j 
and were delivered on 21st November and the 
appeal was filed on 28th November in the lower 
appellate Court : 

That the whole of the time which 
elapsed from the delivery of the judgment to 
tho re-opening of tha Court on November 1st, 
1913. was par ft of the time requisite for obtain- 
ing copies of tho judgment and decree, and 
that this must be so whGther the appellant 
applied for copies on the day on which the 
Court re opened or on seme later date. 

The words of 8. 12, Limitation Act, do not 
appear to lay down any rule that tho time 
requisite for obtaining n copy must bo continu- 
ous. 

Theoonduotof a case befere a single Judge 
of High Court must not be regarded as a 
preliminary o inter in which the parties and 
thoir legal advisers are not called upon to exert 
themselves Ordinarily a point which had not 
been taken before a single Judge would not bo 
allowed to oo taken in appeal under Cl. 10 of 
the Let/e»i Pitent. Debt Charan Lai y. SVieik 
Mehdl Hussain, 20 C.W.N. 1303 = 1 Pat. L.J. 
485 = 35 Ird Cas. 488. 

. ClT \M1EU. C.J. and BHARFUDDIS, J. 

References'.— 27 \I. 21 ; 34 A. 41, R . ; 11 Ind. 
Cas. 339, Diss. ; 13 C. 104 ; 12 A. 461, R. 

(26) Ss. 5, 14 —Limitation -r- Appeal-Suffi- 
cient cause under S. 5 of Act IX o/ 1908— 
Discretion used by the lower appellate 
Court cannot gen<'‘ally be interfered with in 
second appeal — Effect of the change brought 
in the law of appeal by the Ntv) Punjab 
Courts Act III of 1914 — Pre emption case— 

4 Return cf plaint for want of jurisdiction — 
Its representation. • 


Limitation let (1908)— (Continued). 

Held that, in second appeals, Chief Court 
should interfere in exceptional oases only with 
the discretionary power given to the first 
appellate Court b& 8. 5 of Aot IX of 1908, 
particularly when suoh indulgence baa been 
shown owing to the change brought about by 
| the New Punjab OourtB Aot III of 1914, on the 
I ground that the appellant was advised (though 
I erroneously) by his legal adviser that tho appeal 
, could be Resented within 60 days. 

| Where a plaint in a pre-emption case is 
, returned for presenting it to a oompetent Court 
1 on ■ the ground that the pre-emption money 
I exceeded the Munsit’s peouniary jurisdiction, 
and after excluding the time under 8- 14 of Aot 
, IX of 1908, it was a few days late when it was 
re-filed : 

Held, that the suit must bo taken as instituted 
on the day nf the first presentation to the 
, District Judge. The proper course in such a 
oa^e is to send the case to the Court having 
jurisdiction. Azam All v. Akhtar Hussain, 
18 P.W.R. 1916--= 33 Ind. Cas. 808. 
JOHNSTONE, C.J. 

(27) Ss 5, 14, Sch. I, Art . 11— Civ. Pro . 
j Code (190S), O. XXI. r. 63 — Removal of attach- 
ment— Appeal and revision — Advocate's act , hew 
tar binding on his client— Agent — Negligence. 
Mg Tun U v. Palaniappa Cheity, 27 Ind. Cas. 

: 829 = 8 Hnr. L.T. 93 = 8 L.B.R. MG. See 
Final Part, 1915. Col. 930. 

! (28) S. 6— Minority — Decree barred by Code 

of Civil Procedure (1908). S 48 - Application of 
i Limitation Act. Ram Nath Tewari y Cha- 
. tarpal Man Tewari, 13 A. L.J. 826-37 A. 638 
= 30 Ind. Cas. 521. See Firifcl Part, 1915, 
Col. 931. 

(29) S. 6 and Art. 164 — Failxnq to determine 
crucial point when deciding question of 
limitation — Revision- Material irregularity 
— Application to set asi’ie an ex parte 
decree— General Clftiises Act % X of 1897, 

! S. 0 — Minority. 

! Wbero i r . is essential to a proper decision of 
a point or limitation to determine whether the 
provisions of tho Limitation Aot of 1877 or of 
! the Act of 1908 are applicable and tho lower 
Court fail, to dolermine this question the 
omission amounts to a material irregularity, 
and a revision is competent (a). 

An application made after tho 1st of January 
1909 to set aside an ex parte decree passed 
beforo that date is govorned by Art. 164 of the 
now Act and not by Art. 164 of tho old Aot, 
Tho law to to applied m a aasp of this kind is 
the law existing at tho timo when the applica- 
tion is mtdo (5). 

The period laid down in Art, 164 for an 
application to set aside an ex parte deoroo 
cannot be extandod on the ground of minority 
under S* 6 of the new Limitation Aot of 1908 
which is limited to applioations lor tho 
execution of a deoroo. Manohar Lai y* 
Masiammat B^dlqa Begam, 101 P.R. 1916. 
SHADI LAL AND LE-ROSBIQNOL. JJ. 
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. ' Siftrtneu (a) 60 P R. 1897 (F.B.)*; 79 P. 
W.B. 1910 and the Givil Revision 59 of 1911 
(Unpublished), R. ( b ) 12 Bom. L.R. 790 ; 87 
A. 597 ; 36 M. 678 ; 90 P.R.1904, F. 

(90) 8 . 7— Minor- Cause of action— Death of 
minor within three years of /zfa attaining 
majority — Minor's representative can sue 
within three years on the same cause of 
action . 

Where a minor acquires a oause of. aotion to 
sue for possession of property and dies after 
majority but before the eipiry of three years 
from the date of the cessation of his disability 
of minority, his personal representatives oan, 
although twelve years have expired sinoe the 
oause of aotion aoorued, institute a suit on the 
same oause of aotion at any time within three 
years’ period which has already commenced in 
the lifetime of the deceased. Arjun Ramjl 
Mhankal v. Ramabal Raojl Ylthoba, 18 Bom. 
L.R. 579-40 B. 664. 

SCOTT, C.J. and HEATON, .T. 

(31) S. 7 — Partnership— -Suit for account by 
representatives of a deceased partner- 
parties— Cause of action . 

Tho oauso of aotion for a suit by tho legal 
representatives of a deceased partner to sue for 
accounts arises from the partnership contract 
and the right of eaoh partner to have an 
aooount taken upon the dissolution of the 
firm, and all tho representatives must join 
in the suit. B. 7 of the Limitation Act 
applies to suoh a case. Puthenpurayll Bava- 
ohutfcy v Puthenpurayll Kuuhi Pathumma, 
33 Ind. Gas 664. 

BAKEWELL and PHILLIPS, JJ. 

Reference 26 M. 26, F. 

(32 & 33) 8. 7— Applicability to disqualified 
proprietors. See Ben. ACT IX OF 1879 
(COURT OF WARDS), No. 1, 20 C.W.N. 862. 

(34) Ss. 9, 19— Acknowledgment of liability — 
Agreement to refer to arbitration — Condi- 
tional promise to pay what is found due, 
when amounts to acknowledgment - Creditor 
and debtor , relationship of— Covenant not 
to raise plea of limitation, effect of— Con- 
tract Act , 8- 23— Limitation once com- 
menced to run, if can be stopped — Estoppel 
against statute. 

Where tho defendants were denying their 
liability to the plaintiff in respeot of thb latter’s 
claim for damages for breach of a contract, but 
whon a suit was threatened they agreed in 
writing to refer the dispute to arbitration and 
promised to pay whatever sum the arbitrators 
may find to be duo. 

Held, that such writing did not constitute 
an unconditional undertaking to pay the debt 
but was only a oonditional acknowledgment of 
liability, And it was dear law that, whero there 
was a promise to pay on a condition, that 
oonditlon must be fulfilled in order that the 
promise may operate as an acknowledgment (a). 

A mere referenoo to arbitration whioh prima 
facie ib only a mode of settling disputes and 
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not an admission of any liability doesjaot inv 
port a subsisting jural relationship of debtor 
and creditor whioh must be admitted in order 
to operate as an acknowledgment. , 

The English Law is dear that a mere sub- 
mission to arbitration containing a promise to 
pay what is fqjind due is not available as art* 
acknowledgment if the arbitration proves abor- 
tive unless the submission contains an unquali- 
fied acknowledgment of the debt, and there is 
nothing *in B. 19 of the Limitation Aot to 
suggest that the law in India is different. 

A covenant not to raise the plea of ligptation 
in case a suit has to be filed is invalid and 
inoperative since its effeot is to defeat the 
provisions of the Limitation Act and as suoh 
(alls within S. 23 of the Contraot Aot. 

Parties to a contraot may agree to postpone 
the aoorual of any rights under it, but they 
oannot postpone the period of limitation, sinoe 
under 8. 9 of the Limitation Aot it follows 
that, when once limitation begins to run, it 
oannot be stopped by any subsequent event. 

There oan be no estoppel from pleading the 
provisions of a statute (b). Bollapragada 
Ramamurthi v. Thlmmanna Gopayya, 4 
L.W. 48-20 M.L.T. 129-31 M.L.J. 231-36 
Ind. Cas. 676. 

Kumaraswami Bastri and Phillips, 
jj. 

• References :— (a) 29 M. 619, F. \ 33 C. 1047 : 

L. R. 6 Cb. App. 822, R. (b) 38 M. 374, F. 

(36) S. 10 — New trustee succeeding to the 
offioe of former trustee whether legal represen- 
tative of latter. See Trust, No. 2, (1916) 2 

M. W.N. 87. 

(36-a) B. 10. Bee No. 140, infra. 

(36) 8. 10, Arts. 14, 120— Money lying t# 
deposit in Government treasury — Suit to recover 
money— No bar of limitation operates . The 
Secretary of State for India y. Bapujl Maha- 
dev Govalkar, 17 Bom. L.R. 641-39 B. 672 
-31 Ind. Cas. 277* Bee Final Part, 1916, 
Col. 936. 

(37) B. ll. Bee Foreign Judgment, No. l, 
9 Bur. L T. 106. 

(38) 8. 12 —Computation of time-Etblusion 
— Time for obtaining copies— Dilatoriness 
of applicant— Time running from signing of 
decree — Guardian ad litem— Civ, Pro. Code, 
3908, O. I, rr. 1, 9, O, XXXII, r. 8— 
+ Parties — Non-joinder. 

In appeals, the period of limitatifin should be 
oaloulated from the date on whioh the deoree 
was actually signed (a). 

An applicant for a copy should deposit the 
required number of folio not later than tho 
first day on whioh the cifioe of the Court is open 
after that on whioh the number of folio was 
notified to him and in calculating tho 'time 
required for obtaining a copy the applicant is 
not entitled to deduct the dayB during whioh 
the preparation of the copy was delayed by his 
otgn negleot to furnish the folio. The length 
of time requisite for obtaining a oopy within the 
meaning of B. 12 of the Limitation Aot, 1908, 
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qught not to vary witb the dilatoriness of the 
applioant iu supplying the required number of 
folios. 

The faot that a guardian ad litem, is not 
formally appointed, but is allowed to represent 
minors in n suit is not fatal to tho suit. 

A suit for profits of 'zerait* laud held by 
defendants in excess Vaf their share whorein all 

00 sharerH are not made parties, should be dis- 
missed for non- joinder of necessary parties. 
Ram Asray Singh v. Sheonandan Singh, 

1 Pat. L J. 673 = 35 Ird. Css. 8G8 (F.B.). 

Cr^MrER. C.J., QHARFUDBIN and KlNGS- 
FORD, JJ. 

Reference (a) 13 C. 101, F* 

(39) 8. Pi— High Court judgment— Applica- 
tion for review— Limitation if runs before tho 
signing of decree. See REVIEW, No. 3, 20 
C.W.N. 967. 

(40) 8. 19. See Nos. 24 f 25, supra. 

(41) Ss. 12, 5— Exclusion of time requisite for 
obtaining copy of decree— Duly of appellant 
— Delay in preparing decree due to laches 
of the officers of Court— Effect— Court 
directing postponement of preparation of 
decree — Effect . 

A party is cot entitled to an allowance for 
the interval between the delivery of judgment 
and the signing of the decree under S. 12, Limi- 
tation Act, unless the delay in obtaining copies 
was due to deoreo not being prepared or signed 
(a). 

If a party has not applied in time for copies 
of judgment and decree, he will not be excus- 
ed on the ground that the deoree was not in 
existence at the date of his application, for the 
decroe relates baok to the date of judgment and 
he must make application for a copy of deoree 
in reference to that date ; and if he does not do 
so, the delay is not due to time requisite for 
obtaining a copy (6). 

But where tho delay in the preparation of the 
deoreo was not an administrative delay due to 
the laches of the officers of the Court, but the 
Court by its own order directed that the decree 
should not be drawn up on the day that it gave 
judgment, but it postponed the drawing of the 
deoree till certain payment iB made, the judg- 
ment is a provisional judgment and does not 
beoome an operative judgment till the date 
when the preparation of the deoree is ordered. 
In such a case this latter date is the date of 
the judgment as well as of the decree from 
which limitation runs (c). Khudadad wd. 
Mahomed v. Moriokhao, 9 8.L R. 193 = 34 lnd. 
Gas. 867. 

Pratt, J.C. and BOYD, A J.C 

References (a) 5 8.L.R. 47, R, (b) 1 8.L. 
R. 71, R. (0 5 A. 520, R. 

(42) 5. 12 (2) — Appeal —' “ Time requisite for 
obtaining a copy of the decree"— Calcula- 
tion— Portions > f days whether can be 
taken into account. 

An applicant for oepy must use proper 
diligence in obtaining hie copy in the manner 
prescribed in the rules of the Copyidt Depart- 
ment. 


Limitation Aot (1908)— ’(Continued). 

Where an appellant was instructed 4 to attend 
Court on a particular day to ascertain whether 
the copies were ready or whether any further 
advance of oopying fges was required, but he 
did not sc attend and did not, on that day, 
take any 6teps towards obtaining tho copy, held 
that that day cannot be deducted from the 
limitation period as time requisite for obtaining 
the copy. 

Held al?o that the Iaw of limitation does not 
take portions of days into aooount. Lach- 
man v. Kalya, 12 N L.R. 66 = 34 lnd. Cas. 
458 / 

Batten, a j.c. 

(43) 8, 14— Suit for recovery of possession by 
part owner— Other co owners made defend- 
ants , setting up their own title— Decree 
made in their favour by first Courts set 
aside o x appeal— Fresh suit— Suspension of 
limitation pending prosecution of claim in 
previous suit— Power of appeal Court to 
transfer defendants to category of plaintiffs 
— Benami transaction , test . 

Where the sons (B and Mi and grandsons by 
a predeceased son (C) of a deceased Hindu (G), 
being members of a joint Dayabhaga Hindu 
family, with a view to deceive the creditors of 
B and M, in 1891, executed a document where- 
by they purported to acknowledge that G’s 
widow 8 was the real owner of properties which 
| in faot they had inherited as G’s hoirs ; and 
8 having begun to deal with the properties 
adversely to the real owners from January 1892, 
C’s branch of the family in 1896 sued for a 
declaration of their own title and the title of 
M’s representatives (whom they joined as 
defendants) to shares in the properties, and the 
latter associated themselves with the plaintiffs 
and askefd for an adjudication of their right to 
a one-third sharo, and a distinct issue in respect 
of their claim was without objection raised and 
decided and tho Court made a decree on 20th 
April 1903 in favour of both the plaintiffs and 
M’s representatives ; but on appeal the deoree 
bo far as it was in favour of tho latter was set 
aside on 22nd February 1904 on tho ground 
that not being plaintiffs they could not be 
given any relief in that suit, and M’s re- 
presentatives thereupon on 14th November, 
1904, instituted a fresh suit for their Bbare. 

Held— that though limitation began to run 
against them from 1892, it remained in sus- 
pense, whilst they were bona fide litigating 
their rights in tho previous 6uit, and this suit 
was therolore not time-barred (a). 

That in the previous suit tho appeal Court 
should, in exercise of power possessed under the 
Civ. Pro.tCode, have transferred M’s represent- 
atives from the category of defendants to that 
of plaintiffs and maintained i he decree passed 
in their favour by the Original Court. 

In cases where it is asserted that an assign- 
ment in thn name of one person is really foe the 
benefit of another, the roal test is the source 
whence the consideration came. Bhrlmatl 
NrUyamonl Danl v. Lakhan Ghunder Ben, 
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SO C.W.N. 633 « (1916) M.W.N. 333 = & M.L. 
J. 639 = 3 L.W. 471 = 18 Bom. L.R. 418 = 43 
0. 660=30 M.L.T. 10 = 34 O.L.J. 1 = 33 Ind. 
Caa. 463 (P.O.). 

VISCOUNT HALDANE, LOBD PARMOOB, 
Lord Wbenbury and Mb. ameer 
ALI. 

References : — (a) 13 C.W.N. 336 = 36 0. 309, * 
affirmed* 

(14) 8. li— Criterion for application of the 
sention-r- Error must be such as might be 
committed by a reasonable and prudent man 
exercising duo diligence and caution . . 

Held, that tho provisions of 8. 14 of the 
Limitation Aot are not to be applied indis- 
criminately to extend tbo period in all oases in 
whioh the plaintiff has aoted without fraud. . 

Held further t that although it iB not intended 
to lay down any hard and fast rule on the 
subject, yet as a general criterion the rule 
should be that indulgence under the seotion 
should be granted only in oases where the error 
is one that might be committed by a reason- 
able and prudent man exercising due diligence 
and caution (a). Ramjag Pande v. Bbagwant 
Dat Pande, 19 0.0. 367 = 36 lnd. Cas. 702. 
STUART, A.J.C- 

Reference ; — 17 0.0. 210, D. 

(46) S, 14 —Suit in Revenue Court to eject 
tenants — Subsequent suit by landlord in 
Civil Court— Saving of limitation . 

Where a suit was brought by a landlord in 
the Revenue Court to ‘eject the defendants 
as tenants, a subsequent suit by him in 
the Civil Court treating tho dofondantB as 
trespassers would not be Bavod from limitation 
by the operation of 8. 14 of the Limitation Act. 
The time spent by the landlord in the prosecu- 
tion of the suit in the Revenue Court oannot 
be exoluded in computing the period of limita- 
tion for the later suit, as the cause of action 
in both tho suits is not tho same. Dondoo 
Singh v. Sheo Narain Singh, 36 Ind Cas. 770. 
Stuart, j.c. 

(46) 8. 14 — Civ, Pro. Code (1908), 0. XXIII, 
rr. 1 and '2— Suit— Withdrawal with liberty to 
sue — Limitation , if saved. A.L.A.R. Aruna- 
chalam Chettlar v Lakahmana Iyer, 3 L.W. 
1002 = (19 15) M W.N. 860 = 18 M.L.T. 385 = 39 
M.L J. 569 = 39 M. 936 = 31 Ind. Cas. 234. 
See Final Part, 1915, Col. 937. 

(47) S. 14 — Suit against Manager, Enoum- 
bered Estatos, Bind— Institution without pre- 
vious notice under S. 80, Civ. Pro. Code- 
Withdrawal — Subsequent Buit against him — 
Computation 'of period of limitation — Deduc- 
tion of time spent in former suit — If Allowable. 
See BOM. ACT X OF 1876 (REVENUE JURIS- 
DICTION), No. 1, 9 8. L.R. 167. 

(48) S. 14. Soe Nob. 6, 26, 27, supra . 

(49) 8s. 14. 18— Money decree against diffe- 
rent defendants at different times. 

A decree for money may be passed against 
different defendants at different times, an& 
there is no reason for treating those deorees as 


Limitation Aot (4908)— (Confirmed). 

one. Bambailva Alyar *. Muhammad 
Huialn Rovther, 31 Ind. Cae. 917. ^ 

BENSON and SUNDARA AlYAR, JJ. 

Reference : — 33 A. 264 (P.G.), D . 

(50) 8s . 14, 19—5. 14 *when applies— Due 
diligence , what ^amounts to — Plea that 
money received hid been more than repaid 
— Not an acknowledgment of subsisting 
liability within 8. 19* 

UndefS. 14, Limitation Act, the person, who 
olaims an exclusion of time during which a 
former proceeding was pending, must prove two 
things, first, that he bad prosecuted tn? former 
proceeding with due diligenoe ; and, secondly , 
that the former Court had been unable to 
entertain it from defect of jurisdiction or other 
oauso of a like nature (a). 

So where each of two plaintiffs came into 
Court originally to sue separately in respoot of 
a oon tract whioh gave them a joint but not a 
several right, and their error waB pointed out to 
them and they were given every opportunity of 
rectifying it, and they elected, however, to 
prooeed with their suits as then framed, and 
by the time that those suitB were decided the 
period of limitation for a fresh suit had expired, 
held, it was impossible to hold in these circum- 
stances that the plaintiffs exhibited that degree 
of diligence whioh alone could entitle them to 
, olaim the benefit of S. 14 of the Act. 

Where a person admitted in a previous oaso 
that he bad received Rs. 1,000 as earnest money 
but stated that the sum had been more than 
repaid by delivery of cotton to the value of 
Rs. 3,000, such a statement oannot be construed 
into an admission of a subsisting liability in 
rospeot of the Rs. 1,000 within the meaning of 
8. 19. Limitation Act (b). Kalu v. Mehta 
Mai, 41 P.R. 1916 = 33 P.W.R, 1916 = 32 Ind. 
Cas. 497. 

RATT1GAN and SHADI Lad, JJ. 

References :-(a) 19 P.R. 1888, F. (b) 33 C. 
1047, D.; 20 M. 239 ; 25 M.L.J. 261 ; 18 A. 
384, R. 

(51) S. 14, cl. 2, Explanations 1 and 2 —Civ, 

Pro. Code (V of 1 908), O. VII, r. 10— 
Return of plaint— Permission to re- file in 
proper Court— Order allowing further time 
— Court, power of — Suit, filing of — Last 
day— Plaintiff, risk of— Prosecution of a 
suit in a Court— Return of plaint, termi- 
nation on. • 

^Phe plaintiffs attaohed certain* properties in 
oxeoution of a decree Against ono of the defend- 
ants. Some of the other defendants also 
olaimed the same properties and their claims 
were allowed on the 3rd of September, 1908. 
The plaintiffs brought this suit on the 2nd of 
September, 1909 in the Court of the Munsiff 
who had no jurisdiction tn try the suij:. On 
the 23rd of June, 1910, the Munsiff ordered the 
plaint to be returned for presentation in the 
proper Court aud direoted the plaintiffs to pay 
costs. The plaint was roturned on the 27th of 
June, 1910, with the permission to re-file it in 
the proper Court within five days and an otder 
fixing the amount of costs was recorded on the 
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8Qth June. The suit was re-filed on the 1st of 
July 1910 : 

Held, that the order allowing farther time 
mutyt be considered as a nullity. 

Held also , that a plaintiff who files his suit 
on the very last date available to him under 
'"-the Law of Limitation, tt.kes the risk and the 
law doos not make any*, provision for extension 
of time except in oase coming under cl, 3 of 
8. 14 of the Limitation Aot. 

Held further , that the return of the plaint 
terminates the connection of the Court with the 
plaint wfiioh it oannot entertain, and though 
the oosts were calculated later, the plaintiffs 
were not proseouting the suit in the Court of 
the MunBiff after that Court had returned the 
plaint, and the explanation to 8. 14 of the 
Limitation Aot oannot be read as extending the 
time excluded, beyond the time when the 
plaintiff may be said to have been prosecuting 
their suit. Ganga y. Akhll, 34 C.L.J. 355= 

35 Ind. Cas. 595. 

CHATTERJEE and NEWBOULD, JJ. 

(53) 8 . 15 —Attachment of decree — Exclusion 
of time occupied by attachment— Civ. Pro . 
Code, 0. XXI, r. 53. 

Where a judgment-debtor, who had obtained 
a money decree against his decree-holder attach- 
ed the deoree against him in execution of the 
deoree in his favour, under O. XXI, r. 53, Civ, , 
Pro. Code, the effect of the attachment was to 
stay the execution of the deoree against him 
and on the dismissal of the execution application 
his judgment-debtor can again execute his 
deoree and for the purpo^? of such application 
the period occupied by the pendonoy of the 
attachment will be excluded in calculating the 
period of limitation for exooution of that decree- 
Kiranshashl Debt v.Chandrlka Proiad Singh, 
30 Ind. Cas. 587. 

OHITTY and WALMSLEY, JJ. 

(53) 8 . 15— Application for execution of decree 
— Proof of duration of order staying exe- 
cution . 

In order to bring into force the provisions of 
8. 15 of the Aot it is necessary to point out the 
injunotion or the order staying the execution of 
the deoree and specify the date on whioh it was 
issued or made and the date on whioh it was 
withdrawn. An adjournment of the hearing 
does not amount to ( an injunotion or order 
staying the execution of the decree. Sri mail 
Thakaraoyl Oassl y. Nadiar Ghand Palraal, 

36 Ind. Cas. 939. 

Fletcher and Newbould, jj. 

(54) S. 15, Sch. I, Art. 182 — Application for 

execution 3 year s after dismissal of last 
application t 

Where an execution of a decree was not stay- 
ed by injunction or order and the decree-holder 
was not prevented by force or fraud from execu- 
ting it, an exeoution application presented more 
than 3 years after the dismissal of the last 
application is barred by time. 

Assuming that there is a prinoiplo in accord- 
ance with whioh the Court may treat an 
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application prima facie barred by limitation in 
an application made in continuation of a 
previous application whioh has been dismissed 
it is obvious that the r principle oan bo applied 
only to those oases where the deoree-holder has 
not been remiss (a). Hahadeo Prasad Saha 
y. Ramehanch&r Naraln Singh, 35 Ind. Cas. 
579. 

CHAMIEB, 0 J-, and 8HARFUDDIN, J. 

References (a) 17 O.L.J. 135, D. ; 30 C.W. 
N. 686, R. 

(55) Ss. 17, 33. Bee STRAITS SETTLE- 
MENTS Limitation Ordinance, No. l, 20 
C.W.N. 833. 

(66) 8. 18. Bee No. 49, supra and Nos. 159. 
194, infra. 

(57) S. 19— Suit on account of dealings — 
Letter by debtor with Rs. 100 sent by 
insurance — Acknowledgment of liability — 
Limitation if saved . 

. A debtor wrote to hiB creditor a letter in the 
following terms : 11 1 have insured and sent 
Rs. 100. On receipt of it please credit tho said 
sum of Rs. 100 in our aocountp." 

Held that the above letter did oontemplate 
and acknowledge the existence of an account 
between the parties and was a sufficient 
acknowledgment under 8. 19 of the Limitation 
Aot to save a suit based on that account from 
the bar of limitation. Reguna Nagendran 
Chatty y. Kuppuiaml Alyen, 4 L.W, 148=36 
Ind. Cas. 593. 

KRISHNAN, J. 

References 17 M.L.T. 78 ; 17 M.L.T. 80, F. 

(58) 8. 19— Written statement— Allegation 
that certain persons were necessary parties 
— Whether acknowledgment of liability — 
Limitation not saved— Revenue Records — 
Evidentiary value— Indian Evidence Act , 
8. 35. 

Where the defendants in the present partition 
suit made, in the written statement filed by 
them in a former suit, tbe following statement, 
vie.,—* Proper parties have not been joined in 
this suit, such as A and 8 left a sister B who 
died after them. It is necessary to join her 
heirs in this suit. The suit is not maintainablo 
without joining {hem.’ 

Held, that the above words woro not an 
admission that B’s heirs bad a share in the 
estate and did not amount to an acknowledg- 
ment of liability under 8. 19, Limitation Aot 

(a). 

An acknowledgment of liability need not be 
express. It may be by implication but the 
implication must be a necessary implication so 
that the acknowledgment is clear and unequivo- 
cal (5). 

Revenue Records are uot evidence of title, 
for they are kept for fisoal purposes and it is 
not part of tho duty of the Revenue Officer to 
reoord title. But when the faots recorded arc 
tacts which it is the duty of tho Revenue Offioer 
to reoord, then his record is evidence of those 
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foots under S. 86, Evidenoe Aot. Blbl Saheb 
Zadl t. Sayad Mir Mohamad Shah, 9 B.L.R, 
149—83 Ind. Oaa. 648. 

Pratt, j.c. and BOYD, a,j.o. 

References (a) 30 0. 699 ; 9 Bom. L.R. 
716, R. (6)6 0. 744, R. 

(69) 8. 19 —Acknowledgment of debt— Part* 
nership firm— Receiver, acknowledgment by , how 
jar affords starting date for fresh period of 
limitation . 8.M.A. Ohetty Firm v.'M.L R.M. 
A. Chetty Firm, 29 Ind. Cas. 27-8 L.B.R. 
159. Seo Final Part, 1915, Ool. 940. 

(60) S. 19 — Power of Court of Wards to 
acknowledge debt. Bee BEN, ACT IX OP 1879 
(COURT OF WARDS), No, 4, 43 C. 211. 

(61) S. 19 — “ A fresh period of limitation ”-*• 
Whether refers to the 12 years prescribed by 
8. 48, Civ. Pro. Code (1908). Bee ClV. PRO, 
CODE (1908), No. 118, 20 C.W.N. 952. 

(62) B. 19 — Insolvency of Manager of joint 
family— Entry of debt in scbedulo attaohed to 
petition -Saving of limitation as against other 
members. Bee HINDU Law (JOINT FAMILY), 
No. 33, 36 Ind. Cas. 389. 

(63) S. 19 — Admission by partner in insol- 
vency petition — Efleot on other partners. Bee 
Partnership, No. 9, 36 Ind Cas. 389. 

(64) S. 19. Bee Nos. 34, 50, supra and 
No. 268, infra . 

(66) Ss. 19 and 20, scope of — Part-payment 
and acknowledgment , difference between — 
Endorsement of payment towards principal 
signed but not written by debtor , effect of— 
Limitation if saved . 

Where a simple mortgage dooument bears an 
endorsement of payment towards priuoipal 
signed by the debtor but not in his writing, 
suoh payment is ineffectual to givo a fresh period 
of limitation under B. 20 of the Limitation Aot. 
But the endorsement operates as an acknow- 
ledgment of liability within tho meaning of 
8. 19 of the Aot, and a suit on the mortgage is 
not barred by limitation (a). 

8. 20 of tho Limitation Act does not prevent 
the operation of 8, 19 and the two sections are 
not mutually exclusive. These sootions cannot 
be treat&l as beiug one general and the other 
speoial. 

Per Napier , J.— (1) S. 19 only ^operates 
against the person who makes the acknowledg- 
ment, but B. 20 makeB the part-payment good 
in favour of any edit on that liability. 

(2) An acknowledgment under 8. 19 need not 
be addressed to the person entitled but a part- 
payment under 8* 20 must be made only to the 
person entitled to payment* 

An endorsement under 8. 20 must be in the 
actual handwriting of the debtor to have the 
full efleot of a part- payment. 

Per 8rinivasa Aiyangar , J.— Acknowledg- 
ment under 8. 19 of the Limitation Aot has a 
different operation from that of part-payments 
under B. 90 and the English and Indian Law 
are the same in this respeot (6). 


Limitation let (1908)— {Continued). 

Efleot most be given to an acknowledgment 
which fulfils the requirements of 8. 19 though 
it may also evidenoe an ineffectual payment 
under S. 20. Though the two sections deal 
with different matters, they can be consistently 
read together. Pamqlapatl Venkata Krlih- 
nlah v, Kondafhud Bubbarayudu, 3 L.W. 67(T 
-(1916) 2 M.W.N. 266-36 Ind. Cas. 240. 
Napier and Srinivasa aiyangar, jj. 

References : — (a) 17 M.L.T* 80, F. (6) 1 De 
G. and J. and 8m. 122 ; (46 E.R. 47) 11 A.O. 
639, R. 

(66) 8s. 19, 20 — Certification of payment 
by deoree holder — Statement of payment in 
application for exeoutibn if sufficient — Payment 
whether extends limitation. See OlV. PRO* 
CODE (1908), No. 421, 20 C.W.N. 272. 

(67) 8s. 19 and 21 —Mention of debt in 
schedule of insolvency petition — Acknow- 
ledgment of debt—8aving of limitation. 

Where an insolvent entered a debt in the 
schedule attached to his potilion in insolvency, 
it amounted to an acknowledgment of the debt 
to satisfy the provisions of B. 19 of the Limita- 
tion Aot. But such an acknowledgment is not 
made by the insolvent on behalf of any one but 
himself, in obedienoe to the statutory duty 
imposed upon him. Klssendoss v. Khatan 
Makanjee Spinning and Weaving Oo. Ltd., 
96 Ind. Cas. 389. 

WALLIS, C.J., and PHILLIPS, J. 

References 9 Ind. Cas. 964 = 36 B. 383—13 
Bom. L.R. 123, F. 

(68) Ss. 19, 21 — Debt contracted by deceased 
co-parcener for no immoral purpose — Infant son 
if bound— Limitation — Acknowledgment of debt 
by karta if binds infant — Acknowledgment if 
must be expressed as made by karta. Har Pro- 
aod Das v. Bakahi Harlhar Proshad Singh, 
19 C.W.N. 860-31 Ind. Cas. 30. Bee Final 
Part, 1915, Col. 941. 

(69) 8. 20 —Interest as such , payment of— 
Labour in lieu of interest , if can save limi- 
tation . 

Where the plaintiff proves that he received 
' interest ’ through the labour of the defendants 
till within three years before suit, his olaim ia 
not barred by limitation. Bwamlnatha Filial 
Y. Mondalyan, 3 L.W. 562 = 35 Ind. Cas. 480. 
SADAS1VA AIYAR, J. 

Reference :— 29 M. 234^F. 

(70) S. 10— Requisition of valid part-payment 
for purposes savin? limitation. 

To oreate a fresh period of limitation under 
8. 20 of the Limitation Aot, 1908, the faot df 
part- payment of a debt must appear in the 
hand- writing of tho person making such pay- 
ment. * 

The statute requires that the person 'who 
made the payment should be the person who 
should sign tho writing as evidenoe of tho pay- 
ment (a). Blihun Perkash Naraln Singh v. 
Md. Stddlque, 1 Pat. L.J. 474 = 36 Ind. Oaa. 
375. 

ATKINSON and JWALA PRASAD, JJ. 

Reference ; — (a) 28 0. 646, F. 
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*(71) 8 . ao — Part-payment — Entry must 
appear in debtor's hand writing — Mere 
signature net enough. 

Tiie part-payment of a debt must, for the 
purposes of S. 20 of the Indian Limitation Aot, 

4 appear recorded in the ^hand-writing of the 
'debtor. His mere signature to "the reoord of it 
by another is not sufficient. Nivajkhan 
Nathankhan v. Dadabhai Muasee Yalli, J8 
Bom. L.R. 373 = 41 B. 166. 

SCOTT, C.J, and HEATON, .1. 

(72) rft, 20— Saving of limitation— Payment 
of interest — Proof necessary— Debiting in- 
terest in account book , if Sufficient-Pay- 
ment in reduction of debt, if saves limita- 
tion . 

To avoid the bar of limitation in a suit for 
the reoovery of money due on a mortgage deed, 
a plaintiff must establish, not only that thero 
was payment within 12 years prior to the dato 
of the institution of the suit, but also that 
there was either an express intimation by the 
debtor, or proof of the existence of circum- 
stances going to show, that tho payment was on 
aooount of the interest on the particular debt 
sued on. 

In the absenoo of express agrocment, debiting 
to interest in the bocks of account cannot be 
regarded as payment of interest (a). 

Payments mado by the debtor in reduction of 
the general balance of account against him, but 
without intimating that any of such payments 
was to be appropriated in satisfaction of the 
interest due on his debt, do not amount to a 
payment of interest as guch to save the bar of 
limitation ib), Muln-ud din v. Muhammad 
Ahmad, 9 P.W.R. 1916 = 68 P.L R. 1916 = 31 
Ind. Cas. 782. 

Shadi Lal and Leslie Jones, jj. 

References [a) 19 M. 340 at p. 342 = 6 M L. 
J. 177; 29 A. 773 = A.W.N. (1907) 263 = 4 A. 
L.J. 628, R. (6) 3 B. 198 ; 4 A. 612 = A.\V.N. 
(1882) 114 ; 7 Ind. Oas. 7. R. 

(73) S. 20— Labourer— Rendering of services 
by pannial— Whether amounts to payment 
of interest . 

In a suit for reoovery of balance of money 
advanced to a pannial (i.e., farm labourer) for 
wages, under an agreement executed more than 
3 years before suit, his continuance in sorvica 
will amount to payment of interest within the 
meaning of 8. 20, Limitation Aot. 1908* (a). 
Mathukrlsfina Alyar v. Pakklrl Yolkaran, 33 
Ind. Cas. 134. 

Sadasiva Aiyar, j. 

' References (o) 29 M. 234 ; 24 B. 493, 12- 

(74) 8. 20— Money decree not bearing interest 
— Payment— Application . for execution— 
.Certificate. 

Although the decree-holder may oither apply 
to oertify the payment before execution or may 
do bo in his application for execution of the 
decree, the provisions of B. 20 of the Limitation 
Aot are in no way affcoted by it. 

Where a decree does not bear any interest, 
any payment made by the judgment- debtor 


Limitation Aot (1908)— (Continued). 

must be taken to have been made in part pay- 
ment of the prinoipal. In that case it must 
appear in the handwriting of the judgment- 
debtor or by his agent* duly authorised in this 
behalf in order that a fresh period of limitation 
may run froin the date of Buoh payment under 
S. 20 of the Limitation Aot. Harendra 
Chandra Bhattacharjee v. Gajan Chandra 
Das, 36 Ind. Cas. 177. 

CnAT'T’ERJEE and RICHARDSON, JJ, 

(76) 8. 20 —Payment of interest not as such , 
if could be taken as payment of principal- 
payment in debtor's handwriting. 

A payment of interest on mortgage bond not 
expressly made as such oau bo taken as pay- 
ment towards the principal under 8. 20, 
Limitation Aot, 1908, so as to give a fresh 9 tart 
of limitation, if the fact of payment appears 
from a document in tbe handwriting of the 
dobtor making tbe same. Har Chandra Bis- 
was v. Puran Chandra Mookerjee, 35 Ind. 
Cas. 638. 

Fletcher and Teunon, jj. 

(76) S . 20 —'Payment towards interest' mean- 
ing of— Appropriation by creditor towards inter- 
est— Effect. Nga Twa y, Nga Ba, U.B R. 
(1915), 2nd Qr. p. 80=31 Ind. Cas. 101. Bee 
Final Part, 1915, Col. 942. 

(77) S. 20 —Interest added to principol—Pay - 
ment of interest toithin the section . Bubrama- 
nlara Chettlar v. Somasundaram Chettlar, 
(1916) M.W.N. 755 = 30 Ind. Cas. 777. See 
Final Part, 1915, Col. 942. 

(78) S. 20, proviso — Payment by cheque , if 
icould save limitation — Continuous account . 
cause of action. Kedar Nath Mltter v. Deno- 
bandhu Shaha, 19 C.W.N. 724 = 42 C. 1043 = 
31 Ind. Cas. 626. See Final Part, 1915, Col. 943. 

(79) 8. 20. See Nos. 65, 66, supra . 

(80) Ss. 20 and 21 — Joint Hindu family — 
Intention to separate . unambiguous declara- 
tion of— Subsequent management by one 
member on behalf of all— Acknowledgment 
by such manager, if binding on the others — 
Promissory npte, suit on, if confined t& 
maker. 

Where, in spite of a document executed by 
all the members constituting a joint Hindu 
family definitely indicating their intention to 
separate,, from each other, one of tbe members 
was allowed to manage the properties on behalf 
of all, and he acknowledged a debt dne by the 
family before snob division, held that, in the 
absence of any evidenoe that he was au author- 
ized agent of the other members within the 
meaning of 8. 20, Limitation Act, tbe acknow- 
ledgment, was not binding on the other members 
under S. 21 of the said Aot (a). 

Queers. — Whether a suit lies on h promissory 
note against any one except the maker and 
whether a person can acknowledge a liability 
whioh he oannot create. Bapanna v. Bheema- 
Hogam, 3 L.W. 931-(1916) M.W.N. 162-3& 
Ind. Cas. 986. 

AYLINO and NAPIRR, jj. 

Reference (a) 2 L.W. 1247* R. 
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(81) S. # 2l— Scope— ‘ Joint contract/ if in* 
eludes a surety— Acknowledgment by third 
party — Remedies of decree-holder. 

The proviso in S. 91 of Ahe Limitation Aot is 
not exhaustive of the persons for whose benefit 
the protection was intended. The test for 
determining the efieot of acknowledgment by 
third party will in eaoh case be whether the 
person who keeps alive the debt had express or 
implied authority to aot on beha(f of those 
against whom limitation is to be arrested. In 
oases where the liability is several, it will have 
to be established clearly that the persons Jto be 
bound allowed themsolves to bo represented by 
the person who makes the part payment (a). 

The words ' joint oontraotor ’ in S. 21 of the 
Limitation Aot applies also to a surety ( b ), t 

Ordinarily a deoree-holder is entitled to havo 
all his remedies against a judgment-debtor. 
Exceptional circumstances will have to be 
proved to grant any exemption from the general 
liability. Kothandaram&n Chetty v. Shun- 
mugani Chetty, 32 Ind. Gas. 608. 

8ESHAOIBI Aiyab, j. 

References: — (a) 28 B. 248 = 5 Bom. L.R. 
1020, F.\ 9 Ind. Gas. 8 = 21 M.L.J. 455 = 9 M. 

L. T. 263 ; 17 Ind Cas. 619 = 24 M.L.J. 66 = 12 

M. L.T. CIO, R. (6) 32 G. 1077 ; 33 C. 1278, R. 

(81-o) 8. 21. See Nos. 67, 68, 80, supra. 

(82) 8, 22 Suit by a person without indica- 
ting in plaint that he was suing on behalf 
of a Company — Plaint subsequently 
amended — Not a ‘case of adding new 
plaintiff . 

Where the plaintiff, in the original plaint, 
did not say that ho was Buing on behalf of a 
Company, and, on objection being takon by 
the defendant, he stated that he wa£ entirely 
agreeable that the decree should be in favour of 
the Company, and that the plaifit be amended 
so that the suit might proceed as boing institu- 
ted on behalf of the Company, held, this was 
not a case of adding a new plaintiff, for the 
plaintiff was already on the record, and all he 
did not make oloar in the original plaint was 
the capacity in whioh he instituted the suit. 
Muthukrlshna Filial v. M.A. Rajam Alyan- 
gar. 30 M.L.J. 57 = 33 Ind. Cas. 357. 

Abdur Rahim and Spencer, jj. 

(83) 8 . 22— Scope and applicability of. 

• 

8. 22 of the Limitation Aot does not of itself 
purport to determine whether the joinder of 
parties after the institution of the suit shall in 
all oases necessarily involve the bar of limita- 
tion. Buoh a result must depend upon the 
consideration of the question whether the 
joinder was necessary to enable the Court to 
award suoh relief as may be given on the suit 
as framed (a). Gehlmal y. Karmumal, 10 
S.L.R. 38 = 36 Ind. Cas. 661. 

Pratt, j.o. and Crouch, a.j.c. 

Reference : — (a) 98 B. 11, F. 

(88 -a) 8. M—8uit against wrong defendant-? 
Name corrected after period of limitation— 
Clerical mistake— Amendment. 


Limitation Aot (1808)— (Continued). 

A suit for oorreotion of entry in the record of 
right desonbiDg defendant as Mr. P. J. # ForbeS, 
wherein after, period of limitation, on the 
plaintiff’s petition, Miss P, J- Forbes was sub- 
stituted, having been dismissed as being hatred 
against Miss P. J. Forbes. Held that the suit 
was not barrod,by limitation, since the mistake^ 
was a clerical pne and the 0 ftee was merely of 
misdescription. Jogandra Naraya Roy v. 
Forbes, £2 Ind. Cas. 872. 

(84) 8. 22 —Added defendants— Limitation 
against added defendants— Suit for sale of 
mortgaged property— Suit brought agaimt mort- 
gagor's son— Addition of mortgagor's widow 
and daughters as pqrty defendants — Liability 
of the estate of the mortgagor . Ylrohand 
Yajekaran Shet y. Hondo Kasam Atar, 17 
Bom. L.R. 685 = 39 B. 729 = 31 Ind. Cas. 180. 
Bee Fipal Part, 1915, Col. 944. 

(85) 8. 22. s^p Hindu Law— Rever- 
sioners, No. 3, 19 O.C. 221. 

(86) C6. 22. Bee No. 55, supra. 

(87) 8. 23, Arts. 120, 142 — Limitation — Suit 
for determination of rights — Suit for declara- 
tion of title— Order under 8 146 of the Code of 
Criminal Procedure — Specific Relief Act, 8. 41 
—Suit against Magistrate , if maintainable — 
Continuing vjrong — ' Dispossession * — * Discon- 

• tinuance' — Attachment— Continuance of legal 
injury — Continuance of injurious effects of legal 
injury— Forfeiture alter lapse of prescribed 
period , Brajendra KUhore Ral Chaudhurl 
v. Abdul Razao Chaudhurl, 22 C.L.J. 283= 
20C.W.N. 481 = 31 laid. Cas. 242, Bee Final 
Part, 1915, Col. 946. 

(88) 8. 26 — Right to discharge surplus water 
through water course— Easement — Natural 
right— Proof . 

A plaintiff who seeks to enforce right to 
discharge surplus water or the existence of an 
easement is required to prove the acquisition of 
the easement under 8. 26 of the Limitation 
Aot, 1908. Maung Tha Te v. Ko Shwe Byan, 
35 Ind. Cas. 394. 

FOX, C.J., and TWOMEY, J. 

References:-! M, 335; 7 W.R. 498; 20 
W.R. 287, R. 

(89) 8. 28 — Party in possession— His rights 
not affected by the section. See RES JUDI- 
CATA, No. 2, 1 P.R. 1C116. 

(90) 8, 28, Art. 144— Adverse possession for 
more than 12 years. 8ee SPECIFIC RELIEF 
ACT/.No. 31, 36 Ind. Cas. 11. 

(90-a) 8. 30. Bee No. 237, infra. 

(91) 8. 31, Arts. 132, 136— Mortgage executed 
before the Transfer of Property Aot— Document 
not purporting to sell the property but contain- 
ing covenant to relinquish all rights therein— 
Construction— Document whether mortgage by 
conditional sale — Law applicable — Remedies 
under the Transfer of Property Aot if available 
— Suit for foreclosure — Limitation. Bee 
Transfer of Property Aot, No. 8, 39 M. 
L.J.338. 



976 THIS CURRENT INDEX, 1916. 976 


Limitation Act (1908)— {Continued)* 

(93) 5, 31, Art . 136 — Suit for foreclosure— 
Beg . XVII of 1806 — Transfer of Property 
Act . 

A mortgage by conditional sale was made on 
February 35, 1806, for a period of six years. It 
was provided that if after six years, any thing 
njpmained due to the mortgagees, they might 
forthwith enter into possession of the mortgaged 
property and realize the principal and interest. 
It further provided that the property would not 
be transferred so long as any principal or inter- 
est remained due, and that, if it was transferred, 
or if the money due to the mortgagee was not 
paid, the latter, without waiting for the expiry 
of the six years, might bring a suit for reoovery 
of the principal and interest and might also get 
possession 14 by oompletion of sale/’ Nothing 
was paid on foot of principal or interest on the 
mortgage. Proceedings under 8. 8 of Reg. 
XVII of 1806 were not taken by the mortgagee. 
Part of the mortgaged proposty was transferred 
by the mortgagor in 1867. In the year 1910 
the mortgagee instituted a suit for foreclosure : — 
Held % that the suit was barred by limitation, 
the cause of action having accrued in 1867. 
Bansgopal v. Sheo Ram Singh, 14 A.L.J. 1 — 
38 A. 97=32 Iud. Cap. 95. 

RICHARDS, C J. and RAFIQ, J. 

(93) Art. 10. See PRE-EMPTION, No. 4, 60 
P.W.R. 1916. 

(94) Sch . I. Art- 11— Civ. Pro . Code, 1882, 
S, 383, Order under— Suit to set aside . 

Art. 11 of the Limitation Act of 1908 refers 
only to order passed under Civ. Pro. Code, 
1908. So an order under 8*. 283, Civ. Pro. Code, 
1832, passed in 1905, need not be set aside by a 
suit filed within a year from its date. T. 8. 
Subba Alyar y. Subba Alyar. 31 Ind, Cas. 
250. 

Sadasiva aiyar and Napier, jj. 
References'. — 29 M.L.J. l; 41 C. 1125; 35 A. 
227 (P.C.), R. 

(95) Art. 11. Bee Civ. Pro. Code (1882), 
No. 24, 31 Ind. Cas. 444. 

(96) Art. 11. Bee ClV. PRO. CODE (1908), 
No. 379, 66 P.R. 1916. 

(97) Art. U.— Order refusii g to recognise 
mortgage — Suit to set aside the order— Limita- 
tion— Applicability of Art. 11 to orders made 
after full investigation and to orders passed on 
default. See ClV. PRO.. CODE 11908), No. 47G, 
31 M.L.J. 241. 

(98) Art. 11— Suit against order on olaim 
petition — Plaintiff’s right to declaration and 
consequential relief — Sale of property before 
order on the olaim petition. See CIV. PRO. 
CODE (1908/, No. 486, (1916) 2 M.W.N. 207. 

(99) Art. 11, Bee No. 27, supra. 

(100) «Art. 11-A-Order under O. XXI, r. 101, 
Civ. Pro. Code— Limitation f'>r regular suit. 
Bee CIV. PRO. CODE (1908), No. 535, 96 P,W. 
R. 1916. 

(101) Art . 12— Application of— Setting a side 
sale. 

Art. 12 of the Limitation Act applies only 1 


Limitation Aot (1908)— (Continued), 

to parti os to the suit or to the execration pro- 
ceedings arising out of it, and it has no appli- 
cation to Btraogers (a). 

A stranger whoso property is Bold behind his 
back without his authority does not need to 
have the Bale set aside at all. Ma Ng Ma Y. Ma 
Bhwe Halt, U.B.R. (1916), 2nd Qr. 116-36 
Ind. Cas. 3. 

SAUNDERS, J. 

References : — (a/ 17 M. 316 ; 1 L B.R. 63 ; 4 
L.B.R. 40 ;* 11 B. 130, R. 

(102) Art. 12— Mitakshara family — Mort- 
gage-Jecreo against father— S odb not parties — 
Sale iu execution of deoree — Suit by sons to 
redeem — Maintainability — Limitation. See 
HINDU LAW (ALIENATION), No. 14, l Pat. 
L,J. 180. 

(103) Art. 12 (a)— Minor — Suit against a 
minor — Attainment of majority during 
suit— Proceedings continued as if he was 
still a minor— Decree and sale in exe cuion 
— Validity— Jurisdiction. 

Where, notwithstanding the attainment of 
majority pendente lite by a minor defendant, 
the suit was continued as if be was still a 
minor, and a decree was passed against him and 
his property sold in exooution. 

Held, that neither the decree nor the sale 
was a nullity and that the Court had jurisdio* 
i tion to pass the deoree and to sell the property. 

Therefore a subsequent suit brought by him 
more than a year after the bfiIo is bArred by 
limitation. Seshagirl Row v. Tangiitur! 
Jaganadhara, 19 M.L.T. 93 = 32 Ind. Cas. 
391 = 39 M. 1031. 

Sadasiva aiyar and Napier, jj. 

(104) Art. 14 — See No. 36, supra and 
No. 207, infra. 

(105) Arts. 29. 36, 42 and 120 —Wrongful 
attachment of moveables — Attachment before 
judgment— Suit for compensation— Period 
of limitation— Applicability of Art 29 or 36 
— Second appeal— Remand to lower appellate 
Court— binding of fact— Hot open to be 
disturbed by lower appellate Court . 

Where the defendant attached before judg- 
ment certain moveables belonging to the 
plaintiff which were already, at the instanoe of 
another creditor, under attachment in execu- 
tion of a, deoree, as if the said moveables 
belonged to the defendant’s debtor. 

Held , that a suit for damages for compensa- 
tion for wrongful attachment was governed 
either by Art. 29 or by Art. 36 but not by 
Art. 42 or Art. 120 (a). 

Where, on a sooond appeal, the Eligh Court 
remanded ab appeal to the lower appellate 
Court for disposal, it was hold that the luwer 
appellate Court was not justified in going behind 
the finding of fact arrived at by its predeoesaor 
in office, when such finding was not disturbed 
by the High Court. Pandlrl Yeevanna v. 
Hand* villi Bubba Row, 31 M.L.J. 267-85 
lud. Cas. 98. 

Sadasiva aiyar and Napier, jj. 
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Referenda :-(o) 31 K 481-18 M.L.J. 590; 
38 M. 973-26 M.L.J. 166; 12 Bom. L.R. 977 
<982) ; 6 Bom. L.B. 704 ; 11 B. 138 ; 10 B, 214 ; 
36 O. 141 ; 25 0. 692 and 29 A. 615, A. 

(106) Arts. 29, 62— Suit for money taken in 
execution of a decree — Compensation— 
Money had and received— Limitation. 

In execution of a deoree against A, oertain 
money due to A was attached. Before that 
date A bad transferred his property* to B and 
the money was legally due to B. The debtor of 
A paid the money to the bailiff who deposited 
it into Court and it was paid over to A’s decree- 
holder. Subsequently B brought a suit for the 
recovery of the money within three years from 
the date when it was paid. Held , that the suit 
was one for money had and received within thd 
meaning of Art. 62, Limitation Aot, and was 
not barred by limitation, and that Art. 29 
was not applicable to it. Nladar Singh y. 
Ganga Del, 14 A.L.J. 728 = 38 A. 676 = 35 Ind. 
Cas. 86. 

Walsh and Sundar Lal, jj. 

Reference : — 8 B. 17, Not F. 

(107) Art. 30— Suit for compensation for loss 
of goods consigned — Limitation. See RAIL- 
WAYS ACT (1890), No. 5, 20 C.W N. 696. 

(107-a) Att. 30. Bee No. 189, infra. 

(108) Arts. 30, 31, 115 —Applicability. Boo 
Railways act (1890), No. l, 20 C.W N. 790. 

(109) Art. 31. See No, 103, supra, and 
No. 189, infra . 

(110) Arts. 31. 45 and 115— Suit for return of 
planks consigned or their value, under a bill of 
lading— Pleadings. Yenkatasubba Row y. 
Asiatic Steam Navigation Company, (1915) 
M.W.N. 644 = 29 M.L.J. 342 = 2 L.W. £05 = 18 
M.L.T. 23G = 39 M. 1=30 Ind. Cas. 840. See 
Final Part, 1915, Col. 951. 

(111) Arts. 31, 115 — Suit for compensation 
against Railway Company for non delivery of 
goods — Applicability of Art. 31 — Common car- 
rier — Special contract limiting his liability — 
Effect — Risk-note — Whether affects position of a 
Railway Company. All Mohraad v. Great 
Indian Peninsula Railway Company, 11 N.L. 
R. 174 = 31 Ind. Cas. 474. See Final Part, 
1916, Col. 951. 

(112) Soh. I, Art. 32 — Easement— ^Raising 
wall to a greater height — Additional burden on 
original easement — Claim not governed by 
Art. 32. Bee EASEMENT, No. 2, 33 Jnd.Oas. 
90. 

(113) Arts. 32, J43 — Suit to ejeot tenant under 
B. 155, Bengal Tenanoy Aot— Limitation. Bee 
Ben. Act VIII of 1885 (Tenancy)* No. 73, 
20C.W.N. 661. 

(114) Art. 36. Bee No. 105, supra, and Nob. 
208, 209, infra . 

(115) Arte. 36, 49 and 132— Hypothecation of 
land with trees— Trees sold by mortgagor fo 
third parties and cut and carried away by 
the purchasers— Cause of action against 
purchasers , whether in tort or upon the 
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mortgage— Article applicable— Transfer of 
Property Act , 8, 66. 

On the 26th Ootober 1900 the lBt defendant, 
as the manager of an undivided family oonEiat- 
ing of himself and defendants 2 to 9, hypothe- 
cated oertain immovable properties among^ 
others with a odhuarina plantation thereon to'" 
the plaintiffs ter secure the repayment of a loan 
advanoed by them. In 1905 the trees having 
become fit for outting, tbe 1st defendant sold 
them to the 12th and the 13th defendants who 
out and oarried them away. On 26th July 
1909, the present suit was inBtitutecKltgainst 
defendants 1 to 9 for enforoing the mortgage 
security and against defendants 12 and 13 for 
having, in concert with defendants 1 to 9, out 
and removed all the trees and appropriated them 
to thoir own use with the knowledge of the 
mortgagee in favour of the plain tiffs, and thereby 
having impaired the value of their mortgage 
security to the extent of Rs. 1,000. 

Held that, so far as the defendants 12 and 
13 were concerned, tho action was one on tort, 
governed by Art. 36 or 49, Limitation Aot, 1908, 
and not one to onforoe the security under Art. 
132 of the said Act, and that consequently tbe 
suit was barred by limitation. 

The oases bearing on the subject considered. 
Surapudl Munlappa v. Nookala Seshayya 
Garu. 3 L.W. 341 = 32 Ind. Cas. 901. 

COUTTS-TrOTTEB and SRINIVASA AlYAN- 
QAR, JJ. 

(116) Art. 39— Standing crops— Immoveable 
property— Civ. Pro . Code , 8. 13, Cl. { 2)— Gene- 
ral Clauses Act (X of 1897), 8. 3, CL (26). 
Devarasettl Naraslmham v. Devarasettl 
Yenklah, 18 M.L.T. 532 = 31 Ind. Cas. 796. 
8ee Final Part, 1915, Col. 951. 

(117) Art. 42. See No. 105, supra. 

(118) Sch. I, Art. 44 —Minor — Sale of minor* s 
property by guardian— Fraud of yninor — 
Suit to set aside sale barred— Right to reco- 
very. of possession of property sold — Extinc- 
tion of right , 

A sale by a guardian of a minor’s property is 
only voidable and is valid until avoided. This 
avoidance must be by a suit within 3 years 
under Art. 44, Soh. I, of the Limitation Aot, 
1908. As the ward cannot recover possession 
without setting aside tbe sale, his right to 
recover possesion is aloo gone ia) Krishna 
Dhoao Bhattcharjya v. Bhagaban Chandra 
Bhattacharjya, 34 Ind. Cas. 188. 9 
Ghatterjee and Newbould, jj. 

References (a) 23 M. 271 (979); 13 C. 803 ; 
25 B. 337, R. 

(119) Art. 44— Transfer of property by guar- 
dian— Suit to setaside alienation— Unauthorised 
alienation by de facto guardian— Alienation by 
mother— Necessity, proof of— Transfer of Pro ■ 
perty Act , S . 38. Balappa Dundappa Todkal 
v. Ohanbaiappa Shlvlingappa Patl, 17 Bom. 
L R. 1134-83 Ind. Cas. 444. See Final Part, 
1915, Col. 952. 

(120) Art. 44. See HINDU LAW (ALIENA- 
TION), No. 20, 10 S.L.U. 38. 
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(121) f Art. 41. See MAHOMEDAN LAW 
(Guardianship), No. 2, l Pat. L.J. 188. 

(J21-o) Art. 44. Sea No. 266, infra . 

(122) Sch. I, Arts. 44, 91, 141. See Can- 
cellation or Deed, jjjTo. 1, 33 Ind. Cas. 441. 

(123) Arts, 44, 91, 144 — Mahomedan Law— 
Major brother not guardian of minor bro- 
ther's property — Alienation by major 
brother — Validity— Suit by minors to reco- 
ver their shares— Limitation— Position of 
de-Moto guardian. 

According to Mahomedan Law, a brother iB 
not a guardian of the property of his minor 
brothers and has no legal authority to alienate 
the property of tho latter, and the latter arc 
not bound to set aside the alienation within tho 
shorter period prescribed by Art. 44. 

Such an alienation may be treated as a 
nullity by the minor on attaining majority. 

Art. 144, and not Art. 44, governs a Buit for 
possession of the immoveable property alienated 
by a person who is neither a guardian by Maho- 
medau Law nor by appointment by Court. 

Art. 91 is restricted to a suit between the 
partios to the instrument or their eucoessors-in 
interest, and a plaintiff is not bound to Bet aside 
an instrument not executed by himself or by 
hiB predecessor-iu-title. ' 

The situation of an unauthorised guardian is 
not bettered by describing him as a de facto 
guardian. Bajjad All v Muhammad Zulflkar 
All Khan, 83 P.R. 1916*125 P.W.R. 1916 = 33 
Ind. Gas. 943. 

Slf ADI LAL and LESLIE JONES, JJ. 

References:— 73 P.R. 1890, F.\ 28 P.R. 1909; 
15 P.R. 1913; 32 A. 392 ; 34 A. 213 (P.G.), 

67 P.R, 1891 ; 19 P.R. 1902, D,\ 23 P.R. 1904, 
Not F, 

(124) Art. 45. See No. 110, supm. 

(125) Art. 48. See GUARDIAN AND WARD, 
No. 2, 33 Ind. Gas. 436. 

(126) Arts. 48, 49 —Commission agent for sale 
in possession of jewet— Pledge by him — 
Suit by owner to recover the jewel or its 
value from pledgee— Limitation— Rights of 
pledgee in good faith— Ss, 178 and 108 
{Excep. 1), Contract Act — Scope, 

On 19-5 1907, plaintiff respondent entrujted 
a jewel to K who undertook to sell it on com- 
mission, K, instead of Belling, pledged the 
jewel with the appellant, a money lender, on 
SfD-5-1907. K died 2 months after without 
redeeming the pledge. On 15-12-1909 appellant 
took the jewel to plaintiff reBpondent^and asked 
him to sell it for him. Respohdent*then oame 
to know that the jewel had been improperly 
pledged, and on 29-6-1911 sued for the return 
of the jewel or its value. Held , that Art. 48, 
Limitation Act, applied to the case, and the 
suit having been brought within 3 years from 
16-12-1909, when respondent learnt that the 
jewel was in the appellant’s possession, was not 
barred (a). 


£lmlt^tlon Aot (1908)— [Continued), 

Held also that the appellant, being r a pawnee 
aoting in good faith, was entitled to the protec- 
tion afforded by S. 178, Gontraot Aot, and to be 
paid the amount of the pledge with interest. 

8. 178 and Exoep. 1 to S. 108, Gontraot 
Act, deal with oases where the pledgor has other 
than a limited interest and has lawful juridical 
possession “ unconnected with and independent 
of^any interest thorein ”, that is, suoh juridical 
possession. as a faotor or agent has, in other 
words, suoh possession as is had by an agent 
entrusted as suoh, and ordinarily having as 
such agent a power of Bale or pledge (b). 
Seshapplerv. Subraroanla Ghettlar, 90M.L. 
J. 587 - 19 M.L.T. 386=i34 Ind. Cas. 751. 
SADASIVA AlYAR and MOORE, JJ. 

References:— (a) 5 A. 341 ; 29 A. 679 ; 11 Bom. 
L.R. 926 ; 12 Bom. L.R. 316, R, (b) 12 B.L.R, 
42 ; 4 C. 497 ; 8 B. 501 ; 24 B. 458 ; 12 Bom. 
L.R. 316 (335) ; 27 M. 424 (426), R. 

(127) Arts. 48, 49. 62 —Evidence— Suit for 
value or return of goods on failure of 'Consi- 
deration-Secondary evidence of unstamped 
document , inadmissibility of — Onus of 
proof. 

In a suit for the value or return of goods 
delivered to defendant for a consideration which 
has failod, though the plaintiff cannot provo 
consideration by secondary evidence of a docu- 
ment whioh is inadmissible for want of stamp, 
he oan prove that the goods wero delivered and 
that he got nothing in roturn, whioh is enough 
to throw the onus on the defendant to prove 
that tho goods wero given as a gilt or that in 
faot some consideration passed for them. 

Such suit will fall either under Art. 48 or 
Art. 49, but not under Art. 62 of the Limitation 
Act, as receipt of goods oannot be said to be 
receipt of money within tho meaning of that 
article. Chaml y Ana Pattar, 33 Ind. Cas. 
661, 

Coutts Trotter and Seshagiri Aiyar, 
jj. 

References :— 3 A. 788 (793) = A.W.N. (1881) 
74, Rel, on, 

(128) Art. 49. See Nos. 115, 126, 127, supra . 

(129) Sch . I, Arts. 49, 116, 146— Gold deposit- 
ed with goldsmith to be made into ornaments 
—Suit to recover — Limitation . 

Where tho allegation was that nearly 
11 years ago tho plaintiff had made over a 
tola of gold to defendants to be made into 
ornaments, but no time was fixed and the latter 
put him of! from time to time until being 
pressed by plaintiff on 24th March 1914, he 
promised to make and deliver the ornaments 
within 16 days, but failed to do so. 

Held— That Art. 146 of Boh. I of the Limi- 
tation Aot applied to a suit for recovery of the 
gold deposited. 

Art. 146 applies even when the property 
is not recoverable in specie and does not oease ta 
be applicable merely because the defendant 
refuses to return the property. Buoh refusal 
does not bring into operation (Art. 48 or 49.) 

Even if Art. 49 applied, limitation would 
begin running from 8th April 1914 before whioh 
there was no refusal. 
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If Act. Il6 applied, limitation would run 
from the same date, when the ooutraot was 
broken. Oangaharl Ohakravarti v. lablo 
Chandra Banlkya, 20 C.W.N. 232 = 23^.L.J. 
146 = 34 Ind. Cas. 969. 

MOOKERJEE and NEWBOULEf, JJ. 

# 

(130) Arts. 67, 60 and 116 — Suit for money of 
thavanai account— Custom of Natukottai 
Ohetties— Fixing of rate of interest. 

The relationship between the parties to a 
thavanai tmnsaotion is that of lender and 
borrower, that the loan is made for a fixed # and 
certain period of two months at a rate of interest 
which is fixed weekly by members of theCbetty 
community for transactions which may be 
entered into during the ensuing week ; the 
lender cannot demand re payment before the 
end of two months for which bo has lent 
tho money ; if he does not demand it at such 
time and the borrower does not elect to re-pay 
it then, tho loan is taken to bo oxtended 
for another full two months at the rate of 
interest fixed by tho weekly meeting of the 
community for the then period, and fo on until 
the money is re-paid. 

Art. 60 of the Limitation Aot does not apply 
to a suit for money lent on thavanat account, 
beoause the money is not payable on demand 
according to legal meaning of tbe terms. Art. 67 
of tbe Aot governs the suit aud not the resi- 
duary — Art. 115. Tho poriod of limitation oora- 
mencos from the time when the money was 
lent. Aonaraalal Chetty v. M.L.R.M Lutch- 
man Chetty, 36 Ind. Cas. 497. 

FOX, O.J., and TWOMEY, J. 

(131) Sch. I, Arts. 57, 64, 85— Punjab Loans 
Limitation Act (I of 1904), Sch. I, S. 
Nos. 3, 7 — Account stated— Closed account 
— Open and current account — Balance— 
Interest , rate of —Presumption— Balance 
struck by father and son — Their respective 
liability . 

Held that : 

(1) An aooount is said to bo stated only when 
there have been cross demands between the 
parties and the balance struck then becomes 
the consideration for the discharge on either 
side. Suoh an aooount stated amounts to a 
new oontraot and is a substantive oause of 
action (a). 

Plaintiff advanoed loans to defendant from 
time to time, and in re-payment defendant 
occasionally passed grain to plaintiff, whioh 
the latter sold and credited to tbe former’s 
account. After some months the acoounts 
were examined and a balance struok in plaint- 
iff’s favour. Subsequently defondant borrowed 
more money from plaintiff and overpaid him 
in this latter aooount. Plaintiff, after giving 
oredit in tbe previous aooount of this overpay- 
ment in the subsequent open aooount, olaimed 
the balanoo under the former aooount averring 
an oral agreement for re-payment of balanoe 
with interest : 

(9) Held , that plaintiff's Bait was on a dosed 
aooount and not on an open aooount and that 


Limitation lot (1908)— iContinded). 

it was governed by Art. 64 or by Art. 67 of 
tbe Limitation Act as amended by the Punjab 
Loans Limitation Aot and not by Art. 86 of the 
Limitation Aot (6). • 

(3) When in striking the balanoo of an 
aooount interest at a certain rate is charged, it 
must be presumed that the same rate is to bo ■- 
ohargcable till payment/ 

(4) Where the father and tbe eldest sou inour 
a debt the legal presumption is that they have 
aotod as hartes of the family. The father is 
personally liable and the sons up to their 
interest in tho joint family. lehar^Gaa v. 
Harklshan Das, 148 P.W.R. 1916=7 P.L R. 
1917 = 85 Ind. Cas. 577. 

SllADl LAL and LE ROSSIGNOL, JJ. 

References :— (a) 33 L.J.Q.B. 43 = 4 B. d: 8. 
407 = 10 Jur. (N.S.) 336 = 9 L.T. (N.S.) 378 = 
12 W.1V 76 = 122 ER. 646 = 129 R, R. 827, R . 
(6) 16 P R. 1916=118 P W.R. 1916 = 30 Ind. 
Cas. 491. D. 

(132) Arts. 57, 85— Mutual, open and current 
accounts -Limitation — Tost to bo applied. See 
ACCOUNTS, No. 2, 103 P.W.R. 1916. 

f!33) Arts. 59 and 60 — Deposit, meaning of — 
Non-banker trader— Entrustmcnt of money 
— Nature of relationship . 

Money in the hands of a trader, who is not a 
banker, will in circumstances such as would 
make it the money of a customer when the 
depositee was a banker, be a deposit within the 
meaning of Art, 60, Limitation Act. Subra- 
manlan Ghettlar v. Kadlresau Chettiar, 3 L. 
W. 168= 19 M.L.T. 129 = (1916j M.W.N. 186- 
30 M.L.J. 245 = 32 In* Oas. 965 = 39 M. 1081. 
AYLING and NAPIER, JJ. 

(134) Art. 60— Gift by grandfather — Deposit 
with a relative— Suit by donee — Limitation. 
See CONTRACT, No. 5, (1916) M.W.N, 206. 

(135) Art. 60. See Nos. 130, 133, supra. 

(13G) Arts. 60, 89, 106— Joint purchase , suit 

to recover money paid for— Transaction, 
nature of. 

In a suit to recover money paid by tbe plaint- 
iff to tbe defendant, to be U6ed in a joint 
purchase of proporty : 

Held, that, as tbe defendant was acting aa 
tbe agent of the plaintiff, within tbe meaning 
of Art. 89, Limitation Aot, Art. 60 or 106 of 
the Baid Act did not apply. Jetha Ram v, 
Hehunga Ram, 66 P.W.R. 1916 = 33 Ind. Cas. 
438. 

8HADI LAL and LE ROSSIGNbL, JJ. 

(136-a) Art. 61. See No. 210, infra . 

(137) Arts . 61 and 120— Suit for contribution 
— "Payment" — Starting point of limita - 
I tion. 

I Where the holder of a iote jointly with other 
persons paid money due to the landlord in 
exeoution of the deaeee obtained by him lot 
arrears of rent to save the property from baIo in 
exeoution of tho deoree, a suit to reoover tho 
money by way of contribution is governed by 
Art. 120 and not Art. 61 of the Limitation Aot. 
The starting point of limitation under Art? 61 
did not run from the date on which the money 
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T7&S paki but from the date on which the Court 
accepted the money. Ananda Mohan Roy 
Ohowdhury v. Maniruddln Mahomed, 36 Ind. 
Oat. 393. 

chatterjee and Sheepshanks* jj. 

^ (138) Art. 62. See Res JWICATA, No. 17, 
18 Bom. L.R. 773. « 

(139) Art. 62 See Nos. 106, 127, supra , and 

Nos. 176, 208, 232, infra. * 

(140) Art. 62 and 8. 10. 8eo ClV. FRO. 
CODE 0906), No. 213, 14 A.L.J. 143. 

(141) Arts. 62, 97. 116— Possession not ob- 
tained by vendee— Failure of consideration— 
Accrual of cause of action. Janak Singh y 
Walidad Khan, 13 A.L.J. 669 = 30 Ind. Cas 
410. Seo Final Part, 1915, Col. 955. 

(142) Sch. I, Art. 62, 116 — Mortgage J — Mort- 
gagor receiving rents— Suit by mortgagee for 
amounts improperly collected by mortgagor 
— Breach of contract — Period of limitation — 
Practice — Proper method of framing plaint. 

R the defendant mortgaged certain property 
on 12th September 1898 to H the plaintiff. 
The property oonsisted of certain occupancy 
holdings. As H lived at some distance, the rents 
were collected for him by an uncle who diod in 
1906. After 1906, R collected rents and beoama 
possessed of the property. In 1913, H sued for 
recovery of possession of the holdings and of 
rents collected by R during the last three years 
immediately preooding the suit. The claim 
for rout was contested on the ground that the 
rents have been received lor more than six years. 

Held that the claim for rent was governed 
by Art, G2 of the Limitation Act, 1908 and that 
it was not barred because each time the defend- 
ant received rent, he committed a breach of 
oontract [a). 

The plaintiff might have claimed in several 
distinct causes of action although combined in 
ono suit all the rents received within six years 
of the suit on the ground that each receipt was 
a separate broach of tho mortgage contract or 
money received to his use. 

A practice seems to have grown up of framing 
claims of this nature as claims for general 
damages for the original breach of the oontract 
by dispossession. Thi9 form of claim is attend- 
ed with serious risks to ‘the litigant. In futile, 
pleaders woui’d be well advised to frame their 
olafims for what they are in substance, namely, 
money wrongfully received from time to time 
as»defined by Art 62 of the Limitation Aot or 
as successive breaches under Art. 116. H&rp&l 
Y. Ram S&rup, 34 Ind. Cas. 173. 

Walsh, j. 

References:— {a) A.W.N. (1888) 15 and 2 Bom. 
L.R. SOI. R. 

(143) Arts . 62 and 120— Manager of a Jaghir , 
appointed by Government — Account de- 
manded of moneys received by the manager 
, in respect of plaintiff's share— Article appli- 
cable— Civ, Pro. Code (1908), O. II, r. 2— 
Plaint in first suit returned for presentation 


to proper Court— No representation— Sub* 
sequent suit , if barred— Non presentation! 
effect of. 

Art^2 of the Limitation Aot only applies to 
oases where a definite sum of money has been 
reoeived by the defendant, which the law says 
be must hold for the use of the plafatiff. That 
article does not apply to cases where it is 
sought to recover from the defendant moneys 
which he ought to have received but which he 
failed to reoeive, 

A suit against the defendant who had been 
appdinted by the Government as a manager of 
a Jaghir, asking him to account for moneyB 
which ho reoeived as suoh Manager, to the 
plaintiff, who is entitled to a particular share 
therein, is purely a suit for aooounts and is 
governed by Art. 120 of tho Limitation Aot. 
Art. 62 does not apply to suoh a oase as the 
defendant is entitled to rooeivo the money and 
is bound to pay over what is due to the plaint- 
iff only after the doduotion of the legitimate 
expenses and outgoings, and it o^unot be said 
(and this is the conclusive test) that the money 
whioh may be found due to the plaintiff was 
received by the defendant at any particular 
point of time that is put down in Art. 62 as the 
starling point of limitation (a). 

O. If, r. 2, Civ. Pro. Code, is no bar to a 
subsequent suit if tho plaint in the former suit 
had been returned for presentation to tho propor 
Court and was not represented. InBuohaoase 
the prior suit, having been practically with- 
drawn, must be treated as not having been 
filed at all. Subba Row y. Rama Row, 3 L. 
W. 192 = 19 M.L.T. 134 = (1916) M.W.N- 188 
= 30 M.L.J. 341 = 32 Ind. Cas. 899. 

audur Rahim and brinivasa aiyan- 

gar, JJ. 

References (a) 7 A. 25, F.\ 9 B. Ill J 23 B. 
669 ; 32 M. 191 ; 32 C. 527 ; (1911) 2 M.W.N. 
467, D. 

(144) Arts. 62, 1*20 —Calcutta High Court , 
decision of binding upon Patna High Courl t 
until dissented from by Full Bench — 
Civ. Pro. Code (1909), O. XXII, rr . 11 
and 9 — Withdrawal of surplus sale-proceeds 
belonging to the plaintiff by defendant — 
Suit instituted more than three years from 
date of withdrawal — Limitation Act 
(1908), Art. 62 or 120 applicable. 

Where 'an application for substitution was 
made more than six months after the appel- 
lant's death boforo the Registrar, and the 
respondents did not put in any objeotion before 
the Registrar to the hearing of the appeal, the 
application lor substitution wad treated as an 
application, for tbe restoration of the appeal 
after abatement. 

Tbe plaintiff, a purchaser at auction-sale 
of a rovonue-payiDg estate, made default in the 
payment of Government revenue and the estate 
was sold and the surpluB sale-proceeds were 
withdrawn by the defendants, the original 
proprietors, whose names still remained in the 
I register, and a suit was instituted by the plain- 
1 tiff, for the reoovery of the money so withdrawn, 
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more thanathree years after the date of* with- 
drawal. 

Held— that Art. 63 of the Limitation Aot 
applied and the suit was batted by limitation (a). 

Money paid to one party with the implied 
intention that it Bhould finally reach the hands 
of the party to whom it actually belongs , is 
money f within the meaning of Art. 63, paid to 
that party for the use of the aatual person in 
whom the right to receive vests. 

The deoision by a Divisional Bendh of the 
Calcutta High Court is binding upon the Patna 
High Court until dissented from by a Full 
Bench. Harihar Messrs v. Syed Mohamed, 
90 O.W.N. 983 = 1 Pat L. J. 374. 

BOE and JWALA PKASAD, JJ. 

References (a) 32 0. 527 : 17 Ind. Cas. 
351, R . 

(145) Art. 64. See No. 131, supra . 

(146) Arts . 64, 86— Punjab Loans Limitation 
Act — Acknowledgment — Novaton — Account 
stated. Jas Ram v. Attar Chand, 178 P.L.R. 
1916=118 P.W.R. 1915 = 30 Ind. Cas. 491 = 16 
P.R. 1916. See Final Part. 1915, Col. 957. 

(147) Sch. I, Arts. 66, 67, 80 — Unregistered 
bonds , how governed — Bond providing tor 
repayment on happening of certain contin- 
gency, suit onStarting point of limita- 
tion. 

Art. 67 of the Limitation Aot has to bo read 
with Art. 66 and both those Articles apply to 
unregistered bonds. Neither of these oan pro- 
perly bo applied to a bond whiob, though it 
doos not specify a particular day for payment, 
yet in efieot lays down that the money due on 
the bond is payable on a future date upon a 
certain contingency happening. 

Where, therefore, a bond provided that the 
money due upon it would be paid at fhe time 
of payment of a certain sum of money due on 
two mortgage-deeds executed previously : 

Held , that since, according to the true 
construction of the bond, the money due on it 
could not be demanded by the plaintiff before 
the money due on the mortgage-deeds was paid 
to him, the starting point for limitation was 
the date of suoh payment and that Art. 80, 
Limitation Aot, governed the case. Kirpa 
Ram v. Ohuru, 30 P.W.R. 1916 = 32 Ind. Cas. 
675. 

Shah Din, t. 

Reference :— 139 P R. 1889, D. 

(148) Art. 67. See No. 147, supta, 

(149) Arts. 73 and BO— Negotiable instrument 
— Collateral agreement fixing time tor pay- 
ment— Limitation, starling point of— Con- 
tract Act , 8s. 62 and 63 —Agreements to 
give time— Validity— Negotiable Instru- 
ments Act (XXVI of 1881), 8. 32. 

The defendant executed a promissory note to 
tho plaintiffs on 4th August 1909, payable on 
demand. On the same day he gave a writing 
worded as follows : — 

* Ten months ’ thavanai from the dato of the 
pro-note has been fixed for this note, The 
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plaintiffs instituted the present suit on tfie saitf 
promissory note on 30th June, 1913* 

Held, that the suit was governed by Art. 80, 
Limitation Aot, 1908, and not Art. 73, and was 
within time (a). 

Held, further , that, under Ss. 62 and 63, 
Contraot Aot, an agreement to give time is * 
operative in India, and that the English deci- 
sion s to the oontrary are inapplicable to this 
oountry. Annamalai Ohetty v. Yalaynda 
Nadar, 3 L.W. 38 = 19 M.L.T. 62 = 30 M.L.J. 
61 =»(19 16) M.W.N. 93 = 39 M. 129 = 32 Ind. 
Cas. 869 (F.B.). 

WALLIS, C*J., ABDUR RAHIM anaoESHA- 
G1RI A1YAR, JJ. 

References : — (a) IF M. 368 ; 29 M. 212, 
Overruled. 

(150) Art . lb— Instalment bond , consent not 
to sue on failure to pay instalment , ff would 
amount to waiver. Ram Chunder Banka v. 
Rawatmull, 19 O.W.N. 1172 = 31 Ind. Cas. 
672. Bee Final Part, 1915, Col. 957. 

(151) Art. lb— Instalment bond — Interest 
payable monthly— Del ault to pay monthly 
interest— Date of such default— Limitation- 
Starting point . Ylahlnd&B Wadhuram v. 
Hotomal Dltomal, 9 8.L.R. 90 = 31 Ind. Cas. 
479. See Final Part, 1915, Col. 958. 

(152) Arts . 75 and 132— Hypothecation bond 
— Principal payable after 11 years— In- 
terest every year— Condition that principal 
and interest shall both become due im- 
mediately in default of payment of interest 
—Cause of action , if arises on date of first 
default— Creditor, whether bound to enforce 
default clause. 

A mortgage- bond dated 1st November 1888 
provided for the payment of the principal on 
1st November 1899 and for annual payment of 
interest at 6} per cent, per annum. There was 
a iurther stipulation, 11 If I, without paying the 
interest on the due date and also the principal 
aod interest on the respective due dates accord- 
ing to the aforesaid conditions, allow the same 
to fall into arrears, I shall pay the prinoipal 
sum together with interest at 12 per cent, from 
date of default till tho date of payment without 
raising the plea of future instalment on the 
liability of the mortgage property.” Interest 
was not paid as provided for. In a suit by the 
mortgagee iu 1911, the defendant pleaded limi- 
tation on the ground that the cause of aotion 
arosd on the date of the first default 

Held, (1) that the above olause reserved an 
option to the mortgagee to anticipate the due 
date ; 

(2) that the right to sue did uot aooruo until 
the expiry of the dato provided for the payment 
of the prinoipal (u) ; 

(3) that the mortgagee was not bound to take 
advantage of the default olause (5) ; 

(4) that Art. 132 and not Art. 75 applied to 
the case. 

A benefit seoured to tho creditor should not 
be availed of by the debtor when the formdfc 
doos not want it (c). 
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a Art.rl33 should be given its plain and natural 
significance and there is no warrant for import- 
ing the words of Art. 75 into Art. 132 (d). 
Ntrna v. Amman! Amma, 4 L.W. 77-20 M. 
L.T. 176 = 31 M.L.J. 865 = (1916) 2 M.W.N. 
126 = 39 M. 931 = 35 Ind. Cas. 418. 

SESHAOIRI AIYAR and NAPIER, JJ. 

Hefertnce s :— (a) 3? A. 400 (F.B.), Diss. (6) 
1 C. 163, (P.G ), F. ic) (1877) W.R, 141 ; L.R. 
18 Equity 290, R.\ (1891) 2 Q.B. 5C9 ; 4 Q.B. 
519. D. id) 20 M. 246; 22 M. 20 ; 24 C. 281, 
Commented on. 

(153) Sch. I, Arts . 75, 132 — Instalment mort ■ 
gage bond — Suit for whole amount on 
default as to an instalment— Acceptance by 
creditor of part of over-due instalment — 
Stay ting point of limitation. 

A suit to reoover the whole amount of an 
instalment mortgage bond under a clause whioh 
provides that in default of payment of an ins- 
talment all the instalments would become due, 
is governed byArt. 132, sch. I of the Limitation 
Act, andwould bo barred if it has been instituted 
more than 12 years from the date of default, not- 
withstanding that the plaintiff has received a 
part of the over-due instalment, for aoceptanoe 
of a part of an over-due instalment is not a 
waiver, and would consequently be inoperative 
to save the bar of limitation even if the prin- 
ciple indicated in the third column of Art. 75 
should be adoptod in determining “ when the 
money sued for becomes due” within the 
meaning of Art. 132. Reyazaddln v. Ashraf 
All Pal. 33 Ind. Cas. f06. 

N.R. CHATTERJEA and RICHARDSON, JJ. 

Reference 31 C. 83 = 8 C.W.N. 66, F . 

(154) Art. 80. See Nos. 147, 149, supra . 

(155) Sch. I, Art. 85—“ Mutual , open and 
current account ” meaning of —Settled account, 
opening of. Ebrahlm Ahmed Mehter v. S. Abdul 
Huq, 27 Ind. Cas. 879 = 8 Bur. L.T. 11G = 8 L. 
B.R. 149. See Final Part, 1915, Col. 959. 

(156) Art. 85— Open, current and mutual 
acoount— Limitation. See ACCOUNTS, No. 3, 
14 A.L.J. 949. 

(157) Art. 85. See Nos. 131, 132, 14G, 
supra. 

(158) Art. 89. See No. 136, supra. 

(159) Sch. I, Arts\ 90, 120 and 8. 18 -Suit 
by p\incipal against agent for negl&ct or 
misconduct — When neglect or misconduct 
becomes known to plaintiff — Fraud of 

. defendant— Keeping plaintiff in ignorance 
of his right to sue . 

A suit by a principal to recover from his agont 
unauthorized pa>ments made by the ageut and 
mopey received by th rt agent on acoount of the 
principal iB governed r>y Art. 90 of the Limita- 
tidn Act. Time for such suit begins to run not 
from the date rn wnich the agency terminated 
or the aoocunts made over to tbo principal, but 
when the neglect or misconduct, of the agent 
actually becomes known to tho principal, a* 
reasonable time after the termination of the 
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agency, and delivery of the aooount books being 
allowed for examination of the accounts. 

Negleoting to settle aooounts with the object 
of concealing his migoonduot from the principal 
is not “ fraud ” within the meaning of S. 18 of 
the Limitation Act. 

Art. 120 iS a residuary provision whioh oannot 
bo applied unless there is no other artiole 
specially applicable to the oase. Ardlkappa 
Ghetty v. K.A.R. Kadappa, 9 Bur. L T. ISO- 
36 Ind. Chs. 418. 

Charles Fox, c.j. and Twomey, j. 

(*? 60) Art. 91— Suit to set aside sale-deed 
giving no present interest in property , on 
ground of fraud . 

A suit to ( 80t aside a Bale-deed giviDg no 
•present interest in property sold, on ground of 
fraud, is entertainablo, if brought within three 
years from the date of tbo defendant’s Attempt 
to take unlawful possession of tho property. 
Subramanla Modal! v. Kuppammal, 31 Ind. 
Cas. 106. 

8 ESHAGIRI AIYAR and NAPIER, JJ. 

References :— 28 M. 349, F.\ 16 M. 311 ; 26 
B. 78; 15 C. 58 (P.C.), R. 

(161) Art. 91— Alienation bp Hindu widow 
— Sham alienation — Suit by reversioner to 
recover possession of property — Limitation . 
Manchharam Pranjlvandaa v. Panubhal 
Lallubhai, 17 Bom. L.R. 698 = 40 B. 61 = 30 
Ind. Cas. 909. See Final Part, 1916, Col. 960- 

(162) Art. 91— Applicability whore transac- 
tion void or voidable. Seo UNDUE INFLU- 
ENCE, No. 1, 34 P.W.R. 1916. 

(163) Art. 91. Sec Nos. 122, 123, supra 
and No. 266, infra . 

(164) Sch . T. Atts. 91, 144— Suit for posses- 
sion— Defendants in possession under a 

j void document— Cancellation not necessary . 

| Plaintiffs sued for possession of certain im- 
| moveable property and succeeded in proving 
j their title. Defendants woro in possession 
! thereof under a document granted long after 
! that under whioh tho plaintiffs claimed. Plaint- 
1 ills also asked for the cancellation of thia 
document. JEZefd, that it was not neoessary for 
the plaintiffs to ask for the cancellation of the 
document and their suit was within time, 
having regard to Art. 144 of Boh. I to the 
Limitation Act. 

Scope of Art. 91 explained. Bageshva v. 
Sheo Nath, 14 A.L.J. 464 = 32 Ind. Cao. 930. 
WALSH, J. 

(165) Sch. T, Art 93— 11 Attempt to enforce a 
forged instrument ”, meaning of —Applica- 
tion for succession certificate as heir— 
Right as legatee not set up— Genuineness 
of will not gone into —Registration. 

A widow applied under tho Succession Certifi- 
cate Act for a certificate enable her to collect 
the debts owing to her deceased husband and in 
her petition Bhe stated that her husband left no 
heirs nearer than herself and she based her 
right to collect thedebtB expressly on the ground 
that she being her husband’s widow, she was 
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entitled m such to the certificate uhder the 
Hindu law. In the petition she made mention of 
« will and stated that under it she was the legatee 
of her deoeaecd husband. t But nowhere did she 
base her right to collect the dobts upon her 
position as legatee. The judge decided to go 
into the question of the genuineness of the will 
in the proceedings and gave the certificate on the 
ground that Under the Hindu Law she would be 
entitled to collect the debts. (Some time after, 
she made a further application to hffve the will 
registered and after oontest and difficulty, the 
will was registered. In a tuit by the rever- 
sioners of the husband to declare that the* will 
was a forgery. 

Held that the mention of the will in a super- 
fluous paragraph in the certificate proceedings 
was not an attempt to enforco tho will within the 
meaning of Art. 93 of the Limitation Act (a) 

An attempt to register a document cannot be 
treated as an Attempt to enforoe it against other 
person’s rights (6). Yudathu Kamalanabhan 
v. Yudathu 8attlraju, 34 Ind. Cas. 99. 

COUTTS-TROTTER and SRINIVASA 
AIYANOAR, JJ. 

References:— (a) 24 0. 1 17) =23 I. A 97 (P.C.) 
R . (6) 30 Ind. Cas. 399*17 bom. L.R. 635. R. 

(166) Art. 93 -Suit to declare the forgery of an 
instrument attempted to be enforced against the 
plaintiff — Attempt— Trying to have a lease 
recorded under Record- of -Rights Act {Bom. Act 
IV o/ 1903) isnot such an attempt. Achyut 
Rayapa Shanbhag v. Gopal Subbaya Shan- 
bhag, 17 Bom. L.R. 635 = 40 B. 22 = 30 Ind. 
Cas. 399. Sen Final Part, 1915, Col. 961. 

(167) Art. 93 — Suit by reversioner for setting 
aside will as forgery and for declaration of 
invalidity of widow’s alienation — Nature of 
suit. Bee HINDU LAW (WIDOW), No. 16, 
(1916) 2 M.W.N. 326. 

(168) Sell. I, Arts. 95, 96, 116— Mortgage 
with possessionSuit for refund of money 
advanced by mortgagee— Fraud. 

Tho plaintiff sued for recovery of money 
whiohhe had advanced to the defendant together 
with damages Alleging that the registered mort- 
gage-deed which the defendant executed in his 
favour stipulating delivery of possession of land 
mortgaged to him, eaunot be enforced as he has 
disoovered that the laud is already mortgaged 
with possession to another person. He statod 
that the defendant had practised fraud on him. 

Held, that Art. 116 of the Limitation Act was 
applicable to tbo case and neither Art. 95 nor 
Art. 96 governed the suit. Tho plaintiff's 
allegation as to fraud did not affect the artiole 
that applied to tbo claim. BlBhen Singh v. 
Dadna, J06P.T3.R. 1916 = 130 P.W.R. 1916 = 
36 Ind. Cas. 262. 

RATTIGAN, .j. * 

(169) Art. 96. See No. 168, supra. 

(170) Art. 97— Sale of land— Partial dispos- 
session— Suit for toss— One for failure of 

* consideration and not breach of covenant for 
title— Transfer of Property Act , S. 55 (2). 

M sold oertain land in 1897 to B who re-sold 
it to the plaintiff in 1898. In 1910 the plaintiff 
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was dispossessed of 62 cents of the land in 
execution of a decree, and brought the present 
suit for the recovery of the lo98 sustained 
thereby. 

Beld, that the suit was not one on a breach 
of oovenant for title but for money paid upon 
the existing consideration whioh afterwards,, 
failed and wa^ governed by Art. 97 of the 
Limitation Aot, notwithstanding the failure of 
consideration was only partial. 

Beld also, that not only S, the immediate 
vendor of the plaintiff, hut also tho original 
vendor M, was liable. Meenakshi v. Jtrlstna 
Alyar, 19 M.L.T. 163 = 32 Ind, Cas. ffo. 
Phidlips, j. 

(171) Art. 91— Failure of existing considera- 
tion. 

In September 1908, defendant No. 1 contract- 
ed with the plaintiff for a price to procure from 
defendant No. 2 a re conveyance of oertain 
property to the plaintiff. In November 1908, 
defendant No. 2 oonveyed the property to V, 
who sued to recover its pcssesaion from the 
plaintiff and obtained a decree in July 1911. 
In January 1912, the plaintiff sued to recover 
the consideration money from defendant No. 1. 
The lower Courts decreed the suit holding that 
the suit was in time under Art. 97 of the Indian 
Limitation Act, 1908 : — 

# Beld , that, even applying Art. 97 of the case, 
the suit was time-barred, for, the moment there 
was a conveyance to V whatever possession the 
plaintiff was allowed to retain must have been 
on sufferanoe and by the grace of V, and 
defendant No. 1 could jave had nothing to do 
with it. Gulabchand v. Narayan, 18 Bom. 
L.R. 806 = 41 B. 31 = 36 Ind. Cas. 613 
Beaman and Heaton, jj. 

(172) Art. 97. See AGENCY, No. 1, (1916) 
2 M.W.N. 254. 

(173) Art. 97. Seo No. 141, supra. 

(173-a) Art. 99. See No. 210, infra . 

(173-b) Art. 102. Bee No. 190, infra. 

(173-c) Art. 105. Sec MORTGAGE-— RE- 
DEMPTION, No. 26-a, 32 Ind. Cas. 729. 

(174) Art. 106— Partnership at will — Suit for 
dissolution and accounts — Limitation. See 
Partnership, No. 4, 49 P.W.R. 1916. 

(175) Art. 106. See No. 136, supra. 

(!76) Arts. 106, 123, 127, 62— Wliether joint 
family property exists in Mahcmedab Laiv—Tw o 
Mahomedan brothers carrying on joint business 
— Death of one of them — Subsequent businesses 
carried on by survivor and sons of the deceased- 
properties purchased out of earnings of joint 
business— Suit by heirs of deceased brother for 
their share— Ndture of suit — Suit for account 
of dissolved partnership— Limitation. Mohl- 
deen Bee v. Syed Meer Saheb, 38 M. 1099 = 32 
Ind. Cos. 1002. See Final Part, 1915 Col. 962. 

(176 a) Art. 109. See No. 208, infra. 

(177) Sch. I, Arts , 109, 116— Suit for poasu- 
sion and profits of property usufructuanly 
mortgaged . 
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Where in a suit by a usufructuary mort- 
gagee to recover possession on the allegation 
that the defendants — mortgagors had never 
given him possession over the mortgaged 
property in accordance with the terms of the 
oontract, brought within six years of the 
_date from whioh the mortgagee was to have 
reoeived possession, e tbe mortgagee olaimed 
profits for the entire period of six years, held 
that the claim for profits was in substanoe one 
for compensation for breach of cohtraot in 
writing registered and was governed by Art. 116 
and not by Art. 109 of the Limitation Act 1908. 
Nlrbhaf 3lnha v. Tulsl Ram, 31 Ind. Cas. 891. 
PlQGOTT, J. 

References;— A.W.N. <1888) 15; 30 A. 400. 
R. 

(177 a) Art. 110. See No. 196, infra . 

(178) Arts. 110, 115, 120 -Co-owner$— Pur- 
chase of tmdivided moiety— Lease executed 
in respect of other moiety— Defendant in 
occupation of whole house without paying 
rent — Suit tor possession of plaintiff's 
moiety and arrears of rent— Limitation- 
Fiction of tenancy by sufferance. 

Defendant bought an undivided moiety of a 
house from father of plaintiffs and also exccu-. 
ted a lease to him in respect of the other moiety 
for 3 years. After expiry of the lease, defend- 
ant was in possession of the whole house with-' 
out executing any fresh lease to plaintiffs or 
paying them rent. Plaintiffs sued for possession 
of their half of the house after partition and for 
arrears of rent for 6 years. Held, Art, 120, 
Limitation Act, appliod', as the possession of 
the defendant after the expiry of the lease might 
reasonably be referred to his rights as co-owner 
(a). 

Arts. 110 and 115, Limitation Aot, pre- 
suppose the existence of a oontract, express or 
implied. Those two artiales would not apply to 
the oiroumstanccB of this case, as the defendant 
cannot be regarded as a tenant holding over, 
nor was there any relationship of landlord and 
tenant subsisting between the parties subse- 
quent to the expiry of the lease. 

Queers;— It is doubtful whether in this 
country the fiction of tenanoy by Bufferanoa 
should be kept up after the Transfer of Property 
Aot {b )• Madar Sahib v Kader Moldeen Sahib, 
39 M 54 = 33 Ind. Gas. 705. 

AYLINQ and H ANN AY, JJ. 

References (a) 23 0.790, Appl . (6) (1910) 

1 M.W.N. 145, R. 

(179) Arts, 110 and 116— Suit lor rent— 
Jilxpiry of lcanom— Accrual of rent after the 
expiry — Article applicable . 

A suit for rent on the expiry of a kanom is 
governed by Art, 116 and not by Art. 110, The 
kanom tenure involvi!<g tho taking of au aoooun t 
for the whole period of Kanoradar’s occupation 
is not subject to the legal incidents of a lease in 
this respect. Aromoshl v, Sankarao, (1916) 

2 M.W.N. 117. 

Oldfield ana Sadasiva Iyer, j.j. 
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(Utbj'dhs.'HO, 116— Registered lease — 8uit 
for recovery of rent by assignee of landlord 
—Bengal Tenancy Act (VIII of 1886), 3rd 
schedule Part 1, cl, 2. 

A suit by an assignee who is not a landlord 1 b 
not recognised anywhere in the Bengal Tenanoy 
Aot. Suoh a buit must be governed by Art. 119 
of the Limitation Aot, whereby limitation 
is restrioted to throe years from the date on 
which it fell due. 

8. 116 dbes not alter this period of limitation 
merely because a patni lease has been registered. 

When a patni lease provides that rent should 
be paid in four instalments on four specified 
days the period of limitation begins to run from 
the date on whioh each instalment fell due (a). 
Gajadhur Prasad v. Thakor Prasad Singh, 

1 Pat. L.J. 506. 

ROE and J W ALA PRASAD, JJ. 

References : — (a) 27 O. 827, F,\ 15 C. 221, D,\ 
26 A. 138 ; 17 C. 469, R. 

(181) Arts, 110 and 132— Mortgagor and 
mortgagee — Usufructuary mortgage — Lease 
by mortgagee to mortgagor— Interest charged on 
the mortgaged property— Rent not paid -Suit 
for principal and interest on foot of mortgage- 
interest, whether can be decreed . Thrlkkldir! 
Manakkal Vasudevan Attisserlpad v. Kona- 
rupettamanna, 2 L.W. 853 = 30 Ind. Cas. 818, 
Soe Final Part, 1915, Col. 9G4. 

(182) Sch. I, Art. 113— Agreement to transfer 
by the legal to the beneficial owner — Suit 
for possession and conveyance— Art, 113, if 
a bar — Transfer of Property Act, S. 41 — 
Real owner holding out another — Transfer 
by latter Notice— Burden of proof whether 
lies on the purchaser or owner — “ Bona 
fido purclwstr for value is a single defence” 
meaning of— Whether refers to odub— 
Benamidar having interest in property , if 
notice or shifts onus. 

Where properties were purohased/in the name 
of B for the benefit of A and the profits of the 
properties were also credited to A in his account 
books though deduotod as payments to B to- 
wards amounts due by A to B and subsequently 
A and B entered into an agreement whereby 
B was to convey the properties to A on the 
payment of a certain sum which was already 
duo by A to B and A’s heir instituted a suit for 
recovery of possession of properties on payment 
if neoessfry of such sum as may bo found due 
and for the execution of a conveyance. 

Held (1) that A was the real or beneficial 
owner and B had only the legal ostate in hiqp ; 

(2) |that such an agreement was not aoontraot 
of sale ; 

(3) that the suit was iu effect and substanoe 
not one fov specific performance but one for 
recovery of possession ; 

(4) that the execution of a conveyance was 

not an ossential or ' nocossary relief • and . 
Art. 113 of tho Limitation Aot was therefore no 
bar to the suit. _ A 

Where one man allows another to hold him- 
belt out as the ownor of an estate And a third 
person purchases it for value from apparent 
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owner, the burden oi proving that that third 
person had actual or oonetruotive notioe of the 
real title is on the person who so allowed the 
other to hold himself out^s the real owner (a). 

The facts that the person so held out was 
more than a mere benamidar and Bad a lien on 
the property for payments made By him do not 
make any difference in the principle of law 
above enunoiated. 

The fact that the person so held out has an 
interest of his own in the property is*no intima- 
tion to a purchaser of the right of the real 
owner. 

The proposition that tbo defence of a bona 
fide purchaser for value without notice is a 
single defence and cannot be split up has 
reference more to the form of pleadings and 
cannot be treated as decisive of the question £f 
onus in all capos in which such a defence is 
pleaded (6). Rajah of Karvetnagar v. 
Baravana Filial, 4 L W. 200-35 Ind. Cas. 
983. 

ahduk Rahim and Phillips, jj. 

Refenncts : — (a) 11 13 L.R. 4G, h\ \b) (1911) 
2 K.B. 473 ; 42 C. 625 ; 2 13. 299, R. 

(183) Art. 113— Suit for spocific performance 
— Limitation. See CONTRACT, No. 2, 23 C. 
L.J. 26. 

(184) Sch. I. Art. 113- See TRANSFER OF 
Property Act, No. 58, 33 Ind Ca3. 761. 

(185) Art. 113 — Suit for specific performance 
of contract to sell — Limitation. See TRANS- 
FER of Property Act.-No. 57, 9 Pur. L.T. 
45. 

(186) Art. 113. See VENDOR AND PUR 
CHASER, No. 2, 9 Bur. L.T. 86. 

(186-o) Art. 113. See No. 211, infra. 

(187) Arts. 114, 132 —Vendor and vendee— 
Lien — Sale of mortgaged property — Agree- 
iwnt that vendee should redeem mortgage 
with purchase-money— Suit bv vendor to 
recover the money — Limitation. 

Where by tho terms of sale of a mortgaged 
property the vendoo is to retain part of tho 
prioo and apply it in redeeming the mortgage, 
the vendor has no lien over the property for 
the money loft with tho vendee, and a suit to 
recover it from the vendee is therefore not 
governed by Art. 132 of tho Limitation Act, 
but by Art. Ill (a). • 

Though a more recital by tho veudor in the 
sale-deed to the effect that ho has received full 
paymont of the purchase-money docs not neces- 
sarily amount to evidence of a contract which 
is inconsistent with the existence of the statu- 
tory lien for unpaid purchase-mousy, tho lion 
cannot be treated as existing in respect of any 
money which is not purchase-money in tho 
proper sonse of tho term(6). Mukta Pershad v. 
Abdul Razaqq, 33 Ind. Cas. 527. 

Lindsay, j.c. 

References (a) 33 M. 416 = 7 M.L.T. 376 = 
5 Ind. Cas. 87 ; 21 M.L.J. 359 = 10 M.L.T. 71 
= 10 Ind. Cas. 98, F. (6) 12 A. L.J. 1034 = 25 
Ind. Cas. 208, R. 
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(188) Art. 115. See Nos. 108, 110, 111, 129, 
130, 178, supra and Nos. 208, 209, 211, infra . 

(189) Soh. I, Arts. 115, 30, 31— Suit by con- 
signor for compensation for non-delivery of 
goods consigned on a Railway — Applicability of 
Art. 115— Neither Art. 30 nor Art. 31 applic- 
able. See Railway^ act (1890), No. 1, 3* 
Ind. Gas. 130 = 20 C.W.tf. 790. 

(190) Arts. 115, 102— Suit by broker for oom- 
misBion-»Limitation. See BROKER, No. 1, 
14 A.L.J. 873. 

(191) Arts. 115, 116 — Lease for a term of years 
— Failure to give possession of fftinrt of the 
demised property— Breach of covenant, 
whether continuing— Suit by lessee for 
damages— Commencement of the period of 
limitation . 

Where the lessor of a term of years fails to 
give possession of a portion of the land demised 
to the lessee on account of the obstruction by a 
person claiming under a paramount title, the 
breach, whether it be considered as that of a 
covenant to deliver possession or covenant for 
quiet onjoyment, occurs once for all on the date 
of failure to deliver possession and is not con- 
tinuing but complete and final. Consequently 
the period of limitation for a suit by the lessee 
for damages for breaoh of the covenant oom- 
I moncea to run from the date of such failure 
■*nd not from the close of the term of the lease. 
Secretary of State v. Pemrnaraju Yenkayya, 
19 M.L.T. 318 = 3 L-W. 443 = (1916) M.W.N. 
342 = 30 M.L.J. 575 = 35 Ind. Cas. 251. 

COUTTS-TROTTER and SRINIVASA AlYAN- 
OAR, JJ. • 

(192) Sch. I, Art. 116 — Contract of lease — 
Suit for possession in the alternative for 
the return of premium— Mesne profits . 

Whore a lessee sues for possession of tho lands 
leased or in the alternative for the return of the 
amount paid as premium and for mesne profits 
for the period of three years during which he 
was kept out of possession of the leased lands, 
the suit apart from the prayer for possession 
under the lease, is substantially one for damages 
for broach of contraot and is governed by Art. 
116 of the Limitation Act. Kodialbail Ryraond 
V. Kodialbail Devu Shetty, 32 (nd Cas. 245. 
AYLINO and TYABJl, JJ. 

(192-a) Sch. I. Art. 116 — Suit on covenant 
for title in registered sale- deed— Starting 
9 point of limitation— Par dana$liin woman 
executing sale-deed , liability of— Denial of 
receipt of consideration by executant of deed 
— Onus of proof . 

Certain lands were sold by a registered deed 
whioh contained a covenant that if at the suit 
of any person any portion of tho lands should 
be lost to tbo vondee, the vendors should refund 
to the purchaser a proportionate sum of money 
or would give him other land oi same quality 
from their other property and would (urtheE 
indemnify the purchaser against any expenses 
he might inour in defending any suit whiob 
might be brought to recover the property. It 
turned oat that the vendor bad no right to sell 
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the lauds and the vendee lost them at the suit 
of a third party. Id a suit then brought by the 
vendee against the vendor on the covenant for 
damages for breach of the oontraot. 

Held that the suit was governed by Art. 116, 
Soh. I of the Limitation Aot and limitation ran 
• from the date when the'iands were lost to the 
vendee as the result oC the 9 uit k and not from 
the date of the execution of the sale-deed. 

A party to a deed who has exeoutnd it with 
knowledge of its contents and with appreciation 
of the effcot it was intended to produoe, cannot 
be exempted from liability under it on the 
ground that she is a pardanashin woman. 

Where the execution of a sale deed is proved 
but one of the executants says that he has not 
reoeived any portion of the price, the onus lies 
upon him to prove the plea, and he would not be 
exempted from liability under the deed by the 
mere fact that the consideration is stated in the 
deed to have been paid to another of tbc execu- 
tants. Musat. Nanhl Khanara v. MusbI. 
Masuman, 33 Ind. Cas. 746. 

Lindsay, j.c, 

(192-b) Sch. 1, Art. 116 — Suit for damages for 
breach of covenant in a registered zur-i- 
peshgi lease— Failure to include the claim 
in a former suit — Bar of claim— 0. II, r. 2, 
Civ. Pro. Code , 1908 — Reservation of right 
to bring fresh suit mentioned in plaint ip 
previous suit — Effect. 

O, the predocessor-in-fcifcle of the plaintiffs 
executed a 2 ur-i-peshgi lease in favour of T, the 
defendant. By the terms of the lease, T was to 
pay the rent payable to the superior landlord for 
the property and to apply the balance of rent 
which was fixed at Rs. 221 in liquidation of tbo 
mortgage debt. On the expiry of the period of 
the lease, there was to be a mutual adjustment 
of accounts and it was agreed that the mortgagor 
would pay any amount which might be duo to 
the mortgagee and that the property would re- 
main liable for such amount after the oxpiry of 
the lease. The lessoe failed to pay tbo rent to 
the superior landlord, the latter obtained a 
decree for rent against the mortgagor and in 
exeoution of that decree tho property was sold on 
the 23rd November 1904. Tho ejara oxpired on 
the 13th April 1905, and.on tho llth April 1908, 
tho plaintiffs brought a suit for adjustment of 
accounts against tho defendant and the suit was 
decreed in part. Tho present suit was instituted 
on the llth April 1911 in which tho pb ; ntiff3 
claimed damages in respect of the loss occasioned 
by the sale of the property in consequence of tho 
non-payment of rent by the defendant. 

Held that the suit was barred by limitation. 

A suit for compensation for breach of a con- 
tract in waiting registered is to bo brought 
within six ycirs from the date on which the 
oorftract ia broken. Tho contract to pay the 
head-rent mu3t be tak i n to have been broken 
on the date of tbo sale, if not earlier. 

Held also, that, oven if tho ::uit bo treated ai 
one founded on irorfg*r\ m barred by O. IX, 
r. 2 (2), Civ. Pro. Code, the present claim not 
having been included in the previous suit for* 
adjustment of accounts. 


Limitation Aot (1908)— {Continued), 

A mere statement in the plaint ofti previous 
suit that the plaintiff reserved the right of 
bringing the present suit for damages can- 
not prevent the Buit, from being barred by the 
provisions of O. II, r. 2 (2), Oiv. Pro. Code, 
1908, or from being barred by limitation. 
Taran Krishna Bhowmlk v. Munshl Saml- 
ruddin, 34 Ind. Cas. 51. 

Chatterjee and Richardson, jj. 

(192-c) .Sch. I, Art. 116— Period of limita- 
tion —Date of loan — Date of registration — 
Latter date — Whether starting point. See 
Mortgage — General, No. 41, 33 Ind. 
Cas. 111. 

(193) Art. 116. Bee Nos. 141, 142, 168, 177, 
179, 180, 191, supra and No. 211, infra . 

(194) Art, 116 and 8. 18 — Sale deed— Breach 
of covenant for title — Suit for damages — 
Period of limitation — Dale of execution — 
Starting point— Fraud. Plrbhu v. Mt. 
Wazlrbl, 11 N.L.R 186 = 31 Ind. Cas. 877. 
See Final Part, 1915, Col. 965. 

(195) Arts. 116, 110 — Kabuliat — Construction 
— Grant of rights to defendant to carry on trado 
iu a district— Suit for rent — Limitation. See 
Contract Act, No. 28, 1 Pat. LJ. 37. 

(196) Arts. 116, 120 and 132 — Mortgage — 
Loan of paddy — Limitation for suit . 

Where a loan was taken of paddy and was 
promised to bo returned with interest in paddy, 
a suit to realize tho valuo of tho paddy due by 
sale of immoveable properties given by way of 
security for the repayment of the loan is not 
governed by Art. 132 cf tho Limitation Act ; 
either Art. 116 or Art. 120 applies. Tho suit 
cannot be treated as a suit to enforce payment 
of money charged upon immoveable proporty. 
Rashblha»i y. Kunjablharl, 24 C L.J. 348. 
JENKINS, C.J. and HOLMWOOD, J. 

(197) Arts. 118, 120 and 125 — Alienation by 
Hindu widow and her adopted son — Suit 
by rcversioyier to set aside alienation after 
bar of remedy re : adoption — Specific Relief 
Act , S . 42. 

Per Wnllis t C.J* — Whero a reversioner neglects 
to sue fer a declaration that an adoption or 
alienation made by a widow is invalid and not 
binding on him within tho time allowed by law. 
he does not thereby lose his right to question 
the adoption or alienation on the death of tho 
widow of tho last male owner by instituting a 
suit for possession to dispute tho alienation or 
adoption on such evidence as may thru bo 
available. If, however, tho reversionor allows 
the right to sue for a declaration of the invali- 
dity of an adoption during the lifetime of tho 
widow to become barred by limitation under 
Art. 118 of tho Limitation Ant, he oannot bo 
permitted to suo for a declaration that an alie- 
nation made hy the adopted son is invalid and 
not binding on him, on the ground that the 
alienation by tbo alleged adopted son gives him 
a fresh cau«o of action against him and the 
alienpe. As regards the adoptod son, tho alie- 
nation does not involve any further denial of the 
reversioner’s logal character or right of property 
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than waf involved in setting up the adoption 
in tbo first place, which became barred. The 
starting point of limitation in a declaratory 
suit of this nature is net the time when the 
person olaiming to be adopted son takes some 
steps in that character. 

• 

Though it may be said that the action 
of the alienee in taking the property from 
the alleged adapted son involvos a denial 
of the next reversioner’s title and gives rise to 
a fresh cause of aotion, at any rate as against 
him, the remedy provided by S. 42, Specifia 
Relief Act, being discretionary, the Court Vould 
refuse to mako a declaration against or in favour 
of the alienee alone after the right for a decla- 
ration in rospoot of the adoption has become 
barred by limitation. * 

Por Goutts Trotter , J. — It is competent to a 
reversioner to suo for a declaration that an 
alienation made by tho widow and an alleged 
adopted son is not binding on tho widow’s life 
interest, although the right to declare the 
adoption invalid might have bocomo barred by 
limitation. A reversioner ought to bo entitled 
to keep quiescent until there is a definite and 
material invasion of his reversionary rights. A 
reversioner is not bound to ontor into litigation 
in consequence of an adoption which may do 
him no harm, under pain of finding himself time 
barred when a definite act of waste is committed 
against tho ostato. The reversioner has one 
remedy while tho adoption is a mere possibility 
of danger to him, and.a fresh and separate 
remedy when the danger actually takes concrete 
form and the widow seeks to use the adoption 
as means to alienate the estate. Kodali 
Bapayya y. Kodali Akamma, 36 Ind. Cag. 255. 
WALLIS, C.J. and GOUTTS-TROTTKR, ,J. 

(198) Art. 120 — Suit by Atahomedan heir for 
share— Limitation— Starting point, 

A suit by ono of soveral Mahomedari hoirs for 
a share of tho intestate’s property in Lhe posses- 
sion of another sharer is pnvornod by Art. 120 of 
the Limitation Act, and the right to sue for 
partition accrues day by dav so long as tho 
right to the suit nroperty exists. Saruakkl 
Abdul Rahlman Taragan v. Mohldeen Pathu- 
mal Bivl, 30 M L. J. 104 - 19 M.L.T. 88-32 
Ind. Cas. 83. 

SAUASIVA AlYAK and NAP1KII, .1.1. 

References:— 31 M. 511; 29 IndXJas. 275, 
F. ; 37 A. 33, Not F, 

(193) Art. 120— /jtri-i-Obaharura — Right to 
sue— Terminus a quo— Completion of sale. 

On January ^0, 1909, a house situato within 
the ambit of tho zemindari appertaining to an 
endowment was sold and the sa to -deed was 
prosontod for registration on the same day. The 
registration, however, wts completed oil 
January 29, 1909, as provided for in S. 61 (2) of 
the Registration Act. Thereupon the plaintiffs 
representing tho zemindar instituted a suit for 
VarviQhaharum on January 28th, 1915. 

Held that the suit was barred by limitation,' 
tho right to suo having accrued to the plaintiff 


Limitation let (1908)— [Continued), 

from the date of the sale. Blndheshrl 
Somnath Bhadry, 14A.L.J. 382 = 35 Ind. Gas 
347. 

Piggott and Walsh, jj. . 

(200/ i4r£. 120 — Declaratory suit— Title to 
immoveable property . 

Art. 120 of tho Limitation Act applies to 
suits in respedfc of title to immoveable property. 
Tarak Nath Roy Chowdhury y. Syama 
Charan'Chowdhury, 36 Ind. Cae. 292. 
Ciiatterjea and Richardson, jj. 

Reference :— 1 G.L. J. 73, R . 

(201) 8ch. I, Art . 120, applicability of— 
Injunction, prayer for— Entries in record 
of rights, effect of — Actual claim made on 
the strength of entry. 

Art. 120, Limitation Act, is applicable to 
suits fpr declaratory reliefs, but not for declara- 
tory reliefs with prayer for confirmation of 
possession and for injunction. 

A prayer for injunction is a prayer for conse- 
quential relief quite as much as a prayer for 
confirmation of possession (a). 

Entries in a record of rights adversely to a 
plaintiff do not affect his possession, though" 
they may bo used in evidence against him in a 
suit for declaration of title. Time doos not 
begin to run against him till an actual claim is 
made on the strength of the entry in the reoord 
of rights (6). Dina Nath y. Rama Nath 23 C 
L.J. 561=34 Ind. Cas. 702. 

Mookerjee andN.R. Chattekjea, jj, 

References [a) 6 O L.J. 427 ; 22 C.L.J. 415 
R. (6) 10 A. L.J. 413 ;^11 A.L.J. 877, R. 

(202) Sck, I, Art. 120 — Declaratory suit — 
Mutation in favour of mortgagee \ plaintiff ) 
refused — Starting point of period ot 
limitation. 

Whero mutation in favour of plaintiff in re- 
gard to a mortgage is refused on the objection 
of tho defendant, tho period of limitation for a 
declaratory suit against tho defendant starts 
from tho date of doniil of plaintiff’s right in the 
mutation proceedings, and an order subsequent- 
ly passed under S. 93 of the Punjab Tenancy 
Act does not affect the question of limitation 
applicable to the declaratory suit. Kalu y, 
Ram Lai. 71 P.L.R. 1916 = 91 P.W R. 1916=» 
34 Ind. Cas. 958. 

SHAH OrN, j, 

£203) Sch. I, Art. l'2Q— Possession with mort- 
gagee fnm vendee— Widow ?/ vendor re- 
corded proprietor— Suit for declaration. 

On one Krishna obtaining a pre-emption 
decree on 2 -11— 1887 against Ganga Ram, 6o 
obtained possession on 2—4— 1838 and executed 
a formal mortgago with possession in favour of 
certain persons who wore tenants of the lands 
in question. The uamo of Ganga Ram conti- 
nued to remain recorded in tbo village papers. 
On the death of G-mga Ram his widow a o plied 
for mutation of names and that was allowed. 
Thereupon the mortgagee nrought a suit 
impleading tho samo widow and their own 
mortgagor and obtained a declaration or t heir 
title as mortgagee only. The present plaintiff; 
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Y?ho since then acquired the rights of Krishna 
applied for mutation of names but was success- 
fully opposed by Ganga Ram’s widow. His 
subsequent suit for declaration of his proprietary 
right brought throe years after the death of 
Ganga Ram but more than six years aftor the 
•death of. Krishna’s obtaining 'possession was 
held not to bo barred. Raraanandi y. Chhajju 
Singh, 35 Tod. Cas. 241. 

PlGGOTT, J. 

References :— 20 A. 35, R.\ 3G A. 492, F. 

(204) Sch. I, Art. 120 —Suit on award . 

A suit'on an award cannot be considered to 
be a suit on a contract. It is governed by Art. 
120 of tho Limitation Act 190S. Soma- 
flundaram Chettl v. Rangasamy Alyangar, 31 
Ind. Cas. SIC. 

Wallis, c.j. and sesfiagiri An ah, j. 

References :— 23 M. 593; 33 C. 881; 34 A. 43, F. 

(205-20G) Art. 120. See Nos. 3G, 87. 105, 
137, 143, 144, 159, 178, 196, 197, supra and 
No. 232, infra. 

(207) Arts, 120, 14— Application for partition 
of Shamilat rejected by Revenue officer— 
Suit for declaration of title to share of 
Shamilat — Limitation. 

Where the Revenue officer rejected the plaint- 
iff's application for partition of the Shamilat^ 
a suit for declaration of his title to a propor- 
tionate share of tho Shamilat area is governed 
by Art. 120 of the Limitation Act (1908). As 
the Revenue officer had no jurisdiction to decide 
the question of title and as this suit is not one 
for setting aside his order, Art. 14, Limitation 
Act, is not applicable to the suit. Kalu Khan 
Y, Umda, 47 P.R. 1916 = 150 P.L.R. 1916 = 
136 P.W.R. 191G--34 Ind. Cas. 54G. 

Shadi Lag and Leslie Jones, jj. 

References : — 1 1 P.W.R. 1908; 8 A.W.N. 
119; 9 C L J. 91, R. 

(208) Arts. 120, 3G, G2, 109, 1 15- Suit under 
8. 77 (3) (7c), Punjab Tenancy Act, by a co-sharer 
for a share in the projits of a holdinq — Limitation . 
Kbadim Hussain Khan v. Mueaaromat Murad 
Blbl, 5 P.R. 1915, Rev. =32 Ind. Cas, 102. 
See Final Part, 1915, CoJ. 96G. 

(209) Arts. 120, 36, 115— Suit by some of the 
co-sharers of a ferry aqainst the others for 
their share of prof is— Limitation. 

A suit by some of tho co-sharers of a firry 
aganitt the bther co-sharers for their share of 
the profits of tho ferry is governed by Art. 120, 
limitation Aot. Art. 3fi or 115 does not apply 
to such a suit. Klshun Deyal Singh v. Klshun 
Deo Jha, 1 Pat. L.J. 69 = 35 Ind. Cas. 430. 
Mullici:, .1. 

Reference .—23 C. 799, F. * 

(210) Arts. 120, Gl, 99— Village belonging fo3 
persons in equal shaft — Rental , etc. t assessed on 
the sir and khudkhast held by the lambardar 
and another co sharer more than sufficient to 
cover annual expenses -Arrangement between 
parties as to demanding contrxbutionfrom default - 
%ng co-sharer— Suit by lambardar for balance due 
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from defaulting co-sharer— Limitation. Oundl 
raj v. Waru Bal, 11 N.L.R. 156=30 Ind. Cas. 
960. See Final Part, 1916, Col. 966. 

(211) Arts. 120, 113, 116, 116 — Award signed 
by both parties— Suit on award— Limitation. 
Harbhaj MaJ v. Dlwan Chand, 102 P.R. 1915 
= 32 Ind. Cas. 88. See Final Part, 1915, Col. 
967. 

(212) Arts. 120, 124, 131 and 144— Temple 
Committee — Suit for declaration of supervisor- 
ship and for production and inspection of 
acoopnfcs — Limitation— Right to declaration of 
control lost — Right to production of accounts. 
Soo religious Endowments act, No. l, 
4 L.W. 186. 

(213) Arts. 120, 125 — Alienations by a widow 
— Suit for declaration by remote reversioner 
— Similar suit by next reversioner— Article 
applicable — Punjab Limitation Act , I of 
1900 —Alienations by female proprietors — 
Non- applicability. 

As regards suits for declaration of invalidity 
of alienations made by widows beyond their 
lifetime, Art. 125 is applicable to an action 
brought by an immediate reversioner, and the 
suit by a remote reversioner, is governed by 
Art. 120 (a). 

Punjab Limitation Act (I of 1900) does not 
apply to alienations made by 1 female ’ pro- 
prietors (6) Mussamat Thakar v. Mussammat 
Ganeshi, 15 P.R. 1916 = 33 Ind. Cas. 161. 
CHEVIS and SltaDl LAL, 3,1. 

References :-[a) 22 A. 33 (F.B ), R. (6)33 
P.R. 1911 (F.B.), R. 

(214) Sch. I, Arts. 120, 132— IJypothecat ion 
decree— Moveable property — Moveable pro- 
perty converted into immoveable property— 
Substituted security— Mortgagee put chasing 
part of the mortgaged property — Merger — 
Intention . 

A hypothecation decree is moveablo property 
and the mortgage thereof is one of moveable 
property whioh is governed by Art. 120, 
Sob. 1 to the Limitation Aot. But where 
the moveable proporty has become converted 
into immoveable property, tho mortgagee be- 
comes entitled to tho substituted security and 
also to the larger period of limitation prescribed 
by Art. 132 of tho Limitation Act. 

It does not uccoBsarily follow that becauso a 
person in the position of a mortgagee purchases 
a portion of the mortgaged proporty tho mort- 
gage thereby becomes pro tanto extinguished. 
Every thing depends upon tho terms of tho sale, 
and unless it is stipulated tba£ tho mortgage is 
to be extinguished or unless thero are circum- 
stances from which an intention to extinguish 
the mortgage in whole or part may be inferred, 
it cannot be held that the mortgage merges in 
tho purchase. Jarnna Dei v. Lala Ram, 14 A. 
L.J. 1025 = 39 A. 74. 

PIGGOTT and LINDSAY, JJ. 

(215) Arts. 120, 132. See HINDU LAW 
(Joint Family), No. 15, l Pat. L.J. 497. 
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(216) Arts. 120, 141. See HINDU LAW (EX- 
CLUSION FROM INHERITANCE), No. 1, 14 

A.LJ. 11. 

(217) Arts. 120, 144 — Sale of occupancy rights 
— Suit by landlord to dispossess alienee 
under 8. 77 (3) [h) t Punjab Tenancy Act — 
Limitation . 

A suit by the landlords (the proprietary body 
of the village) under S. 77 (3) ( h), Punjab 
Tenancy Act, to dispossess a porson toVvhom the 
oooupanoy rights in the land in suit had boen 
sold, is governed by Art. 120, Limitation Act 
(1909), and tho period of limitation is six years 
from the date of sale. Art. 144 does not apply to 
such a suit. Labha v. Tulal, 1 P.R. 191G (Rev.) 
= 3 P.W.R. 1916 (Rev.) = 34 Ind. Cas. 523. 

DlACK f c * 

References :— 9 P.R. 1904 ; 135 P.R. 1888 ; 6 
P.R. 1893 (Rev.) ; 1 P.R. 1898 (Rev.) ; 7 P.R. 
1905 (Rev.), R. ; 3 P.R. 1910 (Rev.), Diss . 

(219) Art, 123. See No. 176, supra. 

(219) Art. 124. See No. 212, supra . 

(220) Art. 125, See Nob. 197, 213, supra. 

(221) Art. 126 — Sale of ancestral property by 
Hindu father — Son, a minor at the time — 
Suit by son to recover possession thereof 
after twelve years of attaining majority — 
Suit barred . 

Certain ancestral immoveable property be- 
longed to 15 and L. 15 oxecutod a sale-deed in 
respect. of it in favour of J in 1881 when L was 
a minor. One 8 brought a*suit for pre-emption 
in reapoct of it and it was decreed in 1882. 
Tho transferees from S were in possession at 
the date of suit. L came of age in 1895, and 
tho present suit for possession of tho property 
and cancellation of tho sale-dood was brought 
more than twelvo years after 1898 by L fond his 
sons. The sons of L wore born after 1898 : — 

Held that tho suit was barred inasmuch as L 
could havo brought tho suit in 1898, and not 
having done so his right to the property became 
extinct and it became the property of the pur- 
chasers and ceased to bo joint family property, 
and bis sons born subsequently to 1898 were 
not entitled to question tho sale. Lachml 
Naraln Prasad v. Kishan Kishore Chand, 14 
A.L.J. 25 = 38 A. 126 = 33 lud. Cas. 913, 
Banehji and Walbh, JJ. 

(222) Art. 126 — Applicability. 8ee HINDU 
Law (Alienation), No. 7, 30 M.L.J. 592. 

(223) Art. 127. 8oe No. 176, Supra and 
No. 254, infra . 

(224) Art. 130.. See RES JUDICATA, No- 16, 
18 Bom. L.R. 768. 

(225) Art. 131— Recurring right—* bemand 
and refusal — Mere omission to exeroiBO right 
does not start limitation. See INAM, No. 4, 
18 Bom. L.R. 950. 

(226) Art. 131. Bee No. 212, supra. 

(226-a) 8ch, I, Art. 132— Suit on mortgage 
— Mortgage-deed giving option to mortgagee 
to sue or not to sue . 


Limitation Act (1908)— (Confinied). 

Where according to tho terms of a mortgage* 
deed the mortgagee is entitled to sue for princi- 
pal and interest if default be made in the 
payment of interest on an earlier speoi6ed dato 
and the deed also gives the mortgagee option to 
sue or not to sue to ^nforoe the payment, the 
period of limitation runs from the date of the* 
first default and not frtfm the date fixed for 
payment of principal. Tulshi Ram Shukul y. 
Muhammad Hadi, 32 Ind. Cas. 551. 

STUART, A J.C. 

References 20 M. 245=7 M.L.J. 222; 19 
Ind. Cas. 738= 16 O.C. 45, R. * 

(227) Sch. I, Art. 132— Suit on mortgage for 
principal and interest — Mortgagee entitled to 
sue for arrears of interest — Waiver , omission to 
sue , whether amounts to. Jahan Khan Y. 
Chandi Bhah, 122 P.W R. 1915 = 29 Ind. Cas. 
854 = 113 P.L.R. 1916 = 141 P.W.R. 1916. 
See Final Part, 1915, Col. 969. 

(228) Art. 132 — Mortgagee qiven the option of 
suing for whole debt on default in paying 
interest or of maintaining the mortgage and 
suing only for interest — Starting point of 
limitation — Forbearance to sue — Effect . 
Sham Sundar v. Abdul Ahad, 71 P.R. 1915 = 
153 T.W.R. 1915 = 31 Ind. Cas. 808. See 
Final Part, 1915, Col. 969. 

(229) Art. 132— Money charged on rents and 
profits of land, treatment of. See NANKAR, 
No. 1, 18 O.C. 380. 

(230) Art. 132— Nanker -Whether a charge. 
See NANKAR, No. 2, 19 O.C, 49. 

(231) Art. 132. See Nos. 91, 115, 152, 153, 
181, 1S7, 196, 214, 215, supra. 

(232) Arts. 132, 62, 120— Absolute occupancy 
holding— Foreclosure by subsequent mort- 
gagee — Purchase of the holding by malguaar 
under S. 38, Central Provinces Tenancy 
Act (1883) — Sz«£ by prior mortgagee for 
payment of his mortgage money from Oie 
sale proceeds — Limitation — Mofussil plead- 
ings not to be construed strictly. 

One V sued to recover Rs. 2,000 as due on a 
mortgage of two absolute occupancy fields 
mortgaged to him by the tenant G on 
5 — 4 — 1885. Defendants were the legal repre- 
sentatives of one L to whom G’s entire holding 
consisting of 5 fields in all was mortgaged in 
1894. L foreclosed and obtained possession on 
14—3—1895. The m&lguzar purchased the, 
holding under S. 38 (5), C.P. .Tenancy Act 
(1883) for Rs. 1,600 as fixed by a Revenuo 
Officer and paid to L in Court ou 16—6—1902. 

Held , there was no now cause of action and 
the burden of the mortgage was merely trans- 
ferred from the holding to tho purchase money. 
Art. 132, Limitation Aot (1908), (and not 
Art. 62 or 120) applied to the case and the 

claim was not barred (a). 

• • 

Held also, that it was not the praotioa 
to oonstrue Mofussil pleadings strictly (5). 
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Vlshvanath v. 8ankerlal, 13 N.L.R. 90=34 
lad. Cae. 704. 

Drake-Brockman, j.c. 

References :— (a) 33 C. 92 ; 27 C. 180 ; 31 C. 

7 15 ; 14 C.W.N. 484 ; 41 C. 654 (660) (P.C.) ; 7 
A. 502, R. (b) 28 B. 567 (572), R. 

(233) Art . 134— Mortgage by conditional sale 
—Transfer by mortgagee— Redemption, 

Plaintiff, the owner of the suit properties, 
mortgaged them by conditional saio to one T, 
who, after the expiry of the time fixed for pay- 
moot, sold thorn on 16th June 1893, to one V, 
who purchased them with the knowledge that 
T, his vendor, was only a mortgagee, V then 
sold the properties to the defendant on 13th 
August 1909 aDd it wa9 found that the defend- 
ant had purchased them without knowledge 
that T was only a mortgagee, in 1913, the 
plaintiff instituted the present suit against the 
defendant for redemption. The Court found 
that plaintiff had notice of defendant’s purchase 
within three years of suit. 

Held that the plaintiff was entitled to 
redeem. 

Art. 134, Limitation Act (1877), has not been 
materially altered by the substitution by the 
Act of 190S of the words “transferred by ,J for 
the words “purchased from.” Tholasinga 
Mudall v. Nagalinga Chetty, 3 L.W. 19 = 
(1916) M.W.N. 28 = 32 Ind. Cas. 265. 

SAD ASIYA AlYAK and NAVIER, JJ. 
Reference:— l L.W. 687, F. 

(234) Sch. I, Art . 134 — Assignment by 

mortgagee. 

Art. 134, Sob. 1 of the Limitation Aot will 
have no effect in ovent of an assignment by a 
mortgagee of hia mortgage rights and will only 
have effoct if the mortgagee purported to 
transfer proprietary rights. Thus where a 
person sets up a title aB mortgagee and a title 
as transferee by gift to the right of equity of 
redemptions and it is the title as owner which 
he transferred. Held that this was a transfer of 
proprietary rights by a mortgagee for valuable 
consideration within the meaning of Art, 134. 
Mirza Yap All Beg v. Danish All, 32 Ind. Cas. 
314. 

Stuart, a.j.c. 

(235) Art, 134, Purchase of mortgagee rights 
with knowledge — Whether purchaser entitled to 
twelve years from date of purchase— Omission of 
the words * ip. good faith * hi the Act, effect of, 
Dlrgpal Singh t. Kallu, 13 A.L.J. 945 = 37 A. 
6C0 = 30 lud. Cas. 956. Sco Final Part, 1915, 
Col. 969. 

(236) AtL. 134 — Mortgagee , purchaser from , 
without notice— Adverse possession not perfected 
— New right , accrual of, to purchaser — Effect 
on adverse possession, Yelayutham Filial v. 
Sabbaraya Filial, 2 L.W. 989 = 18 M.L.T. 
424 = (19lo) M W N 873 = 39 M. 879 = 31 Ind. 
Cas. 398. See Final Part, 1915, Col. 970. 

(237) Sch, I, Art. 134 and S . 30— Putni 
lease granted by shebait, if “ transfer for 
valuable consideration ” — Non-payment of 
premium for creation of lease if alters nature 


Limitation iot (1908)— (Continued). 

o f transfer— Suit by shebait for ribovery of 
possession— Limitation— 8 30, when applies . 
Kum&p Rameehar Malta v. Ram Chandra 
Acharya Goswami, 19 C.W.N. 1082 = 29 Ind. 
Cas. 337 *=43 C. 34. See Final Part, 1915, Col. 
971. 

(238) Art. 135. See Nos. 91, 92, supra , 

(238*a) Arts. 136, 144 and 148— Decree — 

Interpretation— Charge or mortgage. 

, A decree which directed that A should obtain 
possession ot tho bouse in suit from B if B wore 
paid a certain sum did not create a mortgage or 
a chavge. A suit by O to whom such interest 
as A had in tho house was sold subsequently, 
against B who was never paid according to the 
decree, for possession on payment of the said 
sum is governed by Art. 136 and not by Art. 144 
or 148 of the Limitation Act. Ragonatha 
Prasad v. Ketkl, 32 Ind. Cas. 353. 

Stuart, a.j.c. 

Reference : — 10 O.C. 17, R, 

(239) Sch. I, Art. 137 —Property subject to 
prior mortgage — Adverse possession— Limi- 
tation — Auction purchaser. 

If property subject to prior mortgage is pur- 
chased at Court auction, the auction purchaser 
takes only a right to redeem the earlier mort- 
gage and ho oannot set up a plea of adverse 
possession. Bhawanl Din v. Jhamman, 35 
Ind. Cas. 753. 

Lindsay, j.c, 

(240) Arts. 137, 138,144. See MORTGAGE 
—General, No. 50, 36 Ind. Cas. 87. 

(241) Art. 138. See No. 240, supra. 

(242) Arts. 138, 142— Decree- holder purchaser 
— Suit for possession of lands purchased — 
Practice — Appeal — New case , if can be set 
up ih — Claim based on prior possession and 
dispossession by defendant — Plaintiff's pos- 
session found against— His remedy — Frau- 
dulent nature of decree , if can be pleaded 
in defence . 

A suit by a decree-holder purchaser for posses- 
sion of properties purchased is governed by 
Art. 138, Boh. I of the Limitation Aot. 

The plaintiff is entitled to apply the law to 
the fact established at the trial even though he 
had failed to prove what he oame to prove. 

Whero a decree-holder purchaser sued for 
possession of lands purchased on the basis of 
his prior possession and dispossession by defend- 
ants and fails to prove that be ever obtained 
possession of the landB, he is nevertheless en- 
titled to suooeed if ho can show that his claim 
is not barred by limitation under Art. 138 of 
the Limitation Aot. The rule of estoppel by 
reason of inconsistent positions does not apply 
to such a oase. 

In suoh a oase the person in possession can 
set up the fraudulent nature of the decree in 
answer to the decree-holder purchaser’s suit for 
possession. 

A plea of limitation oan be raised at any stage 

, of a oase. Bankey Behary Lai v. Bhagwan 
Das Marwarl, 34 Ind. Cas. 897. 

MULLICK, J. 
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Limitation let (1908)— (Continued), 

(243) AH 139— Mortgage to lessor— Redemp- 
tion of mortgage — Determination of tenancy 
—Malabar Tenants' Improvement Act (I of 
1900), 8s. 5 and 6. » 

In a suit brought to recover possession from 
a lessee, the le&Be being executed by the mort- 
gages of the land, it wsb contended that the 
suit was barred under Art. 139, as the mortgage 
bad been redeemed more than 12 years before 
.suit and the tonanoy had then come4o an end, 

Held, the lease was not determined by the 
redemption of the lessor’s mortgage. The 
came of action under Art. 139 would, in oases 
to whiah the Malabar Tenants* Improvement 
Aot L of 1900, applies, arise only when tbo 
tenant has been paid tho value of improvements 
made by him (a). Eroroa Menon v. Saokunn! 
Menon (19 1 6) 2 M.W N. 324. 

Oldfield and Sadasiva aiyar, j,j. 

References :—{a) 8. A. No. 841 of 1914 ; (1913) 
M.W.N. 339, 

(^44) Arts. 139 and 144— Suit by landlord to 
recover possession from tenants— Denial of 
landlord's title more than 12 years before 
suit — Bar of suit by adverse possession. 

Plaintiff sued to reoover possession from the 
defendants who were alleged to be ins tenants. 
It was admitted in the plaint that the defend- 
ants had for many years not paid any reut to 
him. The defendants denied their liability to 
pay reut. Ii appeared thm. in certain settle- 
ment proceedings which took pla-o more than 
12 years before tho present suit a contest arose 
between the plaintiff on tho one side ami the 
defendants on the other side, tho defendants 
contending that they were exempted altogether 
from the liability to pay rent as they held tho 
lands on a brahmotUr grant. Tho Settlement 
Offioo r came to the conclusion that r.-nt' was not 
being paid and therefore the Record of Rights 
was published to tho effect that the defendants 
h*-ld a jote for which reut was not being paid. 
Held that, as the defendants had set up a claim 
mor» than 12 years before tho present suit that 
they were not liable to pay rent on any ground 
and as no suit was brought within 12 years from 
the date of the denial of the plaintiff’s title the 
present suit was barred by limitation. Goup 
Chandra Ch&kraburthy v. Maharaja Blrendra 
KUhore Mamkya Bahadur, 36 Ind, Oaa 829. 

FLETCHER and RICHARDSON, JJ. 

• 

(244-a) Art. 140 — Rent — Right to collect— 
Suit by grantor of mokaran for life to evict 
Zerbharndar of grantee after his death. 

Art. 140, Limitation Act, 1908 does not 
govern a suit by a grantor of a mokarari for life 
to evict the Zerbharndar of the grantee after 
his death. The right to oollect rentfb must bo 
based not only on possession but also upon 
title. A Zerbharnder of a Mokararidar for life 
bolding over after the death of the mokararidar 
can oolleot rents due before final notioe to quit 
has been served on him by the grantor of the 
Mokarari . Laljl Sashy y. Shamlal, 32 Ind. 
Cas. 827. 

8HARFUDDIN and ROD, JJ. 


Limitation Aot (1908)— [Continued), 

References :-27 0. 156-27 1.A, 216=*4 C.W r 
N. 274, R. 

(245) Arts, 140, 141— Evidence' Act, 8. 108 — 
Suit by reversioner — Widow , disappear dnee 
of— Presumption of death — Burden ol proof 
resting on plaintif to show that he was— 
Suing within twelve years of the widow's 
death. 

The plajntiff sued in 1911 as a reversioner to 
recover possession of property alienated by a 
Hindu widow. The widow had disappeared in 
1865 and was not heard of since 1870. The 
Court of First Instance decided in plaintiff's 
favour and held on the point of limitation that, 
under 8. 108, Evidenoe Aot, the Court should 
presume that the widow died at the time of the 
suit and that therefore the bur was lu time. 
This decision was reversed and the suit was 
dismissed by the lower appellate Court on the 
ground that the presumption of the widow’H 
death at. tbo time of tbe suit would not be 
drawn, and that the onus probandi l*y heavily 
on the plaintiff to show when the widow died, 
and that consequently the suit was not shown to 
bo within time. Tbe plaintiff having a : pealed : *. 

Held, that it. lay on the plaintiff to show 
affirmatively that he had brought hiB suit 
within twelve years from tho actual death of 
tbo widow (a). 

Art. 141 of tbo Limitation Act is merely an 
extension of Art. 140, with special refereuoo to 
persons suooopdirig to an estate as reversioners 
upon ihe cessation of tbo peculiar estate of a 
Hindu widow. Eut lha plamtifl's case under 
each article rests upon the same principle. The 
doclrm*! of non-adversc possession does not 
obtain in regard to such Fuils, and the plaintiff 
suing in ejectment must prove, whether it bo 
that he sues as a remainderman in tho English 
sense or aa a rcversicDer in tbe Hindu Benso, 
that he sues within twelve years of the estate 
falling into possession, and that onus is in no 
way removed by any presumption whiph can be 
drawn according to tbe terms of 8- 108, Evi- 
denoe Act. Jayawant Jivanrao Desbpande 
v. Ramachandra Naraln Joshi, 18 Bom. L,R. 

14 — 40 B. 239 = 33 Ind. Cas. 484. 

SCOTT, C.J. and SHAH, J. 

Reference (a) (1837) 2 M. & W. 894. 

(246) Arts. 140, 111 — Hindu widow' s estate , 
nature of — Life (stales in English law — 

• Trespasser's right to tack period of posses- 
sion of previous trespasser — Rufe of prime- 
geniture t application of , to collateral succes- 
sion — Sanad. applicability of, to case p 
governed by the special provisions of els. (1) 
to (10) of S. 22 of Act I of 1869. 

The estate cl the Hindu or Mahomedan 
femalo referred to m Art. 141 of the 8eoond 
Sohedule of Act IX of 1908 need not be an estate 
created in tbe same way as tho particular estate 
upon which the estate in remainder or reversion 
contemplated by Art. 140 loans, that is to say 
by grant or devise, nor need it necessarily bean 
estate characterised by the same inoideflts 
whioh attaoh to suoh a particular estate. 
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Limitation Act 4 (1908)— {Continued). 

-Limited estates of the typo of the estate taken 
by a Hindu female in property inherited from a 
male are not life estates in the fcubo in which 
that, term is understood in English law, but 
they present certain points of resemblance to 
them which havo led the Legislature to assimi- 
Iato them for the purposes of limitation to life 
estates in the strict eerfse of the term. 

When successive tresp issera have been in 
possession of an ostate adversely to the claimant, 
the subsequent trespasser, if bis title was nob 
quite independent of the previous trespasser, 
can, in pleading limitation as a bar, taok the 
period during which the previous trespasser has 
remained in possession on to the period during 
which the estate was bold by the subsequent 
trespasser birasolf. 

In ascertaining the single heir to the estate 
of an Oudh Taluqdar, whoso name was entered 
in List 2, the caso boing one to which the 
special provisions of els. (1) to (10> of 8- 22 of 
Aot T of 1869 do not apply, the limitations in 
the sanad granlod to the Taluqdar cannot be 
appealed to as all such limitations had beon 
wholly superseded by the Act, 

The rule of primogeniture dues not regulate 
the succession to a separate property as between 
collaterals who have not been co parceners with 
the proponiius in a joint family governed by 
Mitaksbara law —all the more so when the pro- 
perty in dispute has not been the proporty oi 
a joint fimily since its grant by the British 
Government made after the annexation, even if 
it bo presumed to have been such proporty be- 
fore it. Ghisa Singh Thakur v. Thakur Gajraj 
Singh, 18 O G. 289-33 *nd. Can. 371. 
Lindsay, j.c. and Stuart, a.j.c. 

(247) Art. 141. Bee Nos. 122, 216, 245, 246, 
supra . 

(218) Arts. 141 and 114 — Reversioner, suit by 
— Adverse possession against widow, if effective 
against reversioner — Limitation Act of 1859 and 
subsequent Limitation Acts, difference between. 

8hrinlvaaa Raya v. Rainappa Hcbbara, 2 L. 

W. 751 = 18 M L.T. 226-30 Ind. Gas. 991. Bee 
Final Part, 1915, Col. 973. 

(249) Art, 342 — Vacant sito — Neighbour 
tethering cattle — Possession whether adverse. 
8oo ABANDONMENT, No. 2, 108 P.W.R. 1916. 

(250) Art. 142 — Applicability of. See AD- 
VERSE POSSESSION, No. 3, 116 P.W.R. 1916. 

i 

(261) Art?. 142 — Purchase of permanent 
tenure in execution sale — 8uit against purcha- 
ser for ejectment— Limitation, See LANDLORD 
AND Tenant, No. 22, 24 G.L.J. 10. 

(252) Art. 142— Presumption of possession 
following title when arises — Evidence unworthy 
of oredit on both sides— Effect See POSSES- 
SION: No. 5, l Pat. L J. 14G. 

(263) Art. 142. Bee Nos. 87, 242, supra, 
'^{254) Arts. 142, 127— Suit for share of oo- 
paroe' na . ry P r opo*tj — Conversion to Islam— 
8epara* fc * ori — Onus of proof— Limitation. Bee 
Hindu i I jAW (Joint Family), No. a, 67 P.R. 
1916. 


Limitation Act (1908) — ( Continued ). 

(255) Sch . r, Arts. 142, 144— Jalkar— Suit 
to recover possession of —Limitation. 

A case of disputed possession of a Jalkar an to 
who is entitled to otllect the rents thereof is 
governed by Art. 142, Sch. 1 of the Indian 
Limitation Aot. 

A plaintiff suing to reoover possession of a 
jalkar on the ground that it belonged to him 
and that the defendants had dispossessed him 
cannot succeed unless he proves his possession 
of the julkar at any time within twelvo years 
before the institution of bis Fuit. Madhab 
Chandra Mandai v. Nagendra Nath Sen, 34 
Ind. Cas. R41 . 

WOODROFFE and GllAUDHURl, JJ. 

References : — 14 G.L.J. 572 = 12 Ind. Gas. 
305; 16 C. 473 = 16 1. A. 23, R . 

(256) Arts. 142, 144— 8uit for possession. 
See Consideration, No. l, 18 Bom. L.R. 
910. 

(257) Art. 143— Denial of landlord’s title — 
Forfeiture— Suit by landlord for possession — 
Limitation. See LANDLORD AND TENANT, 
No. 12, 57 P.W.R. 191G. 

1258) Art.. 143— Permanent tenancy — Denial 
of landlord’s title — Forfeiture— Option to con- 
done first forfeiture and base his suit on subse- 
quent. denial — Limitation. Sen LANDLORD 
and Tenant. No. is, 56 P.W R. 191G. 

(259) Art. 143. Sco No. 113, supra. 

(260) Sch. II, Art. 144— Land— Possession 
by trespassers — Effect — Adverse ab initio to 
all persons. 

D, the owner of land in dispute, died long 
ago. His widow married B after D’s death. 
B got D’s land mutated in his name as far 
back as 1875. In 1903, S the nearest collateral 
of D died and the sons of 8 brought this suit 
against the sons of B by D’s widow cn 4th July 
1914 to recover the land. 

Held that the suit was not one to reoover 
land from an alieneo but from a trespasser and 
that the suit was barred by limitation under 
Art. 144 of the Limitation Act (a). 

Held, further, that the defendants’ posses- 
sion had been ab initio adverso to all descend- 
ants of the common ancestor D and the plaint- 
iffs (6). Kahla Singh v. Diala, 113 P.R. 
1916. 

Chevir, j. 

References : — (a) 18 P.R. 1895 iF.B.) and 26 
P.R. 1911, distinguished. ( b ) 106 P.R. 1906, F. 

(201) Art. 144, See BUDDHIST LAW (JOINT 
FAMILY), No. 1, 9 Bur. L T. 84. 

(262) Art. 144 - Adverso possession of right to 
redoem. See MORTGAGE (USUFRUCTUARY), 
No. 2, 14 A.L.J. 498. 

(263) Art. 144— Suit for possession — Plaintiff 
or his predecessor nover in possession — Defend- 
ant whether must prove adverse possession — 
Entry in revenue map whether proof of title. 
See POSSESSION, No. 2, 8 L B R. 264. 

(264) Art. 144. Soo BEN. REG. I OF 1886 
(Assam Land and Revenue), No. 8, 24 C.L. 
J. 62. 
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Limitation Act (1908)— {Continued), 9 

<‘ 265 ) Art. 144. 8ee Nos. 90, 123, 164, 212, 
217, 240, 244, 248, 255, 256, supra, and No. 269, 
infra. 

(266) Arts. 144, 44, 9 f— Hindu Law— Joint 
family— Alienation by managing member 
— No necessity— Suit by a giembcr of the 
family to set aside the alienation— Limita- 
tion— Twelve years. 

Arts, 44 and 91, Limitation Act, do not 
apply to a dint to bet aside an alienation made 
by a manager cf joint family property, and 
suoh a manager does not alter the real relations 
between the parties by calling himself gua'rdi an 
of his minor co-parceners. The period of limita- 
tion for such suite is 12 years. Asaram v- 
Ratanslngh. 12 N.L.K. 12 = 32 lud. Cas. 212. 
BATTEN, A..J.C. 

References : — 8 G- 656; 25 A. 107 ; 15 Bom- 
L.R. 882 ; U M. 26 ; 28 A. 30 (32) ; 32 A. 39; ; 
24 C. 77 ; 6 M l.A 393 ; 13 C.W.N. 815 ; 13 A. 
L.J. 94 ; 13 C L.J. 277, R. 

(2G7) Art. 145. See No. 129, supra. 

(268) Art. 148 and 8. 19 — Redemption — 
Onus probundi—On e mortgagor redeeming the 
entire raortg'ieo — Acknowledgment. Boo 

Mortgage (Redemption), No.h, u a.L.J, 
834. 

(269) Sch. I, Arts. 149, 141 — Island arising 
in the sea within territorial limits — Title in 
Crown — Croivn of posed by squatters — 
Croum if must prove that squatters had not 
acquired title by adverse possession- Onus 
— Madras Forest Act (V of i 882) — Afforesta- 
tion , notification of. objection to— Trial 
before Forest .Officer — Appeal to District 
Court — Decision of District Court , if final 
— Limitation of ordinary incidents of 
litigation to be express. 

The territory of the Crown decs not cease at 
low water mark and its right, over what extends 
seawards beyond that is ru t merely of the nature 
of jurisdiction or the like. The law in this 
respect is the same in India as in the United 
Kingdom. Tho Crown is the owner, and owner 
in property, of islands arising in the sea within 
the territorial limits of Indian Empire. 

Where Government seeking to constitute into 
a resorved forest certain islands which had 
formed in the bed of the soa near tho mouth of 
the river Godaveri within much undor throe 
miles of tho mainland, was opposed by certain 
persons who preferred claims before the Forest 
Officer under the Madras Forest Act, and the 
Forest Officer having rojeoted them, they 
appealed to the District Court as provided by 
the Statute ; 

Held — That the decision of the District Court 
in such cases was not final. • 

When proceedings of this character reach the 
Distriat Court, that Court is appealed to as one 
of the ordinary Courts of tho country, with 
regard to whoso procedure, orders and decrees, 
the ordinary rules of the Civ, Pro. Code 
apply; and when an ordinary Court of the 
oountry is seized of a dispute relating to a legal 
right to possession of, and property in, land, it 

64 


Limitation Act (1908)— {Continued). 

would require a specific limitation ta exclude 
the ordinary incidents of litigation (a). 

Nothing is better settled than lhat tho onus 
of establishing property by reason of pos^oaBion 
for a certain requisite period lies upon the per- 
son asserting such possession ; and it would be 
contrary to Ml legal principles to permit a 
squatter to put tho nwrftr to a negative proof 
that the possession of the bqu liter was not long 
enough t*> fulfil all ligal conditions. 

Tho position of the objectors Jo afforesta- 
tion in this ease was in law the same as that of 
persons bringing a suit in an ordinary Court of 
Justice for a declaration of right by adverse 
possession, with this •difference only that the 
period of 12 years provide.] by Art. 144 is 
oxtondod by Art. 149 to 60 years [b). 

The statement of law by the High Court 
that “U rested upon tho Crown to prove that it 
had a subsisting title by showing that the Claim- 
ant’s possession commenced or heoamn adverse 
within sixty years *’ was erroneous on tho above 
view of tho onus and also because the fact that 
islands formed in the soa belonged to the Crown 
was fundamental, and until adverso possession. . 
against the Crown was complete that, fact form- 
ed “subsisting title” and it was not incumbent 
on the Crown to fortify that fundamental posi- 
tion by any enquiry into possession or the 
•acceptance of any onus on tbo subject. The 
Secretary of State v. Rajah Chcllkanl Rama 
Rao, 3IM.L.J. 324 = 20 C.W.N 1311 = (1916) 
2M.W.N. 224 = 39 M. 617 = 4 L.W. 486 = 20 
M.L.T. 435 = 14 A.L.J. 1114 = 18 Bom. L.R. 
1007 = 25 C.L.J. G9 = »5 Ind. Cas 902 (P C.). 
Lord Shaw, Lord Sumner, Lord 
Parmoor. Sir John Edge, Mu. 

AMEER ALI and SIR LAWRENCE 

Jenkins. 

References ; — (a) 39 l.A. 197 = 16 C.W.N. 
9G1, D., and its ratio examined ; 11 M. 309, 
Appr. ( 6 ) 7 C.L.R. 364 ; 9 M. 175. R. 

(270) Art. 158 — Award — Objections when to 
be filed — Calculation of time. See AWARD, 
No. 1, 14 P.W.R. 1916. 

(271) Art. 164 — Avplication to set aside ox- 
parte decree — Decree passed when Act of 1877, 
Art. 164, Sch. T, in force — Law applicable . Jia 
Bibi v. Ilahi Baksh, 13 A L.J. 837 = 37 A. 597 
= 30 Ind. Cas. 573. 8oc Final Part, 1915, 
Col. 978. 

(572) Sch. I, Art. 161- S“Q ^Ex PARTE 
Decree, No. 4, ill P.L.R. 1916. 

(273) Art, JG4. See No. 29, supra . 

(274) Arts . 165 and 181 —Execution of decree 
— Application by judgment- debtor to be 
restored to •possession of property seized in 
excess of the decree— Code of Civil Proce- 
dure , 1908, S. 47, O. XXI, r. 100. 

Where a judgment-debtor applies to be res* 
tored to the possession of property seized by the 
deoree-bolder in excess of what has been decreed, 
the application is one under S. 47 of the Code 
of Civil Procedure, and is governed by Art. lfjl, 
Limitation Aot, and not by Art. 1G5, which, 
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Limitation Act (1308)— (Continued). 

rend withr referenoe to the ooDtozt in whioh it is 
used, contemplates tho oase of a person other 
than the judgment-debtor who applies to bo 
restored to posHrssion under 0. XXI, r. 100 
oi the Code of Civil Procedure. Abdul Karim 
v.lBlamun-nlssa Bibi, 14 A.L.J. 101 = 38 A. 339 
=*34 Ind. Cas. 231. 

Piggott aud wal'sh, jj. 

References : — 21 M. 494, Diss.\ 25 A. 313, D . 

(27/5) Art. ICG. 8co ClV. PRO. CODfc (1908), 
No. 9H, 4 L.W. 400. 

(276) Ar r t. 166— Mortgage decree — Execution 
sale — Purchase by decree holder — Application 
by judgment-debtor to cot aside sale — Limita- 
tion. Src MORTGAGE (GENERAL), No. 19, 20 
C.W.N. 1243. 

(277) Art. 171 — Application to set aside 
abatement of appeal— Sufficient cause— Limi- 
tation. See ClV. PRO. CODE (1808), No. 518, 
12 P.W.R. 1916. 

(278) Art. 173— Decree of High Court — Appli- 
cation for review when to bo presented. See 
Review, No. 2, 3 L.W. 214. 

v (279) Arts. 180 and 182— Execution sale — 
Decree holder -put chas\r — Delivery , appli- 
cation for , sis years after sale made absolute 
— Article applicable . 

An application by a dccreo-holder-purchasor 
for delivery of possession of the properties pur- 
chased by him in Court auction is not an ap- 
plication to execute the decree and is govern- 
ed by Art. 180. Limitation Act. Ramaswaml 
Alyar v. Abdul Aziz Salh, 3 L.W. 191 = 19 M. 
L.T. 164 = 32 Ind. Caa. 993. 

SADASIVA AlYAR and MOORE, .JJ, 

Reference 32 M. 13G, F. 

(280) Sch. I, Art, 181 — Act XV of 1877, 
Sch , Tt. Art. 179 Code of Civil Procedure 
(V o/ 1908', O- XXXIV, rr. 3 and 5— Appli- 
cation to make final a conditional decree for 
sale of mortgaged pru%iei ties. 

An application for a final dtiorco for foreclosure 
or Bale is an application under the Code of Civil 
Procedure, for it is mado under O. XXXIV, r. 3 
or r. 5 which expressly requires an application. 

An application for such a final decree pre- 
sented after the parsing of the Code of Civil 
Procedure, 1908, and ot the Limitation Act, 
1908, is govorned by Art* 181 of the present 
Limitation Aot (a\, % 

On July Gtn, 1908, the appellant obtained a 
conditional decree for sale of certain mortgaged 
property. In March 1913 he applied for a final 
decree. 

Ileld that the application was barred by 
limitation under Art. 181, Sch. I to the Limi- 
tation Act. Bala Ram Nalk v. Kanhai Bharao 
Mahapatra, l Pat. L J. 3G4. 

ChAMIER, C.J. and 8HARFUDDIN, J. 

References (a) 1G Ind. Cas. 790 ; 19 C.W. 
N. 649, F. 

(281) Art. 181. See No. 274, supra. 

(282) Arts. 181, 182. See ClV. PRO. CODE 
(1908), No. 120-a, 32 lad. Cas. 39. 


Limitation Aot (1908)— (Continued), 

(283) Sch . I, Art. 182— Execution opposed by 
judgment-debtor alleging payment and ask- 
ing for certification thereof— Plea successful 
in first Court , but reversed on appeal — 
Second appeal by judgment-debtor— Limi- 
tation. if suspended during pendency of 
second appeal. 

When a decree-holder is obstructed by vio- 
lenoe or fraud and litigation is necessary to get 
rid of suob. obstruction, the execution is sus- 
pended during such litigation. But tho mere 
pendenoy of an appeal from a deoision whioh 
has removed all obstacles from the deoree- 
holder’s way cannot give him a right to defer 
execution until the disposal of such appeal. 
Kartick Chundra Mondal v. Ntlmanl Mondal, 
2Q C.W.N. 686 = 32 Ind. Cas. 931. 

HOLMWOOD and IMAM, JJ 

Reference s:— HOC. 407, 413; 37 C. 796 = 15 
C.W.N. 337 = 12 C.L.J, 328, Bel. on. 

(281) Art . 182 — Decree— Appeal against one 
portion or by one defendant , if saves limi- 
tation as regards the other vortion or against 
other defendants — Rule, if different when 
the decree of First Court consists of two 
independent decrees — Limitation periods to 
be laid down with clearness and certainty — 
Subtle distinctions not to be introduced , if 
not warranted by language— Final decrees , 
i/ two , can exist— Imperilling decree , theory 
of , limitation, if can be made to depend on. 1 

All periods of limitation being more or less 
arbitrary, it is of tho highest importance that 
they should be laid down with clearness and 
certainty. Subtlo distinctions, not warranted 
by the language of the Lrgislature, should not 
be introduced by tbs Courts. 

In a suit for recovery of money from two 
persons, there cannot be two final decrees, one 
by tho Court of Fir-fc Instance and the other by 
the Court of Appeal. 

The question of limitation ought not to be 
mado to depend upon tho difficult and doubtful 
point whether an appeal by one of the defend- 
ants or as regards a part of tho decree of tho 
First Court imperils the decree passed against 
the other defendants or the other portion of tho 
deoroe. 

Quaere. — Whether, when the deoroe of the 
First Court itself consists of two definitely 
independent decrees, an appeal against ono of 
such decrees saves limitation as regards the 
other decree ? (a). 

When the transferee of a decree has not been 
recognized by the Court, tho decree-holder on 
record is entitled to execute the deoreo in spite 
of tho transfer (b). Arl Chetty v. Theertha- 
malal Chetty, 3 L.W. 521 = 34 Ind. Cas. 791. 
SADASIVA A1YAR and MOORE, JJ. 

References : — fa) 22 Ind. Oas. 685. Consi- 
dered. (6) 29 M.L.J. 693 = 2 L.W. 1122, F. 

(286) Art. 182 —Transfer of Property Act , 
S. 88 — Mortqage decree — Execution — 
Decree absolute , irayer for , absent in the 
application— Prayer for sale , if implies 
prayer for making decree absolute. 
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• 

A mortgage decree was passod on 6th July 
1901. The tirst application for execution was 
made on Gth July 1904, but this did not con- 
tain a prayer for making the decree absolute. 
The next two applications were made on 
22-3-1907 and 23-9-1909 and these* contained a 
prayer for a decree absolute. Th£ next applica- 
tion was on 5-7-1910, but this contained only a 
prayer lor sale. Every one of the above appli- 
cations was returned for amendment and not 
represented. The la9t application was made on 
5th July 1913 and this too did not oontain a 
prayer for making the decree absolute. * 

Held that a prayer for sale implied also a 
prayer for making the decree absolute and that 
the application was not barred by limitation. 
Nateaa Udayan y. Annasami Udayan, 3 L. 
W. 468 = 34 Ind. Cas. 756. 

OLDFIELD and 8ADASIVA AIYAR, J.J. 

References : — (1915) M.W.N. 643; 17 M.L. 
T. 424 ; 32 Ind. Cas. 39, F. 

(286) Art. 182— First execution application in 
1907— Dismissal for non-payment of batta 
— Claim petition to property attached under 
first application — Clann rejected — Suit by 
claimant also rejected on appeal — Second 
application in 1912, it can be treated as a 
continuation of the first— Application if 
barred by limitation. 

Plaintiff presented his first application for 
execution on 27th April, 1907. Certain proper- 
ties were attached in pursuance of that appli- 
cation which wore claimed by on c N as his own 
but his claim was rejected. 

N then brought a suit to establish his right 
to the property which was decreed by the first 
Court but was dumissed on appeal on 11th 
August, 1911. Moanwhile, the first application 
for exeoution had been dismissed' for non- 
payment of batia by the plaintiff. Ho then 
brought his socond execution application on 
22nd October, 1912. 

Held, that the first execution petition having 
been dismissed for the plaintiff’s own default in 
paying batta and that dismissal having had 
nothing to do with the claim or suit brought by 
N, the socond application could not be treated 
as a continuation or a revival of the first appli- 
cation, and that the seoond application being 
made after more than throe years from the 
date of the first one was barred by limitation. 
Yellampalle Yenkatappa y. Matam Nan- 
Jappa, 4 Ii.w. 112 -=(1917) M.W.N. 139 = 35 
Ind. Cas. 594. 

SPENCER and KRISHNAN, J.J. 

Reference:—? 1 M. 71, D , 

(287) 8ch, I, Art . 1S2 — Execution of decree — 
Petition praying for relief not * granted by 
decree — If saves limitation— Civ* Pro . 
Code , S. 52. 

A deoree-holder presented four successive 
applications tot the exeoution of his deoree. 
In two of these he only askod for the issue of 
notice to the judgment-debtors. In two others 
he prayed for notice and arrest of the judgment- 
debtors, in spite of the fact that the deoree to 


Limitation Aot (1908)— [Continued). 

be executed did not make them personally 
liable. The Court dismissed all the applica- 
tions except the last in which it direoted notice 
to issue. • 

Held that it cannot be said that the aotion 
of the deoree-holder \gas not bona fide , 

An exeoution petitiop which asks for a relief 
not granted by a deoree may give a fresh start- 
ing point for limitation. 

Any mistake or error in an exeoution petition 
will not necessarily rondo r such ah application 
a nullity. m 

Under certain circumstances a deoree may be 
exeouted against a judgment-debtor personally, 
even though the original decree only provided, 
for payment ol money out of property in bis 
possession. Ramachandra Naldu y. Trlpathl 
Naldu, (1916)2 M.W.N. 128 = 35 Ind. Cas. 614. 
Spencer and Krishnan, jj. 

References :—{a) (1914) M.W.N. 157 ; 17 M. 
76, F. 

(288) Sch. I, Art, 182 — Decree transferred to 
another Court— Decree not returned by that 
Court — Application to the Court that passed t 
the decree — No jurisdiction to execute the 
| decree — Application not made to proper 
I Court — Bar of limitation not saved— Civ, 

S Pro. Code, 1882, Ss. 223. 224, 228 and 230. 

* The plaintiff obtained a deoree in O. S. No. 11 
! of 1903 on the file of the District Court of 
j Vizjgapatam. The decree was transferred to 
the District Muusif’s Court of Parvatipur for 
execution on the 3ry of October 1904. The 
dccreo holder got certain immoveable properties 
attached, but the petition was dismissed on 
the lGth of March 1905, and no further Btepa 
were taken in the District Munsif’s Court. On 
Lhc 13th December 1907 when the copy of the 
deeroc was not returned by the District Munsif 
of Parvatipur, the deoroe-holder applied to the 
District Court of Vizagapatam for the sale of 
property attached by the District Munsif and 
for notice to the judgment debtor. The appli- 
cation was returned for amendment of cortain 
defects, and it was again presented to the 
District Court without having been amended 
and was rooorded by tho Court without any 
further action being taken thereon. On the 
27th of April 1910, the decreo-holdor made the 
present application to the District Court for 
notice and for realisation of tho amount by sale 
of the properties already attached Uy the District 
Munsif of Parvatipur. Tho Distnot Munsif 
returned the copy of the deoree sent to him for 
exeoution with a oortifioate of non-satisfaction 
only on 3rd August 1910. 

Held that, having regard particularly to 
8s. 223, 224, 258 and 230, Civ. Pro. Code, 1882, 
tho petition of the 13th December 1907 'which 
was presented to the Distriot Court was not 
made to the proper Court, and that the proper 
Court to whioh the application should have 
been made waB the Court of District Munsif of 
Parvatipur, as that was the Court whose djuty 
it then was to execute the deoree so far as it 
could be exeouted by that Court. 
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ffeld also that, consequently the petition 
dated the 27th April 1910 was, when made, 
time-barred under Art. 182 of the first schedule 
of Indian Limitation Act, as no application had 
been mado within three years in accordance 
with law to tho proper Court for execution or 
to* take some step-in-aid of execution. Held 
further that the application of 27th April 1910 
wa^ not imdo to the proper Court. Maharaja 
of Bobblli v. Srcc Rajah Narasaraji: Peda 
Balarla Simhulu Bahadur Garu, 31 M.L.J. 
300 — (1916) 2 M.W.N. 541 = 4 L.W. 558=24 
C L.J. 478 r 14 A.L.J 1129 = 20 M.L.T. 472 = 
18 Rom. L.K. 909 = 39 M. 640 = 21 C.W.N. 162 
— 36 Ind. Cas. 682 (P.C ). 

LORD CHANCELLOR, LOHD ATKINSON 
and SIR JOHN EDGK. 

(289) Sch. I, Art. 182 — Application for 
Adjournment — When saves limitation — 
Step- in-aid of execution. 

An application for adjournment evidently 
for obtaining an encumbrance certificate and 
filing draft proclamation is a step-in-aid of 
execution and saves the bar of limitation (a). 
k Ravur Munisaml Naidu v. Pandala Muthial 
Baidu, 33 lnd. Cas. 79. 

BADAKIV\ AIYAR and MOORE, .1.7. 

Reference : — (a) 38 M. 695, F. 

(290) Art. 182— Execution of amended decree 
— Date of order of amendment— Starting 
point of limitation. 

As a decree bears the date on which judg- 
ment is delivered in a caso tho date of amend- 
ment of a decree must on the analogous principle 
bo held to bear the date of the judgment 
ordering tho amondmont. So an application to 
execute an amended decree presented more than 
threo years after tho dato of the order granting 
tho amondmont is barred by limitation, though 
it is less than three years from the date on 
which the amendment was actually made. 
Bipit Lai Jha v. Kumar Kalamand Singh, 36 
lnd. Cas. 533. 

Roe and PRASAD, .1,7. 

(290-n) Art. 182 — Execution— Application by 
some only of the decree-holder's legal represent- 
atives on their own behalf — Whether sufficient 
to save limitation . Vasudovapatta Joahl Maha 
Patrov Narayanapanlgrahi, 18 M.L.T. 517 
= (1916) M.W.N. 112 = 31 Ind. Cas. 853. Seo 
Final Part, 1915, Col. 979. 

(291) Art. }82 — Execution petition — Return 
for amendment— No representation — Step-in aid. 
Qopisetti Narayanaswaml v. Muthyala Yen- 
katratuam, 2 L W. 1207 = 32 Ind. Cas. 816. 
Bee Final Part. 1915, Col. 979. 

(292) Art. 1Q2 — Execution application, not 
giving dates of prior applications — Return for 
amendment — Representation not made — Step- 
in aid of execution — Limitation Act (1908), 
Art. 182 — ‘ Applying in accordoncc with law,’ 
construction of, if affected by O. XXI, r. 17, 
Civ. Pro Code — Practice. See CIV. PRO. 
CODE (1908), No. 441, 4 L.W. 103. 

(293) Sch. I, Art. 182. See EXECUTION OF 
DECREE, No. 19, 24 C.L.J. 462. 


Limitation Act (1908)— (Confined). 

(294) Art. 182 — Batta memo, for ibsue of 
notice to judgment debtor under S. 246, Civ. 
Pro. Code (1882) — Whether step-in-aid. Bee 
Execution of Decree, No. l, 3 L.W. 34. 

(295) Art. 182. See Nos. 54, 282, supra, and 
Nos. 304, inrfa. 

(296) Art . 182 (5) — Application for execu- 
tion - Limitation — Step-in- aid of execu- 
tion — Application by decree-holder certifying 
payment of portion with a prayer to sb ike 
off execution on satisfaction— S. 148, Civ , 
Pro. Code (1908). 

An application by the deoreo-holder certi- 
fying payment of a portion of the docretal 
amount of Court is a step-in-aid of execu- 
tion of tho decree within the meaning of 
Art. 182 (5) of the Limitation Act, provided the 
payment asserted has actually been made. 
The fact that thero is in tho application a prayer 
that the execution caso might be struck off 
after satisfaction docs not take it out of the 
operation of the above rule 

Where an application for execution filed 
within time, which had been returned for 
amendment of certain formal defects, was re- 
filcd after tho period of limitation had expired 
and after tho time allowed by the Court for tho 
purpose, with an application explaining the 
delay and the petition was accepted. 

• 17 eld, that the Court had in fact in the 

exercise of its discretion enlarged tho timo under 
S. 148, Civ. Pro. Code, though there was no 
express order to that effect. Gopal Proshad 
Bhagat v. Rajendra Lai Panja, 20 C.W.N. 
615 = 34 Ind. Cas. 625. 

N. R. CHAttkr.IEA and ROE, .T.J. 

(297) Art. 182 (5) — Mortgaqe-decree— Execu- 
tion application by widow — Subsequent 
application by adopted son — Widow disput- 
ing adoption — Widow's application, if 
enures for benefit of adopted son. 

An application for the execution of a decree 
by tho widow of a deceased dccrco-holdcr will 
not enuro to the benefit of the adopted son, 
when tho widow claims hostilely against the 
adopted son. 

The widow cannot be treated as the repre- 
sentative of tho adopted son to the prejudice of 
the judgment-debtor. Sarolnatha Asarl v. 
G. Gopalakrlehna Aiyangar, 4 L.W- 291. 
Oldfield and badasiva aiyar, jj. 

(298) Art. 182 (5)— Deoroo for delivery of 
property, mesne profits and costs — Transfer of 
jurisdiction — Execution application to what 
Court to be made — Application not presented 
to “ proper Court” — Whether a ntep- in-aid of 
execution and saves limitation. Boo ClV. PRO. 
CODE ( 1 909) , No. 77. 31 M.L.J. 90. 

(299) Art. 182, Cls . (5) and (6)— Suit for 
arrears of rent in respect of separate tenan- 
cies— Passing of single decree— ’Execution 
application in respect of one tenancy — Sav- 
ing of limitation . 

, Plaintiffs instituted a suit for rent against 
defendants who hold under them three distinct 
tenancies under three separate contracts. 
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The plaltatiffs obtained adecree wbioh specified 
different sums as being realisable from the 
different tenures. The deoree-holdor applied 
for ezcoution of the deoiee so far as it rotated to 
one of the tonuros. The question was whothor 
this application saved the decree ffom limitation 
in respect of the realisation of the other sums 
mentioned in the decree, which were direoted 
to be realised from the other tenures. Held 
that tho decree having recognised the plaintiff’s 
right to bring to sale distinct tonuros for the 
realisation of the arrears leviable respectively 
therefrom, the position of the plaintiffs was as 
if he had brought three distinct suits for rent 
against the defendants, one in respect of each 
tenancy. The single decree passed must be 
construed as three distinct decrees made for the 
benefit of the plaintiffs and tho rule of limita- 
tion applicable would be tho samo as if three 
separate decrees had been passed. Therefore 
tho prior application in respect of the sum de- 
creed so far as one of tho tenancies was con- 
cerned cannot operate to save limitation for the 
sums due under the other tenancies. Dhiren- 
dra Nath Sarkar v. Nischiotaporc Co., 3G 
lnd. Cas. 398. 

Mookicluek and Cum IN u, jj. 

References 19 W.R. 30=10 13.L.R. ‘258. 
(F.B.) ; 0 W K. Misc 18; 10 13.L.R. 259-N = 10 
W.R. 10; 25 W.R. 310, R . 

(300) Art . 18‘2 (G)— Issue of notice under 
O. XXI, r. 22, Civ. Pro Code— Calculation 
of limitation fiom date of order issuing 
notice. 

Where a notice is issued in execution of a 
decree under () XXI, r. 22, Civ. Pro. Code, tho 
period of limit ition under Art. 182 (6) of the 
Limitation Act begins to run from tho date of 
tho order of the Court, issuing the notice. Lala 
Ram Kumar La) v. Maharaja KesHo Prasad 
Singh, 36 lnd. Cas. 990. 

ROE and KlNQHPORD, .1.1. 

References '. — 27 B. 022 = 5 Horn, L.R, 594; 
30 A. 510 = 5 A.L.J. 52i = A.W.N. (1908) 215 = 

4 M.L.T. 446, F ; 22 W.R. 481 ; 24 lnd. Cas. 
30 = 20 C.L.J. 15; 0 G.W.N. 050; 10 C W.N. 
303 = 4 C.L.J. 530 ; 1 M.L.T. 395 = 30 M. 30 = 
16 M L J. 548, IL 

(301) Art . 183— Application to enforce Privy 
Council order — Revivor , meaning of. 

On 22nd January 1915 an application for 
execution of an Order cf Her lata Majesty in 
Council dated the 28th November 1899 was 
made to a Subordinate Judge to whom tho 
oxecution proceedings wore transferred : 

IIeld % that the application was governed by 
Art. 183 of the. 1st Sohcdulo of tho Limitation 
Aot, 1908, according to which an application to 
enforce an Order of tho Sovereign* in Council 
must bo made within 12 years from tho date on 
whioh a present right to onforce the order 
aoorued to some person capable of releasing tho 
right, provided inter alia that, where the order 
has been revived, 12 years shall bo computed 
from the date of such revivor. 

Where, ou an application for exeoution, notice' 
ia issued under S. 216 of the Code of Civil 


Limitation Aot (1908) — ( Continued ). 

Procedure, 1877, orS. 248 of the Code of Civil 
Procedure, 1882, and the Court has deoided 
that the decree is still oapable of execution and 
makes an order for execution, there has boen a 
revivor within the meaning of tho article. 

Where an Order iq Council is transmitted to 
a Subordinate Court for exeoution without afiy 
notice being given to ftie judgment-debtors, it 
would not bo a revivor of the order. Trlbikram 
Deo Najrayan Singh y. Badri Misser, 20 C.W. 
N. 1051 = 1 Pat. L.J. 385 = 36 luj. Caa. 633. 
ClIAMIUR, C.J. and JWAIjA Prasad, j. 

(302) Sch. I, Art. 183 — Decree of+Thgh Court 
— Limitation — Execution of decree— Transfer of 
decree — Question of limitation to be decided by 
xohat Court — Revivor of decree— Issue of notice 
under &\ 245 -B. Civ. Pro. Code (XIV of 1882). 
Chatterput Singh v Daya Chand Marwari, 
11 lnd. Cas. 216=23 C.L.J. 611. Seo Final 
Part, 1911, Col. 707. 

(303) Art . 183 —Decree of original side of 
High Court against two judgment-debtors — 
Revivor of decree on notice to one of them — Decree 
notrevivedas against the other. James Russel 
McLaren y. Yeerlah Naidu, 38 M. 1102 -3?, 
lnd. Cas, 1003. Boo Final Part, 1915, Col. 981. 

(304) Sch. T, Arts. 183 and 182 (5) and (6) — 

“ Revivor," meaninq of — It ccvers c very one 
of the matters in Art. 182, els. (5) and (6) — 
Application for transmission of decret and 
order permitting same, if 9 evn jor- Issue of 
notice under S. 248. Civ. Pro. Cede (1882), 
if proper— Application for execution if to 
follow or precede tiansmission and to be 
made to which *0 our t— Question whether 
decree capable of execution if may be deter 
mined on application for transmission — 
Order , if quasi -judicial and may be dele- 
gated to Registrar — Civ. Pro. Code (1882), 
S. G37 . 

The word “ revivor ” in Art. 183 to Hob. I of 
the Limitation Act doos not mean the samo 
thing as one or more of tho matters which arc 
mentioned in Art. 182, ols. (5) and (0) to 3oh. 1 
of the Act. 

To constitute a “ revivor ” of a dccreo within 
the meaning of Art. 183 of Limitation Act, 
thero must be oxpreshly or by implication a 
determination that the decree is still capable of 
execution and the dccreo-holdor is entitled to 
enforce it ; and such determination must bo by 
a (Jourt or person duly qualified to make it. 

An application for transmission of a decree is 
not an application for execution. 

No nclioe under 8. 248 of the Civ. Pro. Code 
of 1882 oan be properly issued upon suoh An 
application. Tho nolico required by that 
section must, when the deoree has been trans- 
mitted, be issued by the Court to whiah the 
decree has boon sont for execution and whioh is 
the Court to decide whether the application is 
oapable of exeoution. 

R. 370 of Mr. Beloharaber's Rules of the 
Original Sido was not consistent with the Code 
of 1882. 

Where, on an application being made for the 
transmission of a decree of the Original Side of 
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tbe High Coact, the Registrar issued notioe 
under S. 248, Civ. Pro. Code, on the judgment- 
debtor to show cause why the decree should not 
be executed against him and, the judgment- 
debtor not appearing, ordered execution to issue 
as prayed. 

< Held — That tho application and the order 
did not operate as a revivor of the decree. 

That, looking into tho substanoo of tho 
matter, thoro was no determination that the 
decree was capable of execution. 

That to determine whether the deoree was or 
was not capable of oxooution was a judicial act 
which could not be delegated to tho Registrar 
under S. 637 of tho Civ. Pro. Code of 1882. 

Per Mookerjee , J. — 8 . 230 of the Codo makes 
it plain that tho application for execution 
must bo presented to the Court to which tho 
deoree has been transmitted for execution. 
Chatterpat Singh v. Ral Bahadur Salta 
Soomarimull, 20 C.W.N. 889 = 23 C.L.J. 645 
=-43 C. 903 (F.B.) = 3G Ind. Cas. 602. 

Sanderson, c..i.. Woodroffe, Moo- 
kerjee, CHITTY and N.R. CHATTER- 

JEA. JJ. 
a » 

Limitation (Ancestral Land Alienation) Act. 

See Pun. act I of 1‘JOO. 

Limitation (Land) Act. 

Bee PUN. ACT I OF 1904. 

Liquidation. 

Dooreo in favour of bank — Revision proceed- 
ing by defendant judgment-debtor— Liquida- 
tion of bank during pendency of revision pro- 
ooodings— Leave of Court if necessary to prooeed 
with revision petition. See COMPANIES ACT 
(1882), No. 6, 91 P.R. 1916. 

LIb Pendens. 

(1) Mortgage suit and lease by mortgagor after 
decree , but before sale— Auction-purchaser 
not affected by lease or by payments by 
lessee - Proceeding , where cease s to be con- 
tentious . 

Lis pendens continues in a mortgage suit up 
to the time of actual sale of the property and 
hence the lease by the mortgagor aftor deoree 
but before sale dots not bind the auotion- 
purohnser. 

Tbe view of tho Bombay High Court, thal the 
Us pendens depends upon the active prosecution 
of applications for enforcing the decree not 
approved- 

A person who obtains a lease whou a lis 
subsists takes considerable risks and any 
payments made by him to tho judgment-dobtor 
do not bind tho purchaser. 

I'or Bahewell , J.— The contentious proceed- 
ing terminated with tho docree and therefore 
the lease does not fall within 8. 52 o* the 
Transfer of Property Act. Ramaswarai 
Aiyangav v. Govlnda Iyer, *20 M.L.T. 512 = 
5 L.W. 443 = 31 M O.J. 339. 

ABDUR RAHIM, OFFU. C.J. and 8KSHA- 
Q1RI I YEA, 


Lla Pendens — ( Concluded )• 

(2) Application of doctrine of lis pendens to 
execution proceedings— Effect of attachment 
and sale during pendency of suit* 

The doctrine of lis pendens applies to execu- 
tion sales also. Ab an attaohment of property 
in oxeoution of a decree does not confer any 
title upon any one and only prevents the 
property being alienated by the person to whom 
it belongs during the oontinuance of the execu- 
tion proceedings, a sale held in pursuance of 
such atfcaohment|does|not confer on the auction- 
purchaser any right to the prejudice of the 
deore ft -holder in a suit relating to the same 
property and decreed before tho auction sale, 
although the attachment was from before tho 
institution of the suit. KunJ Beharl Lai v. 
Ram Sahal, 30 Ind. Cas. 213. 

Lindsay, j.c. 

(3) Transferee not party to suit — Power of 
Court to bind transferee by result of litiga- 
tion. 

Where a transfer is made during the pendency 
of a suit in respect of it, tho transferee will bo 
bound by tho result of the proceedings notwith- 
standing the fact that his name does not 
appear upon the reoord. Syed Husain v. Bank 
of Upper India, Ltd., 30 Ind. Cas. 289. 

Lindsay, j.c. and Kanhaiya Lad, a.j.c. 

(4) Lewc by mortgagor aftor mortgage decree 
but before sale, wbothor binds the auotion-pur- 
chftner— Nature of mortgage deoree — Transfer 
of Property Act, 8s. 52, 88. See SMALL CAUSE 
COURT, JURISDICTION OF, No. 1, 20 M.L.T. 
512. 

Loan. 

Mortgage of paddy— Limitation for suit. Bee 
Limitation act (1908), No. 196, 24 C L.J. 
348. 

Loans for Improvement of Land Act. 

See ACT XIX OF 1983. 

Loans Limitation Act. 

8eo PUN. ACT I OF 1904. 

Local Boards Act, 

8uo Mad. act V of 1884. 

Local Investigation. 

By Court. Seo CIV. PRO. CODE (1908), 
Nn. 573, 35 Ind. Cas. 314. 

Local Self-Government Act. 

See BEN. ACT III OF 1885. 

Lost Deed. 

Alleged to be insufficiently, stamped — Pre- 
sumption that documents accepted by Court 
are properly stamped. Soo STAMP, No. 1, 18 
Bom. L.U. 901, 

Lost Document. 

(1) Appellate Court’s right of interference — 
Original dooumenl lost, proof of. See EVI- 
DENCE ACT, No. 49, 31 Ind. Cas. 579. 

(2) Proof of, Seo EVIDENCE ACT, No. 32, 
32 Ind. Cas. 399. 
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Lost Grant. 

Presumption of, in absence of proof of legal 
title, on the basis of user ©zeroised and enjoy- 
ed. 800 LEASE, No. 6, 20 C.W.N. 1135. 

Lottery. * 

(1) Agreements by way of wager— 8uit to 
reoover anything alleged to be^won a wager. 
Bee ClV. PRO. CODE (1908), No. 592, 9 Bur. 
L.T. 228. 

Lottery Act. 

Bee ACT V OP 1844. 

Lubbal. 

Lubbais — Hindu converts to Mahomed - 
anism — Special usage excluding females from 
succession — Valid. Chinn appa Rowther y. 
Ibrahim Rowther, (1915) M.W.N. 866 = 29 >1. 
L.J. 763 = 39 M. 664 = 30 Ind. Cas. 806 Bee 
Final Part, 1915, Col. 982 

Lucknow. 

Confiscation of rights after mutiny in Oudh — 
Waiver of rights of confiscation in Lucknow 
City— Waiver confined to Mohallas of the city 
— Villages included within Municipal limits, 
rules relating to . Sheodat PraB&d (Pandit) y. 
Lalla Suraj Ball. 18 O.C. 138 = 30 Ind. Cas. 
295. Bee Final Part, 1916, Col. 982- 

Lunacy Act. 

8oe ACT IV OP 1912. 

Lunacy District Courts Act. 

Bee ACT XXXV OF 1858. 

Lunatic. 

(1) Sale of property by the certijicated guard- 
ian — No previous permission of the Court — 
Suit by sons of lunatic to recover their 
shares— Part of the sale money apphed in 
discharge of mortgage executed by and 
binding on plaintiff's father the lunatic — 
Equity— Obligation to pay a proportionate 
share of such amount . 

Where property belonging to plaintiffs father 
a lunatic had been sold by the certificated guard- 
ian of the lunatic but without obtaining the 
previous permission of the District Court, and 
a portion of the sale monoy had gone towards 
t.ho discharge of a mortgage executed by tho 
lunatio the plaintiffs oannot rooovor their shares 
without being liable to pay a proportionate part 
of the sum so applied in discharge of the 
mortgage it being their duty to disclfarge suoh 
mortgago debt. Mata Ghulara v. Rajpal Singh, 
31 Ind. Cas. 422. 

Lindsay, j.c. 

(2) Guard iaji when to bo appointed. See 
act XXXV op 1858 (Lunacy District 
COURTS), No. 3, 96 P.L.R. 1916. . 

(3) Manager, appointment of, if bars an 
adoption by the lunatic — Finding of lunacy, 
effect of— Construction of Statute — Capaeity to 
write an intelligent lettor, if conclusive test of 
sound mind — Adoption by a lunatic, whon 
valid — Adoption, whether amounts to alienation 
of property. Bee ACT XXXV OP 1858 (LUNACY 
District Courts), No. 2, 3 L.W. 290. 


Lunatic— (Concluded). • 

(4) Deoree, validity of, if oan be .raised .in 
execution — Judgment against a— Lunatio not 
represented by a legal guardian — Right of suit 
to set aside deoree. Bee EXECUTION OF 
DECREE, No. 16, 24 C.L.J. 375. 

(5) Execution salt of lunatio’s properties— 
— Lunatio not represented by a guardian— 
Validity of sAle— Betting aside of sale if neoeB- 
sary — Defendant if oan plead invalidity of sale 
in a suit for possession. See EXECUTION 
BALE, No. 1, 3 L.W. 301. 

(6) Unenforceable oontraot of s^le, vendor 

being a lunatic — Right of purohaser — Refund 
of money paid. Bee CONTRACT ACT, No. 67, 
32 Ind. Cas. 804. * 

Mafidar. 

(1) Mafidar— Owner in cultivating possession 
of land — Riqlit of former to recover share of 
produce — Whether exists. 

A majidar brought a suit against the record- 
ed proprietor who is in cultivating possession 
for tho value of one-half sharo of produce 
claimed for kharif 1912. The muafi wr u 
grantod about 1828 A.D. by the Maharajah 
Ranjit Singh to one B 4 ba sigha dharrnarth 
sur ba iwaz puja path.' On enquiry after 
annexation in 1849, the mafidar was found in 
possession and tho grant was accordingly con- 
firmed for life. On his death, it was resumed 
by order dated 12-6-1862 but was again reloased 
by order dated 8-6-1863 in favour of his son, 
the present plaintiff. The grant appears to 
have been continuously enjoyed up to the 
present. The Courts below decreed revenue 
only. 

Held that it is quite possible that a proprie- 
tor should hold land and pay rent as a tenant- 
at-will under his own occupancy tenant or 
under his own mortgagee who would then be 
in the possession of a landlord. 

No assignee of land revenuo as suoh is 
ontitled to a .share of the produce, nor is mere 
receipt by him of suoh a share in tho past 
sufficient to give him a title in the future. To 
secure tho latter, it ib nocossary that in addition 
to the position of mafidar oras.ngneo, his status 
should include certain elements or incidents of 
proprietary right or ownership explained in 
r D1 31 framed under the Land Revenue Aot of 
lfcfrl on the analogous subject of the settlement 
of revenue assessable on resumed assignments 
with the ex-assigneos or their heirs (a). 

If the owner was in cultivating possession of 
tho land concerned, tho mafidar would not bo 
entitled t,o a sub settlement ; as a result of 
which he woufd of course have no title take 
a share of the produoe from tho cultivating 
owner (6). 

Held that as it had not bc«~n proved that 
tho plaintiff hud at any tunc any proprietary 
interest or had ejected tenants or admitted new 
ones, ho was not entitled to realise a share of 
the produoe from the tonanfc who had been in 
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Mafidar — ( Concluded ). 

cultivating possession since 18G2. Sant Bhlm 
Sain v. Fazal, 2 P.R. 1916 (Rev.). 

PAGAN, P C. 

References : — (a) & (b) 10 P.R. 1886, Rev.; 
4 P.R. 1887, Rev.. 2 P.R. 1889, Rev. and 14 P. 
R. 1892, Rev., Ref. to; 1 P.R. 1885, Rev., 
Dissented from. 

(2) Whether a zemindar. See ACT VIII OF 
1873 (NORTI1KRN INDTA CANAL AND DRAIN- 
AGE), No. 1, 32 Ind. Cas. 556. 

Mahal Lanas. 

Grant r to females for common enjoyment — 
Death of one of them — Decree against latter 
— Attachment in execution of rents after her 
death — Invalidity. See EXECUTION OF 
Decree, No. 27, 33 lnd. Cas. 83. 

Mahant. 

(1 Declaratory suit for removal of a, in posses- 
sion and declaration that plaintiff has the right 
to nominato a successor — Consequential relief 
for possession. 8eo DECLARATORY DECREE, 
No. 1,95 P.R. 1916. 

- (2) Mutb or asthal — Position of — Appoint- 

ment of married man as successor — Validity — 
Succession to muih or asthal — Usage of each 
mutb to be proved and applied. See HINDU 

Law (Relic lous Endowments), No. i, 20 
C.W.N. 802. 

(3) Powers of S"u RELIGIOUS ENDOW- 
MENTS. No. 2, 31 P.W R. 1916. 

Mahomcdan Law. 

1. - -ACKNOWLEDGMENT. 

2. — Alienation. 

3. — Custom 
3-a— D ivorce 

4. — Dower. 

5. — Gift. 

0.— Guardianship. 

7.— Hill \-HIL-KWAZ. 
r.— Inheritance. 

9. --Legitimacy. 

10. — Mare i uje. 

11. — Pee emi’tion. 

12. — Restitution of Conjugal 

rights. 

13. — Succession. 

14. — Wakf, 

15. — Will. 

1.— Acknowledgment. 

Son — Soh acknowledged should not appear 
to be sun of another — Acknowledgment of legiti- 
mate sonthip. Usmanmiya Abdullamlya v. 
Vali Mahomed HuBainbhai, 17 Bom. L,R. 
693 = 40 15. ‘‘8 -30 lnd Cas. 904. Bee Final 
Part, 1915, Col. 984. 

— Alienation. 

(1) Father's assent— When not binding on 
sons — Law applicable to Bhatti Rajputs of 
Mauta Kum. Sno Customs (Punjab— 
Inheritance and Succession), No. 2, 4 
P.R. 1916. 

(2) See MORTGAGE (GENERAL), No. 49, 35 
lnd. Gas. 56. 


Mahomedan Law— (Continued). 

2. —Alienation— (Concluded). 

(3) Mabomedan family governed by Mam- 
makkatayam Law. Sco SUCCESSION CERTI- 
FICATE ACT VII OF 1889, No. 1, 31 Ind. Caa. 
446. 

3.— Custom. 

Mahomedan Law— Custom— Rajput Mussal- 
mans — Custom permitting widow to 
take life-estate in husband's entire pro- 
perty— No proof — Bengal, N.W.P . and 
Assam Civil Courts Act XII of 1887, S. 37 
— Effect of the section. 

Held that it was not established by evidence 
in this caso that a custom obtained among th^ 
Rajput Mussalmans under which a widow got a 
life-estate in her husband’s entire properly in 
case of his death without issue. (Per Tudball 
and Rafigue , JJ. ; Walsh, J. doubting) (a). 

Per IVa/sb, J — S. 37 of the Bengal, North- 
Western Provinces and As-arn Civil Courts Act 
means that the M.thcmcdans are governed by 
the Mahomedan Law and the Hindus by 
the Hindu Law and that neither of thorn 
against thuir will should be subjected to the 
law of the othor or to the English or any other 
law. Tho section does not apply to a dispute 
between the Mabcmcdan themselves or on 
tho other hand to a dispuio between the Hindus 
themselves : where, for example, a point is 
raised by a Mithnmedan himself that he, if 
it can be proved in fact, should be allowed by 
the law to apply to himself an exception to the 
general Mahomedan Law which would other- 
wise bo applicable to him. The section must 
bo read to mean that the Mahomedan Law is 
not to be applied to a Hindu against his will, 
but a man is free to adopt for himself any 
special custom which he pleases. Raja v. 
Allahdlya, 33 lnd. Gis. 114. 

Tudball, Ha pique and Walsh, .tj. 

References : — (a) 18 Ind. Cas. 57 1 = 17 C.W. 
N. 97 = 17 C.L.J. 143 = 12 M.L.T. Gil --- (1913) 
M.W.N. 27 = 15 Bom. L.R. 76 ; 1 Agra (F.B.) 
R. 39; 9 M I. A. 195, R. 

3 a.— Divorce. 

Condition in Kabinnama — Restitution of 
conjugal Rights — Husband having other 
wives- 

The condition in a Kabinnama that the 
husband should livo with tho wife in her 
father's dwelling house and if he broke this 
condition she v/ould be entitled to divorce him 
is void uudor ibo Mahomedan Law (a). 

Whore in an appeal against the dismissal of 
a suit by the plaintiff for restitution of conjugal 
rights, it was represented that the appellant 
had deposited the amount of thr. prompt dower 
in tho lower Court and that he had set apart 
a separate' hut within bis compound for the 
residence of tho defendant, held that under 
these circumstances there was no reason why 
tho plaintiff should not be given a deoree for 
restitution of conjugal rights. Imam All 
Patwari y. Arfatunnessa, 32 Ind. Cas. 707. 

N. R. CHATTERJEA and NEWI30ULD, JJ. 

References (a) 18 C.W.N. 693 = 21 Ind. 
Gas. 87, R . 
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Mahomedan Law— (Continued). 
\ 4.— Dower— (Continued), 


Mahomedan Law— (Continued ) . 

4. — Dower. 

( 1 ) Transfer of •property to wife in lieu of 

relinquishment of dower whether sale or 
Hiba-bil-ewaz — Hiba-biJ-ewaz — Act XVIII 
of 1876, S. 9 — Hiba-bil cwhz, 'effect of, on 
right of pre-emption. • 

Where a Mahomedan transferred certain pro- 
perry to his wife m lieu of relinquishment of 
her olaim to dower the amount of which was 
specified, held, that the transaction was not 
one of sale but of hiba-bilewas . 

Held further , that a lnba-bil eioaz is not a 
sale within the meaning of S. 9 of Act XVIII 
of 1876 and confers no right of pre-emption 
under Chap. II of that Act Ram Prasad v. 
Rabat Bibi 'MuBsamroat), 18 O.C. 367 = 
33 Ind. Cas. 622. 

Stuart, a.j.c. 

(2) Widow's hen for dower — Whether interest 
on unpaid dower ts chargeable — Usury — 
Abrogation of - Act XXVIII of 1855 — 
Equitable considerations . 

Where a Mahomedan widow had been in 
possession for a number of yeara of her deceased 
husband s landed property under her lien for 
unpaid dower, nud the other heirs sued her to 
recover possession of their shares and prayed 
for accounts, and tho question arose whether in 
taking such accounts she was entitled to inter- 
est on her dower : 

Held, that it would be inequitable to make 
her aooouut for the profits except on the terms 
of allowing her reasonable interest on her 
dower debt. 

The quejtiou wbot.her the Mussulman rule 
relating to U3ury was or was not abrogated by 
Act XXVIII of 1855 discussed but not decided. 

Compensation for forbearance to enforce a 
money payment is beat calculated on tho basis 
of an equitable rato of interest, The rules of 
equity and equitable considerations oomraouly 
rooognisedin the Courts of Chauoery in England 
are not foroigu to the Mussulman system, 
but are in fact often referred to and invoked in 
tho adjudication of cases. Harnira Blbi v. 
Zubalda Blbi, 11 A.L.J. 1055 = 38 A 581 = 
21C.WN. 1 = 20 M.L.T. 505 = 4 L W. 602 = 
18 Bom. L.R. 999 = 31 M.L.J. 799 -(1916)2 M. 
W.N. 551 = 36 ind. Gas. 87 (P.C.). 

Loud Atkinson, Lord Parker of 
Waudington, sir John Ed»h and 

AMEER ALI, 

(3) Dower , claim for — Cause of action lor 
dower distinct from that for share m inherit- 
ance — Res judicata — Oudh Latos Act, 
S 5 — Means of husband at the date of 
enforcement of contract , to be consyiered. 

Held , that the cause nl action for a claim for 
dower is distinct from the cause of actiou for a 
share in the inheritance. 

Whore a Mahomedan husband sued for the 
recovery of his share out of the property loft by 
his wile on her deAth in possession of her 
mothor and the mother did not plead as a 
defence the non-receipt of her share out of the 
dower which fell due on her daughter’s death, 

65 


held, that it did not operate to bar as res 
judicata a subsequent olaim by the mother 
for hf*r share in her daughter’s dower money. 

Held also , that in filing the amount of dower, 
under S. 5 of the Oudh I^iws Aot, the Court is 
not to take into* consideration the means of the 
husband at the time be entered into the con- 
tract of ddwt'r, but his menns at the time it is 
nought to enforce the coutraot. Amir Khan Y. 
Muoammat Sikandar Begam, 19 O.C. 171 = 36 
Ind. Cas. 49. * 

Mahomed Alt, a.j.c. 

(1) Dower, claim for, in a suit for share\in the 
inheritance -Nikak during subsistence of 
muta marriage , validity of— Childless Shia 
widow's right to succeed to her husband's 
property— Dower, matters to tr considered 
in determining , whether excessive or not — 
Ouah Laws Act, S . 5. 

mid, that it being a clear principle of 
Mahomedan Law applicable alike to Sliias 
and Slum is that t he estate of a deceased • 
Muhammadan is, before its distribution among 
the persons who are entitled aR hoirs, liable for 
the debts which were owing by the deceased at 
the time of his death and that the olaim of 
l2io wife for dower is a debt which is charge- 
able again* t tho general estate of deceased 
husband, where tho claim is nndo after his 
death, it is competent for the widow of a 
deceased Muhammadan to put forward her 
olaim for dower in a # suit brought by one of 
scv«r*l heirs for his share in the estate of the 
deceased. 

Where a husband and wife during the subsist- 
ence of a muta marriage entered into a 
marriage m tho nihuh form, but before doing 
so tho husband surrendered the unexpired 
portion of the muta period, held , that the 
second marriage by nikah was valid. 

Held further, that under 8- 5 of the Oudh 
Laws Act tbo first matter to be considered is 
whether the bum agreed upon is excessive with 
reference to the means of the husband. If it, is 
not found to bo so it is unnecessary to go any 
furthei and there is no occasion to discuss tho 
status of the wifo for the purpobo of reducing 
the amou it. • 

lh.id also, that, the expression “ mentis of tho 
bus banc ’ as nsod in 8 5 of tho Oudh Laws 
Act sigi 1 tins the value of the husband’s estate 
at the Lime of bi^ death, in ca^es where tho • 
chmu ij made by a widow. 

Held further, that tho principal matters tc 
be considered in J^teimiumg whether any sum 
fixed fer dower is reasonable or excessive are tho 
extent and i ai.uro of the claims of tho various 
persons who, as heirs, are entitled to divide 
the rvi tte. II it were made to appear that the 
payment of :i certain sum on account of dower 
would roducc the divisible estate to such an 
•oxtent as to leave tho heirs poorly provided for,‘ 
it might reasonably be held that such a sum 
was excessive. 
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Mahometan Law— [Continued). 

€ 1 

4. — Dower— [Concluded), 

It is Bottled law that a childless Shia widow 
ia ifot entitled to nny share in the landed pro- 
perty of her deceased husband, Hut where the 
property consists in the right to receive a fixed 
'annual sum of money in the nature of a rent 
charge, tuo widow is not excluded by tho rule 
of Slii'il tw from participation in property of 
thi** description. » 

Conduct ?f counsel, in tho matter of cross- 
examination of witnesses c:: named on com- 
mission, •vjommenlod upon, fiaqar Miiza y. 
Mehdl Hasan, 19 O.C. *10. 

Lindsay .i.c. and Kendall, a.j.c. 

(D) Dene* for dower in favour of widow , form 
of — Onus of proof -Assets oj deceased person , 
whether includi $ annuity. 

A decree for dower in favour of a Muham- 
madan widow cm ue passed only agamst tho 
assets of her deceased hu<baud. A personal 
dcoreo against the person m possession of the 
assets is not propt r. 

A defendant who relies on too happening of 
an event in discharge of his liability is hound 
to prove its happening. The rums not on the 
plaintiff to prove that it had him, happened. 

Tho assets of a deceased person who had been 
in enjoyment of an annuity, e g , a wnstlca 
pension which ceased on his death caimdc 
include any money duo on account of annuity 
after the date of rus death. Ali Muhammad 
Khan v. Muest. Sajjadi Begam, 33 lad. Cas. 
51G. 

Linds \ y, j.c. 

Reference : — (a) 7 O.C, 170 T). 

(6) Nun-payment of dower —Right of widow 
stepping into possession of her husband's vro- 
perty — Right heritable . Majidrainn Baxumian 
y. JBibi Saheb Jan. 17 Horn. L.R. 770=10 11. 
34 — !J0 Ind. Cs^. 870. See Final Part, J 015, 
Col. 9SG. 

(7) Rower debt, extinguishment of. Inayat 
All Salycd v Jaitun Blbi iMussammat), is O. 
O. 263 — 3*2 Ind. Cas. 362. Soo Final Part, 
1915, Col, 937 

(R) Advancement — Afciier — Conveyance of 
proporty in consideration not necessary satisfac- 
tion of mcher. Sec CONSIDERATION, No. 1, 
18 Bom. L.R. 810. 

5.-— Gift. 

(1) Iliba-bil-cwa/. (gift tor a consideration) — 
Delivery of possession — Consideration 
(ow iz). 

Under the Mahomedan Law a voluntary gift 
is not valid unless it is also * accompanied by 
delivery of the thing given so far as it is capable 
and admits of delivery, in the case of a gift 
for consideration, [Uiba-bil ewaz ) delivery of 
possession is not necessary, but, aotual pay- 
ment of consideration and a bona fide intention 
on the part of tho donor to livest himself in , 
presenti of tho property and to oonfor it upon 
the donee are neoesaary and must he proved. 


Mahopiedan Law— (Continued) % 

5.— Gift— {Continued ) . 

In this respect, the Mahomedan Law is not 
affoctod by anything ^naoted in tho Transfer of 
Property Act or the Trusts Aot. Mirza Sadlk 
Husain Khan y. Nawab Salycd Hashim Ali 
Khan, 31 M.TL.J. 607 -19 O.C. 192 = 18 Bom. 
L.R. 1037 = 21 C.W.N. 130*- (1916) 2 M.W.N. 
577 = 34 A.fj.J. 1248 = 21 M.L.T. 40 = 38 A. 627 
= 36 Ind. Cas. 104 (P.C.). 

Lord Atkinson and Lord Parker of 
Wadding ton, Sir John Edge and 
. Mr. Ameer Alt. 

(2) Separable gifts— One portion invalid — 
Gift, in lieu of doiocr — lliba-bil-ewaz — 
Oucth Estates Act (1 i f 1809), Ss. 8, 10, 15 — 
Primogeniture — Property alienated by 
t.ilukdar — Waq? of profits of land— Mort- 
gage ofiproperty b f g writhed, 

I 1 ’ a gift in regard to a certain property is 
invalid, its invalidity would not affect another 
and I. reparable portion of i* In). 

According to Mahcmedun Law, a gift made 
in lieu of dower is a hiba-bil-cwaz , for tho 
validity of which the delivery of posse 3 inn is not 
cvscnti il. The t orihjdcr.ikic ti ul a liiba-Lil-iwaz 
may or may not be Adequate and it is enough to 
perfect such a gift tL *t -omo ntas or cnn.udera- 
t.ou should be give., ard thr re sh uld bean 
mtenticm to divest ouesdf in praeseati i.f all 
interests 1 1 , the property! o;. 

Where a sanad wh.rcby an estate was grant- 
od to a talulidar lays d<'»vn ibe rule of primoge- 
niture, that rult would not apply to persona to 
whom tho cslUn has bcim alienated in whole or 
m part by tho holder thereof in his life lime or 
to tuo property *.hat has boon alienated (c). 

The Mahomedan Law does not recognise a 
waqf of the nrrlit* of land apart from tho land 
itself. T u some discs, tho disposition may, 
prima facie, appear to convey an immediate 
interest, and yet tho intention may not be to 
give it operation during the lifetimo of the 
testator ; when that is so, tho disposition will 
tako (fleet as a wasilat. 

According to the Shiah Law, such a bequest 
may take effect in favour of somo of the neirs 
without the consent of tbo other heirs, if it 
does not affect more iba l one-third of the estate, 
or if it exceeds one-third, it ia made for the per- 
formance ol such religious duties as are incum- 
bont upon the testator ( d ). 

A subsequent mortgage is not necessarily 
inconsistent with tho rights conferred by a 
bequest. Qaslm Ali Khan v. Ahmad Shah, 32 
Ind. Cas. 516. 

Stuart and Kanhaiya Lad, a.j.cs. 

References : — (a) 2 O.C 244, R. (6) 23 M. 70 ; 
2 C. 184 (196) ; 28 A. 439 .448) = 10 C.W.N. 706 
= 3 A.L.J. 405 = 8 Bom. L R. 387 = 4 O.L.J. 
295 = 33 I.A. 08 = 9 O.C. 106 = 1 M.L T. 106 
(P.C.), It. (cl 22 Ind. Cas. 267 = 16 O.C. 277, R. 
(d) 2 C.L.J. 166, R. 

(2-a) Donee in possession — Effect of registered 
deed of gilt. 
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Mahomedan Law— (Continued). J 

5.— Gift— (Concluded). 

Where a deed of gift was executed in favour 
of a person already in possession and was regis- 
tered, the gilt becomes complete, though muta- 
tion of names wa9 not effected. Muhammad 
Yakub Khan v. Musammat Nazltac, MG Ind. ' 
Cas. 200. 

RICHARDS, O.J. and RAP1QUK, J. | 

(3) Gift to minor son— Reservation of rents for ■ 
life — Possession — Validity of such gift—Muta- j 
tion of names— Lease as ouardian — T/sts. 

Rahman Bi v. Mahomed Fatima Bibi, (1915) 
M.W.N. 430-31 Ind. Cas. 515. See Final 
Part, 1915, Col. 9S9. 

(1) Gift by father in favour of son— Collector's 
certificate, transferred to son's name - Gilt deecl 
and title deeds retained by father — Father living 
with members of his family in one item and 
collecting rents of another item on his own behalf 
— Constructive delivery, Muhammad Sulfalla 
Sahib v. Yajihuddia Sahio, 2 L.W. 1018 = 
(1915) M.W.N. S7G = 31 Ind. Cas 231- See 
Final Part, 1915, Col. 990. 

(5) Assignment of an incorporeal right — Re- 
quirements under Ilan^fi Law. See ACT XV OP 
18fU (PuiiSTDKNCY SM.iLD CaUSD COURTS), 
No. 1, 4 L.W. :J 30 . 

(Pi) (lift bv Mahomedau— Proof -—Appl'caivm 
of B, 123, Transfer of Prop* rty Act. 820 TRANS* 
KKK OK PROPERTY ACT, No. ‘40, M A.L.J. 
1J9. 

g —Guardianship. 

(1) Guardian for .man iage «’s subject to the 
control of Court— Mon iage of girl o / 12 
years loan infant aged ten moiUh s— Valid- 
ity— Profligate — Presumption of • continu- 
ance of profligacy under 114 . Evidence 
Act— Interference, witn findings of fext 
when justifiable in second appeal. 

an apparent finding of fact will not bo 
binding on a Court of second appeal, if it is 
either based on no evidence or proceeds on a 
misapplication of the law to the facts found. 

It is a cruel and abominable thing to hind in 
wedlock a girl of 12 yeare who is approaching 
puberty to an infant in arms. 

A marriage contracted by a hither of a minor 
‘to one who in not an equal’ is not lawful when 
it is known that the father aoted carelessly or 
wickedly in the matter. The Mahoraedan Law 
subjects the paternal guardian for marriage to 
tbo control of tho Courts. 

Under S. 114, Evidence Act, ill. (d), a person 
who is once proved to be a profligate is presu- 
med to continue as such during his jife time. 
But the presumption is rebuttablo. Mussara- 
mat Shahul v. Allah Bachayo, 9 S.L.R. 19G 
= 31 Ind. Cas. 504. 

FRATT, J.C., and CROUCH, A J.C. 

(2) Mother's right to guardianship— Aliena- 
tion of minor's property by mother — Valid- 
ity-Art. 44, Limitation Act (1908). 

Aocording to strict Mahometan Law, a 
mother is not the natural guardian of her 
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6.— Guardianship— (Continued) . 

children, and where she ia not tho duly author- 
ised guardian eithor, an alienation of *the 
miner’s property by her, which is not found to 
be for tbo bonefit or advantage of tbo minor, ia 
void. Sheikh Rajah All v. Sheikh Wazir AH,* 
1 Pat. L.J. lS8-=34 IndT Caa. 85. 

CHAPMAN and ATKINSON, .JJ. 

Reference 16 C W.N. 339 % F. 

(3) Da facto guardian, release by? if should be 
set aside , when not binding— Do hjoln guar- 
dian, release by, when to be upheld— Family 
settlements , when not binding on minor — 
Test — Mother , 'power cf as de facto 
guardian Delay defeats equities,' limita- 
tions to the marnn — Laches and incon- 
venience, when no bar to re* opening of 
set fled milters — Existence debts proved 
pruna facie by acceptance by major members 
— Compromise , views of parties as to , if 
absolute . 

A convjyaneu by a dc facto guard i,m of a 
Mahoincdau minor need not bo m, aside by 
him after ittaming majority, if the document* 
is not binding on bim (a). 

A release deed executed by tho mother and 
de facto guardian of .1 Mahomodau minor 
will not bo upheld unl.-ss it fa shown to have 
ftcvn beneficial to the inrun* fo a.3 to justify tho 
mo. her in entering into it as ibo de facto 
guardian. 

Per Scshnyin Iyer, J. — If, in pursuance of a 
general purpose ot Foiling family alT.ma and of 
bringing peace aiming the members of tho 
family, separate releases are cxocuLnd by the 
members tho various branches of tho family 
in favour of the sole senior member of one 
branch, each of such releases will be valid and 
binding as one of a series of transactions by 
which the family arrangement was secured ( b ). 

Under the Mahoncdan Law, a mother ia 
not the de jure guardian of ber infant -ion, and 
as a de facto guardian, her powers of binding 
hor son’s interests aro very limited. 

ft is well established that, under she Maho- 
mudan Law, a transaction will not be upheld 
against a minor unions it is found to bo to his 
manifest advantage or for necessity (c). 

When a major memborof a fimilv executes a 
rcle.^e deed on the footing that curtain debts 
exist, r,hu deed is prinia facie ovidiftice of the 
existence of such debts. 

A person wboFo conduct is not above board 
will not bo permitted to plead laches on plaint-* 
ill’s part, and tho inconvenience that may bo 
caused to him by re opening certain matters ia 
no bar to the plaintiffs suit. 

The maxim that ‘ delay defeats equities ’ 
should not bo applied to a case where want 
of fair dealing and inequality have been proved 

tO OXIBt. 

The tests to be satisfied before transactions 
by way of family compromises, entered into on 
• behalf of infants, can be upheld, are : 

(1) In forming the agreement of compromise 
there must have been a full disclosure of all 
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material circumstances in the knowledge of the 
parries thereto. It is immaterial whether the 
information withheld was asked for by the 
other contracting parties or not Id) ; 

(2) all the members , of the family should 
have been troated impartially, (4) and 

(3) if the parties be not on equal terms but 
ono of them stands in suoh relation to the othor 
as renders it incumbent on him to give a 
fuller aocount of the matter or question in 
dispute tlfcn he has done, the Court, although 
no intentional fraud may be imputable to such 
person, will not support tLo compromise if). 

A family arrangement will not bind a minor 
if it is unconscionable in any way. 

The proposition that a compromise should be 
judged, not by wbat the Court concludes: to be 
tho rights of the parties, but by what was 
regarded as just and proper by those who 
entered into the transaction, is subject to the 
proviso that tho transaction should have been 
entered into honestly and with a view to secure 
.full justice to tho various parties to tho instru- 
ment, that, although mistakes in calculation 
or in the ascertainment of rights might exist, 
there was no undue advantage taken by ono of 
tho members of tho family and that there was 
an honest desire to put an end to litigation 
and scoure family peace. Abdul Hussain' 
Rowthan v. Ibrahim Rowthar, 3 L.W. 379- 
19 M.L.T. 346 — 35 Inn. Cas. 943. 

WALLIS, C J- and BKSnAGIRI AlYAK, .1. 

References -.- (<>) 34 A.*213, V. (b) 35 B. 75, 
R. I c ) 8 A. 324 ; 32 M. 276 ; 23 M.L.J. 244, R. 
(d) L B. 9 Cb. 414, R. (e) 40 C.L.J, 503, R. {() 

1 W. nud T.L.G. 234, 248, R. 

(4) De facto guardian — Settlement lor 
minors benefit, if void — Powers of do facto 
guardian — Partnership — Death of one 
partner — Accountability of the continuing 
partners to the representative of the deceased 
— Indian Contract Act, S. 241 — Indian 
Trusts Act , S, 38 — III . [f). 

Plaintiff’s father and tho defendants, all 
belonging to the class of Cutch Memcm 
Mahomedans, were trading as partners till 
October 1907, when plaintiff’s father died. In 
November, .accounts were taken of the amount 
due to plaintiff, then a minor, ono year old, 
and a settlement arrived at that Rs. 16,b00 
was duo. This amount was left in the hands 
of defendants who were to pay interest at 7.V | 
per cent. The mother, and maternal grand- | 
father of plaintiff, and two other respectable 
gentlemen were parlies to tho settlement which 
was registers. Tho interest amounting to 
Rs. 100 a month w-* regularly paid by defend- 
ants and used to b* leceivcil by the plaintiff’? 
maternal uuole, who n< w brought this suit as 
his next friend, for acoo nils; and for a share of 
profits, sinoo plaintiff’s trbfr’a death. 

Mr. Justice Bake well on the Original Side, 
held that the settlement was void, as the plaint- 
iff was not properly represented, his mother 
not being his legal guardian, aud dooreod the 
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suit, without even giving orodit to sums re- 
gularly paid after the death of plaintiff’s father. 
In appeal ; — 

Held , reversing, the deoree of Mr. Justice 
Bakeivell , thflt plaintiff is not entitled to 
maintain this suit and ask for an acoount. 

In ca^es of urgent and imperative necessity, 
or where the transaction from its nature must 
necessarily be beneficial to the minor, a de facto 
guardian can alienate tho property of the 
minoi; whether moveable or immoveable — 
other acts of a de facto guardian, if of a similar 
nature, are also binding (aj, 

Tho view of the law of tho loarnod Judge on 
the Original Side was quite, erroneous regarding 
the nature of the settlement, as the settlement 
had been set asido without any allegations being 
made against its bona fide character. 

The settlement having been accepted and 
acted upon for so many years by the minor’s 
mother, his maternal grand-father, and even his 
present next friend, the next friend cannot now 
be allowed to turn round and say it was 
unauthorised and therefore should bo sot aside, 
without oven alleging that the settlement was 
not fair and bona fide or that it was liable to 
be opened on acoount of errors. 

Sesliagin Atyar, J. — A minor who is ontitlod 
to olaun tbo assets of his deceased father in a 
partnership is not entitled to claim as of right a 
sharo in tho profits of the conoern. There is no 
fiduciary relation between the surviving part- 
ners and the legal representatives of the deceased 
partner. Tho amount due to the deceased is a 
loan aud nothing more (6). 

It is always a very difficult process to find 
out to what exactly the profits earned in the 
trade nre .due, whether it is tho capital left by 
tha dccoapcd, or to tho capital brought in by 
the other partners or to other things. Therefore 
there are innumerable difficulties in the way of 
an acoount being taken. Discretion must be 
loft in the Court in euch matters to act on behalf 
of tho minor fc), 

111. if) to S 83 of the Indian Trusts Act 
goes further than the operative portion of the 
section itsclt and docs not enunciate good 
law. Rajee Siddlck Hajee v. Mohomed 
Hushum Salt. lifflG) 2 M.W.N. 341. 

Amjun Rahim, oc.j. and bekhagiri 

A I YAH, J. 

Deferences (a) 34 A. 213 (P.C.), D.; 37 M. 
514 ; 3 L.W. 379 ; 38 A 92, F. (ft) 5 E. and [ A. 
65G, F.\ 1 ILtro 253 at p. 272, R. (c) 41 O. 914 
(P.C.), F. 

(M Majority under Mahomedan Law— Effect 
of Act IX of 1875 (Majority). See GUARDIANS 
and Wards Act, No. 12, 30 M.L.J. 21 . 

ffi) Mijor broth- r 1 ot guardian of minor 
brother’s property — Alienation by major brother 
— Validity — Suit by minors to recover their 
shares — Limitation — Portion of de facto 
guardian. See LIMITATION ACT (1908), 

, No 123, 83 P.R. 1916. 

(7) Bee MORTGAGE— (GENERAL), No. 49, 
35 Ind. Cas. 56. 
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(8) Mortgage by de facto guard iau for minor's 
benefit— Validity. See MORTGAGE (GENERAL), 
No. 1, 14 A.L.J. 18. * 

7— Hlbabll-ewaz. J 

Transfer of property to wife in lieu of relin- 
quishment of dower — Whether sale or hiba-bil- 
cwaz— Effect of hiba-bil-owaz on right of pre- 
emption. See Mahomedan Law '(Dower), 
No. 1, 18 O.C. 367. 

8.— Inheritance. 

(1) Succession— Custom — Ancestral and self- 
acauired properties — Oudh Estates Act , 
1869 (lo/ 1869/, Ss. 3. 8 and 10 —Talukdar 
— Primogeniture — Presumption of custom 
as to non- talukdar i property arising from 
inclusion of estate in 1 a st 2— Burden of 
proof of custom — Wajtb-ul-arz, evidentiary 
value of statements in. 

Under the MahomocLn Law all clashes of 
property follow one rulo of devolution. That 
law makes no distinction between ancestral and 
self-acquired proporty, and recognises no prin- 
ciple of differentiation in the matter of linoal 
and collateral succession, as is the case under 
the Hindu Law of the MiUkshara school. 
Under the Mahomcdan law if a custom 
governs the succession to the ancestral ostate, 
the presumption is that it attaches also to Lho 
personal acquisitions of the last owner left by 
him on his death ; and it is for the person who 
asserts that these properties follow a lino of 
devolution different from that id the ancestral 
estate to establish it.* 

Whore in Oudh a summary settlement of the 
Government revenue was mado with oi^J.A. K., 
a Mahomcdan, on January 22. 1859, a* Talnk- 
dari sanad waa gr tuted to him on October 17, 
1861, and hit, name was entered j.s a Taiukdar 
in the first and second of the lists prepared 
under the Oudh Estates Act, 1809 (Act I of 
1SC9), but it was contended that as J.A.K., had 
died before the Act came into force it applied 
neither to him nor to his Taluka : 

Held, that the lists which the Chief Commis- 
sioner was directed to '* oause to bo prepared ” 
under S. 8 of the Aot were obviously iu courso 
of preparation loug before tho passing ol the 
Aot, and the limit of six months was clearly 
meant as a limit for their completion and not 
for their initiation; and that J.A.K., was a 
Talukdar within the meaning of the Aot and he 
had acquired, as declared by B. 3 thereof, “ a 
permanent, heritable and transferable right” 
in his estate. * 

Held, also, that the inclusion of J, A.JL’s name 
in list 2 also was, by virtue of S. 10, conclusive 
evidence of the faet that there was a pro-exist- 
ing custom attaching to his estates ou which 
their inclusion in that list was based ; and that 
in the case of a Mahomedan Taluqdar the exist- 
ence of the pre-existing custom gave rise to a 
presumption that the oustom applied to non- 
talukdari property, and the person who alleges 
that there is a different oourse of sucoeesion in 
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respect of the non-talnkdari property muBt 
prove his allegation (a/. 

A wajib-ul-arz is a village administration 
paper, prepared by a village official, in which 
are recorded tto statements of persons possess* 
ing interest iu Jbhe village relative bo existing 
rights and customs ; and as such they are of 
considerable value in the determination of such 
rights ahd oustom ; but statements which 
merely narrate traditions and purport to give 
the history of devolution in certain families 
not even of the narrators, stand in*no better 
position than any other tradition. Murtaza 
Hosaln Khan v. Mohkramad Yasin All Khan, 
20 M.L.T. 362 = 14 A.L.J. 1083 = 18 Bom. L.R. 
884 = 4 L.W. 538 =*31 M.L.J. 804 = (i916) 2 M. 
W.N. 555 = 38 A. 562 = 25 C.L.J. 1-21 C.W.N. 
410 = 19 O.C. 290 = 36 Iud.Caa. 299 (P.C.). 
Lord Atkinson, Loud Parker op 
Waddington, Sir John edge and 
Mr. ameer alt. 

References : — 11 I.A. 51 ; 11 I.A. 135, Exp.\ 
10 l.A. 170=11 M.L.T. 110 ; t I.A. 228, Dist.\ 
29 I.A, 82, R . 

(2) Nature of interest of co- owners — Definite 
shares and separate interests — No joint 
interest — Possession by one co-oivner for 
benefit of all. 

# The heirs of a deceased Muhammadan take 
definite shares and have separate interests. As 
they have no joint interest in the inheritance 
tho possession of one co-owner cannot be pre- 
sumed Lo ha fur tho ^onefit of all the heirs. 
The joint ownursnip in tho sonso of tho family 
system as known to Hindu Law is not 
recognised by the Muhammadans. Bam 
ParBon Upadhia v. Sheikh Kalab Husain, 86 
Ind. Can. j00. 

RAFIQUE, .7. 

(3) Bhutta Tarkhans of Multan city — Law 
applicable. See CUSTOMS (PUNJAB — INHERI- 
TANCE and Succession), No. 13, 85 P.W.K. 
1916. 

(4) Memons of Cutch — Settlement in East 
Africa — Law applicable — Presumption — Domi- 
cile. See CUTCHI MEMONS, No. 1, 20 C.W.N. 
362. 

(5) Suit by Mahomedan heir for share — 
Limitation — Starting point. See LIMITATION 
ACT (1908), No. 198, 30 M.L.J. 104. 

(6) # See MaHOMEDaN LAW (DOWJSft), No. 4, 
19 O.C. 246- 

9. —Legitimacy. 

Sonship — Legitimacy , presumption of — 
Essentials— Muta marriage, features of. Akbar 
Hussain Sahib v* Shoukhah Begara Saheba, 
2 L.W. 1191 = 18 M.L.T. 525 = 31 Ind.Cas. 657. 
See Final Part, 1915, Col. 997. 

10.— Marriage. 

(1) Restitution of conjugal rights— Effect of 
, apostasy. 

There can bo no valid marriage between a 
Mahomedan and a Burmese Buddhist. 
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~ — 10. -"-Marriage — (Continued). 

An'apostate Mahomedan wife by the apostaBy 
cancels the marriage. 

If a woman, who baa beoome a Mahomedan 
and been married according to Mahomedan 
ceremonies, subsequent!^ apostatizes, tho mar- 
riage is cancelled by tttj apostasy. 

A Mahomedan cannot get a decree for restitu- 
tion of conjugal rights against his wife aposta- 
tized from l^Iahomodanism. 

Qutcrc . — If a Burmc.-o woman, who is con- 
verted to'Mahomedauism for the purpose of a 
marriage with a Mabemodan, can by estoppel bo 
placed in a worso position than if she had been 
a real Mahomedan at the time of the marriage. 
All Asghar v. Ml Kra Hla U, 8 L.B K. 4C1 = 
36 Ind. Cas. 279. 

ORMOND, ,f. 

(2) Nisab— Rule as to social inferiority of the 
husband whether mandatory — Social in- 
feriority of husband — No ground for annul- 
ling marriage — Sunnis — Shias— Ante- 
nuptial conditions — Breach thereof — Effect. 

* Held th.it, among Muhammadans, the in- 
feriority in tho social status (nasao) of the 
husband docs not under the marriage invalid 
ab initio m.r does it ju-iify tho Court in dis- 
solving the nuptial tie. 

As regards ante-nuptial stipulations, the la\$ 
appears to be that when a marriage contract is 
entered into subject to an essential condition of 
a reasonable nature, not opposed to tho policy 
of Muhammadan law, f^io Court may set aside 
tho marriage on the breach of that condition, 
unless the condition has been waived or the 
breach thereof has been acquiesced m, by or on 
behalf of tho wild. 

A girl not swi jut is given in marriage by her 
father, cannot, in tho absence of fiaud, avoid 
the marriage merely on the ground of the 
husband’s mocKI inferiority ia). 

It is a moot point of sunni law whether a 
marriago otherwise lawfully contracted by an 
adult woman can he, or mu t be, set aside by a 
Civil Court at tho instance of the Focalled 
guardians (that is of tho relatives, who would 
be guardians, if tho woman bad boen a minor), 
if tboy cm prove such social inequality on the 
part of the bridegroom, as would injuriously 
affect tho family credit or interest.. But the 
doctrine of* Shia school is clear that social infe- 
riority on tho part of tho husband affords no 
ground for tho cancellation of the marriago. 
'Jamalt All Shah v. Mir Muhammad, 119 1\ 
R. 1910. 

Johnstone, o j. and Siiadi Lae, j. 

Reference. — (a) 1 Agra II. C, 130, Dist. 

(3) Mariiagc of girl of beloiv the age of 15 
after the death of her parents — Uncle or 
grandmother , if entitled to consent — Proof 
that she had attained puberty and consented 
to marriage , in the absence of guardian's 
consent , essential — Burden of proof — Legal 
evidence— Hearsay evidence, objection to 

,J - admission of — Hearsay statements recorded 
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by Commissioner , if should be allowed to be 
read in Court. 

Aooording to Mahomedan law, a girl becomes 
a major on the happening of either of two events, 
first . the completion of her fifteenth year, and 
second, on her attainment of a state of puberty 
at an earlier poriod. The burden ol proving 
that a girl has in cither of these ways reached 
her majority rests upon thoso who allego it and 
roly upon it. And this must be done by logal 
evidence. 

The evil consequence of tho admission of 
hoarsay evidence is not morcly that it prolongs 
litigation, and increase its cost, but that it may 
unconsciously be regarded by judicial minds as 
dorroboration of some picco of ovidenoo legally 
admissible and thereby obtain for the latter 
quite undue weight and significance. 

Tho reading of undoubtedly hearsay evidence 
reoordod by a Commissioner who is not empower- 
ed to ruie out evidence on tho ground of inad- 
missibility disapproved. 

ndd, on the evidence, that the respondent 
who had sued the appellant (who at tho time of 
the marriage ceremony was an orphan girl under 
15 years of age) for restitution of conjugal 
rights had failed to establish, first , that the 
appellant had attained puberty before the date 
of the mariiagc ; rind, second , that she was not 
then merely given away by her grandmother 
(Fhc not being authorised by law to do so), but 
had herself consented to the marriage and the 
performance of the ceremony. Mussaroraat 
Atkla Begum v. Muhammad Ibrahim Rashid 
Nawab, 36 Ind. Cas. 20 = (1917) M.W.N. 2G 1 
(P C.W.N. 315. 

Loud atkinson, lord Shaw, Lore 

Ka it MOOR and Mlt. AMEER A El. 

(1) Apostasy, effect of — Motive , immaterial. 
Ghaus v.Mu^ammat Fajjl df/as Mariam, 123 
P.W.R. 1915 — 29 Ind. Cas. 857 = 114 P L.R. 
1916. See Final Part. 1915, Col. 999. 

(5) Sec Mahomedan Law (Dower), Nu. 4. 
19 O.C. 246. 

(G) Guardian for marriage is subject to the 
control Court— Marriage of girl of 12 years 
to an infant aged ton months — Validity — Pro- 
fligate — Presumption of continuance of profli- 
gacy under S. 114, Evidence Act. Sse 
Maikd/edan Law (Guardianship), No. i, 
9 S.L R. 19G. 

(7) Pre nuptial agreement that husband 
would live with wife at her father’s house — 
Validity — Public policy. Seo MAHOMEDAN 

Law (Restitution of ConJugae Rights), 
No. 1, 9 # S.L.R. 199. 

11.— Preemption. 

(1) Khandesh District — Preemption does not 
exist in the district either as a rule of law 
or as a rule of justice , equity and qood 
conscience — Bombay Reg. (IV of 1827) s 
cl 2G. 

The Mahomedan rule of pre-emption is not 
operative in the District of Khandesh, as a rulfe 
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of law, nor can it be aooepted in that District 
an a rule of ju'dioe, equity and good conscience. 
Mahomed Beg Aralo Beg*v. Narayan Meghajl 
Pa til, 18 Bom. L.R. 81 = 32 lnd. Cas. 933 = 
40 B. 358, 

BATCHELOR and SH/II. jj. 

(2) Talab-i-Ishtishad— How made . 

The second demand for pre-emption (talab- i- 
ishtishnd) cannot bo made by leltcr/wherc iho 
pre-empior is able to make the same in pon.cn. 
Muhamad Khalil v. Muhammad Ibrahim, 14 
A.L.J. 148 = 34 A. 201 = 33 lnd. Cas. 349 
RlCJTUtns, C.J., and TUDBALL, J. 

(3) Performance of talabs — Talab-i isbtisbad 

not unmet M>ary. 9 

In a suit for pre-emption governed by <ho 
Mahomed in Law tbo performance of talab- t- 
ishiishad is not. an unnecessary fo.ma.lity when 
the ialab-i-muwasibat has boon performed 

Origin tl texts discussed. Mohammad Ahmad 
8ald Khan v. Modho Prasad, 11 A.L.J. 11 11 
= 39 A. 333 = 35 lnd. Cas. 911. 

Richards. c..j., arid rafiq, .j. 

(3 a) Price, mention of — Appeal - l Sui* under 
1L. 5.000 and decree above R s. 5,000. 

In t.bo performance of Ibo ce r :nii ny of Talnb j 
Mnasabat, what is noc^s.-* »r> is :m expression • 
by the pro emptor in clmr and explicit terms | 
that he deminds to make the purchase and it j 
is not necessary tbit ho sfnul 1, it the mm: ct 
tho perform '. 00:1 of the ceicmopy, m.ke any j 
mention of the price. ‘ j 

Thero is no authority in Mahomedan Law | 
that if the pro emptor f,*,L in male. while i 
making tho im.jedi.ite demand for orc-.Miiption | 
that be is willing to pay toe price named m tno ; 
salj deed, or such a sum is « Ourl may award, 
ho loses the right, of pre-uinotvm. 

The claim of a co-sharer to pre-empt is net 
barred by the pendency o' a proceeding for 
partition of a joint-estate. 

An appeal to a District Judge from a suit for 
pre-emption valued hoars. iy at. Rs 4 500 by 
the plaint.:!! bul- decreed at tho valu-* of 
Rs. 7,000 ru id not tu no incompetent c*sp ially | 
as no objection was taken eit.hcc boforo the 
District Judg'* or in the memorandum of aroeil 
to the High ilourt.fr!) Nuri Mtan v. Ambica | 
Singh, 32 In d. Cas. 893. | 

SH \RFUDDIN and ROE, JJ. * ! 

Refctences 38 C. 639 = 12 lnd Ca*. 164, 
D. 

(4) Equity and justice— Cloq on transfer — 
Delay. Mi Amina v. Karam Ali, 8 Bur. L.T, 
539 = 32 lnd, Caa. 488. See Final Part, 1915, i 
Col. 1000, 

(5) Pre-emption suit by Hindu — Applicabi- j 
lity of Mahomedan Law of Bale. See PRE- 
EMPTION, No. 10, 20 G.W.N. 1018. 

12. — Restitution of Conjugal Rights. 

Pre-nuptial agreement that husband would 
live with wife at her father's house — Vali- 
dity-Public policy . 


Mahomedan Law— {Continued). 

12. — Restitution of Conjugal , Rights 

— [Concluded). 

As between Mahomedans, a pre nuptial 
agreement that the husband would live with 
the wife at her father’s house is opposed to 
public policy and is not binding on the husband. 
Chato v. Khutfabux Wd. Jio, 9 S-L.R. 199=» 
34 lnd. Cas. 4'i0. • 

Pr*.tt, j u. and Boyd, a.j.c. 

Reference s ; — 28 C. 751 ; 3*4 M. 398 I 7 Bom. 
L.R. 606, 7?.; 17 0. G70, D. # 

13.— Succession. _ 

(1) See ACT V OP 1881 (PROBATE AND 
ADMINISTRATION), No. 8, 9 Bur. L.T. 23G. 

14. -Wakf. 

(1) Wakf— Servitor of Wakf projerty realizing 
rent of a site in consideration of his services 
— Mahonudan Law— Mutwalli, whether 
can ciea.lv permanent encumbv ance— Right 
of successor to challenge such encumbrance 
— Election of building s by servitor on wakf 
property — Suit lor his ejectment — Defend- 
ant , whether entitled tu compensation — 
Mutwalli to prove the building belongs t<T 
wakt prnpeiiy. 

1. A mutwalli has no right to create a peima- 
nent encumbrance on wakf property. His 
^renting a permarnnl o- hereditary post of a 
s: rvitor of that property ih in the nature of a 
permanent alienation of or cucumbranca over 
succ. property. 

2. Anything in the nature of a permanent 
alieuc.con of. or °noiiini ranee upon, wakf pro- 
perty created by a mutwalli is not binding upon 
his huccoseors, if it is challenged within 12 years 
from the date of the successor's appomlmt ut (aj. 

3. Where a document executed by the 
mutwalli of a mosque stated that tho cilice of 
c harkhban bad been filled by a certain person 
and the word “ aialauam" occurred in tho 
doting passage of the document : 

Field (1) that, inasmuch as :lio words follow- 
ing tho word “ alalduam" relaud to tho duties 
of tho grantee and not Ll- his puvilcget', this 
could not bo taken as intended Lo create a 
permanent and for Ml tune irrevocable aliena- 
tion of rights in wakf property. 

(2) That i hero wan nothing to show that 
tbo jjost was tc bo held in tfio incumbent’s family 
fn* over, and that the charkhban. v*as liable to 
dismissal like any other servant of tho mosque. 

4 Whore m a suit by the mutwalli for pos- 
session of certain slmos belonging toiho mosque 
by the ejectment of the servitors, it appeared 
that they had erected cerium shops no a site 
belonging to tbe^mosque and tho mulwalh had 
allowed them to stand unchallenged for a long 
time : 

77 eld, that, under tho circumstances, the 
defendants were in equity entitlod to claim tho 
value of the buildings (6). 

5. In such a case tho onus of proving that 
the building in dispute wholly or partly belongs 
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to the wakf property lies on the mutwalli 
Fazl llaht v. Zafav All, 36 P.W.R. 1916 = 
32 toad. Cas. 653. 

OHEVIS and LESLIE JONES, JJ. 
c References : — (a) 30 E\R. 1998 = 35 P.W.R. | 
1908 (F.B.); 27 B. 5lf = 5 Bom. L.R- 274, F. | 
(6) 21 A. 496 (PC.); 16 A. 328-A.W.N. US‘J4) 
99; 27 M. 211 — 14 M.L.J. 25; 20 B. 1 ; 22 B. 

1, D. 

• 

(2) Registration Act (1908), 8 . 17— Wakf— 
Subslguent trusteenama appointing a co- 
rnu tawalli — Registration— Civ. Pro. Code 
(1908), O. XXXIX, f. 1 — Deputy Commis- 
sioner taking action under Punjab Court of 
Wards Act. Ss . 11, 12 — Injunction to 
restrain alienation and registration of a 
document — Validity of — Aligarh College a 
beneficiary — Sub-Registrar a trustee of that 
College— Authority to register — Registra- 
tion Rules, r. 174 —Mahomedan Law— 
Hajr — Injunction , whether a prohibitory 
order — Wakf, construction — Direction of 
. payment of debts— ]Vhether suspension of — 
Failure of objects — Bequest lo poor - Muta- 
walli, whether wakf can be a. 

One R was the owner of certain property 
which was situate in tho Punjab and the Pro- 
vince of Agra. Ho created a wakf of t he pro* 
perty in the Province of Agra on 25th August, 
1908 by a deed appointing himsdr the first 
mutawalli and remained in possession as suoh 
till his death in December of that year. The 
deed of wakf was registered by a 8ub Registrar 
who was a trustee of the Aligarh College which 
was also one of the beneficiaries under fcbo 
trust. Before the execution of the deed of 
wakf, on the 24th August 1908. the Deputy 
Commissioner of Karual, on being approached 
by the defendants, who wero tho legal heir* of 
R, took notion under 8. 11 of the Punjab Court 
of Wards Act and for tfc* protection of the 
estate took possession of it under 8. 12, but tho 
next day tho possesion had to bo g ; ven up 
under the order of the Commissioner. Op tho 
30th August the Deputy Commissioner issued 
an injunction restraining R from alienating his 
property pending inquiry under 8 11. But on 
9th November R executed a trustemama fram- 
ing rules for the management of the trust 
property and rrientiorfed six persons, the plaint- 
iffs being among them, to suocef.d to nun as 
trustees and appointed ono Q as a co mutawalli, 
to assist him. This deed was net registered. 
On the death of R tho defendants tot k posses- 
sion. On a suit being brought oy the plaintiff -i, 
held that, hy the Irusteenama, the wakit only 
appo : nted Q to help him as a co mutwalli and 
did aot purport to transfer property to any 
person or modify tho terms of the wakfnama in 
any way, and thorefora ii, was not oorapnl.-orily 
registrable under 8. 17 of the Registration Act. 

Held also that tl action of the Deputy 
Commissioner of Karual, in restraimr g R from 
alienating his property, was ultra vires, inas- 
much as there was no proceeding pending 
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before him in which there was any danger of 
the property in disputo being wasted or aliena- 
ted, and S. 492 of tbe«Oode of Civil Prooedure, 
1882 (O XXXIX, r. 1 of tho Aot of 1908) did 
not apply. 

« 

Held further that rule 174 of tho Rules made 
by the Inspector-General of Registration did 
not make the registration of the deed of toakf 
invalid snAply because the Bub-Registrar was 
a tcuRtoe of the Aligarh College Moreover the 
defoot, if any, was one of procedure and could 
not vitiate the proceedings. 

field also that tho rule of hajr under the 
Mahomedan Law did not apply to this case, 
beoauso thore was no order of prohibition except 
tho order of the Deputy Commissioner which 
waH ultra vires. 

Tho deed of wakf directed that the mortgages 
on the dedicated property should be paid first 
and then too income was to bo appliod to 
certam charitioa among them being an Islamia 
School. On failure ot any of these the wakf 
was to be appliod to the poor and indigent. It 
was proved that the Islamia School mentioned 
in the wakfnama had never oxisLed at any 
time. 

Held that wakf subject to a mortgage was 
valid and tho condition as to payment of mort- 
gage did not amount to a suspension of the 
walcf for an indefinite lime. 

Held also that the wakf did not fail by reason 
of tho non establishment of the Islamia School, 
but it continued for tho benefit of the poor, the 
doctrine of Cypres being applicable. 

Htld also that a wakif can appoint himself a 
mutwalli of the loalcf property. Rustam All 
Khan v. Muhtaq Husain, 14 A.L.J. 554 = 35 
Ind. Cas. 718. 

BANEKJI and TUDliALL, JJ. 

Reference : — (1845) Fulton, 345, F. 

(3) Masjid inam — Mutawalli— Lease of 

w.nkf property for more, than three, years 
— Voidable only — Inam Settlement Register 
— Evidentiary value. 

A Mutawalli has the power of leasing agri- 
cultural laud for throe years and with the 
sauotioif of the Kazi for a longer term. 

A lea*o. granted iu the usual course of 
management and in tho customary mannor, 
may be for a longer term than the prescribed 
period 

A lease for over three years, granted by a 
mutawalti is r.ot void but only voidable. 

i Lease and sale distinguished. 

Though there have been sub-divisions of an 
inam, that cannot convert it to a personal inam 
• if it was originally Devadayam. 

i 1 The Inam Bottlement Register is not of muoh 
' value in determining the particular olass to 
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which an inam belongs. Balu Mudali v. Dur- 
vasalu Plllal, 4 L.W. 74 = (1916) 2 M.W N. 
270 = 34 lnd. Cas. 570. * 

SRINIVASA A1YANGAR, .7. 

(4) Wakf — Mutwalli- Uncertain and fluctu- 
ating body of persons appointed executors — 
Suit by a person appointed by such body. 

A Muhammadan made a wakf and appointed 
his wife as the mutwalli . No power was given 
to the wife to appoint a successor to herself. 
He provided that, after the death of himself 
and his wile, the pious residents of the- town 
(rausai qasba saiful Khxir) and ulmai deen 
Muhammad Amil b'il hadis should look after 
the wakf. The wile died in 1911. The plaint' 
if! alleging that he had been elected as a a 
mutwalli by the raises at a meeting convened 
for the purpose, brought the Buit lor declaration 
of right and injunotion : Held , that the suit 
was not maintainable because the plaintiff had 
not been validly appointed, the persous alleged 
to have appointed the plaintiff being an un- 
defined. uncertain and fluctuating body of men 
as to whom it was impossible to say whether 
they did or did not answer the qualifications 
required of them by the wakf. Muhammed 
Shall v. Dost Mohammad, 14 A. L J. 895 = 30 
lnd. Cas. 204. 

WALSH and SUNDAtt LAL, JJ. 

(5) Public religious or charitable trusts- 
Mosque — Appointment and succession of 
trustees or mutawaljoca — Uow far the rule 
laid doiun by the founder is to be followed — 
Discretion of Kazi or Court — Code of Civil 
Procedure (1882), S. b'3'J— Appointment of 
trustees and settling scheme of management 
for a religious institution— Discretionary 
powers of Civil Court. 

The Mussulman Law, like the English Law, 
draws a wide distinction between public and 
private trusts. Generally speaking, in a case 
of a waqf or trust created for specifia individuals 
or a determinate body of individuals, the Kazi % 
whoso plaoe in the British Indian system is taken 
by the Civil Court, has, in carrying the trust 
into oxeoution, to give effect, so far as possible, 
to the expressed wishos of iho founder. With 
respect, however, to public religious or charit- 
able trusts, of wbich a public mosque is a com- 
mon and well known example, tba Kazi's dis- 
cretion is very wide. He may not depart from 
the intentions of the founder or from any rule 
fixed by him as to the objects of the benefac- 
tion ; but as regards management which must 
be governed by circumstances he has complete 
discretion, tfe may defer to tho wishes of the 
founder so far ns they are conformable to 
changed conditions and circumstaripes, but his 
primary duty is to consider the interosts of the 
general body of the public for whose benefit the 
trust is created. He may in his judicial dis- 
cretion vary any rule of the management 
which he may find either not practicable or 
not in the best interests of the institution. 

In giving effect to the provisions of 8. 5JJ9 
of the Code of Civil Prooeduro (1882), and in 

66 
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# 

appointing new trustees and settling a scheme, 
the Court is entitled to take into consideration 
not merely the wishes of tho founder, so far as 
oan be ascertained, but also the past history of 
the institution, and the way in which the 
management 4ias betm carried on herotoforg, 
in conjunction with other existing conditions 
that may have grown up since its foundation. 
It has ;ilao the power of giving any directions 
and laying down any ruies which might facili- 
tate the work of management, and* if neo^ssary, 
the appointment of trustees in tho future. 
Mahomed lamai! Ariff v. Hajee AhTned Moolla 
Dawood, 14 A.L.J. 741=20 C.W N. 1118 = 
(1916) M.W.N. 460 = 20 M.L.T. 110 = 4 L.W. 
269 = 18 Bom. L.R, 611=31 M.L.J. 290 = 24 C. 

L. J. 198 = 9 Bur. L.T. 141 = 43 C. 1085 = 35 
lnd. Cas. 30 (P.C.). 

viscount Haldane, sir John Edoe, 
Mr. Ameer ali and sir Lawrence 
Jenkins. 

(6) Registered deed of wakf — Real or nominal 
transaction — Subsequent conduct of settlor 
— Voluntary settlement — Void as against 
creditors— Dedication reserving life-eslateTo 
settlor in the income of property . if valid. 

In oases whore the question is whether there 
has been a real dedication, the production of a 
registered instrument in writing making a 
transfer of tho property would no doubt be 
strong prima facie evidence of such dedication. 
But it is also competent to parties interested in 
tho matter to prove that the instrument was 
merely nominal and £h,it in fact there was no 
real dedication. The user of the property sub- 
sequent to the alleged dedication bas always 
been held to furnish excellent evidcnco of the 
reality or otherwise of the transaction (a). 

A dedication of his property by a Mihomcdan 
which docs not create an immediate wakf of the 
properties, but gives a life-estate in the income 
to tho grantor himself as a beneficiary under the 
trust may be valid under Mahomedan Law (6). 

Where a Mahomedan trader in involved 
circumstances exoouted and got registered a 
deed of wakf comprising all his immoveable pro- 
perties, reserving to himself the uso of the 
entire income of the properties till bis death, 
and appointing bis t-on as manager after his 
death, on a specified salary, and where it was 
found that both before* dud after the alleged 
dedication, the creditors of tho settlor were 
pressing for payment, and that the residue of 
tho settlor’s estato was not s.ufli;icnL for the 
payment of his dnb*s, and that sometime after 
the execution of the w<ikf- deed, tba settlor bim- 
sclf mortgaged some of the properties comprised 
therein and gifted away others to his children, 
and that the ffous of the settlor also dealt with 
and treated tho pioperties as their own,' it was 
held that under such circumstances, the so-called 
waqf was a voluntary settlement and thoroforo 
void as against the creditors of tho settlor. 
Mulla YeettU Ussaln v. Subramanla Iyer, 31 

M. L.J. 431=35 lnd. Cas. 877. 

AYLING and SRINIVASA AIYANGAR. JJ. 
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'References : — (a) 15 A. 321; 12 M. 387 at 
P. 392 ; 18 C. 10 at p. 18 ; 27 C. 242 at p. 251, 
*\\ 10 C.W.N. 449. D. (5) 13 W.R. 235 at 
P. 237 ; 17 C. 498. F. 

(7) Will—Shia and Suyni Sect#. 

• By the law of the Shis sect of* Mahomedans 
as well as by that of thc&unui soon a valid wakf 
can be created by the will. lzzat-un-nisBa 
Regain v. Musstt. Kanlz Fatima Be^ara, 19 
O.U. <>9 = 36 jnd. Cas. G43 

Stuart and PANDIT KANIIA1YA Lal, 
J.Cs, x 

(8) Proof of dedication — Allegation of custom 
governing succession ‘ opposed to general 
rules — Burden of proof. 

Where no record of actual dedication of pro- 
perty as wakf has been traced dedication may 
bo inferred from the actual user of the property 
for such purpose. 

Where a custom as to succession to wakf pro- 
perty m set up in opposition to the general 
rules of Mahomedac Law the burduu ol estab- 
lishing such a custom lies heavily on the 
, person who sets it up and there must be such 
evidence as would amount to a clear proof of 
the existence of such custom. It must be shown 
to have been certain, invariable and continuous 
by clear and unambiguous evidence. 

Where such custom is proved it must be 
construed strictly. Haji Mukhi Gazl v. 
Mastanshah, 3G Ind. Cas. 961. 

Hayward, a.j.c. 

Reftrences:— 13 13. 5,65 = 7 Ind. Dec. (N.S.) 
368 ; 1 C. 186— 19 W.R. Sar. P.C.J. 174 = 

8 MJ. 151 = 2 Suth. P.C.J. 744= 1 Ind Dec. , 
(N.S.) 119; H M I A. 570=17 W.R 552 = 12 i 
B.Ij.R 39G = 2 Suth. P.C.J. 603 = 3 Sar P.C.J. : 
108 = 20 F.U. 898; 3 I A. 259 = 26 W.R. 55, Ii. \ 

(9i Trustee absconding — Incapacity of trustee 
— Nature of incapacity— Legal fjjeci ' 

The incapacity of a trustee means the mental 1 
or physical incapacity arid does not apply to 1 
the case of a mutivalli absconding for fear of ! 
arrest. i 

Where property was dedicated by a docu- i 
ment called wahfnama arid the document pro- ! 
videdthat tho executant, who was a mutwalli, \ 
becoming incapacitated rha person in whose j 
favour it was ex-outed should act as the ( 
mutwalli in his nlaco. Alu* absconding of the , 
executant by reason of the fear that the poll*. a ’ 
were after hiiYi did not incapacitate the exeout- j 
ant to give room for his nominee. Srimati I 
Bibljan Blbl y. Abdul Jabbar Daftary, 36 
Ind. Can. 919 

Fletcher and Newhould, j.i 

(10) Lease of wakf house property for more 
than a year — Sanction of kazi — Earnest | 
money paid to mutwalli for a lease— Right 
to recover — Contract -Partial guarantee 
for performance— Default— Efjcct— Act IV 
of 1882, S. 8. 

Sanction of the kazi is necessary to validate 
a lease of wakf house property for more than a 
year. 
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When such a lease has been made improperly 
and many years afterwards it is impugned be- 
fore tho Court, the Court would not disturb the 
arrangement which was made in tho ordinary 
oourse of management of an estate for the 
benefit of the beneficiaries (a). 

But that does not in any way debar a person 
from seeking at the outset of tho negotiation to 
obtain the beBt title which the transferor is 
capablo of giving him and to insist upon the 
transferor doing all that is neoeesary and that 
he is capable of doiug to give him a good title, 
although he entered into the bargain with full 
knowledge that tho transferor was a mutwalli 
and that the property was wakf houso proDerty. 

^ mutwalli who receives earnest money for 
giving a lease of wakf proporty is not entitled to 
retain it unless he is willing to get the sanotion 
of the kazi to validate the loase whioh he is 
bound to do under 8. 8 of the Transfer of Pro 
perty Act. 

Where a certain amount was advanced by 
the lessee to the lessor not only as a more part 
of the consideration for the granting of a lease 
but as a partial guarantee for the performance 
of 1 he contract on the part of tho lessee, the loseeo 
could not seek to recover this pum unless there 
was some default on the part of the lessor in 
refusing to carry out the contract to tho extent 
to which he is capablo of carrying it out. 
Golam Muhammad v. Akhoy Kumar Laha, 
32 Ind. Oas. 205. 

HOLMWOOD and MULLICJk, ,JJ. 

References: — (a) M Ind. Ca**. 353 = 11 C.L.J. 
317=14 C.W.N. 535 = 37 C. 179, R t 

(11) Dedication - What it involves — Proof 
thereof — Limited dedication -Possibility — 
Express or implied dedication Presump- 
tion — Grave-yard — Land dedicated as 
grave-yard— Reservation of pioduce there- 
on — Legality. 

Dedication involves original proprietorship. 
The proprietor of land may dedieato in one of 
two ways. Ho may do it by oxpress grant. In 
such a case, the law requires a doueu. lithe 
proporty is transferred it mu.-t vest m some 
living agent, that, is to say, either in a trustee or 
a body of trustocs who represent tho bontfici; , l 
interest, hold the property for the uses apecifi^d 
and execute the trust. Tho Civil Courts will 
in case of need administer or control the ad- 
ministration of the trust provided tho trust is 
valid by tho general law. But a man cannot, 
divest himself wholly of all interest and title 
in immoveable property without vesting it in 
some legal person He may, however, and this 
is tho second method, dedicate his laud without 
any formal transfer or speoific act of dedication. 
In suoh cases, tho fact of dedication is proved 
by long user, while the date and often even the 
person of the actual dedicator are presumod. 
Inasmuch as tho subsequent usor oonstitutea 
the proot of the prior act of dedication to whioh 
such user is referable, it is only from the user 
that the extent of dedication can be presumed. 
Limited user is evidence of a limited dedication. 
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There can be an implied dedication of a grave- 
yard with a reservation of the produoo of the 
land in favour of the dedicator. 

Thero is no difference between an express 
dedication limited to special uses for secular 
purposes and ono limited for religious purposes. 
What may be limited hy express grant may be 
equally limited under an implied grant. 

Under Mahomedan Law, t.hero may be 
limited dedications. 

A grave yard onoe dedicated and adopted 
cannot be used for any secular purpose or any 
purposes inconsistent with the purposo for which 
it is dedicated. 

There is nothing in the Mahomedan Law to 
prevent the reservation of natural products, 
the appropriation of which to other uses is n*ot 
inconsistent with the use ot the soil as a 
gravc-yard(rt). 

The Civil Courts in administering the 
Mahomedan Law are not bound to hold as a 
matter of law that a man has dedioated some- 
thing more than the ev'denca shows that ho 
intended to dedicate. Fakhuruddln v. Moham- 
mad Rafiq, 33 Ind. Gas. 91. 

W \LSH, J. 

References : — (a) 9 C- 75 = 11 C.L.R. 502 = 7 
Ind. Jur. 252 ; 3 A.L.J. 546 = A-W.N. (IMG) 
159; 20 C. 834 = 20 I A. 99, It. 

(12) Validity of Waqfnama wheutn the word 
“ mutwalli ” not used 

Where the terms of a Waqfnama clearly 
appointed the dedicator as mutwalli and whore 
from tho terms of. the ?aid deed it was found 
that the intention of tbu dedicator was that 
the office of the mutwalli should bo held by his 
successor, held that although the dedicator did 
not use tho word “mutwalli” the said Waqfnama 
should be considered as valid. Muhammad 
Hamid Ullah Khan v. Sita Ram, 35 Ind. Gas. 
732. 

STUART, A.iJ.C. 

(13) Dedication to the services of Imams 
Uossein and TJassan and due observances of 
Muliurrum , if valid for the creation of wakf— 
Employment of trustees for carrying into effect 
the purposes of dedication, if invalidates wakf — 
Gift through the instrumentality of trustees if 
bad — Wakf, created by way of English form of 
conveyance Ram Gharan Law if. Shiheb- 
zadee Fatima Begum, 19 C.W.N. 10Gi =42 O. 
933 = 30 Tnd. Gas. (5Hfi. See Final Part, 1915« 
Col. 1002. 

(14) Wakf-» Descendant of founder if becomes 
mutwalli by right of inheritance on death of 
mutwalli without appointing successor — Pre- 
ferential right of descendant to mutawalliship — 
Appointment of mutwalli if must be made by 
Quadi — Judicial Officer in British India corre- 
sponding to Quadi — Jurisdiction of Subordinate 
Judge to exercise functions of a Quadi — Jurisdic- 
tion of District Judge — S . 92, Grim. Pro, Code 
(1908)— S. 539, Civ. Pro. Code (1882). Atfmaa- 
nessa Blbl v, Abdul Soban, 20 C.W.N. 113 = 


t 
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22C.L.J. 677 = 43 O. 467 = 32 Ind. Cas. 2(1. 
See Final Part, 1915, Col. 1005. 

(15) See Mahomedan Law (Gift), ity. 2, 
32 Ind. Cas. 516. 

13.-- Will# 

(1) Mahomedan Lata— Devise by a Sunni 
Mahomedan, construction of— Disposition 
in grder to be valid must be complete — 
Conditions imposed on a complete disposition 
treated as null and void. 9 
Where a testator devised certain landed pro- 
perty to his widow subject to thef conditions 
that she was to havo no power to trausfer tho 
property, that she was to hold it for life and 
that on her death the property instead of 
devolving on her heirs waR to devolve oil a 
cortain Z, held, that tho terms of the will could 
not bo interpreted as meaning that tho proporty 
was devised to / witn a usufruct lor lifo to tho 
widow. 

Held further , that according to the law 
governing di-positmns amongst Sunni Mahome- 
dan:} the effect of a disposition such as the 
above is to confer complete proprietary titjf. 
Under the principles of the law such a disposi- 
tion muRt be complete. If it is not complete it 
id not a disposition and it is well established 
law that where tho testator endeavours to affix 
oonditions on to the disposition it is treated as 
unconditional and tho oonditions are treatod as 
null and void. Baghtawar Khan v. Farooq 
Ahmad, 19 O.O. 319. 

STUART, J.c. 

(a) Mahomedan J.itiw — Provisions thereof 

— How far affected by Probate and Adminis- 
tration Act, 1881. Soe ACT V OF 1881 HAKO- 
DATE AND ADMINISTRATION), No. 17, 34 lud. 
Cas. 128. 

(3) Mahomedan family governed bv Maru- 
makkatayam Law. See SUCCESSION CERTIFI- 
CATE ACT (VII OF 1889), No. 1, .j L Ind. Cas. 
446. 

Mahoraedans. 

Mahomedans following Marumn khatayam 
Law -Custom of affiliation of strangers to 
tar wad. 

Tho u.-^age of : filiation to tho tarwad 
prevailing among Hindus who followed tho 
MaruraakkaUyam Law on the west coast bas 
b^en accepted by tho Mahomedan who follow 
the same law, Mamu v. Muhajnmad Kuttl, 
31 Ind. Cas. 385. 

WALLIS, C.J. and SUSUAQIKI AIYAR, J. 
References : — 35 H. 2G4, F ; 29 M.L.J. 481 ; 
16 M. 201, R. 

Maintenance. 

(1) Grant Sy way of maintenance— Presump- 
tion as to duration . 

Whero it is shown that lands have been given 
by way of maintenance, tho presumptions is 
that tho grant has been made for the lifetime 
of the grantee. Buoiyad Husain y. Hazir- 
un-Nlsa, 35 Ind. Cas. 764. 

Lindsay, j.c. 
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1 

Maintenance—] Concluded) . 

(2) ‘ Maintenance. ' moaning of — Amount 
payable 'under ordor of Distriot Court for edu- 
cation and maintenanoo of minor. See ACT 
IX op 1887 (Provincial Small Cause 
COURTS), No. 32 a, 32 Ind. Cas. 647. 

(3) Decree for, of wife, not a debt provable 
\a insolvency. See ACT i’ll OF 1907 (PROVIN- 
CIAL INSOLVENCY), Nrs. 12, 10.8.L.R. 28. 

(4) Suit for maintenance in Poona Court — | 
Defendant residing in a Native State*— Prayer 
that maintpyauco be made a charge on property 
within jurisdiction of Poona Court— Jurisdic- 
tion. See^ClV. PRO. Code (1908), No. 52, 18 
Bom. L.R. 67. 

(5) Right to future maintenanoo —Whether 
alienable or attachable — Receiver whether can 
be appointed in execution for realising such 
maintenanoo— S. 6 (d) and (7i), Transfer of Pro- 
perty Aot— Meaning of 4 debt.’ See ClV. PRO. 
CODE (1908), No. 137, 30 M.L.J. 361. 

( 6 ) Right of Hindu widow to claim — Fact3 
to be taken into account in fixing the rale. 
Soe Hindu Law (adoption), No. is, 123 
P.R. 1916. 

..(7) Gift by husband to one who has been 
maintaining him during illness — Lien— Charge. 
See Hindu Law (Widow), No. 31, 33 Ind. 
Cas. 56G. 

(8) Suit for— PI ia of Hindu Widow having 
other means of support. See HINDU LAW 
(WIDOW), No. 24, 30 Ind. Cas. 897. 

Malabar Lav. 

1. — General 

2. — ALIENATION. 

3. — Gift. 

4. — Husband and Wife. 

5. — Joint Family. 

5 a.— L and Tenures. 

6. — Mortgage. 

7. — Partition. 

8. — Tarwad. 

1.— General. 

(1) Landlord and Tenant— Malabar law — 

Kudima Jenmi referring to the land as his 

Jenmam instead of as his Kudima Jenmam 

— Not a disclaimer of the title of Jenmi — 

What constitutes a disclaimer. 

The mere fact that Kudima jannr'a, in a suit 
by them aRaiuat their, under-tenants for re- 
covery of rent, refer to the laud as their jenmam 
instead of aS their Kudima jenmam, is not 
sufficient evidence of a disclaimer of the par- 
amount titlo of the jenmi to givo a decree in 
eviction against them in favour of the jenmi. 
To constitute a disclaimer there must be a 
direct repudiation of tho relation of landlord 
and tonant, or a distinct claim in hold posses- 
sion of the estato upon a ground wholly incon- 
sistent with the existence of tho relation, wbioh 
by necessary implication is a repudiation of it. 
Keloth Chozhan Pydal Kurup y. Ktriathwa 
Tellath Narayanan, (1916) M.W.N. 11 = 31 
Ind. Cas. 220. 

AYLING and TY1BJI, JJ. 


Malabar Law— (Continued). 

— l.-i-General— (Concluded) . # 

(2) Malabar Law — Kanom subsisting — 
Melkanom, grant of — Whether void or void- 
able — Kanom tevm, expiry of — Tenant, 
whether can plead that he should hold on. 

A melkanom granted during the subsistence 
of a previous 'kanom is not altogether void, but 
is only voidable at the instance of the members 
of the tarwad who were not parties thereto. 

A tenant whose kanom has expired is not 
entitled to plead that he should hold on even 
after such expiry. Chettloton v. Moldin Kuttl, 
3 L.W. 467 = (1916) 2 M.W.N. 360 = 34 Ind. 
Cas. 756. 

SesiiaGIRI AIYAR and BAKEWELL, JJ. 

• (3) Malabar law— Gift to wife and children 
or children alone— Incidents of tarwad property 
—Right of management — Maintenance of other 
members- Right to partition — Attachment of 
share in execution Chakhara Kannan y. 
Kunhl Pokker, 18 M.L.T. 265 = (1916) M.W.N. 
740-29 M.L.J. 481(F.B.) = 39 M. 317 = 30 Ind. 
Cas. 755. Soe Final Part, 1915, Col. 1012. 

(4) Malabar Law — Perpetual Kanom — Vali- 
dity — Forfeiture — Mortgage before Transfer of 
Property Act— Clog on equity of redemption — 
Indian Law , whether same as that of the English 

| Chancery Courts— Evidence Act , S. 32, cl. 2 — 

. Statement made by the ivriter of a letter to plaint- 
iff's kariyasthan that he wrote it at the request 
of 1st defendant — Writer dead — Statement not 
made in course of business— Admissibility in 
evidence — Landlord and tenant— Tenant having 
very substantial rights in land — Assertion of 
title as owner , if works forfeiture . Kolan- 
gorath Raman Nayar v. Kannoth alias 
Kandoth Ycllarlkya Kunhl Kolandan 
Mnsaliar, 2 L.W. 94 1 = (1915) M.W.N. 793 = 31 
Ind. Cas. 184. See Final Part, 1916, Col. 1013. 

(5) Suit against Government by junior mem- 
bers of Tarwad— Agreement of service by third 
person— Contract by junior members to pay 
remuneration to the third person in the event of 
success tn suit against Government — Suit com- 
promised -Right of suit by the third person to 
claim compensation — Powers of Karnavan — 
Right of junior members to protect Tanvod pro- 
perty and reimburse expenses— Rights of persons 
lending monies to juniors for the purpose . 
Sultan Adi Raja Ahmad All Raja of Avakal 
y. ChurU Kunhi Kannan, 29 M.L.J. 632 = 31 
Ind, Cas. 482. See Final Pan, 1916, Col. 1015. 

(6) Malabar Law— Karnavan — His powers— 
Family necessity or advantage. 

A Karnavan of a Malabar lArwad has not 
an uncontrolled discretion in the renewal of 
kanoma or’ferant of melcharths prior to the 
expiration of the term of the former but must 
justify his grantH by family necessity or 
advantage. Yeokitamraal y. Alangat Raman 
Naif, 34 Ind. Cas. 931. 

Sadasiva Aiyar and Moore, jj. 
u References 27 M.L.J, 690 = 12 M.L.T, 600 
= 16 Ind. Cas. 391, F. 
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Malabar Law -(Continued). 

2.— jfllenation. 

(1) Malabar Law — Private Devaswom — 
Powers of Karnavan»Tru5tae — Alienations 
of temple properties , how far binding— Suit 
by junior members to set aside alienations 
— Suit , if maintainable — Subsequent agree- 
ment modifying mortgage , if a mortgage — 
S. 69, Transfer of Property Act. 

The junior members of a tarwad to which a 
private temple belonged, could bring a suit to 
protect the Devaswom against an alienation 
made by the Karnavan trustoo {a). 

Although the Karnavan is not a trustee, he 
is in a position of special responsibility to the 
other members of the tarwad (6), 

In fcho case of alienation of trust property, 
viz., the properties belonging to tbo private 
Devaswom of a tarwad by a Karnavan without 
tho consent of tbo other members of the tarwad, 
as much must be proved to uphold the transac- 
tion as is necessary to uphold any other aliena- 
tion by the Karnavan. Both can be upheld 
only if they were effected in good faith and for 
necessity* Tho Court must inquire into the 
bona fides of the Karnavan and of tho pur- 
chaser. 

Sadasiva Iyer , J. —Courts in India must 
scrutinise alienations by compromise and 
awards out of Court made in reference to pro 
parties relating to religious and charitable 
trusts with vory great care, before they are 
aoceptod as valid as against tho trust. 

A subsequent agreement, modifying the 
terms of the previous mortgage, is not a 
mortgage and need not oomply with the provi- 
sion of S. 69 of the. Transfer of Property Aot. 
Ravi Yarma Raja v. Ramasubramania 
Pattar, (1916) 2 M.W.N. 312 = 31 M.L.J. 733 
= 4L.W. 576. . • 

Oldfield and Sadasiva At yak, jj, 

References : — (a) 21 M.L.J. 588, F (b) 1 M, 
153 ; 3 M, 328, R. 

(2j Malabar Law— Marumakkattayam— Will 
— Devise to the senior male member of a 
tavazhi -Presumption— Manager owning 
equity of redemption remaining in posses- 
sion as Kanomdor — Plea of discliarqe — 
Burden of proof — Duty to account, 

A devise to tho senior male member of a 
tavazhi, that ;s to tho natural representative of 
a family governed by the Marumakkattayam 
Law, is to bo presumed to be a putrayakasam 
gift to the tavazhi , and not merely to the douce 
individually. But this presumption which is 
based on the principle of construing the terms 
of a Will in the Jighfc of tho surrounding circum- 
stance's must not be used for thu purpo°e of con- 
trolling aud modifying the express # \vords of a 
Will, but can only be used for the purpose of 
construing it. Though the fact of tho donee 
being tbo manager of the tavazhi m*y 'pad to a 
presumption that the gift was intended for tho 
benefit of the tavazhi of whioh he was the 
manager, no such presumption can bo made in 
a case where the gift was only to a sub- tavazhi t 
and wboro absolute powors of alienation are 
expressly given to tho donee (a). 


Malabar Law— (Continued). • 

— 2. — Alienation — (Concluded). 

Where the manager of ft family is in posses- 
sion of the suit properties and is himself the 
owner of the equity of redemption, wheif he 
pleads that he has discharged his liability to the 
family by payment to two of its members, there 
is a heavy burden on higa to prove satisfactorily 
that he did, as a matter of faot, make the pay- 
ment. The only person who ordinarily could give 
a disohargo is the de jure manager of the family. 
He oould discharge himself of his» liability by 
investing the money in some security on behalf 
of the family or by payment to all tlffe members 
of the family. He is not entitled to pay to two 
of the members of the*family, constituting them 
managers for the mere purpose of receiving the 
money and giving him a discharge. In any 
ovent ho is bound to acoount for the application 
of the 4 money. Paru Aroma y. Ittlcher! 
Amina, 32 Ind. Cap. 459. 

COUTTS-TrOTTER and SRINIVASA 
AIYANGAR, JJ. 

References'. — {a) 16 M. 201 = 2 M.L.J. 226 ; 
30 Ind. Cas. 755 = 29 M.L J. 481 = (1915) M.W. 
N. 740 = 18 M.L.T. 255 iF.B.) ; 18 Ind. Cas. 
1 = 38 M. 79; 12 Ind. Cas. 492 = 35 M. 649= 10 
M.L.T. 399 = 22 M.L.J. 23 = (1911) 2 M.W.N. 
487 ; 22 Travanoore Law Report 239; 6 M.I.A. 
526 ; 2 I A. 7 = 22 W.R. 409 = 14 B.L-R. 226 ; 
*31 Ind. Cas. 543 = 25 M.L J. 637, D. 

3. — Gift. 

Malabar Law -- Gift by person following 
Marumakkattayam Law;— Character of 
estate taken by dewee— Deed of gilt afford- 
ing no clear indication of the estate confer- 
red — Presumption — Relationship between 

donor and donee ~ Construction of deed of 
gift. 

Bet Kumar asw ami Sasfri, J . — Where a person 
following the Marumakkattayam Law gives 
properties to his wife and children or to his 
children alone following the same law, the 
presumption is that ho inteudod the donees to 
take the properties with all the incidents of 
tarwad property. The mere faot that tho 
donor states that ho had a right to sell tho 
property and that the donco should have all his 
rights, or the use of tbo words M with all my 
rights” or “ as I was enjoying ” will not take 
the cape out of tbo general rule laid down in 
the Full Bench oase ,in 29 M.L.J. 481. 
Express words indicating that fcho donees were 
to take tho property as leuant-s-in-Common and 
not under Marumakkattayam Law are 
neoessary (a). 

A Hindu ordinarily intends to confer on th*o 
donee suoh an estate as tho donee would take 
under the personal law governing him. The 
degroe of prnpiifquity is, therefore, immaterial 
and affords no test. Tho case may be different 
where a donor not following Marumakkaltayam 
Law gives properties to those who do ( b ). 

Where the terms are clear and unambiguous 
and expressly confer an absolute bontable and 
alionablo estate, there is nothing in the 
Marumakkattayam Law or usage to prevent the 
donee from taking an absolute ostate like any 
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Malabar LaW— (Continued), 
t — 3.— Gift— [Concluded). 

other donee in the Madras Presidency and there 
is no reason to treat the clauses as repugnant 
and^uncnforceable simply because the gift is to 
the donee and bis or her children or heirs. 

, In construing a deed of gift* what Courts have 
to see is the intention c*f the donor as evidenced 
either by the deed or by the surrounding cir- 
oumstances at tho time of the gift. N,o amount 
of dealing by the donee could convert a limited 
into an abso'iuto grant. 

Where the gift was by an uncle follow' ng the 
MarumaklcatUyam Law to his nieces, children 
of the same mother, and.there was nothing in 
tho deid of gift to indicate that an absolute 
alienable estate was intended to bo conferred on 
tho donees. 

Held that tho property was intended to be 
given as pulrayaknsam property. 

Per CouUs-Tt otter , J (dissenting)*— As tho 
donor assigned to his nieces “ in full all the 
rights he possessed in respect of the lands ” and 
tho deed recited th vt be possessed “ the right 
of holding with liberty to sell,” the donees 
took an absolute estate without tho incidents of 
taiioad property. 

The presumption in favour of a gilt being 
subject to the incidents of tarwad holding is 
necessarily weaker when tho objects of the gift 
are not «he wife and children of the donor/ 
Kuyyattll Kundan Kutty v. Vayalpath Par 
kuin, 32 bud. Cas. 107. 

COTJTTS-TrOTTER and KUMARASAMI 
SASTUI, jj. 

References : — (a) 30 Iiird. Cas. 755= 18 M.L. 
T. 255 = (1915) M.W.N. 740 = 29 M.L.J. 481 ; 
1G M. 201 = 2 M L.J 2 JG, F.\ 12 Ind. Cas. 492 
= 35 M 049 = 10 M.L T. 399 = (1911) 2 M.W.N. 
487 = 22 M.L.J. 23 ; IS Ind. Cas. 1 = 36 M. 79, 
R. ( b ) 6 M.I.A. 526 = 4 W R. 114 IP C.) ; 2 I. 
A. 7 = 22 W.R. 409 = 14 B L.R. 22G, R, 

4. — Husband and Wife. 

Malabar laiv — Husband and. wife — Per- 
manent lease to wife alone— Deed contain- 
ing no woids of conveyance io children — 
Makkalapaanpva. 

Where a donee is a female Maklcalin is the 
proper word to denoic the course of devolution. 

A husband gave a permanent lease of his 
properties to Lis wife. ( She in her turn execu- 
ted a deed of gift in respeot of the major portion 
of thcFo properties in favour of her two daugh- 
ters. One of the daughters sold some of the 
properties which fell to her share to a third 
party. In a suit by tho daughter’s children for 
a declaration that the alienation is not binding 
on them, held that tho donor intended to give 
an absolute estate to his wife and that the gift 
by tho wife to her daughters conferred an abso- 
lute right on them and the daughters’ children 
had no right to contest the alienation Duja 
Bhandary v. Yecku Dhandarl, 31 Ind. Cas. 
854. 

A YUNG and SESHAGllU AlYAR, JJ. 

References:— 25 M.L.J. 637, P.\ 16 M. 301; 
M.L.J. 81, Not F . 


M alabar Law— (Continued). 

5.— Joint Family. 

(1) Malabar Law — Power of tarwad to limit 
power of Karnavan — Family Karar — 
Abstention of one member , effect of — Revo- 
cation af Karar by a Karnavan who was a 
consenting parly . 

Ordinarily a Karnavan has the right to 
grant a melchartli but it is in tho power of the 
tarwad to limit the ordinary powers of a 
Karnavan and this limitation may be effected 
by a family Karar which the Karnavan is not 
entitled of his own authority to set aside (a). 

Tho usual object of a family Karar, whereby 
a Karnavan' s ordinary powers are restricted, 
is to settle family disputes or to provide against 
mismanagement by an incompetent or un- 
scrupulous Karnavan , and is often a mc.ms of 
averting a suit to iomovo the Karnavan from 
his office. When, therefore, a Karnavan is a 
consenting party to such a Karar , he is bound 
by its terms, unless the oLhor contracting 
parlies arc willing to rtlea^e him from his 
obligations, or hr: can show that the Karar is no 
longer b -ntficial to tho interests of the tarwad . 

But tho abstention for porsonal reasons of 
one member of the family cannot affcot the 
binding character cf the Karar on those who 
woro part its tc. it fb). 

Euch a family Karar cannot bo held to be a 
mere dclo."ition of authority or a power of 
attorney winch is capable of being revoked at 
any time by tho Karnavan . Consequently so 
long as the Karar is -in force, the Karnavan 
has no power to grant a mdcliartli of tarwad 
property without tho consent of tho other 
signatories to the Karar. Faugi Achan Y. 
Bheevnan Achan, 32 fnd. Cas. 501. 

KUMAKASAW MI SASTRI and PHILLIPS, JJ, 

References* — ia) 8 M. 381; 11 M. 134, F . 
(b) 9 M. 206, R. 

(2) Muhammadans following Maruxn.ikk.ita- 
yam Law — Custom of affiliation of strangers to 
tarwad. See MAHOMEDANS, No. 1, 31 Ind. 
Cas. 385. 

5-a.— Land Tenures. 

Malabar Tiaw — Anubhavara grant conferring 
permanent tenure . 

Tho word “ avubhavam” has been hold to 
confer a permanent tenure when used with 
referenoe to a grant of laud (a). 

A dcod‘of grant to the children cf a certain 
man containing the words 14 as before you shall 
in futuro also hold ” the properties on anubha- 
vam right on a certain rent construed as a 
whole held to show that tho parties intended 
the tenure tc be permanent. The subsequent 
reference t^> a portion of rent as 14 anubhavam ” 
held to mean a fixed allowance to ho taken by 
the grantee in perpetuity out of the ront, not- 
withstanding that the gross rent may be varied 
from time to limo upon a customary renewal 
of the tenure (b). Krishna Iyer v. Murringa 
Malayil, 32 Ind. Cas. 982. 

Bakewell and Napier, jj, 

References (a) 27 M. 202, F. (6) 29 M. 501, 
D. 
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Malabar Law— {Continued), 

6.— Mortgage. 

Malabar Law — Contract Act , S. 69 — 
Melkanomdar — Agreement to pay the 
principal amount of prior kanom and 
redeem — Jenmi to pay for all repairs effected 
— Redemption suit by Melkanomdar and 
jenmi— Payment by Melkanomdar of the de- 
cree amount of principal and improvements 
— Separate suit for recovery fiom jenmi of 
amount for repairs and improvements, if 
maintainable — Transfer of Property Act, 

a. 74 . 

Suit for tho reoovory of the amount of 
repairs paid and of costs incurred on the ground 
that the defendant, the jenmi , had represented 
to tho plaintiff, the Melkanomdar, that no 
repairs had been effected by tho Melkanomdar, 
and that defendant was liable to pay, as he had 
under) ikon to do so in the kanom deed itself. 

Held , that tho suit was promatare. Although 
uudor 8 74 of tho Transfer of Property Act, 
the Mnlkwicmdat succeeded to all the rights of 
tho Kanomdar, it was held on a construction 
of the Kanom deed that tho Jenmi did not 
undertake to pay these sums, until he paid the 
morfcg»go money. 

Under S. G9 of tho Contract Act, although tho 
Jenmi is bound by law to make the piymcno, 
the Jenmi is not bound by law to pay for im- 
provements, till be himself redeems the pro- 
perty. Arakkalakatli Koyatti v. Paulgalatt 
Kunhammad, 1 1U10) l 2 M.W.N. 358. 

SPHNCKIt and Kill SIT NAN, J.J. 

7 —Partition. 

Malabar Law — Tarwad — Partition , right 
to — Karar — Family arrangement — Junior 
m&moers , when bound by acts of Karnavan 
— Minor member , right of, ta impeach 
Karar — Customary Law, how ascertained. 

Per Sankaran Nair, J — According to the 
constitution of a Malabar Tarwad, it ie open to 
tho membors to entor into an arrangement for 
the management of tho Tarwad affairs. It is 
open to them also to divide the Tarwad pro- 
perties among themselves. Such a partition 
would ordinarily Do binding on tho minors, but 
if on attaining majority they arc able to show 
that they have been prejudiced, that partition 
could bo re-oponed so far as they aro concerned 
and they would bo awardod the sharo which 
should have boon sot apart for them ; but 
subject to this, the partition is final as between 
those who wore parties to it. 

Per Sankaran Hair, J , — According to Malabar 
Law “ division cannot bo enforoed by a co par- 
cener ” and “ the head of tho family has ontire 
control over the concerns and property of tho 
family which he has to administer ffir the good 
of the wholo (B. 3S7 Strange’s Manual of Hindu 
Law). Tho unity of the family may not be 
broken up by any member claiming a share and 
forcing on a division.” The head of the 
family, holds the property to administer it for 
the good of the whole and it cannot bo for tho 
good of the family to allow strangers on behalf 
of minors to re-open family arrangements, if it 


Malabar Law— (Continued). • 

7. — Partition — (Concluded). 

oan be prevented by seouring to those minors 
thoir share without detriment to them or their 
Tarwad • 

Per Seshagiri Iyer , «/.— The principle of the 
father of a jo^nt Hipdu family allotting the 
sharo of some of the members and keeping tta 
rost of tho properties orthe family in tact is no 
doubt prevalent m the East Coast; and that is 
due to tho development of tho theory of parti- 
tion mostly by the commentator^ on ancient 
Smriti texts. There has boon no such develop- 
ment so far ns Malabar is concerned. 

Per Coutts-Trotier , J. — It is not open to 
minor members of a Malabar Tarwad to intor- 
I fere with the family arrangement carried out 
by tho karar of tho members in so far as the 
persons who wore parties to it and who wore 
adults" at the time aro concerned ; and all that 
they arc entitled to is to coma to tho Court for 
rcliuf for chemcdvcs on the footing that their 
own maintenance has to be provided for by tho 
Court. The owns will bo upon them to show 
that the karar was carried out in fraud of their 
rights. Tho onus will also bo upon them Jo 
show that subsequent to the date of tho karar 
there was mis management by the karnavan. 
If they can show that the karar was carried out 
in order to defeat their rights and can show 
, that uy fraudulent recitals oi non-existent 
debt-? tho property m the hands o l tho karnavan 
was nnszoprosentoi or understated in the karar. 
they will bo entailed to relief iu respect of 
, those false debts and in respect of subsequent 
acts of misnianagcmqpL. Wb it they arc not 
entitled tr- is to have tho wnoio karar sot aside 
in a manner that would affect the position of 
tho signatories to it. Yeluthnkkal Chirudovl 
v. Yeluthakkal Tarwad Karnavan, 31 M.L. 
J. 879 = H 917/ M.W.N. 100 = 34 Imi. Cas. 818. 
OOUTTS-ThOTTEK and SKKHAGlltl IYEK, 
JJ. 

| 8. — Tarwad. 

(1) Malabar Tarwad — Karnavan becoming a 
stain — Succeeding karnavan incapable of 
business management — Karar vesting man- 
agement in stam — Renewal of an otti deed 
by karnavan, validity of. 

Per Seshagiri Ayyar, J,— [Napier, J,, dubi - 
tante):— An arrangement among the members 
of a Malabar tarwad by Which a previous karna- 
van who had become a stani was £ivtm certain 
specific powers of management in ro&pect of the 
tarwad, without any oxpress power to obtain 
ronowals of mortgages in favour of tho tarwad, 
does not deprivo the actual karnavan however 
incapable ho may be, of the power of ronowiug 
usufructuary ryortgages in favour of the tarwad. 
The renewal being binding on the members of 
the tarwad, they cannot set up adverse posses- 
sion, but must submit to a redemption by the 
mortgagor. 

Per Seshagiri Iyer, J.— Tho karnavan has two 
capacities — a temporal and a spiritual one. In 
, tho former he is the manager of tho family pro- 
i pertioa, maintains the junior members, represents 



1055 THE CURRENT INDEX, 1916. 


1056 


Malabar Law • -(Concluded). 

— — 8. — Tarwad— (Concluded) . 

the tarwad in transactions with strangers, oto. 
In his latter capacity he presidos at the cere- 
monies and performs all the religious duties 
whioh are incumbent on him. A strangor oan not 
supplant him m this latter office ; his duties as 
manager may Pometiraes be delegated to a stran- 
ger. if a receiver is appointed pending a suit 
for the removal of a karnavan, this officer will 
have all the rights of a karnavan rfo far as 
management is concerned. An agent who acts 
with the consent of all the members in manag- 
ing the temporal affairs of a tarwad cannot bo 
in a worse position (a). Krlshoan Kidavu v. 
Raman, 39 M. 918. 

8ESHAGIRI IYER and Napier, jj. 

Reference: — (a) 13 M. 219, doubted . 

Malice. 

Evidence of— Burden of proof — Refusal to 
apologise whether evidence cf. See SLANDER, 
No. 1, 8 Bur. L.T, 278. 

Malicious Prosecution. 

(1) Malicious prosecution — Damages lor — 
« Suif for — Proof essential — Damages when 

awarded . 

In an action for malicious prosecution, the 
plaintiff has to prove first that he was innocent 
and that bis innocence w r *s pronounced by the 
Tribunal before which the accusation was 
made. 

A man is not. to be mulcted in damages 
merely bocause ho fails to prove another’s guilt, 
and a man is not to receive compensation 
merely because there ib' a reasonable doubt 
about his guilt ; if there is any doubt about his 
innooenco, he fails to prove the absence of 
reasonable and probable cause. 

A man is acquitted in a criminal case if there 
is a reasonable doubt as to his guilt but a 
Civil Court will not award him compensation 
in a subsequent suit for damages for malicious 
proBeoution, unless it has not only itself no 
reasonable doubt as to his innocence, but 
considers that the prosecutor either had or 
should as a reasonable man have had none 
either. Maung Tha Hla v Mokhlas, 9 Bur. 
L.T. 48 = 31 Ind. C, s. 324. 

YOUNG, J. 

(2) Question of reasonable ar.d probable cause 
and of malice— Question of law— 8. 58. 
Bengal Tenancy Act— Omission to give r^it 
receipt — Whether an ‘ offence ’ — Proceeding 
under that section upon tenant's complaint 
— Whether amounts to a criminal prosecu- 
tion. 

In a suit lor malicious prosecution, the ques- 
tion of nw.uuaMo «r.d probable cause as well as 
that of malice is a question of !;vv to be deter- 
mined -upon certair, facie found (a). 

The omission to gnut rent receipts as requir- 
ed by S. 58, Bengal Tenancy Act, constitutes 
an offence within tL*y meaning of the Penal 
Code ( b ). 

A proceeding under S. 58 of that Act upon 
the complaint laid before the Collector by the 
tenant, is a criminal prosecution before the 


Malicious Prosecution— (Concluded). 

Collector. The designation of the officer before 
whom the complaint was laid cannot affeot the 
question as to whether the proceeding oan be 
oalled a prosecution. *Nalk Paudey v. Bldya 
Pandey, 1 Pat. L.J. 149 = 34 Ind. Cas. 149. 
Mullick, j. 

References t — [a) 28 C. 691, F,\ 25 B. 332, 
D.; 12 C-L.J. 410; (1891) 2 Q.B. 719; (1870) 
39 L.J. 177, R. (b) 9 O.W.N, 816, R. 

(3) Suit for damaqes for malicious prosecution 
Giving false information to police — ‘ Prose- 
cution ’ when begins — Quantum of damages 
whether can be considered in second appeal . 
Godha Ram v. Debl Das, 1 P.R. 1915 = 28 
Ind. Cas. 273 = 14 P.L.R. 1916. 8oo Pinal 
Part, 1915, Col. 1016. 

(4) Malicious prosecution — Suit for— When 
defendant can be said to set the law in motion 
— Mere information though not correct will not 
do — Information need not be to an officer of the 
law— Difference between suits for defamation 
and suits for malicious prosecution . Manlkara 
Mudaliar v. Munlsaml Baidu, (1915) M.W.N. 
911 = 18 M.L.T. 500 = 29 M.L.J 694 = 31 Ind. 
Gae. 24G See Final Part, 1915, Col. 1019. 

(5) Abatement — Action for — Plaintiff dying 
pending his appeal — Action abates. Seo 
ABATEMENT OF APPEAL, No. 1,(1916) 2 M. 
W.N. 280. 

(6) Charge of illegal distraint — Suit for 
damages — Maintainability, See ACT I OP 
1871 (CATTLE TRESPASS), No. 1, 20 M.L.T, 
308. 

(7) Suit for, against manager of joint Hindu 
family — Abatement— Cause of notion — Survival. 
See CIV. Pro. Code (1908), No. 549, 31 Ind. 
Gas. 4. 

(8) Burden of proving malice and absence of 
reasonable and probable cause — Suit for. See 
Damages, Suit for, No. l, 20 M.L.T. 303. 

Manager. 

(1) Account, suit for — Principal and agent — 
Proprietor appointed by a co-proprietor as 
common manager for payment of debts on the 
ostate, whether an agent of latter and, on his 
death, of hia mods — Limitation. See ACCOUNTS, 
No. 4, 20 M.L.T. 430. 

(2) Tender of putta, when valid, of joint 
Hindu family, if competent to tender patta. 
See Mad. *AOT VIII OF 1865 (RENT RECO- 
VERY), No. 2, 4 L.W. 654. 

(3) Court of wards— Manager’s power to remit 
intere&t on arrears of rent. Seo MAD. ACT I 
OP 1902 (COURT OF WARDS), No. 1, 31 Ind. 
Cas. 46P. 

(4) Alienation by vtoman of an estate — Effect 
of such alienation as wahto — Right of rever- 
siouer to sue for recovery of possession or for 
appointment, of. Sec HINDU LAW (ALIENA- 
TION), No. 21, 30 Ind- Cas. 578. 

Mandamus. 

(1) Corporation or public tody having statu- 
* tory duty to perform— Power of Court to 
compel its performance . 
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Mandam us— (Concluded ) . * 

Whera% corporation or a public bdfly has a 
statutory duty of a publio nature towards 
another person, a mandamus will lie to oompcl 
its performance at the instance of any person 
aggrieved by the refusal to perform the duty 
unless there is another remedy eqtfally conveni- 
ent, spoody, beneficial and effectual as the 
mandamus : and by romedy is infant, not a 
remedy by act of the party but r (-medium juris. 

The Court would not bo justified in rotusing 
a r^ief in a just ca^e merely booafiso it will 
encourage others to make frivolous applications 
in other casos. In re G. A. Nateaan, 31 M. 
L.J. 034, 

COUTTS-TROTTER and KUMAR A SWAM 
SARTRI, JJ. 

(2) Commissioner of Police— Refusal to isspo 
license to conduct procession, though right 
established by Civil Court-— Approbation of 
breach of I ho pcsco. Bc't MAD. ACT 111 OF 
1338 (City Police), No. l, 31 M.L J. 426. 

(3) Collector refusing to make reference — 
Order, if ni ly bo raised hy the High Court — | 
Civ. Pro. Code, S. 115. Sen LAND ACQUISI- 
TION ACT U994), No. 9 (1916) 2 M.W.N. ‘34H, 

Mandapapadi. 

Right to exclusively conduct a, if of a civil 
nature — Competency of Mr,pb trustees to grant 
such exclusive right. See CIV. PRO. CODE 
(1909), No. 11, (1916/ 2 M.W.N. 327. 

Map. 

(1) Survey (of mips) as evidence of title, 
value of. Sec ACT XXI II OF 1363 (WASTE 
LANDS), No. L 14-A.L J. 1205 iP.C.). 

(2) Evidentiary value of Thak maps. See 
Ben. act XI of 1859 (Revenue Sale Law), 
No. 6, 20 C.W.N. 1023. 

(3) Entry in revenue map whether sufficient 
to establish title. 8 gg POSSESSION, No. 2, 8 
L.B.R. 2G4. 

Marine Insurance Policy. 

Covering Note — Liability under — Nitura of 
document — “ Sling and craft ri^ks,” meaning 
of. Soo INSURANCE, No. 1, 9 S.L.R. UG. 

Mark. 

Will— Placing of, under direction of testator, 
if valid affixture of mark— AttostalTion. Sea 
ACT X OF 1865 (SUCCESSION), No. 6, 4 L.W. 
255. 

Market. 

Established 'after the Act V of 1884 (Mad.) 
— Lioeaso granted — Renewal after one year — If 
levy of foe for renewal, proper.* See MAD. 
ACT V OF 1834 (LOCAL BOARDS), No. 3, 
(1916) 2 M.W.N. 253. 

Market Rate. 

Buyer failing to take delivery of goods and 
the seller exeroising his powers of re-salo — 
Damages, olaim for, at— Maintainability. Scfe 
Contract act, No. 108, 8 L.B.R. 367. 

67 


Marriage. • 

Money borrowed for, of daughter of a v deceasod 
member— Family necessity. See Hindu LaV 
(Joint Family), No. 9, 19 O.C. 113. 

Marriage Expenses. , 

Directions hy testator as to, if valid- See 
Will, No. 18, 32 In^. Cas. 267. 

Marriage Fees. • 

(1) Gramopadhya— Customary fees on marri- 
ages in JUndii form — Marriage pet formed in 
Panch Kolas Lmgayat form — Manqalsuti a and 
Kankandhara ceremonies common to both types 
of marriage — Marriage ceremonies tgbe taken as 
a ivliolc to determine its form — Village Joshi 
cannot claim fees ,for common ceremonies* 
Rangappa Ningappa Iramadi v. Yenkatbhat 
Llnganbhat Joshi, 17 Bom. L.R. 950 — 40 B. 
1*2 — 31 Tad, Clis. 448. See Fiual Part, 1915, 

cm. io:20. 

Marshalling. 

(11 Mur? nailing of rocuntirs — Rkght when 
available. See MORTGAGE (GENERAL), 
No. 21, 81 P.W.R. 4916. 

(2) Nature of right, ^o — Right when exercisa- 
ble. Soo Transfer of property ack?, 
No 108. '19iGi M.WN. 265. 

Marumakkatayam Law. 

(1, Mahomed a ns following — Custom of 
'iffili.itinti of strangers (o tar wad. Sec MaHO- 
| MED \Ntt, No. 1,31 Ind Cad. 386. 

(2) Mahometan family governed by. See 
Succession Certificate act (Vil of 
1989), No. 1, 31 Ind. Cad. 446 
Master and Servant 

(!' Wrongful dismissal of servant — Damages 
■— Month's pit, -- Reasonable damages — 
Reasonable notice. 

When a servant is wrongfully dismissed, he 
can sue for damages and the amount of damages 
to be awarded for such a wrongful dismissal 
will depend co Ltie naturo of the hiring contract 
and the wages agreed upon. 

In the ease of a domestic or menial servant 
and also in the e-iso of a clork, a month’s wages 
would be reasonable damages. 

In tho absence of any definite agreement or 
established custom, the contract of scrvico is 
terminable by a reasonable notice. M. E. 
Moola v. K. C. Bose, 9 Bur. L.T. 63 = 8 
L.B.R 420 = 33 Ind. C$s. 931. 

• TWOMEY, .J. 

(2) Newspaper — Co-editor — • Contract of 
service — Power of managing director to vary 
duties and hours of attendance — Refusal to do 
duties assigned Claim for salary. Seo CON- 
TRACT, No. 4, 30 M.L.J. 207. 

(3) Labourer — Rendering of services by 
pannial— Wh»tfhrr amounts to payment of 
interest. Sea LIMITATION ACT (1908), No. 73, 
33 Ind. Cas. 134. 

Material Alteration. 

(1) Document , execution of — One executant , 
non-siqninq of — Addition of that execut- 
ant’s name — No material alteration of 
document . 
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Material Alteration— (Concluded). 

A material alteration of a dooument by a 
party to it after its execution without oousent 
of the other party, renders it void. 

But the more addition of tho name of one of 
the exeoutants in a dooument who did not sign 
is no alteration. 

b It was originally proposed that two men 
should sign a hand not* ; one signed it aod the 
other did not. Subsequently the note was 
renowod by the man who signed it ^aud vet 
again it was renewed by tho same person. 

Held that there was no quostion at all of any 
alteration having been made in tho dooument ; 
that as the toaan who did not sign the first note 
had nothing whatever to do with the trans- 
action from first to last, could not be held res- 
ponsible, and that a decree Bhould be passed 
only against the man who did sign all the three 
notes. Baba Lai Beladar v. Jadunath Jha, 
33 Ind. Cas. 417. 

CHAMIER, C.J. and JWAIiA PERSAD, J. 

References 1 9 Rep. Ch. ‘266 ; 25 B. 61G, R. 

(2) Instrument, alteration in, for carrying 
out original intention. See ALTERATION OP 
Deed, No. 1, 35 Ind. Cas. 182. 

Material Irregularities. 

(1) Sale in exooution — In proclamation of 
sale. See ClV. PRO. CODE (1908), No. 516, 
33 Ind. Cas. 946. 

(2) Execution salo, sotting aside of. Seo 
CIV. Pro. CODE (1208), No. 514, 35 Ind. Cas. 
411. 

(3) See Limitation act (1908), No. 29, 
101 P.R. 1916. 

Maxims. 

(1) A man shall not take advantage of his 
own fraud — Applicability of the maxim. Seo 
Hindu Law (Widow), No. 19, 18 Bom. L.R. 
954. 

(2) “ Bona fide purchaser for value without 
notice is a single defence.” See LIMITATION 
ACT (1908), No. 182, 4 L.W. 200. 

(3) Oeneralia spccialibus non deroganU See 
Mad. Act I op 1908 (Estates Land), 
No. 17, 39 M. 944. 

(4) In pari delicto potior est condictio possi- 
dentis— Applicability of. See Contract act, 
No. 12, 31 M.Ii.J. 264. 

(5) “ One who seeks equity must do equity.” 
See Partnership, No. 7, 113 P.W.R. 19’1G. 

(6) Maxim 1 qui facit per alium facit per se ’ ! 
— Tying a bone to plaintiff’s animal — Loss of j 
oAsto— Applicability of maxim. See ACT IX OF 
1887 (Provincial small cause Courts), 
No. 31, 12 N. L.R. 7. 

(7) Secundum allegata et probata. Sea MORT- 
GAGE (Redemption), No, 17, 9 Bur. L.T. 
114. 

(8) Whore both litigants are parties to an j 
invalid transaction, iLo position of one in 
possession is stronger iu<l must prevail. See 
U.P. act ll op 1901 (agka tenancy), 
No. 12*6, 32 Ind. Cas. 593. 


Mbdlo&l Certificate. 

Age— Certificate by a Medical man lo private 
patient — Former judgment regarding age— 
Whether relevant — Value — Minority — Party 
pleading the same-fBurden of proof. See 
Evidence act, No. 7, 33 Ind. Oas. 142, 

Meher. 

Advancement — Conveyance of property in 
satisfaction of meher — Consideration not neoeB- 
sary. See CONSIDERATION, No. 1, 18 Bom. 
L.R. 810. ' 

Melkanomdar. 

(1) Sea Malabar Law (Mortgage), 
No. 1, (1916) 2 M.W.N, 358. 

(2) Order for sale in suit by — Jenrai’s title, 
whether extinguished, thoreby— Res judicata— 
Prior suit by Melkanomdar, whether bars the 
jenmi’s suit. See TRANSFER OP PROPERTY 
ACT, No. 123, 4 L.W. 184. 

Memorandum of Appeal. 

Redemption of mortgage— Appeal from deoree 
of lower Court — Stamp duty payable on. 8ee 
1 COURT-FEES, No. 4, 30 Ind. Cas. 322. 

Memorandum of Objection. 

Appellate Court’s powers to add party 
exonerated. Seo CIV. PRO. CODE (1908), 
No. 676. 31 Ind. Cas. 978. 

Mental Incapacity. 

(1) Will— Execution by person suffering from 
plague. See HINDU Law (ADOPTION). No. 12, 
123 P.R. 1916. 

Mercantile Contracts. 

Construction of. See CONTRACT, No. ll t 
23 C.L.J. 514. 

Merger. ‘ 

(1) Occupancy ryot subsequently acquiring 
melvaram — Rule of, whether applies. Seo MAD. 
act I of 1908 (Estates Land), No. 20, 
4 L.W. 168. 

(2) Ejectment, decree for — Appellate deoree 
— Of original decree — Appoal dismissed for 
default — Decree, which, to bo executed. See 
Execution of Decree, No. 18, 24 C.L.J. 
523. 

(3) Mortgagee purchasing part of the mort- 
gaged property — Intention. See LIMITATION 
ACT (1908), No. 214, 14 A.L.J. 1025. 

(4) Mortgagee purchasing property m execu- 
tion of his decree on simple mortgage- See 
Mortgage (Usufructuary), No. 3, 31 
Ind. Cas. 891. 

(5) Dootrine of merger whether applies to 
decrees for ejectment— Merger when applicable. 
Soo Possession, No. 3, 14 a.L.J. 709. 

(6) See Review, No. 4, 24 C.L.J, 517. 

(7) See Transfer of Property act, 
No. 92, 35 Ind. Cas. 845. 

McBne Profits, 

* (1) Mesne profits— Decree for possession and 
mesne profits — Assignment of decree with 
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Heine Profits— (Continued). 

respect to mesne profits— Transfer of Pro - 
party Act (IV of 1882), S. 6 (e)— Code of 
Civil Procedure (V of 1908), 0. XXII, r. 10 
— Procedure . • 

Two persons obtained a deoree (af for posses- 
sion of certain immoveable property and (b) 
directing an enquiry as to mesne profits. The 
decree-holders obtained possession of the 
immoveable property through the Court. They 
then sold to A and 6 their right tb reoover 
mesne profits under the deoree which they had 
obtained. The two original decree-holders as 
well as A and B then applied to the Court of 
first instance to ascertain the amount of mesne 
profits due under the decree. In the potition it 
was stated that the original decree. holders had 
transferred their rights to A and B. * 

Held (i) that the right of the original dooree- 
holders was not a mere right to sue within the 
moaning of cl. ( e ) of 8. 6 of the Transfer of 
Property Act, but was a right to have the 
amount of mesne profits ascertained under the 
decree which had declared that they were 
entitled to mesne profits. 

(ii) The decree for possession and mesne pro- 
fits was passed undor the present Code of Civil 
Procedure and it is quite clear that undor the 
present Code proceedings taken to ascertain 
mesne profits are proceedings in tho suit and 
not proceedings in execution. 

(iii) That it was open to A and B to have made 
an application to the Court under O. XXII, 
r. 10, praying for permission to oontinue thfi 
suit, as assignees of the original plaintiffs decree- 
holders. 

(iv) But although no such application was 
made but an application was mado by all four 
persons as above explained, yet, as the first 
Court made an order in favour of A and B, the 
Court must be taken to have allowod them to 
oontinue the suit as assignees of the original 
decree-holders. 

(v) The omission to make a formal applica- 
tion undor O. XXII, r. 10 cannot be hold to bo 
fatal to the right of A and B to oarry on the 
proceedings. Harl Prasad Misser v. Kodo 
M&rya, 1 Pat. L.J. 427. 

CJIAMIER, C.J. and KiNGSFORD, J. 

(2) Mesne profits , decree for — Notice of relin- 
quishment given j to plaintiff too late — Liability 
to pay mesne profits how affected — Interest on 
mesne profits beyond three years , awarding of , 
discretionary . Naina Filial Maracayar v. 
Arumuga Mud&li, 2 L.W. 1129 = 31 Ind. Cae. 
387. See Final Part, 1916, Col. 1024. 

(3) Mesne profits— Antecedent to suit and 
pendente lite — Jurisdiction of Court — Amount 
when exceeds CourVs pecuniary jurisdiction — 
Course to follow Civ. Pro . Code (Act XIV of 
1882), Ss. 211, 212— Bengal Civil Courts Act 
(XII of 1887), S. 18 et seq. Bhupendra Kumar 
v. Purna Chandra, 8 Ind. Cas, 34 = 43 C. 650. 
See Final Part, 1910, Col. 915. 

(4) Claim for, subsequent to suit for posses- 
sion, if barred. See Civ. Pro. CODE (1908), 
No. 392, 9 Bur. L.T. 92. 


Heine Profit!— (Concluded). 

(5) See EXECUTION OF DEGREE, No. Sff, 
33 Ind. Cas. 520. 

(6) Decree for, and costs— Separate applica- 

tions for execution of said reliefs— Continua- 
tion of proceedings. Sec EXECUTION OF 
Decree, No. 24, 30 Ifid. Cas. 213. , 

(7) Purchase . by deorAs-holder of unascer- 

tained share of profits — Suit for ascertainment 
aDd recovery of profits — Maintainability. See 
Execution of Decree, Nos. 26 and 27, 
33 Ind. Cas. 83. • 

(8) See Hindu Law (adoption), No. n, 
152 P.W.R. 1916. 

(9) Sale by father * and manager without 
necessity — Joint Hindu family — Sons repudiate 
sale, from date of repudiation. 8ee HINDU 
Law (ALIENATION), No. 18, 14 A.L.J. 1161. 

(10) Shle of widow’s right, title and interest 
in her husband’s properties — Test to determine 
the interest sold— Decree for. Bee HINDU 
LAW (Widow). No. 33, 32 Ind. Cas. 587. 

(11) Contract of lease— Suit for possession in 
tho alternative for the return of premium. See 
Limitation act (1908). No. 192, 32 Ind* 
Oas. 245. 

(12) Suit for possession and profits of property 
usufructuarily mortgaged. See LIMITATION 

ACT (1908), No. 177, 31 Ind. Cas. 804. 

• 

(13) See Mortgage (Redemption), No. 19, 
19 O.C. 161. 

(13-a) See MORTGAGE (REDEMPTION), 
No. 25-U.32 Ind. Cas. 729. 

(14) Docree. exeoutioi? of — Interest. See RES 
Judicata, No. 24, 14 a.L.J. 1171 . 

(15) If alienable. See TRANSFER OF 
Property ACT, No. 16, 31 Ind. Cas 473. 

( 16 ) See Jurisdiction of Civil an® 
Revenue Courts, No. 11 -a, 32 Ind. Cas. 
732. 

Hharkl Yatan. 

800 Jurisdiction of Civil Courts, 
No. 4, 18 Bom. L.R. 779. 

MineB and Minerals. 

Suit for, if maintainable by a lessee of mining 
rights for a term against lessor’s oo-owners — 
Partition of underground mines and minerals, 
if possible. See PARTITION, No. 6, 20 C. W.N . 
1306. . 

Mining Lease. 

(1) Incidents of— Rights of lessee and lessor. 
See LEASE, No. 6, 20 C.W.N. 1135. 

(2) Forfeiture— Penal provisions, strict con- 
struction of — Refief against forfeiture — Cove- 
nants in a mining lease, exception to rulc.'Soc 
Lease, No. 7, 39 M. 1049. 

Minor. 

See GUARDIAN. 

See Guardians and Wards act. 1890. 

Seo Hindu Law (Guard rANsniP). 

See Maiiomeden Law (Guardianship). 
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Vino t—(Contihued). 

* (1) Contract of sale— Guardian purchasing 
property for minor— Suit for possession of 
property maintainable — Transfer of Pro- 
* perty Act , Ss. 54, 55— Contract entered into 
with father of minor — Effect of. 

Ono 8, a minor, pu/chased, “ through his 
'father and guardian” a house from certain 
persons. The price wAs not paid exoopt a sum 
of Rs. 51, which was alleged to have been paid 
as earnest monoy. The sale-deed .was com- 
pulsorily registered. The vendor, however, 
remained in possession of the house. Upon a 
suit by thi minor to recover possession of the 
house from the vendor, she contended that the 
Bale-dood was invalid having been executed in 
favour of a minor and that sho was not bound 
by it. 

Held, that the suit was not ono for specific 
performance of a contract to sell ,bnt was 
founded on the title acquired by the plaintiff 
under the sale-deed executed in his favour, and 
consequently it was maintain;* ble, there being 
nothing in the Transfer of Property Act which 
prevented a minor from purchasing property (a). 

Bold further that, the contract having been 
entered into with tho father and guardian of 
the minor, no contractual obligations were 
undertaken by tho minor, and any personal 
obligations arising as between the vendor and 
the vendee would have to be discharged hy the 
party contracting with the vendor (b). Naraih 
Das v. Muaammat Dhania, 14 A L.J. 65 = 38 
A. 154 = 35 Ind. Cas. 23. 

BANERJI and WALSH, J.T. 

References:— (a) 33 M. 312, Piss, (b) 21 M.L. 
J. 352, F. 

(2) Minor , decree against— Minor properly 
represented in the suit — Suit to set aside 
decree — Not maintainable without prov- 
ing fraud or collusion . 

A decree obtained against an infant properly 
mado a party and properly represented in tho 
case cannot be set aside by means of a soparato 
suit, excopt upon proof cf fraud or collusion on 
tho part of the guardian Beni Prasad v. 
Lajja Ram, 14 A.L.J, 438 = 38 A. 452 = 35 Ind. 
Cas. 63. 

Richards, c.j. and raetq, j. 

(3) Contract by minor— Burden cf proof as to 
minority— Ss. 103, 101, Evidence Act. 

It is for the party wjio comes into Court and 
ploadB minority to mako out his case, before the 
adverse pdrly can be required to rebut it. 
Sobhanmal Pohuraal v. Baehal, 9 S.L.R. 214 
= 34 Ind. Cas. 890. 

Crouch and Hayward, a.j.ch. 

References : — 26 B. 109 (116), F.; 4 S.L.R. 
250, D. 

(4) Decree against minor <— Not properly 
represented in suit — Decree set aside and 
cause remanded — Revival of suit — Code of 
Civil Procedure (1908), O.IX, r. 13, S. 151. 

Undor the Code o r Civil Proooaure a suit may 
be instituted against a minor by name. It is 
the duty of the Court to appoint a proper 
guardian ad litem . The institution of the suit I 
is oomplete and saves limitation but its further 


Ainov— (Continued). 

progress depends upon the appointment of a 
suitable guardian ad litem. 

Where proceedings taken to appoint a guard- 
ian ad litem for a mfnor in a suit have been 
declared to.be invalid, and the suit cannot pro- 
ceed unless^ such proceedings are properly 
initiated and completed, the Court whoso duty 
ultimately is to appoint such a guardian has 
inherent powor under S. 151 of the Code of 
Civil Procedure to revive tho suit under O. IX, 
r. 13 of the Code. Bhagwan Dayal v. Param 
Sukh Das, 14 A.L.J. 818 = 39 A. 8 = 36 Ind. Cas. 
366.- 

WALSH and SUNDAR LAD, J.T. 

(5) Mortgaqe in favour of minor , if enforceable 
by lum or by others on his b'half. 

field, on a reference to tho Full Bench that 
“ a mortgage executed in favour of a minor who 
has advanced the whole of the mor»gago money 
is enforceable by him or by others on his 
behalf.” 

The full case-law on the subjoct. reviewed (a). 
Raghava Charlar v. Srinivasa Raghava Cha- 
rlar, 31 M.L J. 575 = 20 M L.T- 407 = (1916) 2 
M.W N. 363 = 36 Ind. Cat*. 921 (F.B ). 

Wallis. c„i., ardor Rahim and Srini- 
vasa Aiyangar ,fj. 

References:— 33 M. 312=19 M.L.J. 752, 
Overfilled. 

(G) Minor— Decree against minor, grounds for 
setting aside of — Decree binding upon minor 
unless qicunds exist for setting it aside — Ex 
parte decree against minor — Guardian of 
minor, gross negligence of. 

Held , that although a minor is entitled to 
impeach a decree passed against him during bis 
minority for sufficient reasons such as fraud or 
collusion, yet if no such special reason exists 
the decree passed against tho minor is just as 
good and conclusive a decree as a decree passed 
against an adult. 

Held, that the mere fact that the guardian 
ad litevi did not appear on tho date of hoaring 
and allowed an ex parte decreo to be passed 
against tho minor would not suffice of itself to 
justify a presumption of gross negligence 
against) the guardian. Raghuraj Glr v Baba 
Rudra Piatab Singh, 19 O.C. 119 = 36 Ind. Cas. 
811. 

Kmndall, a.j.c. 

(7) Agreement to sell by him— Void — Contract 
Act t S. 11 — Transfer of Property Act, 1882, 
S. 54. 

A minor cannot make any valid oontract. An 
agreement to sell made by a minor would bo 
void on anoount of his minority. Maung Po 
Dauk v. Maung BaGyaw, 33 Ind. Cas. 132. 
Maunq Kin, j. 

(8) Mortgage in favour of minor , validity of. 

A mortgage-deed exeouted as security for a 

loan is not void by mason of the minority of 
the mortgagees, but is enforceable by them. 
There iB no provision in the Transfer of Pro- 
perty Act whioh nullifies a transfer made by a 
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Minor— (Continued). • 

person of 4iU age in favour of a minor. • Bhag- 
gabhor Mondal y. Mohinl Mohan Banerjee, 

33 lnd. Cas. 994. 

HOOKER JEE and TEUNON, J.J. 

References 39 C. 294 = 29 M.L.J. 1156 = 39 

I. A 1 = 16 C.W.N. 74 = (1912) M..W.N. 22 = 9 
A.L.J. 33 = 15 C.L.J. 69 = 14 Born, L.R. 5 = 13 
lnd. Caa. 331 ; 30 C. 539 = 5 Bom. L.R. 421 = 7 
C.W.N. 441 = 30 I. A. 114, D. ; 33 M. 312 = 19 
M.L.J. 752 = 7 M.L-T. 233 = 4 lnd. Cas. 383 ; 33 
A. 657 = 8 A.L.J. 670=11 lnd. Cas. 20, R. 

(9) Guardian appointed for litigation — Admis 
ston by minor effect — Will — Prima facie 
case — Revenue Court. 

Where a guardian is appointed to a minor 
for purposes of litigation in order to look after 
her interests, any admission made by the minor 
against her own interests is waste paper. 

Whore a porson wills away his property and 
possession is doubtful and there is a prima facie 
case for the will, it is for the Civil Court s to set 
it aside if they think it and the Revenue Court 
will not interfere in third appeal. Parbatl v. 
Dharmaraji, 32 lnd. Cas. 368. 

Holms, j m. 

(10) Competency of t to taka property under 
a transfer of sale. Raghunath Bakhah v. 
Haji Sheikh Mohammad Bakhth, 18 O.C. 
115 = 30 Iud. Cas. 200. 8eo Pmal Part, 1915. 
Col. 1026- 

(11) Attorney appointed by next triond — 
Attorney’s costs — Charge on minor’s property 
when may bo made. Src ATTORNEY AND 
CLIENT, No. 3, 20 C.W.N. 537. 

(12) Suit against minor and another — Com- 
promise without leave of Court - Bond executed 
by a person for himself and as guardian of 
minor— Liability ol the minor— Oue of two 
joint promisors whether cau plead minority of 
the other as a bar to the promisee’s claim. 
Bee CIV. PRO. CODE (1882), No. 29, 14 A.L.J. 
534. 

(13) Compromise by noxt friend or guardian 
when binding on^— Leave of Court. Bee CIV. 
PRO. CODE (1908), No. 585, 35 lnd. Cas. G75, 

(14) Prior suit for partition — Minor parties — 
Reference to arbitration — Decree in accordance 
with award — Appeal from decree — Compromise 
in appeal — Leavo of Court not obtainod either 
to arbitration or to consent-decree — Effect — 
Minor’s right of suit to avoid the decree— Prior 
partition suit re-opened with reference to all 
parties. Bee ClV. PRO. CODE (1908), No. 587, 
30 M.L.J. 4G5. 

(15) Purchase by manager of infant with | 

infant’s money— Plea of seotiou to defraud said , 
infant. Soe ClV. PRO. CODE (1908), No. 117, | 
30 lnd. Cab. 212. 9 

(16) Irregular appointment of guardian ad 
litem— Question of prejudice to minor— 8uit 
otherwise fully contested — Effeot upon minor. 
Bee CIV. PRO. CODE (1908), No. 581, 14 A.L. 

J. 589. 

(17) Minor defendant — Appellant— Death of. 
guardian ad litem during pendency of appeal — 


Minor— (Continued). 

Appeal disposed of without fresh guardian— 
Fresh guardian appointed in execution proceed- 
ings — Minor’s property sold without objection 
—Minor whether oan Bue for declaration that 
deoree and execution sale were invalid. «8ee 
CIV. Pro. CODE (1908), No. 589, 31 M.L.J. 39. 

(18) Applicatfon by jhdgment-debtor to record^ 
satisfaction of .decree— Enquiry into questions 
of fact— One of the judgment-debtors a miuor — 
Validity gf compromise — Court’s duty — Com- 
promise afier deoree — Applicability of 
O. XXXI I, r.7, Civ. Pro. Code Se« ClV. PRO. 
CODE (1908), No. 429, 31 M.L.J. 207. 

(19) Contract for sale— Purchaser, a— Bale by 
de facto guardian, when valid. Bee CONTRACT 
ACT, No. 8, 32 lnd. Cas. 638. 

(20) Principal debtors and surety — Former a 
minor at the time of the debt — Contract void — 
Liability of surety. See CONTRACT ACT, 
No. 122, 54 P.R. 1916. 

(21) Appointment of guardian without notice 
— Decree not binding on minor. See EVIDENCE, 
No. 6, 32 lnd. Cas. 380. 

(22) Major described as, in plaint, effect* 
Bee EVIDENCE. No. 6, 32 Iud- Cas. 380. 

(23) Contract induced by representing that 
he was sni juris — Minor if may be estopped 
from repudiating the contract. 8oo EVIDENCE 
iCT, No. 98, 90 C.W.N. 418. 

(24) Agreement by guardian to pay rent at 

enhanced rale oi rout whether binding on, 
Bue Guardian and Ward, No. 4, 35 lnd. 
CaH. 582. • 

(25) Alionatinn by guardian — Sanction of 
District Court — Agreement to pay interest not 
sanctioned— Right to reasonable interest'- Suit 
by minors to avoid the alienation — Duty of 
minors. Sue GUARDIANS AND WARDS ACT, 
No. 15, 24 P R 1916. 

(2G) Whether can bo 'Manager ol Hindu 
family or guardian of person of property of his 
minor wife or children. Si e GUARDIANS AND 
WARDS ACT, No. 12, 30 M.L.J. 21. 

(27) Presumption as to the religion of a 
miuor — Duty of guardian, Seo GUARDIANS 
AND WARDS Act, No, 9, 46 P.W.R. 1916. 

(28) Boo Hindu Law (alienation), No. 25 
35 lnd. CaB. 673. 

(29) Debt contracted during minority — Rati- 
fication — Liability of minor. See ^INDU LAW 
(JOINT FAMILY), No. 13, 14 A L.J. 521. 

(30) Manager, powcm of— Transfer made 
order to acquire property on advantageous 
terms, whether binding on, members. See 
Hindu Law (Joint Family), No. 8, 19 0.C 
100 • 

(31) Joint Hindu family— Minor member if 
can resist partition by adults— Rights of minors 
— Onus of proof that partition is unfair — 
Shiiting of onus. Bee Hindu LAW (PARTI- 
TION), No. 2, 30 M.L.J. 308. 

(32) Infant if oan be adjudicated insolvent* 
Bee INFANTS, No. 1, 20 C.W.N. 1065. 
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U\not— ICortbluded) . 

« 

(33) Letters of administration— Grant, order 
of — Minor heir not made party — Revocation 
proceeding — Guardian ad litem, appointment 
of — Contentious suit — Minor not being cited 
no* being properly represented, effeot of. Bee 
Letters of administration, No. l, 23 
C.L.J. 79. 

(34) Bale of minor'?! proporty, by guardian — 
Fraud of minor — Suit to set aside sale barred— 
Right to recovery of possession of property sold 
—Extinction of right. See LIMITATION ACT 
(1908), No. £18, 34 Ind. Cas. 188. 

(35) Sni£ against a minor — Attainment of 
majority during suit— Proceedings continued as 
if he was still a minor— (Decree and sale in 
execution — Validity. Bee LIMITATION ACT 
(1908), No. 103, 19 M.L.T. 93. 

(36) Cause of aotion — Death of minor within 
three yoars of his attaining majority— Minor’s 
representative can sue within 3 years on the 
same cause of aotion. See LIMITATION ACT 
(1908), No. 30, 18 Bom. L.R. 579. 

(37) Release by de facto guardian— Validity — 
Family settlement when not binding on minor 
-» -Testa — Powers of mother as de facto guardian. 
See Mahomedan Law (Guardianship), 
No. 3, 3 L.W. 379. 

(38) Malabar law— Tarwad— Partition, right 
to — Karar — Family arrangement — Junios 
members, when bound by acts of Karnavan — 
Right of, to impeach karar. See Malabar 
Law (Partition), No. l, 31 M L.J. 879. 

(39) Manager of, mortgagor’s estate— Agree- 
ment onterod by him on minor’s behalf in 
excess of his authority — Invalidity. Bee 
Mortgage (General,), No. 32, l Pat. L.J. 
563. 

(40) Promissory note by a young boy juet 
emerged from minority with largo expectations 
— Burden of proof re passing of consideration. 
Boe NEGOTIADEiE INSTRUMENTS ACT, No. 23, 
31 Ind. Cas. 739. 

(41) Party — Admission by pleader — Whether 
binding on. Boe PLEADER AND CLIENT, 
No. 3, 86 P.L.R. 1916. 

(42) Document — Presentation by, for regis- 
tration— Minor claiming under the document 
— Registration — Validity. See REGISTRA- 
TION ACT (1908), No. 02, 33 Ind. Cas. 33. 

(13) Fraud— Inoorrect allegations in plaint — 
Setting aside docree — 8uit against — Proper 
person to be appointed guardian ad litem — 
Gross negligenco of guardian See SETTING 
ASIDE DECREE. No. 2. 33 Ind. Cas. 481. 

(44) Court-auction — Sale — ^regularity in 
the oopduot oi—Bcna fide purchaser not pro- 
tected — Major judgment-debtor — Treatod as, 
vitiates sale — Notice— Execution. Bee SET- 
TING ASIDE SALE, No. I, 20 M.L.T. 479. 

(45) Sale-deed in miner's favour — Contract 
Act, 1872, S. 11. Boo Transfer of Pro- 
perty ACT, No. 25, 31 Ind. Cas. 792. 


Minority. 

(1) Pprty making the plea— Burden of proof. 
See EVIDENCE ACT, No. 7, 33 Ind. Cas. 142. 

(2) See Limitation act (1908), No. 29 , 101 

P.R. 1916. • 

Misappropriation. 

Liability <Jf son to pay father's debt incurred 
by appropriating money due to anothor. See 
Hindu Law (Debts), No. 7 -a, 32 Ind. Cas. 
969. 

Misjoinder of Parties. 

80c Parties to Suits. 

Second appeal— Grounds of. See Civ. PRO. 
CODE (1908), No. 189, 118 P.L.R. 1916. 

Misrepresentation. 

s 

•See Fraud. 

(1) Ability to discover trnth. See CONTRACT 
ACT, No. 14, 112 P.L.R. 1916. 

(2) Compromise deoree — Right of party to 
prove that his consent was obtained by, and 
fraud — Necessity for suit to sot aside deoreo. 
See EVIDENCE ACT, No. 25, 30 Ind. Cas. 639. 

(3) See LANDLORD AND TENANT, No. 31, 
31 M.L.J. 712. 

(4) Specific performance— As to extent of 
property— Compensation— Principle— Court of 
equity. See VENDOR AND PURCHASER, 
No. 7, 32 Ind. Cas. 47. 

Mistake. 

(1) Any mistake or error in an exooution 
petition will not necessarily render such an 
application a nullity. Ramachandva Naldn 
v. Trlpathl Naidu, (1916) 2 M.W.N. 128 = 35 
Ind. Cas. 614. 

8ri$NCER and Krishnan. jj. 

(2) As to an essential matter of fact — 
Avoidance of contract. See CONTRACT ACT, 
No. 16, 18 Bom. L.R. 201. 

(3) Description of land in mortgage docu- 
ment — Mutual mistake if oan.be proved by oral 
evidence. See EVIDENCE ACT, No. 72, 3 
L.W. 551. 

(4) Mutual, in description of land in regis- 
tered mortgage deed — Oral evidence to prove — 
Construction of dooument. See EVIDENCE 
ACT, No. 73, 31 Ind. Cas. 671. 

(5) Juysdiction of Court to oorreot itB own — 
Order passed without hearing parties — Fresh 
order after hearing setting aside the same — If 
ultra vires. See JURISDICTION OF CIVIL 
COURTS, No. 3, 31 M.L.J. 319. 

(6) Presentation of appeal to»wroug Court— 
Bona fide— Delay in filing appeal— Saving of 
limitation.!. 8ee LIMITATION ACT (1908), 
No. 12, 30 Ind. Cas. 211, 

(7) Suit against wrong defendant— Name 
oorrectcd after period of limitation— Clerioal 
mistake — Amendment. See LIMITATION ACT 
(1908), No. 83-a, 32 Ind. Cas. 872. 

(8) Order passed under — Inherent power of 
Court. See REVIEW, No. 5, 32 Ind. Cas. 527. 
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Mistake of Court. . 

Tender of money on the last day of payment 
in the Court, application made for permission to 
make payment — Money tendered though not 
deposited on that date through, or its officers— 
Next day holiday— Payment made on the next 
first opening day of the Court, whether such a 
payment within time and suffioiept oomplianoe 
with the terms of the deoree. See PRE-EMP- 
TION, No. 12, 128 P.W.R. 1916, 

Mixed Question of Law and Fact. . 

(1) Raising— Second appeal. Bee APPEAL 
(SECOND APPEAL), No. 7, 10 S.L.R. 38. 

(2) Sec Proprietary Right, No. l, 36 
Ind. Cas. 262. 

s< Mogull” Rent. 

Meaning of. See LEASE, No. 6, 20 O.W.ft. 
1135. 

Mokurari Lease. 

(1) Provision for enhanced rent for collection 
charges— Construction of oontract. Sec ABWAB, 
No. 1, 36 lnd. Cas. 404. 

(2) High rato of interest and damages in, 
if penalty— Contract Act (IX of 1872), S. 74, 
See BEN. ACT VIII OF 1885 (TENANCY), 
No. 37, 21 C.W.N. 108. 

(3) Permanent. 8ee BEN. Act VIII OF 1885 
(Tenancy). No. 36, 21 C.W.N. 112 . 

(4) See CiV. PRO. CODE (1908), No. 507, 36 
Ind. Cas, 769. 

Money Decree. 

Against different defendants at different 
times. See LIMITATION ACT (1908), No. 49, 
31 Ind. Cas. 917. 

.Money had and received. 

Second suit to recover mortgage-money — 
failure of consideration — Suit for — Limitation. 
See RES JUDICATA, No. 17, 18 Bom. L,R. 773. 

Mortgage, 

1. — General. 

2. — anamalous. 

3. — By Conditional Sale. 

4. — Contribution. 

5. — Equitable. 

6. — FORECLOSURE. 

6- a. — Marshalling. 

7. — Redemption. . 

8. — SALE OF MORTGAGED PROPERTY. 

9. — SIMPLE. 

10. — 8UBROGATION. 

11. — Usufructuary. 

— 1.— General. 

(1) Contribution — One mortgagor Relieving his 
co mortgagors of a burden— Compulsion or 
possession not necessary— Minor— De facto 
guardian — Makomedan Law — Mortgage 
by such guardian for minor’s benefit. 

A mortgagor who relieves his oo* mortgagors 
of a burden, whether under compulsion of law 
or as a private transaction, is entitled to olaipi 
that his co-mortgagors should pay him what he 


M ortgage— [Continued ) . 

# 

1.— General— (Continued). 

has paid for their benefit, and it is not neofis- 
sary that he should be put in possession of the 
property of the oo- mortgagors. 

Under the Muhammadan Law a mortgage 
made for the benefit of the minor and for 
necessity by a *de factS guardian is binding pn 
the minor. Abld All v. Imam All, 14 A.L.J. 
18 = 38 A. 92 = 32 Ind. Cas. 177. 

Bai$erji and WALSH, JJ. 

References .—26 A. 22 ; 1 A. 533, F . 

• 

(2) Mortgage— Suit for sale — Parties— Person 
alleged as benamidar impleaded as defend- 
ant — No defence by such person — Whether 
suit mantainable * 

One N made a simple mortgage of a house in 
favour of oue S. S brought a suit for sale on 
foot of the mortgage against M, alleged to be 
representative of N and she got a decree. The 
house was sold and purchased by K. Upon K 
Buing to recover possession it was found that M 
was not N’s representative. In the meantime 
the purchase-money deposited by K was attach- 
ed by a creditor of D, the husband of 8 on the 
allegation that D was the real mortgagee. D 
objected that the monoy belonged to his wifelS. 
Tho creditor succeeded. D now brought the 
suit upon foot of the mortgage made by N. He 
impleaded S as a pro forma defendant on the 
allegation that she was a benamidar for him. 
S did not enter appearance. The Lower Appel- 
late Court held that D had failed to prove that 
ho was the real mortgageo and dismissed the 
suit. In second appeal the finding was accepted 
and the decreo was affirmed. Held in appeal 
under S. 10 of tho Letters Patont (reversing 
Chamier , J.) that D waB competent to main- 
tain the suit, the benamidar being a defendant 
to tho suit, and she having omitted to deny the 
allegation made by D. Dujal y, Shyam Lai, 
14 A.L.J. 30 = 38 A 122 = 33 Ind. Cas. 954. 
Richards, c.j. and Rafiq, j. 

(3) Co-mortgagees— Payment to one if dis- 
charges the debt. 

Paymont of a mortgage debt to one of several 
co-mortgagees is a good discharge of the debt. 
PonnuBaml PUlai v. Thyagaraja Filial, 3 L. 
W. 22 = 32 Ind. Cas. 173. 

COUTTS-TROTTEU and SRINIVASA 
AlYANGAR, JJ. 

References 36 M. 544, F.\ 22 Q.B.D. 537 ; 
2fh. 160, Not F.\ 38 Cf. 342, R. 

(4) Mortgage— Period fixed for 9 redemption — 
Liability to pay interest from the expiry of 
such period up to payment . 

In the absence of a covenant that interest 
should cease to run after the expiry of the 
stipulated period, the oreditor is entitled to 
interest at th<J rate specified in the mortgage- 
deed for the entire period during which the 
mortgage money remains unpaid. Mota Singh 
y. Bishen Singh, 5 P.R. 1916 = 23 P.W.R. 
1916 = 32 Ind. Cas. 821. 

RATTIGAN and SADI LAL, JJ. 

References: — 77 P.R. 1898, F.: 114 P.R. 1901, 
D.\ 20 A. 171 (P.C.); 19 A. 39 (P.C.), R. 



1071 THE CURRENT INDEX, 1916. 1072 


M ortgage— (Continued ) . 

1 .—General— (Continued). 

(5) Mortgage when deemed to be extinguished 
— Mortqage transferred— 'Rights of trans- 
feree — Effect, on right of redemption — S. 91, 

' Transfer of Property Act. 

When fi mortgage is redoumed by the mort- 
gagor or by some one 'naving* a right under 
8, 91, Transfer of Property Act, to redeem, 
the original contract is completed and all the 
mortgagee’s rights created UDdor it copse. The 
con t) act of mortgago is no longer in existence 
and tho mortgago is said to be extinguished. 

The same thing happens when the mortga- 
gor’s rights are invaded and some ono hav.ng 
no right to redeem redeems in opposition to the 
mortgagor. The mortgage is then extinguished 
because the mortgagee recognizra the title of 
tho person redeeming and allows redemption in 
view of the terms of the original contract, he 
does not give up his rights of his own freo will, 
but because be thinks that by tbe terms of his 
contract he is legally bound to do so. The 
contract- is therefore at an end and the rights 
created ty it cease. 

But a mortgagee may cither sell or mortgage 
ly.s rights under tho contract. When ho mort- 
gages them, the transaction is a ^u'j-mortgage 
and the mortgagee may redeem his right so long 
as the mortgager dees not exorci.-e his par- 
amount right of redemption. When the mort- 
gagee sells his rigbls, those rights do uoL cease* 
to exist ; they become the rights of the purcha- 
ser ; tho original contract is still in force just 
as in the case of the negotiation of a negoti- 
able ins-rumen t. Tho mortgage is then said 
to be transferred. ThisOs what happens when 
a person having no right to insist on redemp- 
tion redeems either with the permission of the 
mortgagor or without such permission but 
recogmzu.g tho mortgagor’s titlo. He merely 
purchaser the mortgagee’s rights. Mi Hla Yin 
y. Mi Hraan, U.B.R. (1935), 3ru Qr., 89^32 
Ind. Cas 506. 

McCOLJi, .1.0. 

References :-U B.h'. {’897— 1901), II, 473 ; 
U.B.R. (1904 — li’OOi, II, Limitation, 9, R. 

( 6 ) Hypothec— Oral charge on movefile pro- 
perty — Validity — Subsequent written un- 
registered mortgage — Priority — S. 48, 
Registration Act . 

In this case the plaintiff Bank sued to en- 
force its claim on an qnrogiarered mortgage of 
the machines, goodwill, furniture, appuKt- 
nances, eto.f belonging to a printing press. 
Defendant contended that she had a previous 
oral charge or hypothec of the same properties 
as security for the advances made by her. 

Held , that the hypothec created in favour of 
defendant over the property in suit gave her as 
much right to that property as i?he unregistered 
deed of mortgage subsequently executed gave to 
tho plaintiff Bank, and that, quite irrespec- 
tively of all questions of notice, her rights being 
prior in time rnubt prevail over the rights of 
the latter Bank. 

There is no provision of law in force in the 
Punjab which requires a ebargo of this kind in 


Af ortgage— (Continued ) . 

J.-rGeneral — ( Continued ). 

respeot of moveable property to be by deed in 
writing ; nor is thore any authority for the 
proposition that, if wade orally, it is not as 
effectual fer all purposes (except, of course, in 
the cases provided for by B. 48, Registration 
Act) as if it Were effooted by an instrument in 
writing, providod always that its existence can 
be provrd, Mrs. Stewart v. Bank of Upper 
India. Ltd., 32 P.R. 1916 = 34 Ind. Cas. 932. 
RATTlGAN and LK-ROSSIGNOL., JJ. 

Reference : — 11 Ind. Cab. 869, R . 

(7) 'Mortgagor and mortgagee— Rights of first 
and second mortgagees to bring the property 
to sale— Rights of purchasers . 

Coutts-Trotter % J . — What passes to a mort- 
gagee is a right to sell the mortgagor’s interest 
as it stood at the date ot his mortgage, subject 
only to this, that in his suit he must make all 
subsequent mortgagees parties, if be wishes the 
sale to bo free of their encumbrances. 

Of any number of mortgagees the latter can 
always redeem the earlier but cannot be 
compelled to do so, and tho earlier cannot 
redeem the later except by consent. 

The decisions in 22 M.L.J. 129, 2 M. 108 and 
24 M. 171, are in conflict with the Full Bench 
decision in 21 M.L.J. 213. 

Srinivasa Iyengar , J. — A puis-no mortgagee 
who is not mado a party to a suit for sate by 
a prior encumbrancer is entitled to insist on 
a decree for sale subject to the previous 
mortgage. 

Rights of prior and subsequent mortgagees 
to bring the properties to sale and the rights of 
the purchasers elaborately discussed. 

Taking /wo simgle mortgagees, their rights 
and liabilities will te ns fellows : 

(1) If the 2nd mortgagee sues first, he can, 
without, making the first mortgagee a party, 
sell the property subject fo # thc hist mortgpfice | 
the purchaser vrill become the owner of the 
equity of redemption in c tpad of the mortgagor, 
but subject only to the first mortgage, as the 
second mortgago is extinguished by tho sale. 
The first mortgagee can sue to recover his 
mortgago money by sale without making the 
2nd mortpageo or the morfgigor a party but 
only thn purohaser. If he wants a personal 
decree igainst tho mortgagor, be can also be 
joined in the same suit. 

(2) If the 2nd mortgagoo sues first, he can 
join the first mortgagee aud rodoem him and 
sell the property and realise the ainuunt due on 
both tbe mortgages. 

(3) If the 2nd mortgagee sues first, ho can 
join the first mortgagee, and with his consent 
ask for a sale of tho property free of all encum- 
brances. The proceeds will be distributed 
according to priority- 

(4) If tho 2nd mortgagee flues first without 
making the 1st mortgagee a party, the 1st 
mortgagee may in execution of the first deoree 
require the property to be sold free of his 
mortgage, and if tbe amount due to him is 
admitted, the Court can order a sale free of all 
encumbrances. 
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M ortgage— (Continued) . 

1.— general — (Continued). 

(5) If the 2nd mortgagee sues first without 
making the 1st mortgagee a party, the 1st 
mortgagee can, while th<? first suit is ponding, 
bug for sale making the 2na mortgagee and the 
mortgagor parties, in which oase^ there can be 
do sale in the 1st suit, and, if there had been 
a sale pending the 1st mortgagee’s suit, the 
purchaser will be aflectcd by Its pendens . He 
can redeem the 1st mortgagee in which caBO 
tbero will be no sale in the 1st mortgagee’s 
suit or, if there is a sale, can claim the baianco 
of the sale-proceeds after payment to the 1st 
mortgagee, as both 2nd mortgagee and mort- 
gagor must be presumed to have obtained the 
value ol their interests in the property out of 
the sale proceeds in the first sale, in thjs 
case the purchaser under tbo seoopd sale gets 
the property and is entitled to possession 
against the 1st purchaser. 

(6) If the 1st mortgagee sues first, making 
the 2nd mortgagee, a party as ho ought, there 
cannot be a trial of a further action. 

(7) If the first mortgagee sues first without 
making the 2nd mortgagee a party, tho 2nd 
mortgagee is not affected and can bring his own 
action for sale making the mortgagor a party if 
there bad been no sale in the 1st mortgagee’s 
Buit, or, if thoro had been a Falo, making the 
purchaser a party in his capacity of the nil i mate 
owner of tho equity of redemption , and tho 
purchaser in tho 2nd mortgagee’s execution sale 
gets a good tilde to the property. Ilo is not 
affected by any lis ptneiehs whilo any purchaser 
in the first mortgagee’s sale would be. Chinnu 
Pillal v. Venkataswami Ghettiar, 30 M L.J. 
347 = U91G) M W N. 245=19 MJj T. 217 = 40 
M. 77 = 34 lnd. Cay 507. 

COUTTS-TROTTER and SRINIVASA 
AlYANGAR, J.T. 

(8) Mortgage by tivo out of three brothers , 
members of joint Hindu family — Death of 
one executant — Suit against other executant 
and the non- executing brother only as re- 
presenting the deceased executant — Ex parte 
decree and sale m execution and purchase 
by mortgagee — Nan- executing brother's 
original shaie if passed by the sale — Decree 
for joint possession t / can be made — Trans- 
fer of Dmperty Act, S. 44. 

Delivery of symbolical possession is operative 
against tho judgment-debtor whotfrom that 
date becomes a trespasser, and the remedy of 
tbo decroe-boldrr who has failed to get actual 
popscseion is by suit. 

Whore A and If, two out of ihreo brothers, 
A, B and C, ' members of a joint Mitakshara 
family, executed a mortgage of their whole pro- 
perty, and tho mortgagee on the dcafh of A surd 
to enforce the mortgage against B as mortgagor 
and also as the legal representative ot A, and 
against C, describing him only as A ’a legal 
representative : 

Held — that the decree and the sale oould not 
affeot G’s original one-third share in the mort- 
gaged property, since the question of the valid- 
ity of the mortgage as against G who was not 

68 
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a party thereto could not be raised and decided 
in the mortgage suit. 

That, in a suit by the purchaser to reeover 
the property, C was not barred from raising the 
question by Lfye doctrine of constructive res 
judicata . • 

That tho plaintiff, as purchaser of an undivid- 
ed two-tbirds share in huts used as residence 
by a joiut Hmdu family, could not bo given a 
decree for joint possession, regard^bemg had to 
8. 44 of the Transfer of Property Act. 

That the proper course to follow is eithor to 
direct delivery of possession by partition in 
execution proceedings or to leave the purohaser 
to his remedy by a separate suit fer partition. 
Girja Kanta Chakrabarty v Mohim Chandra 
Acharjya, 20 O.W.N. 675 = 23 C.L.J. 587 = 36 
lnd. Car. 294. 

MOOKERJEE and ROE, JJ. 

(9) Mortgagee not entitled to sale at the time 
of suit — Right of sale accrued pending suit 
— Decree for sale, whether can be given — 
Powers of the appellate Court to take cog- 
nisance of matters happening subsequent Jo 
the institution of the suit — Practice — 
‘ Place of suing ’ meaning of— Civ. Pro. 
Code, Ss. 15 to 20 and 21. 

Where a monpageo, when he brought the 
•suit to enforce his security, had a r.ght to 
recover the principal amount due under the 
mortgage only by taking possession of the 
mortgaged property, but acquired tbo right to 
bring the property to sale subsequently , a 
decreo could bo paSscd for the sale of the 
properties. 

Where it is necessary to prevent injustice or 
avoid multiplicity of proceedings, the appellate 
Court can take cognizance of matters which 
happened alter tbo institution of the suit, for 
the purposo of moulding tho relief which the 
plaintiff with entitled to. 

Quart '- — Whether Court bar. power to allow 
a plaintiff to claim reliefs, to which ho was not 
entitled at the time of the actum, on a new 
title which aocrucd later. 

An objection that the Court taking ccgniz- 
anco cf the suit is not entitled to adjudicate 
upon the claim, whether m whole or in part, 
for want of jurisdiction for any of tho grounds 
given in Ss. 15 to 20 of the Civ. Pro. Code, is 
an objection to * the plafcc of suing ’ within the 
meaning of 9. 21 of that Codo. , 

Therefore an objection that the Court could 
not give any relief in a mortgage Fuit with 
respect to property comprised in the mortgage 
bond, on the ground that it is situate ir: the 
Agency tiacts, is an objection to the place of 
suing. Sri Rpja Satrucherla Ramabadra 
Razu v, 8rl Sri Sri Ylkrama Deo Mah^raju- 
Jangaru, 19 M.L.J. 3G0 = (1916) M.W N. 354 
= 34 lnd. Cas. 411. 

ABDUR RAniM and SRINIVASA IYEN- 
GAR, JJ. 

(10) Execution of a decree on a simple mort- 
gage — Auction-purchaser at a Court-sale , 
position of , against a puisne mortgagee — 
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Puisne mortgagee in possession under usu- 
fructuary mortgage — Puisne mortgagee , 
effect of decree on, to ivhich he was not a 
party— Auction-purchaser , rights obtained 
by- c 

Held, that an auctjpn-purohaser who has 
purchased property at a Court salo in ozeoution 
of a decree on a simple mortgage obtained by a 
prior mortgagee oannot obtain possession 
against a puisne mortgagee who was not a party 
to the suit in which that decree was obtained, 
and who is 'in possession under the terms of a 
usufructuary mortgage of a later date. 

Held further , that the rights of a puisno 
mortgagee oannot be affeoted by the provisions 
of a decree to whioh he was not a party. 

Held also, that suoh a purchaser oannot 
obtain a right greater than the right possessed 
by the prior mortgagee. He can do exactly 
what the holder of the prior mortgage or the 
mortgagor could do — no Icbs and no more. 
Sheo Indar Bahadur Singh Kunwar v. 
Ghazluddlu, 18 O.C. 347 = 33 Ind.Cas. 243. 

^ STUART and PANDIT KANHAIYA LAL, 
A. J. CS. 

(11) Mortgage — Prior usufructuary mort- 
gagee's rights — Rights of purchaser of equity 
of redemption in decree of 1st mortgagee's 
suit to which puisne mortgagee was not 
made party— Declaratory suit by puisne 
mortgagee without asking for further relief, 
maintainability of— Transfer of Property 
Act, S. 67 — Civ. Pro. Code (1908), 
O. XXXIV, r. 1 . * 

A second mortgagee in possession under a 
mortgage under which he was entitled to posses- 
sion, cannot be lawfully ousted from possession 
by his mortgagor or by tho 1 st mortgagee or by 
a purohaser at a sale under a decree in a suit 
on the 1 st mortgage to whioh ho was not a 
party. The purchaser in such a suit, whether 
ho is a first mortgagee or a stranger, does not 
acquiro the rights of the mortgagor as at the 
date of the first mortgage but only thoBe that 
subsist in him at the date of the suit. 

Therefore a puisne mortgagee’s suit for decla- 
ration that the decree and sale in the first 
mortgagee’s suit were inoperative against him 
and that the purohaser was not entitled to dis- 
turb his possession, without asking for further 
reliof is maintainable. Mating San Bwimv. 
A N.K. Nagamatu, 8 Bur. L.T. 261 = 30 Ind. 
Cas. 710 = 8 L.B.R. 266. 

FOX, C J. 

Reference s: — 9 Ind. OaR. 613 = 1 M.W N. 165 
= 21 M.L J. 213 = 9 M.L.T. 431 ; 26 M. 537, 
R, 

(121 Suit by prior mortgagee — Puisne mort- 
gagee a party — Mortgage amount not proved 
—Duty of executing Court, 

Where a suit was brought by the first mort- 
gagee impleading the mortgagor and the Beoond 
mortgagee and a decree was passed for the sale 
.of tho property and the sale proceeds were 
brought into Court and the first mortgagee was 
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paid and the puiBne mortgagee was ex parte and 
did not prove the amount due to him under the 
mortgage. Held thaft the exeouting Court 
oannot inquire into the amount due to the 
Beoond mortgagee and direot the same to be 
paid out of the sale proceeds. 

Whether a second suit by the puisne mort- 
gagee will lie ? 

When a decree is to be executed, the exeout- 
ing Court has only the power to oarry out the 
specific orders contained in the decree. Seiha 
Iyer «¥. Arlmuttu Yathyar, (1916) M.W.N. 
323 = 34 Ind. Cas. 862. 

8ESHAGIR1 AIYar, .7. 

(13) Mortgagor and mortgagee— Assignment 
of mortgage— Equities — Decree debt against 
assignor — Subsequent to date of assignment 
— Equitable set-off— Extent, 

In a mortgage suit by an assignee of the 
mortgage a decree debt subsequent to the date 
of the assignment against the assignor oannot 
be allowed to be set-off. 

The doctrine that there is a right of equitable 
set-off is well founded but has always been con- 
fined to unascertained sums arising out of the 
samo transaction. To give the words (< equit- 
able set- off ” a wider meaning than this appears 
to be very dangerous. 

Assignment of a mortgage is not an action- 
able claim within the meaning of S. 132 of the 
Transfer of Property Act. 

It is well settled that, where a mortgage is 
transferred without tho privity of tho mort- 
gagor, the transferee takes subject to the state 
of account between the mortgagor and tho 
mortgagee at the date of the transfer. 

An assignment of a mortgage is not covered 
by the same rules that govern assignments of 
other ohoses-in-action. Subraraanla Iyer v. 
Subramania Patter, (1916) M.W.N. 361=30 
M.L.J. 616 = 34 Ind. Gas. 859. 

Ayling and Napier, j.t. 

(14) Execution of decree — Preliminary decree 
for sale— Decree absolute — Code of Civil 
Procedure (1908), O. XXXIV, rr. 4 and 5 
— 11 Mortgaged property ,” meaning of. 

A puisne mortgagee brought a suit for sale 
on foot of his mortgage. He impleaded the 
mortgagor and also a prior mortgagee who hold 
a mortgage over the property mortgaged to him 
and also over other properties belonging to the 
mortgagor. A dooree for sale r.f the mortgaged 
property was passed in his favour upon his 
redeeming the prior mortgage. The prior 
mortgage was redeemed by him, and then he 
applied for a dooroo absolute for the sale of 
the property common to both the mortgages 
and also of such properties as were mortgaged 
to the first mortgagee but not to him. The 
Courts below disallowed his application. 

Held, that the puiBne mortgagee had been 
subrogated to tho rights of the first mortgagee 
upon bis redeeming the latter, and the Courts 
below ought to have made the dooree absolute 
in his favour allowing him to sell the properties 
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in the first mortgage over and above the pro- • 
perty common to both the mortgages. 

Per Piggott , J. — So*far as the terms of 
0. XXXIV, r. 5 are concerned, these merely lay 
down that, in a certain event, th'e Court shall 
pass a decree that 11 the mortgaged property or 
a sufficient part thereof be sold. The meaning 
cloarly is that the mortgaged property whioh 
the plaintiffs are under the peculiar circum- 
stances of the case entitled to bring to sale 
shall be ordered to be sold. Neither r. 4 nor 
r. 5 of O. XXXIV says anything about the 
specification of the mortgaged property. 

Per Walsh , J . — Observations made on the 
Court’s inherent powers to amend its deorees in 
order to promote the ends of justice. Udhtihfter 
Singh t. Kanallla, 11 A.L.J. 509 = 38 A. 39Ef= 
31 Ind. Cas. 79. 

PiaaoTT and Walsh, jj. 

(15) Definitions of mortgage and sale — 
Redemption — Partly paid mortgage — 
Transfer of Property Act, Ss. 54, 58 — 
Transfer of interest m property — Presump- 
tion arising from execution of mortgage-deed 
— Consideration of mortgage — Mortgagor's 
competency of objecting to the mortgage- 
completion of mortgage — Evidence Act % 
S. 92 (4). 

Held, that the definitions of “ sale and mort- 
gage ” as given respectively in 8s. 54 and 58 
of the Transfer of Property Act should be 
unreservedly adopted in. the Punjab and given 
their full logioal effect, and that a mortgage is 
a 11 transfer of interests *’ in property, whioh is a 
contract completed at the time of execution 
and not liable to rescission at the option of 
either party, in the absonoo of express or im- 
plied stipulation to that effect. . 

Held, also, that, in the absence of a covenant 
or stipulation to the oonirary, a mortgage is 
complete and the M transfer of interest ” in pro- 
perty is effected, not when the consideration 
for it is paid or made good, but when tho mort- 
gage contract is entered into, regardless of 
whether and when (be consideration is paid or 
made good. 

Held, further, that the presumption being in 
favour of immediate transfer of interest when 
the deed of mortgage is executed, it oould be 
rebuttod by proof of an express stipulation to 
the contrary or by proof of faots and ciroum- 
stances from which such a contrary intention 
might reasonably be inferred. Allah Ditta v. 
Nazar Din, 51 P.W.R. 1916 = 53 P.R. 1916 
(F.B.). 

JOHNSTONE.C J.,OlIEVIS, SCOTT-8MfTli, 
SHADI LAL and LE ROSSIONOL, JJ. 

References : — 153 P.R. 1882; 100i\R. 1889; 
1900 P.L.R. p. 401 ; 59 P.R. 1907=95 P.W.R. 
1907 (F.B.), overruled ; 103 P.R. 1006 = 86 P. 
W.R. 1906, doubted ; 34 A. 273; 29 B. 46 ; 31 
B. 552; 10O.W.N. 1032; 32 M. 201, F ; 19 
Ind. OaB. 676, D . ; 132 P.R. 1879; 16 P.R. 
1884 ; C. Revision 355 of 1906 (unpublished) ; 
26 P.W.R. 1908; 31 P.R. 1911 = 236 P.W.R.* 
1911; 55 P.R. 1911=41 P.W.R. 1911; 66 P.R. 
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1912 = 82 P.W.R. 1812; 67 P.R. 1914 = 207 
P.W.R. 1914; 10 Ind. Cas. 268; 36 M. 114 ; 
18 Ind. Cas. 610 ; 35 C. 1051, R. and Expl. 

(16) Purchaser of equity of redemption — 
Payment to mortgagor of money by a mort- 
gagee left with htyi for payment to pribr 
mortgaged after the sale of equity of redemp- 
tion, effect of, on purchaser's rights — 
Purchaser, whether bound to give notice of 
his purchase to mortgagee. • 

A mortgagor loft a portion of the mortgage- 
money with the mortgagee to pap off a prior 
mortgage but the money was not paid to the 
prior mortgagee. Thereafter the mortgagor 
sold his equity of redemption to tho plaintiff. 
After the sale the mortgagee paid to the mort- 
gagor the portion of the mortgage-money whioh 
had been left with him for payment to the 
prior mortgagee. 

Held, that any doalings between the mort- 
gagor and tho mortgagee made after tho plaint- 
iff’s purchase could not affect his rights and 
therefore the plaintiff oould not bo liablo to pay 
the money paid to the mortgagor after his 
purohaso. * 

Held further, that tho law does not require 
tho purchaser of a property which has been 
mortgaged to give notice of his purchase to the 
mortgagee. Sheo Prasad y, BisheBhar Nath, 
f 19 O.C. 12 = 34 Ind. Cas. 266. 

Lindsay, j c. 

(17) Decree on prior mortgage ivithout mailing 
puisne mortgagee a party— Suit by puisne 
mortgagee— Accounts contained in previous 
decree whether binding on puisne mortgagee. 

Where a prior mortgagee obtained a decree 
for sale on tho basis of his mortgage without 
impleading the puisne mortgagee, and the 
puisne mortgagee subsequently brought a suit 
for redemption of the prior mortgage and 
impugnod therein the correctness of the account 
contained in tho previous decree, held, that the 
proper course in such a case is to proceed on the 
basis of tho mortgage to find out whether the 
amount declared in the provious decree to be 
due to tho mortgagee was excessive and, if it 
was, to readjust tho account as if no such 
dooreo had been obtained. The puisne mortga- 
gee in such a caye is entitled to repudiate his 
liability for anything beyond what is actually 
due on tho mortgage. jGouri Shanker Singh 
(Thakur) v. Ral Rajrang Bahadur Singh, 19 
O.C. 39 = 35 Ind. Cas. 434. • 

Pandit ICanhaiya LAl. a.j.c. 

(18) Construction of mortgage-deed— Describ- 
ed as bond at the end — Effect of— Interest 
— Costs . 

Held , that a document given by the mortgagor 
to the mortgagee for the additional advance 
made to the former by the latter is praotioally a 
mortgage deed, although at its end it is describ- 
ed as a bond in whioh it is stated that tbe debt 
shall be secured on the immoveablo proporty 
already mortgaged and that tbo earlier mort- 
gage shall be irredeemable except upon die- 
oharge of the debt seoured by the said document. 
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and that the mortgagor is not at liberty to 
olAim redemption without paying the principal 
and interest at the agreed rato duo thereon. 

In this case interest, at the agreed rate of 
Rs. 2-2 0 per cent, per t mensejn for nearly 
18 years amounting to Ks. 453-12-0 was allowed 
on the principal of Rr. &) and all costs. Lalla 
Hukam Chand v. Kadar Buksh, 100 P.W.R. 
1910. 

SHADi I^t. and Le-ROSSIGNOL, J.T. 

References’. — 14 G. 6b7, Diss. ; li Ind. Cas. 
629. R. 

(19) Mortgage- decree — Kxecution sale— Pur- 
chase by decree holder — Application by 
judgment- acb tor to set aside sale— J jimita- 
tion Ad (1908), Sch. I, Art. 106, or S 231, 
Chet a Nagpur Tenancy Act (VI, B.C. of 
1908), applicable. 

In execution of a morlMgo-decroe, tho mort- 
gaged property was sold on 21st December 193 2 
and was purchased by the decree-holder and the 
sale was confirmed on the 15th February 1913. 
On 2Sth August 1914, the judgment-debtor 
applied to set aside the sale on the ground that, 
under S. 47 of tho Ghota Nagpur Tenancy Act, 
the sale was null and void. 

Held— That tho application wa^ barred by 
limitation, if not under Art. 16G of tho Limita- 
tion Aot, at any rate under S- 231 of the Chota 
Nagpur Tenancy Act. Nilmoni Goswami v. 
Roban Majhl, 20 G-W.N. 1243 = 1 Pat. LJ, 
483. 

SHAKFUnmN and ROM, J.l. 

(20) Decree for road- res*'— Purchase in execu- 
tion— Title of purchaser whether paramount 
to that of mortgager over same property — 
S. 65. Act VI 11 of 1885 (Bengal Tenancy) 
—Ss. 47. C4 (A), 64 (B) t Act IX of 1880 
{Bengal Road-cess ). 

The definition of rent in ihe Bengal Tenancy 
Aot includes road cess, and therefore, under 
8. 65 of that Act, a decree for road cess ih a 
first chargo upon the tenure. The provisions 
of Sf. 47, 64 (A> and 61 (B) of the Road-cess 
Act alao support this viow (a>. 

Tho purchase m execution of a decrea for 
road-cess gives the purcha or a title paramount 
to a mortgage over the uamo properly, oven 
though the mortgage v-ns prior to the decree. 
Cheoditti v. QuadreBa, 1 Pat. L.J. 161. 
MUiiLlCK. .1. 

Reference : — (a) 21 G. 722, R. * 

(21) Marshalling of securities — Right, when 

available— Suit bv prior mortgagee — Subse 
guent mortgagee, a necessary party — Prior 
mortgagee , nqht of, to enforce his securities 
— J'uisne mortgagee , when can redeem prior 
m^rtgaoe. , 

The.doctnne of marshalling which finds ex- 
pression in 8. 81 of the Transfer of Proporby 
Act cannot bo availed of by a subsequent 
mortgagee who has u >tice of the prior mortgage. 

A subsequent mortgagee is interested in the 
equity of redemption and is a necessary party to 
a suit brought by the prior mortgagee on the 
footing of his mortgage. 
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Where, therefore, a decree is passed behind 
his hack, he is ontitled to treat it as a nullity 
and his rights remain Unaffected by the deoree 
and by proceedings in execution thereof. 

Thero is no provision of law preventing a 
prior mortgagee from bringing a suit with 
the object of getting the full benefit of the 
security which he holds (a). 

A puisne mortgagee, who has not been joinod 
as a parly to the suit of the prior mortgagee, is 
ontitled to redeem tho prior mortgage with a 
viow to»enforcing his own mortgage upon pay- 
ment of '•uch sum as may bo found duo (6). 
Klshen Chand v. Ramsukh Das, 81 P.W.R. 
19i6 = 86 P.R. 1916 -33 Ind. Cas. 815. 

, &HADI LAL and LESLIE- JONES, JJ. 

Reference s: — (a) 23 A. l = A.W.N. (1900) 
178, F. (6) 26 M. 537 , 28 B. 53 = 5 Bom. L.R. 
892, F . 

(22) Mortgage decree — Sale in execution and 
purchase by mortgagee— Mortgaged proper ty 
sold for arrears of revenue— Purchase 
subject to mortgage— Mortgagee purchaser 
whether can bring a suit for possession 
against put chaser in revenue sale — Remedy 
of former. 

A mortgagee sued tho mortgagors on the 
mortgage and obtained a decree, in execution of 
which he purchased tho mortgaged property 
and obtained formal delivery of possession, but 
in tho meantime Lhe mortgaged property had 
been snld for arrears of revenue and purchased 
by strangers. Tho purchase at tbo revenue sale 
was subject to the plaintiff’s mortgage. 

The mortgagee purchaser now brought a suit 
for possession against the purchasers at tho 
revenue sale. Held that the plaintiff was not 
entitled Iq a dccrco for pos«esuon, but he was 
entitled to the ordinary remedy of a mortgagee, 
namely, to have the mortgaged property put up 
for sale, if thy defendants failed to redeem. 
Balli Sinifh v. BIndeswari Tcwari, 1 Pat. 
L.J. 133 = 35 Ind. Cas. 532. 

GlIAMIKR, C.J. and JWALA Pit ASA 1), j. 

(23) Stipulation to pay by instalments — 
Provision to call up whole amount 90 days 
after demand— Failure to pay instalments 
— No final demand — No right to sue for 
whole amount — Construction of the bond — 
Proper relief. 

On theJ4th November 1912, the defendant 
mortgaged cortain immoveable properties to 
the Alliance) Bank of Simla (plaintiff), in lieu 
of a sum of Rs. 15,000 bearing mtcrost at 7 per 
cent per annum with six-monthly rests. Ac- 
cording to the terms of tho bond, the principal 
was to be repaid in five annual instalments of 
Rs. 3,000 tiach beginning on the 1st January 
1914. The bond also contained a provision that 
the mortgagor will, 90 days after demand, pay 
to the Bank or its assigns the amount for the 
timo being owing by tho mortgagor to the Bank 
on account current to be made up with interest 
and other charges. 

• The defendant failed to pay the firBt instal- 
ment, and the Bank, after some correspondence,. 
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sued for tbe rocovery of the wholo amount due. - 
It was contended by the defendant that accord- 
ing to this provision th8 Bank was not entitled 
to claim even the amount of the fi/st instalment 
until 90 days after demand and Jihat tho Bank 
having failod to make a demand 90 days before 
filing the suit, tho suit was not maintainable. 

Held that the Bank was fully entitled to tue 
for the amount of each unpaid instalment as 
soon as it fell due, and that tho provision in 
question is one which confers on the Bank the 
further right to call up tho whole amount of 
the dobt whenover it thought fit and whethor 
or no thero had been any dofault on tho part of 
the mortgagor, 90 days after doinand. 

Held , also, that, although tho defendant ^as 
failed to carry out the terms of the mortgage 
contract, the Bank was not entitled to put an 
end to tho contract, and to call up tho whole 
amount although tho remaining instalments 
have not fallen due (a). 

Held fuithcr that, as there was no linal 
demand for tbe payment of tho whole debt 
90 days before the institution of the suit, tbe 
Bank was only entitled to claim the amount of 
tno first instalment plus tho interest due on 
the whole debt, up to thu date of institution of 
the suit. Kanhaya Lai v. Alliance Bank of 
Simla, T,'2 i J .K. 191G=IG1 P.W.K. 191G = 6 
P.L.tt. 1917 “35 Ind Gas. 561. 

Sit A 1)1 LtATj and LESLIE- JONHS, JJ. 
Reference :— ia) 2G B. 211, D. 

(24) Mortgage— Decree for sale with provision 
for recovery of balance of decree amount 
from the other properties of the mortgagor if 
sale- proceeds arc insufficient — Execution — 
Starting point of limitation. 

Heldonn reference to tho Pull Bench that 
where a mortgage decree lor salo also includes 
a provisional decree tor rocovery of .any balance 
from the other properties of the mortgagor in 
oase tho sale-proceeds of.t.ho mortgaged property 
are found insufficient to satisfy the ontiro 
dccrco amount, the period of twelve years 
limited by 8. 48 of the Godo of Civil Procedure, 
for execution of the decree against tho other 
properties of the mortgagor begins to run, not 
from tho date of tho decree, but only from the 
date when the mortgaged properties aro sold 
and tho sale-prooeods are found insufficient to 
satisfy tho decree ”(a). * 

Properly speaking, there should bo first a 
decree for salo of the mortgaged properties, and 
if the mortgaged properties wero found insuffi- 
cient, a separate decree or order should then 
be made for Realization of tbe balance from tbe 
person and other properties of the judgment- 
debtor. But as there was a voty prevalent 
practice in tho mofussil Courts to draw up one 
deoree providing for tho sale of tbe mortgaged 
property and if the sale-proceeds wore insuffi- 
cient to satisfy the deoree, for recovery of the 
balanoe from the other properties of the mort- 
gagor, it was held that a combined decree like 
this, though irregular, would be within the 
oompetenoy of the Court and binding on the 
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parties. Alyasamler v. Yenkatachela Modal!. 

31 M.L.J . 513 = (1916) 2 M.W.N. 296 = 4 L.W. 
507 = 20 M.L T. 391. . 

ABDUK RAniM, O.C.J., and 8ESHAGIRI 
AlYEI^and PHILLIPS, JJ. 

References (a) 29 Ind. Cas. 556 ; 26 M.L. 
J. 83; 10 M.L.T. 399 ; 30 M. 461; 18 M.L. 
J, 548 ; 16 C.L.J. 318 ; 38 M. 677 ; 29 M. 46 ; 
36 M. 104 = 21 M.L.J, 546 ; 29 A. 12 ; 33 A. 264 
(P.C.) ; 16 C.W.N. 192 ; 20 M. 407 = 7 M.L.J. 
G6; 27 A. G19 ; 7 M. 80 ; 7 M. 83 ; 23 M. GO, R. 

(25) Mortgage — Suit by a first mortgagee 
without making a subsequent usufructuary 
mot tgagee a party— Decree and sale there - 
under — Properties purchased by the mort- 
gagee— Subsequent mortgagee renewinq hie 
mortgage after decree- * Whether the previous 
usufructuaiy mortgage ktpt alive— Suit for 
possession by the decree holder auction-pur- 
chaser— Maintainability. 

Where a mortgagee, who had purchased 
mortgaged properties in execution of tbe dccroo 
m tho bUit on his mortgage, to which a second 
usufructuary mortgagee, whose morlgago Ivas 
before the decree aud who had taken a new 
usufructuary mortgage after the date of tho 
decree from the owner, was not a party, brought 
a suit for possession under O XXI, r. 103, Civ. 
Pro. Code, ag-tinst the owner and tho second 
usufructuary mortgage. 

Held, that in the absence of proof of any 
intention on the part of the usufructuary mort- 
gagee to give up h^s security under tho first 
deed ho muHt be presumed to hive intended to 
keep it alive and ho was entitloii to rely on it 
against the plaintiff’s decreo r.rd sale under it. 

Held also, that, the defendant being in the 
position of a puisne mortgagee with possession 
and the plaintiff, in that of first mortgagee who 
had purchased ibo property in execution of tho 
decree on his mortgage to which tho puisne 
mortgagee was not a party, the plaintiff’s suit 
for possession must fail. 

The question whotber previous incumbrances 
paid off or renowed were to be treated as still 
kept alive or as extinguished against mesno 
incumbrances is one of intention of tho parties 
to the transaction and, where there is no dear 
evidence of that intention from express declar- 
ations or attendant circumstances, parties must 
rfe presumed to have intended wjiat is for thoir 
benefit ; the mere fact that the incumbrance 
has been paid off or renewed does not dooide 
tbe question. 

Whore a subsequent incumbrancer alleges 
that a prior incumbrance has been extinguished 
by payment c* renewal it must bo clearly estab- 
lished by cogent evidence, whether direct or 
inferential that the person making the payment 
or taking tbe renowed deed, deliberately and 
with the knowledge that it was to his benefit to 
keep tho prior inoumbranco alive eleoted to 
extinguish it for all purposes ; otherwise the 
presumption that a man intends what is to his 
benefit should be allowed to prevail. 
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The principle endec which protection is 
granted to persons renewing prior inoumbran- 
oes against intervening incumbrances applies 
alBO .to oases of intervening decrees under whioh 
property has been sold. 

Tn a usufructuary mortgage possession is an 
essential part of the security and what is kept 
alive is not morely the security but the rights 
of the mortgagee on the property under the 
deed. Sree M.ahant Prayag Doss Jee Yarn y. 
Ravur Chengama Naldu, 20 M.L.T. 295 = 
(1916) 2 M.W N. 288=* 4 L. W 477. 

audur Rahim, o.c.j. and Kbishnan, j, 

(26) Sub-mortgaq6 — Mortgagor paying off 
mortgage amount without notice of the swb- 
mortgage—Good faith of mortgagor — Suft- 
mortgage % if extinguished- Right of sub- 
mortgagee to enforce mortgage security — 
Question of notice decided without an issue 
thereon — Objection , if can be raised in 
appeal— Practice. 

A sub-mortgage is extinguished by the bona 
fide payment of the mortgage-debt by the mort- 
gagor without notice or knowledge of the sub- 
mortgage and it is for the Bub-mortgagce to 
allege and prove that tho mortgagor bad notice 
of his sub-mortgage before redemption took 
place (a). 

Whore the lower Court found against the fact 
of notice though there was no issue on the 
point. 

Held that an objoctiou as to want of issue 
cannot bo raised in Booond Appeal since tho 
defect, if any, was due onl^ to the person rais- 
ing the objection m the present oase. Chlna- 
ivamy v. Yenkata Ramakrtshnayya, 4 L.W. 
602=* (1917) M.W.N. 111. 

Spencer and Phillips, jj. 

References'. — (a) 18 M.L.J. 462; 29 B. 
199. R. 

(27) Suit on mortgage — Want of necessary 
parties. 

A mortgage is indivisible, and, if upon the 
reoord, there be not found all parties entitled 
to a share of the monoy due under tho mort- 
gage, the 6uit must bo dismissed in its 
entirety ( a ) Olrwar Naraln Mahton v. 
Mussammat Makbunessa, ) Pat. L.J. 468 = 36 
Ind. Cas. 542. 

ROE and JWAEA PR A, SAT), .T.F. 

Preference : — {a) 6 C. 6 15, F. 

(28) Mortgage by certificated guardian — 

Sanction to raise Fan aranted by District 
Jndqe but subsequently revoked— Money 
lent without notice of revocation and appli- 
ed by guardian for minor' s benefit — Effect 
of the revocation of sanction on the mortgage 
— Rate of mtfi est. 

The oertifieatod guardian of a minor obtained 
the leave of tbo District Judge to raise a 
loan for a certain amount from the plaintiff. 
Subsequently the District Judge called upon 
the guardian to state whether the mortgage 
had been executed or not and on the guardian’s 
failure to do so the Judge revoked the order. 
No notice of revocation was given either to tho 
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'plaintiff or the guardian and the plaintiff' 
advanoed the monoy on the mortgage which 
was exeouted by the guardian and the entire 
amount was •applied to the benefit of tb6‘ 
minor’s estate.. The rate of interest wbb not 
placed before the District Judge and was not 
sanctioned by him but that stipulated in th& 
mortgage bond was Rs. 1-8-0 with annual 
rests: 

Held — That even assuming that the order of 
tho District Judge, revoking the lease was 
effective as against the plaintiff the transac- 
tion stood in the same position as if there was 
no sanction by the Judge to tho oertifieatod 
guardian. The order was merely a voidable 
one under S. 30 of the Guardians and Wards 
Aot at the instance of the minor on coming of 
age after restoration of the benefit reoeived by 
him under the order and the plaintiff was 
entitled to a decree for the amount advanoed 
by him on the mortgage bond but only to 
interest at iho rate of 12 per cent, simple 
interest. Manasharam Das y. Ahmad Hossein 
Prodhan. 21 U.W.N. G3. 

CHATTER, TEA and RICHARDSON, JJ. 

(29) Mortgage— Gross and culpable negligence 
of vendor ( first mortgagee) tn leaving title 
deeds with vendee (mortgagor) — Whether 
prior mortgage postponed thereby in favour 
of subsequent mortgage by deposit of title 
deeds— Search in Registration office— Con- 
structive notice— Priority — Transfer of 
Properly Act (IV of 1882), Ss. 3, 78. 

There are three ingredients in S. 78 of the 
Transfer of Property Act — fraud, misrepresenta- 
tion, or gross negligence. The section makes 
these ingredients disjunctive and one oannot bo 
defined in terms of the other or others. They 
are three different kinds of conduct and are in 
no way oo-extensive (a). 

Per Holmwood % J. — The mere omission on 
tbe part of the mortgagee to take and keep the 
title deeds is not of itself gross negligence and 
tbe oxistenoe of gross negligonoo must be deter- 
mined according to the ciroumstances of each 
oaso — and ono of tho circumstances to be taken 
into consideration is tho fact that in this 
country a universal system of registration 
exists (b). 

Per Holnwood , J. — What constitutes gross 
negligence is always excessively difficult either 
to define or by way of anticipation to illustrate. 

Per Rolmwoodt J . — Neglect to reoovor the 
title deeds by a vendor frem a vendee who has 
secured the greater part of tho puicbAHe-monoy 
to the vendor by giving him a mortgage on the 
property itself, when the vendor has full notice 
that the vendee is impecunious and a bad pay- 
master and thereby tho vendee is enabled to 
obtain a second mortgage on the property by 
deposit of tho title deoda, is gross and oulpable 
negligence, and is rendered more so by a 
deliberate suppression of the existence of tho 
nfcrtgago in tho sale deed and a suggestion that 
the purohase-money was required in oaeb and. 
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paid aooordingly. Suoh negligence postpones 
the rights of the prior mortgagee. 

Registration not being Jb itself notice a searoh 
made by the clerk of the solicitor to the vendee 
who has an interest to conceal the enoumbranoe 
from the seoond mortgagee oanndt saddle the 
latter with notioo of the enoumbranoe. Nanda 
Lai Roy v. Abdul Aziz, 43 C. 1052 = 34 Ind. 
Oas. 115. 

HOLMWOOD and IMAM, JJ. 

References : — (a) 2 C.W.N. 750 ; (1860) 2 De 
G.F. & J. 678 ; (1907) 2Ch. 104, R. (6) 2 C.W. 
N. 750 ; (1860) 2 DeG. F. & J. 578. R. 

(30) Difference between English and Indian 
law as to the conception of mortgagee — 
Transfer of Property Act , Ss . 68 and 66-*- 
Lease by mortgagor in possession. 

Under the Transfer of Property Act, 1882, a 
mortgage is a transfer of an interest in specific 
immoveable property for the purpose of secur- 
ing (1) the payment cf money advanced or to 
be advanced by way of loan, (2) an existing 
or future debt, or (3) the performance of an 
engagement which may give rise to a pecuniary 
liability. In whatever terms the document 
may be expressed nothing more than wbat is 
stated in 8. 58 (a) is effected. Consequently 
although in the case of an English mortgage 
the mortgagor transfers the proporty absolutely 
to the mortgagee the Indian law does not 
recognizo that he does so in fact, and tbe mort- 
gagor remains in Indian law owner of the 
proporty subject of course to tbe mortgage. 

The fictions of English law in regard to the 
legal and equitable .estate have not been con- 
tinued in India. 

A mortgagor in possession oan prima facie 
exereiBO the ordinary rights of an owner in 
possession. 

The only restriotion imposed cn him is that 
contained in S. 66 of the Transfer of Proporty 
Aot, that is to say, he must not commit any 
aot which is destructive or permanently injuri- 
ous to the property if tho security is insufiioient 
or will be rendered insufficient by such aot. 
Tana Peena Cheena Pltchay Meera Rowther 
v. Mammakantakath Pathumakutfcy Uma, 
8 Tj.B.R. 413 = 9 Bur. L.T. 243 = 34 Ind. Cas. 
24. 

FOX, C.J., and TWOMEY, J. 

(31) Mortgage— Simple mortgage-deed and 

lease executed simultaneously, effect of — 
Agreement putting mortgagee in possession 
to appropriate profits in payment of princi- 
pal money ^admissibility of — Evidence Act, 
S. 92 — Transfer of Property Act , S. 76, 
cl. (7i). f 

Where a simple mortgage-deed provided that 
the principal money oarried no interest and 
simultaneously with the execution of the mort- 
gage-deed tho mortgagor executed a lease in 
favour of the mortgagee for a period of six 
years whioh was tho term fixed for payment in 
the mortgage-deed, held, that the lease and* 
mortgage could not be treated as constituting 
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one transaction, namely, that of a usufruc- 
tuary mortgage. 

In this ease the mortgagee was ejeoted trom 
the property on the expiration of the lease, 
but was subsequently /estored to possession* of 
a portion of tho propertv. It was alleged that 
the arrangement betweeb the parties was that 
the mortgagee was to enjoy the profits, credit- 
ing them* to the repayment of the principal 
money. # 

Held, that the alleged arrangement, whioh 
was not one for satisfaction of tho Worms of the 
deed of mortgage, but in direot contradiction of 
tbe terms of the deed • of mortgage, could not 
bo proved under 8. 92 of the Evidence Aot. 

Held further , that 8. 76, ol. {h) of the Trans- 
fer of Property Aot has no application to a oaso 
where the mortgagee has not been shown to be 
in possession qua- mortgagee. Muhammad 
Husain (Mir) v. Muhammad Ashgar (Salyed), 
19 0.G. 328. 

8TUART, J.C. 

(32) Mortgage — Simple mortgage — Mortgagor 
and mortgagee— Recitals in mortgage bored 
— Effect— Deed containing no words con- 
veying interest in immoveable property — 
Effect— Validity as simple mortgage— Mort- 
gagor in possession — Scope and extent of his 
• powers — Acts done by him when binding on 

mortgagee— Manager of minor mortgagor's 
estate — Agreement entered by him on 
minor's behalf in excess of his authority — 
Invalidity— Entry in record of rights on 
the strength of such agreement — Power of 
High Court to enquire into basis of entry — 
Transfer of Property Act , 1882, 8. 68 (a) 
and (6) — Guardians and Wards Act fVIlI 
of 1890), Ss. 27 and 29. 

When a mortgagor is allowed to remain in 
apparent possession and ownership of the mort- 
gaged properties, tbe recitals in the mortgage- 
deed are very important in considering t.he 
nature and the scope of the implied authority 
whioh arises as between the mortgagors and 
mortgagees. 

A deed which is expressly callod a mortgage- 
deed and expressly mortgages and hypothecates 
tbe property charged as security for the mort- 
gage debt, is according to the law of India, a 
valid simplo mortgage.. The deed need not 
cowtain any words involving a transfer of any 
specific interest in immoveable property (a). 

Where a mortgage bond is executed on behalf 
of certain minors by the manager appointed by 
the Court and in pursuance of a statute, viz., 
the Guardian and Wards Aot VIII of 1890, tho 
face that the Manager was tho person who exe- 
cuted the mortgage and is declared to bp the 
Manager of the estate, rather limits than 
extends tho ordinary rights of a mortgagor in 
possession (b). 

While a mortgagor remains in possession 
after tho date of a mortgage he can deal with 
the property in the usual and customary way 
so as to bind the mortgagee ; but be must not 
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do anything prejudicially affecting the mort- 
gaged property as socurity lor the mortgage- 
debt* 

Whero a person gets a contractual benefit 
from a mortgagor in po&ression after the date 
Of the mortgage, tho onus is upon suoh person 
to prove that it was a benefit Which he might 
derive and retain in tho usual course of the 
management ol the property. 

Where the status of the defendants as 
recorded in the Reoord-of-rights was made on 
foot of an agreement not legally binding upon 
the mortgagees, tho High Court is entitled in 
law to inquiro and exairime into the grounds 
and basis upon which tho entry in the Rccord- 
of rights was made. Anand Ram Marwarl y, 
Dhanpat Singh, 1 Pat. L.J. 563. 

Atkinson and Kingkfouj). jj. 

References: — (a) 31 A. 446; 35 C. 837, F. 
( b ) 17 C.L.J. 388, F. 

(33) Mortgage — Mortgagee in possession — Duty 
to keep mortgaged property in repair — 
Reasonable expenditure on irrigation — 

*' Impossibility to ascertain sums spent — Right 
to amount spent therefor — No right to sums 
paid for cesses — Road cess— Transfer of 
Property Act, Ss. 72, 76 (3). 

A mortgagee in possession i> required to keep 
the property in repair, and reasonable ex- 
penditure upon irrigation comes under iha 
heading of keeping the property in repair. 
But where it is impossible for the Court to say 
from the mortgagee's ccnunts what sums 
were actually expended for tho baro keeping of 
the property in repair, and what suras were 
spent on improvements of tho properry, tho 
Court will not assess any figuro under this 
head. 

A mortgagee is not entitled to add the 
expenses be incurred for payment as cesses (e.fl., 
road-oess) to his mortgage security, 

The payment of a public charge for which tho 
proporty may not bo summarily sold cannot be 
constituted a charge upon the property (a). 

8. 7 £ 2 of tho Transfer of Property Act does not 
cover a case in which the right, title and 
interest only of the mortgagor is to be put up 
for sale. It covers only the case of a payment 
made to save tho soourity itself. Rajondra 
Prasad y. Bahuria Ratan Jote Kuer, 1 Pat. 
L.J. 589. - 

ROE and JWAL.A PRASAD, JJ. 

Reference : — (a) 30 C. 794, Ref to. 

(34) Mortgage — Non- transfer able occupancy 
holding — Landlord taking mortgage from 
tenant — Prior mortgagees — Landlord suing 
on his mortgage-No right to question valid- 
ity of prior mortgages. 

Where the landlord who takes a subsequent 
mortgage from his tenant, sues the latter on tho 
mortgage, be cannot claim to sot aside all pre- 
vious mortgages on the ground that the pro- 
perty which waB mortgaged was non transfer- 
able and that the mortgages were effected 
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without his oonseut (a). N&tab&f Sarkar y, 
Nafcabar Mandal, 33 Xnd. Cas. 112. 

WOODROFFE and CUAUDHARI, JJ. 

References^. — (a) 27 Ind, Cas. 61 = 18 C.W.N. 
971 = 20 C.L J. 52 = 42 C. 172 (F.B.), R. 

(35) Evidence — Mortgage deed — Execution 
proved— Denial of payment of consideration 
— Onus of proof . 

A mortgage deed the execution of whioh ia 
proved is presumed to have been executed for 
oon.sideraticn, and if the mortgagor pleads 
non-receipt of consideration, the onus of pro- 
ving che plea lies on him. 

Whore a mortgage-deed purports to have been 
oxecuted in consideration of a debt due under a 
prior mortgage-deed and tho execution of both 
deedH is proved, tho evidonco afforded by tho 
execution of the prior deed read with further 
admission of tho oxistonce of the debt evidenced 
by it, in tbe subsequent deod, is sufficient proof 
of the existence of the antecedent debt in 
satisfaction of which the second deed was 
executed. Narain Singh v. Ruatora Singh, 
33 Ind. Cas. 777. 

Kaniiaiya Lae, a.j.c. 

(36) Unregistered mortgage-deed — Personal 
liability— Covenant for payment of money 
on certain contingency — Absence of such 
contingency. 

The question of the personal liability of a 
mortgagor depends upon the construction of 
tbe document in each, case. The test is what 
is the remedy provided for tho satisfaction of 
tho mortgage debt in each case. 

Suit on an unregistered mortgage bond. The 
principal issue for decision in tho case was 
wnether the defendant was personally liable. 
Tho mortgage deed had provided that in ease of 
thore being any dispute as to the title to tho 
mortgaged property or in case any defect in 
title to come to light the mortgagor was to bo 
personally liable. It also contained a promise 
to pay tho money within a fixed period. Tho 
remedy provided in the bond for tho satisfaction 
of the mortgago-dobt was the transfer by way 
of bale to tbe morlgagco. Held that tho contin- 
gency motioned in tho bond did not arise and 
as tbe personal covenant is entered into in 
every form of mortgage, the remedy provided 
for non-payment also showed thar there was no 
personal -liability on the part of tho mortgagor 
to pay. Consequently the present suit to enforce 
the personal liability was not maintainable. 
Nazira Husain v. Mahabir Prasad, 30 Ind. 
Cas. 224. 

Lindsay, j.c. 

References : — 3 Ind. Cas. 871 = 12 O.C. 275 ; 
22 1. A. 68 '.r 22 C. 434, R. 

(37) Mortgagor's power of alienation after 
mortgage — Right of assignee— Effect of 
sale or foreclosure proceedings . 

A mortgagor cannot by any dealings with the 
mortgaged property subsequent to the date of 
tho mortgage affect the rights of the mortgagee 
»under the contract, subject to the oondition 
that tho mortgagor's power of alienation is not 
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restricted. The assignee of mortgaged property j< 
can take only subject to the encumbrance, and | 
if the property is sold fir foreclosed by the 
mortgagee in proceedings properly taken for the 
purpose, the interests which the mortgagor may 
have creatod subsequent to the mortgage may 
be destroyed. Syed Husain y. Bank of Upper 
India, Ltd.. 30 Ind. Cas. 289. 

Lindsay, j.c., and Kanhaiya Lal., 
A.J.C. 

(38) Prior unregistered mortgage— Subsequent 
registered mortgage — Priority . 

As between a prior unregistered mortgago 
and a subsequent registered mortgage the 
former cannot olaim priority ovor the latteiw 
Gajadhar Lal v. Gulaba, 30 Ind. Cas. 388. 
Kanhaiya Lal, a.j.c. 

(39) Right of mortgagee to value of improve- 
ments— Proof of claim. 

A mortgagee who claims the value of improve- 
ments effected by him will be allowed a moder- 
ate amount on proof of his claim by satisfactory 
ovidenco and he cannot succeed if the alaim is 
extravagant and not supported by documentary 
evidence. Sham Sundar v. Harbans Singh, 
30 Ind. Cas. 517. 

JOHNSTONE and SHAH DIN, J.T. 

(40) Mortgage not proved to be duly executed 
— Simple money-decree cannot be given. 

A simple monpy-decree cannot bo given, in a 
suit on a mortgage if the mortgage is not proved 
to have been duly executed according to the 
provisions of the Transfer of Property Act, as it 
would entirely change the cauHo of action. 
Munshl Lal v. Mangat Rai. 31 Ind. Cas. 706. 
RICHARDS, C.J. and RAFIQUE, .7. 

(41) Mortgage — Suit thereon — No prayer 
for simple money decree— Grant of such 
decree discretionary with Court— Limitation 
Act , 1908, Sch. I, Art . 116 — Period of 
limitation— Starting point . 

The Court is not bound to givo a simple 
monoy-dccree where the plaintiff sues to realise 
his d^bts on the foot of a mortgage. No doubt 
a simple money-decree is frequently given by 
the Court but this is a matter of graco. When 
it does so it should, strictly speaking, amend 
the plaint by adding a claim for a simple money 
decree against the individual and the decree 
ought to bo against that individual* 

The contention that limitation under Art. 
116, Limitation Act. 1908, runs from the date 
of the registration of the bond is extremely 
doubtful. Mohan Lal y. Lekhraj Singh, 33 
Ind. Can. 111. * 

Richards, c.j. and Rafique, j. 

(42) Mortgagee — Under proprietary riqhts, if 
entitled to claim— Oudh Rent Act (XXII of 
1886). 8. 107 II. 

A mortgagee cannot olaim under-proprietary 
rights under S. 107-11 of the Oudh Rent Aot» 
(XXII of 1886), as he cannot be considered a 
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successor by transfer, to the original grantee. 
Kiaban Dayal v. Thakur Prasad, 33 Ind. 
Cas. 203. 

CAMPBELL, J.M. 

(43) Mortgage— Mortgage of zemindari and^ 

sir lands — Loss by mortgagor of zamindari 
rights— Mortgage to be effective against 
mortgagor's ex-proprietary rights — Suit to 
establish ex-proprietary rights— Adverse 
possession. • 

When a zamindar haviDg mortgaged his 
zamindari rights together with his str land loses 
his zamindari rights /md beoomes an ex-pro- 
prietary tenant cf the sir, the mortgage docs not 
become ineffectual ns regards the sir but takes 
effect as a mortgage of the oxproprietary rights. 

By three deeds the plaintiff mortgaged to eaoh 
of three persons A, B and C, 1/3 of his share of 
tho lands together with the si** area annexed to 
it, and subsequently exocuted a simple mort- 
gage of tho entire Bharo in favour of C. Under 
this mortgage the entire share was in 1893 
brought to sale and purchased by D. D sold 
the share in 1896 to E tho successor in interest 
of C. More than 12 years after this the 
plaintiff sued to establish his ex-proprietary 
rightp in the .str which aoorued to him in 1893. 

Held (i) that the olaim as regards tbo 1/3 
chare in E’s possession was barred, for in 1916 
the. plaintiff was against E entitled to olaim 1/3 
share of Lho ex-proprietary tenancy which had 
been mortgaged to C, without any payment 
whatever under the mortgage deed, and E’s 
possession was therefor# from that limo forward, 
as regards that share, adverse to the plaintiff ; 
(n) that as to the two-thirds mortgaged to A 
aud 13 as Lho plaintiff was not entitled to posses- 
sion of his ex-proprietary rights till tho mortga- 
ges were redeemed, his rights might be recorded 
as existing subject to tho mortgago rights of 
A and B. Ram Dh&rl Singh v. Jugul Singh, 
33 Ind. Caa 483. 

BA1LLTE, S M. and TWEEDY. J.M. 

References :—(a) 24 A. 533 = A W N. (1902), 
155, F. 

(44) Mortgage — Sale of mortgaged property — 
Subsequent suit on mortgage by mortgagee 
— Non- joinder of purchaser, effect of — Civ . 
Pro. Code ( Act V of 1908), O. XXXIV, 
r. 1. 

A* mortgagee who brings a suit on tho mort- 
gage should under O. XXXIV, r. I, Civ. Pro. 
Code, join a prior purchaser of tho mortgaged 
property as party. If failing to join him, he 
obtains a decree for sale and brings the property 
to sale, neithor tho decree nor sale would be 
binding on suoh purchaser. MaungPe v. Y.P. 
Parmaysam PlTlay, 33 Ind. Cas. 760. 
Parlett, j. 

References.— »7 A. 434=*.AW.N. (1895) 83, 
D.\ R B. 168; 26 M. 484=>13 M.L.J. 131 ; 21 
C. 216, F. 

(45) Prior and puisne mortgage— Decree in 
favour of prior mortgagee- Sale of mortgaged 
property— Receipt of small sum of money by 



1091 THE CURRENT IfSDEX, 1916. 1093 


M ortgage—(Ccntinued ). 

1.— General— [Continued)* 

puisne mortgagee— Decree by puisne mort- 
gagee, application for — Civ, Pro, Code ( Act 
V of 1908), 0. XXXI V, r. G— Person and 
other property of judgment-debtor liable to 
balance of money due, 

* A dcoree-holder obtained a decree for a sale of 
the property mortgaged against the judgment- 
debtor in August 1912. That dooroe was made 
absolute in May 1913. The property mortgaged 
was meanwhile sold in execution of a prior 
mortgage decree obtained by a third party to 
which the ^decree-holder was a party. The 
decree-holder did not pay the money due on the 
prior mortgage and allowe'd the mortgaged pro- 
perty to bo sold, contending himself with a small 
sum of money received by him out of the 
surplus sale-proceeds in part satisfaction 
of puisne encumbrance. In October 1913 he 
applied for a decree under O. XXXIV, r. 6 of 
the Civ. Pro. Code (Act V of 1908) for the 
balanoe of the money due to him against the 
person and other property of the judgment- 
debtor. 

, Held that the decree-holder was entitled to 
obtain a decree for the balanoe due on his mort- 
gage againBt the person and other property of 
the judgment-debtor ; that becauso ho was a 
party to docreo in execution of which tho mort- 
gaged property was sold he was bound by the- 
sale and could not bring the mortgaged pro- 
perty to sale again in execution of his decree ; 
and that it was not obligatory on him to redeem 
the prior mortgage and if the property could 
not be sold again it was ooon to him to givo up 
his lien and seek a deoree for the balance due 
to him under O. XXXIV, r. 6 of tho Civ. Pro. 
Code (Aot V of 1908). Was! All v. Jang 
Bahadur Singh, 34 Ind. Cas. 48. 

Stuart and Kanhaiya Lal, a.j. cs. 

References 25 A. 79 ; 28 A. 19 ; 29 A. 369; 
34 A. G06; 14 O.C. 62 ; 22 A. 404; 31 A. 373; 33 
C. 890 ; 11 C.L.J. 639 ; 18 C.L.J. 133, R. 

(46) Mortgage— Entries in Khewat — Defend- 
ants shown as mortgagees in possession— 
Attestation of the entry by them — Effect — 
Admission— Onus of proof — Inference to be 
drawn. 

Where it was allogod that at somo time or 
other in 1859, the plaintifl mortgaged his pro- 
perty to the defendants^and where there were 
certain entries in the" Khewat of 1877, f he 
verification A which was attested by the 
predecessors of tho defendants and apparently 
by odq of the defendants himself. 

Beld also that the onus must be thrown on 
the defendants who have been shown to be in 
possession as mortgagees in 1877 and still in 
possession in 1913, that the defendants having 
failed to 6how any chango in tho circumstanoos 
between the two termini , the defendants arc in 
possession as mortgagees and that they have 
not discharged the onus of showing that the 
plaintiff’s equity of redemption has been extin- 
guished. Pakarla v. Ranojita, 34 Ind. Cas. 
JLG5. 

WALSH, j. 


M ortgage— (Continued). 

1.— General — ( Continued ) . 

(47) Mortgage— Money left in deposit with 
the mortgagee to fre taken from time to time 
when needed— Suit for the money— Right of 
suit— Suit not one to enforce a contract to 
lend. 

Where part of the mortgago money was left 
in deposit with the mortgagee and was to be 
taken from time to time by the mortgagor on 
receipts to ibo furnished by him, the mortgagor 
iB entitled to sue for snch amount. It is not a 
suit to eu force a contract to lend money. The 
transaction is to be regarded as a deposit of 
money with a banker or agent repayable on 
demand without interest and a suit is maintain- 
able to get suoh money from tho mortgagee. 
Ranjlta v. Rukmln, 34 Ind. Cas. 387. 
Lindsay, j.c. 

References : — 2 N.W.P.H.C.R. 409, F.\ 8 O* 
0. 5 ; 11 O.C. 217 ; 30 A. 252, D. 

(48) Mortgagor and mortgagee — Mortgage 
document, construction of — Accounts. 

Whore a usufructuary mortgage bond provid- 
ed that the mortgago amount would be paid to 
the mortgagees in a lump sum after expiry of 
the term fixed therein and that the mortgagees 
in possession should pay the mortgagors a cer- 
tain sum annually and the mortgagees with- 
hold payment of the amounts annually payable 
by thorn. 

Held that the amounts withhold by the 
mortgagees should bo taken in discharge of the 
principal amounts then duo to them and the 
accounts betwcon tho parties taken on that 
basis. Brlj Kumar Lal v. Majlis Sahal, 34 
Ind. Cas, 899. 

WOODROKFE and CHAUDTIURI, JJ. 

(49) Mortgage— Consideration, plea regarding 
— Onus — Mahomedan Law— Alienation by 
mother as de facto guardian of minor's son 
— Minor's benefit— Onus — Registrar — Ad- 
mission re-signing of blank sheets only — 
Registration Act (XVI of 1908), S. 35 (3). 

Whore a document is in the hands of the 
mortgagee, the presumption is that considera- 
tion passed. Tho onus is on the mortgagor 
pleading want of consideration. The first step 
in throwing the burden on the other side, is a 
statement of fact which might render it proba- 
ble that tho mortgagor executed the mortgage 
without consideration. 

Whero a Mahomedan mother, as de facto 
guardian of her minor son, undertakes to alie- 
nate or enoumber her minor son’s property, tho 
burden of proof is on the alienee or mortgagee 
to provo that tho transaction was for the 
benefit of the minor (a). Tho paying of the debt 
of tho brother of the minor having no intorost 
in the property of tho minor, though a fine act, 
is a quixotic act. Suoh a transaction cannot 
be entered into by tho mother, and is void 
against tho minor unless accepted by him on 
his attaining his majority. 

If there has been no admission of execution 
(ft a document tho Rogistrar has no jurisdiction 
to rogister the document ( b ). 
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M ortgage— (Continued), 

1.— General- (Continued), 

Exeoution oonaistB in signing a dooument 
written out and read over, and understood, and 
does not consist o t merely signing a name upon 
a blank sheet of paper. To be *exeouted, a 
dooument must be iu existence ; where there is 
no dooument in existence, there oannot be exe- 
cution. Where an executant clearly says that he 
signed on blank paper and that the dooumont 
which he contemplated, the statement is a 
denial, not an admission of execution (c). 
Ebadut Alt v. Muhammad Fareed, 35 Ind. 
Oas. 56. 

ROE and Jwala Prasad, jj. 

References (a) 34 C. 36; 34 0, 65, F, 16) 
i£ fc) 6 C.W.N. 329, D . 

(50) Mortgage s, property subject to two 
Second mortgagee obtaining possession under 
his mortgage decree — Subsequent suit by 
prior mortgagee and symbolical delivery in 
execution — Second mortgagee if willing to 
redeem cannot be ejected — Limitation Act , 
1908, Arts . 137, 138, 144. 

There were two mortgages to two persons, the 
first bomg usufructuary and the second simple. 
The second mortgagee got a decree and purchas- 
ed m execution in January 1898. The prior 
mortgagee then brought the property to sale in 
execution of his decree obtained subsequently 
in 1898 and got symbolical possession on tbe 
2nd August 1U01. 

The sale was confirmed on the 31st August 
1901. Inasuit ou 20 2.-1911 to eject by the 
first mortgagee, the seaond mortgagee held that 
tbe 1st mortgagee could not eject the sooond 
mortgagee it tho latter desired to redeem [ a ). 
Art. 144 and not Art. 137 or 138, Limitation 
Act, appliod to the suit. Arts. 137 and 138 do 
not apply whore possession has already been 
delivered by Court. BUwarabhar Lai v. Jhu- 
lan Ram Tewari, 35 Ind. Cas. 87* 

MULJjICK, j. 

Reference (a) 32 C. 891, R. 

(51) Mortgage of occupancy holding iprovid- 
tng for personal covenant . 

A covenant in a mortgage-deed relating to 
an ocoupauoy holding, that in the event of 
non-payment the mortgagee is entitled to 
recover possession of a certain cultivatory 
holding in which the mortgagors have a right 
of oooupancy is void in law. The dooument in 
so far as it involves a mortgage of an odbapancy 
holding is invalid, but m so far as it contains 
a personal covenant on the part of the debtors 
to pay the amount it is enforceable at law. 
Muhammad Shakir v. Go pi, 35 Ind. Cas. 202. 
Sunder Lad, j. 

Reference \ — (a) 6 A.L.J, 88, D , 

(52) Mortgage — Denial of execution by stran- 
ger— Want of consideration— Suit by puisne 
mortgagee — Contest by stranger — Evidence 
Act , 1872, S. 106. 

When a suit upon a mortgage is oontested 
by a stranger who denies that the bond was 
exoouted and also asserts that the mortgage 
was devoid of consideration, the onus is on the* 
plaintiff to prove his case (a). 


M ortgage— (Continued ) . 

1.— General— (Continued). 

Spencer , J. — A mortgage without considera- 
tion is a nullity and so inoperative and it 
oreates no oharge on tbe property as agaiAst a 
subsequent purchaser (6). • 

Kumaraswami Sastri, J.—lt is well establish- 
ed that in oaseg of sales »and assignments, mere 
non-payment of purchase mony would not 
vitiate the transaotion, and in suoh oases, so 
long as the deed stands, it ib no concern of a 
person, who was no party to the transaction, to 
call in question, tho non-payment of considera- 
tion. • 

Whero the transfer itself is impeached on the 
ground of its being 'a colourable transaction, 
or of its being otherwise invalid in law, 
different considerations will prevail (c). 

A mortgage is prima facie security for a debt, 
and, tfhero the debt does not exist, it is 
difficult to see how the security can be enforced. 
Where, therefore, a puisno incumbrancer or a 
person m possession of mortgaged property and 
claiming title theroto, succeeds in showing that 
there was no debt, it is difficult to sec 
how the property can be ordered to be aojd 
(d). Kumarappan Chettlar v. Narayanan 
Chettlar, 35 Tnd. Cas 455. 

8PENCER and IvUMARASW Aim 8ASTR1, 

JJ. 

, References .—(a) 3 M.L.T. 38, F- \ 36 A. 478; 
23 B. 725; 36 C. 773 (P.C.), R.; 25 A. 159; 
10 A.L J. 108 ; 35 C. 420 ; 97 A. 271 (P.C.); 27 
M. L.J. 621, D. (6) 23 Ind. Cas. 805. F.\ 15 
M. 54, D. tc ) 22 Ind. Cas- 645, R . (d) 23 
Ind. Cas 805, R. § 

(53) Mortgage — Parties — Person claiming 
title paramount impleaded — Objection raised 
first in second appeal — Coste. 

Where in a suit on a mortgage a defendant 
claims to have a title paramount to that of both 
tho mortgagor and mortgagee and he did not 
pray in tho Courts below that the suit should 
be dismissed as against him but invited the 
decision of the Court upon tho question of his 
title to the mortgaged property, it is not open 
to him to ask the High Court in second appeal 
to set aside the order dirooting him to pay the 
costs of tho litigation which be invited(a). 
B&sdeo Naraln v. Bachan Chowdhuranl, 32 
Ind. Cas 358. 

8JIARFUDDIN and CHAPMAN, JJ. 

References : — (a) ,33 C. 425 — 3 C.L.J. 205, R. 

(54) Mortgage— Mortgage to 5 brothers — Suit 
by one — Decree - Sale — Purchase by plaint- 
iff in his own name— Right of other brothers 
to property purchased— Limitation— Civ. 
Pro . Code ( Act V of 1908), S. 66. 

A mortgage was made in favour of five 
brothers one of tohom was B. B alone brought 
a suit on the mortgage making tho Ather 
brothers pro forma defendants to tho suit, 
alleging that they had declined to join with 
him. Subsequent to the mortgage and prior 
to the suit, B and his brothers had separated. 
B got a decree in his own name for tho sale of 
the property and he made an application to the 
Court for leave to bid which was grantod and 



1096 THE CURRENT JNDEX, 1916. 1096 


M ort gage— {Continued) . 

— — 1.' -^General — ( Continued ). 

the property was purchased by him and be was 
allowed to set off the decree pro tanto. More 
than seven years after the issue ol the sale 
certificate to B, his brothers, brought a suit for 
declaration of their title to a<g share in the 
property purchased by J3 and for joint posses- 
sion over tho same together with mesne profits. 
It was not alleged by the plaintiffs that B was 
benamidar tor them and it was cleAr that B 
purchased the property for himself. 

Held (i) that the plaintiffs’ equity (if any) 
attached to»the purchase money and not to the 
property purchased, and (ii) that their right 
to the purchase money was barred by time, 
(iii) that 8. 66 of the Code of Civil Procedure, 
1908, was not applicable to the case. Ganesh 
Lai v. Jogan Nath, 82 Ind. Gas. 171. 
Richards, c j. and Rafique, j. 

(55) Sale in execution of mortgage decree— 
Purchase of lands and crops standing therecn — 
Mortgagor in possession — Lease by mortgagor for 
one year prior to sale— Validity— Purchaser's 
right to rent reserved under the lease — Substitu 
fan of proper ties and securities— Ss. 2 (d), 8, 36, 
44, 52, 73, Transfer of Property Act . Penu- 
metea Subbaraya v. Yeeglsena Satharama 
raza, 17 M L.T. 57 = (1915) M.W.N. 174=28 
Ind. Cas. 232 = 39 M. 283. See Final Part, 
1916, Col. 1033. 

(56) Consideration for mortgage — Amount 
taken back by mortgagee from mortgagor on 
mortgagee executing a pro note to mortgagor 
for that amount— Effect, r - Suit upon mortgage 
against representatives of deceased mortgagor — 
Form of decree— O- XXXIV, rr. 4. 5, G. Civ. 
Pro. Code (1908). Sukh Dial v. Man! Ram, 
29P.R. 1915 = 27 Ind. Cas. 489 = 29 P.L.R. 
1916. Bee Final Part, 1915, Col. 1037. 

(67) Preliminary decree whether executable — 
Steps for obtaining order absolute — Limitation 
— Arts. 182, 183, Limitation Act (1908)— S- 48 
andO . XXXIV, Cxv. Pro Code (1908 )-Fresh 
starting point after final decree— Limitation — 
Ss. 88, 89, Transfer of Properly Act ■ Mahomed 
Huialn Saib v Abdul Kareem 8alb, 17 M.L. 
T. 424 = 29 Ind. Cas. 237 = 39 M. 544. See 
Final Part, 1915, Col. 1038. 

(68) Mortgage suit — Personal remedy not 
barred at the date of institution of suit — Appli- 
cation for personal * decree not made wVhin 
3 years of the date of confirmation of the mort- 
gage-sale — Personal remedy whether barred— 
Art . 181, Limitation Act (1908)— O. XXXIV, 
rr. 3, 6, Cm. Pro. Code (1908)— S. 90, Transfer 
of Property Act BUhwambhar Shaha v. 
Ram Sundar Kaibarta, 42 C. 294 = 30 Ind. 
Cas. 719. Bee Final Par*, 1915, Col, 1039. 

(6$) Mortgage money , balance of , suit for— 
Suit, if maintainable in Small Cause Court- 
Provincial Small Cause Courts Act (IX of 1887), 
Qch . II, els. (15) and (16)— Mortgagor's remedy. 
Bhalk ©slim v. Sadarljam Blbl, 21 C.L.J. 532 
*19 C.W.N. 1332 = 29 Ind.Cas. 621 = 43 C. 69. 
Boo Final Part, 1915, Col. 1040. 


Mortgage— ( Continued ) . 

1— ‘General— (Continued). 

(60) Mortgage— Relinquishment of ex proprie- 
tary nqhts in favour oi second mortgagee— Effect 
of. Dhanl Shahu y. Raj Mahal Kunwarl. 13 
A.L.J. 651 = 30 Ind. Caa. 393. See Final Part, 
1915, Col. 10/12. 

(61) Transfer of Property Act . Ss. 59,90— 
Mortgage executed by purdanashin lady behind 
screen— Attestation by witnesses who knew\her 
voice and saw her sign through screen , if valid — 
Erroneous decree . not appealed from— Effect — 
Sale under 8. 90, effect of. Padarath Halwal 
v. Pandit Ram Naln Upadhla, 19 C.W.N. 991 
= 13 A L.J. 809 = 17 Bom. L.R. 617 = 18 M.L. 
T. 85 = 39 M.L.J. 169 = 2 L.W. 639 = 22 C.L.J. 
165= (1915) M.W.N. 709 = 37 A. 474 (P.C.) = 
30 Ind. Cas. 366 Bee Final Part, 1915, 
Col. 1044. 

(62) Mortgage — Clog on equity of redemption 
—Transfer of Property Act — Princivles of , 
applicability in Punjab. Sftfdar Ali v. Ghulam 
Mohi-ud Din, 158 P.L.R. 1915 = 145 P W.R. 
1915 = 103 P.R. 1915 = 30 Ind. Cas. 526. See 
Final Part, 1915, Col. 1046. 

(63) Mortgage— Legal representative— Decree 
against assets of deceased mortgagors— Necessity 
— Second appeal— Liability of land mortgaged . 
Arura v. Balak Ram, 157 P.L.R 1915 = 147 
P. W.R. 1915 = 30 Ind. Cas. 528. See Final 
Part, 1915, Col. 1045. 

(64) Limitation — Mortgage — Rights of mort- 
gagee sold at auction purciiaser from auction- 
purchaser— Limitation Act (1908), Art. 134. 
Sch. I GhasI Ram v. Musammat Kiahna, 13 
A.L.J. 877 = 30 Ind. Cas. 5G4. Bee Final Part, 
1915, Col. 1046. 

(65) Decree— Construction — Suit for sale on 
mortgage — No direction for sale in decree — 
Decree in terms giving only a charge — Civ Pro. 
Code (1908), O. XXXIV, r 6, applicability of. 
Muhammad Huasafn v. Muthu Chettlar, 2 L. 
W. 689 = 30 Ind. Cas. 280. Bee Final Part. 
1915, Col. 1046. 

(66) Mortgagee holding two mortgages— Suit 
upon puisne mortgage — Reservation of right 
under prior mortgage - Maintainability of suit 
— Civ. Pro . Code , O XXXIV, r. 1— Transfer 
of Property Act. Ss. 61, 99 Subramanla 
Alyar v. Balasubraraanla Alyar, 29 M.L.J. 
195 = 38 M. 927 = 30 Ind Cas. 317 (F.B.). Bee 
Final Part, 1915. Col. 1046. 

(67) Mortgage — Joint Hindu family — Parti - 
tion subsequent to mortgage— Suit lor mortgage - 
money— Mortgagee, whether cay claim lien on 
the property. Pvem Shah v. Khan Chand. 128 
P.W R. 1915 = 30 Ind.Cas. 31=48 P.L.P.. 1916. 
See Final Part, 1915, Col. 1046. 

(68) Mortgaqe— Suit for redemption— Mort- 
gagee, whether can question mortgagor's title — 
Equity of redemption , vesting of— Attornment of 
mortgagee to superior landlord, effect of. Abho- 
ram 811 v. Hara Chand Das, 99 Ind. Cas. 746 

*. = 20 C.W N. 1231. Bee Final Part, 1915, Col. 
1048. 
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Mortgage— (Continued), ® 

1.— (tenoral— [Continued), 

(69) Release by one of several heirs of deceased 
mortgagee— Payment of entire mortgage money 
to one of several heirs of mortgagee , effect of, 
Rodra Singh y. Jaogl Singh, 18.0.C. 164 = 
30 Ind. Gas. 371. See Final .Pact, 1915, 
Col. 1049. 

(701 Mortgagee having a claim against the 
mortgagor unconnected with the mortgage— Right 
to have mortgaged property sold in Satisfaction 
of such claim— O, 34, r. 14, Civ . Pro. Code 
(1908) — 8, 99, Transfer of Property Act. Tarak 
Nath Adhlkar! y, Bhubaneshwar Mltra, 42 G. 
780 = 30 Ind. Gas. 988. See Final Pan, 1915, 
Gol. 1049. 

(71) Mortgage— Application for decree absolute 
— Execution application— Dismissed for statis- 
tical purposes — Revival of application, Slngara- 
valu Plllal v. Santhanaknehna Mudallar. 
(1915) M.W.N. 643 = 31 Ind. CaB. 9. See 
Final Part, 1915, Col. 1050. 

(72) Mortgagor and mortgagee— Adverse pos- 
session aqamst mortgagor, if bars simple mort- 
gagee, Yyapuri v. Sonamma Bol Aramanl, 2 
L.W. 1080=18 M.L.T. 436=29 M.L.J. 645 = 
(1915) M.W.N. 917 = 39 M. 811 = 31 Ind. Gas- 
412 (F.B.). See Final Part, 1915, Col. 1051. 

(73) Document — Construction — Sale-deed or 
mortgage deed — Price treated as continuing debt 
— Property made security for repayment of debt . 
Kastur Chand Lakhamji v. Jakhea Padia 
Patel, 17 Bom.. L.R. 928 = 40 B. 74 = 31 Ind. 
Gas. 388. See Final Part, 19 15, Col. 1051. 

(74) Mortgagor and mortgagee — Time fixed 
for payment by a decree mai — Extension of time 
— Circumstances giving jurisdiction — Revision 
—Civ, Pro, Code , S. Ii5, O. XXX-IV, rr. 3 
and 8. Murugesa Mudallar y. Ramaswami 
Chetty, 18 M.L.T. 495 = 11916) M.W.N. 126 = 
39 M. 882 = 31 Ind. Cab. 200. See Final Part, 
1915, Col. 1051. 

(75) Transfer of Property Act , S, 53 —Mort- 
gage executed in order to defeat creditors , if void 
— Consideration paid in part— Suit to enforce 
mortgage security — Lien. Krishna Kumar 
Handy v. Joy Krishna Nandy, 29 Ind. Cas. 
690 = 23 G.L.J. 570 = 21 C.W.N. 40i. See 
Final Part, 1915, Col. 1052. 

(76) Decree under first mortgage— S<\le in exe- 
cution thereof -Interest sold— Second mortgagee's 
right to pay mortgage amount — Failure to 
exercise the right— No remedy against land — 
O, XXI, r. 89, Civ, Pro, Code , 1908 Kanaya- 
ram v. Tirithalngb, 9 8.L.R. 86 = 31 Ind. Gas. 
37. See Final £art, 1915, Gol. 1053, 

(77) Mortgage by insolvent within* 2 years of 
insolvency — Petition to Bet aside — Report by 
Official Receiver— Inquiry not by Court— No 
power to delegate functions to Official Reoeiver. 
Beo ACT III OF 1907 (PROVINCIAL INSOL- 
VENCY), No. 47, (1916) 2 M.W.N. 182. 

(78) Mortgage by insolvent within two years 
of his adjudication — Burden of proving goo& 
faith and consideration — Mortgage invalid 


M or f gage— ( Continued ) • $ 

General— (Continued), 

under 8. 59, Transfer of Property Aot, if opor- 
ates as a charge under S. 100 of that Aot. See 
ACT III OF 1907 (PROVINCIAL INSOLVENCY), 
No. 42, 31 M.L.J. 133. 

(79) Of land in favour of agriculturist who 

undertakes to pay debt^due from an agricultu- 
rist to a non-agriculturist — Consideration — 
Transfer of Property Aot, 8 68. See PUNJAB 
Act XUt OF 1900 (ALIENATION OF LAND), 
No. 1, 114 P.W.R. 1916. • 

(80) 8ee U.P. ACT II OF 1901 (AGRA TEN- 
ANCY), No. 12-6, 32 Ind. Cas. 693* 

(81) Seo U.P. ACT J1 OF 1901 (AGRA TEN- 
ANCY), No. 31, 34 Iod. Cas. 84. 

(82) Oooupanoy holding mortgaged prior to 
Agra Tenancy Aot— Rent suit — Parties — Civ. 
Pro. Code (1908), O. I. r. 9. See U.P. ACT 11 
OF 1901 (AGRA TENANCY), No. 20, 31 Ind. 
Cas. 456, 

(83) To non- occupancy tenant — Rights of 
occupancy, acquisition of. Beo U.P. ACT II OF 
1901 (AGRA TENANCY), No 7-6. 32 Ind. Cas. 
387. 

(84) Purchaser of part of mortgaged property 
— Right to raise plea of adverse possession 
against mortgagee See ADVERSE POSSESSION, 
No. 2, 18 O.O. 369. 

• (85) Construction of deed whether a document 

is deed of, or sale— Whether it is a ground of 
second appeal. Bte APPEAL — SECOND 
APPEAL, No. G, 115 P.W.R. 1916. 

(86) Seo CIV. PRO. CODE (1882), No. 12, 39 
M. 1026. 

(87) In suit on, wherein accounts if adjusted 
once for all in preliminary decroe— Subsequent 
payment by mortgagee, if can be added See 
CIV. Pro. CODE (1908), No. 617, 35 Ind. Cas. 
95. 

(88) Meaning of tho terra 11 mortgagee ’’ in 
O. XXXIV, r. 14, Civ. Pro. Code. Seo ClV. 
PRO. CODE (1908), No. 618, 14 A.L.J. 902. 

(89) Non-transforable ocoupancy holding, 
sale of, under rent decroe— Right of mortgagee 
to sot aside. 8ee Civ. PRO. CODE (1908), 
No. 342, 31 Ind. Cas. 859. 

(90) Sale of property subject to— Right of 
purchaser to question validity of mortgage. 
See ClV. PRO. CODE ((,908). No. 482. 30 Ind. 
Caa. 238. 

(91) Applicability of O. XXI, r. 58, Civ. Pro. 
Code, to claims founded on mortgage— Order 
rofusing to reoognize mortgage — Suit to set 
aside the order — Limitation — Art. 11, Limita- 
tion Aot (1908)— Applicability. See ClV. PRO. 
CODE (1909), No. 476, 31 M.L.J. 247. 

(92) Mortgagee becoming entitled to equity 
of redemption — Merger. See ClV. PRO. CODE 
(1908), No. 122, 30 M L,J. 391. 

(93) Mortgage decree on oonsent— Prelimi- 
nary deoree — Final decree — Running of time — 
8. 48, Civ. Pro. Code (1908)— Personal decree. 
See ClV. PRO. CODE (1908), No. 121, 23 Q.L. 
J. 573. 
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M ortgage—\c$ntinued ) . 

1 .—.General— ( Continued). 

(94) Mortgage decrees passed when the Civ. , 
Pro. Code o( 1882 was in force— S. 48 of the 
Civ. # Pro. Code of 1908 if would govern applica- 
tions for ezeoution of such decrees. Bee ClV. 
PRO. CODE (1908), No. 118, 20 O.W.N. 952. 
t. (95) Equitable mortgago, effect of— Reoovery 
of balance due on. 8eo *GlV. PRO CODE (1908), 
No. 612, 8 L.B.R. 460. 

(95-a) Bee ClV. PRO. CODE (1908), Ho. 626-a, 
32 Ind. Gas, .944. 

(95-6) Suit — Preliminary deoree for sale — 
Application for ezeoution by transferee. Bee 
ClV. Pro. CODE (1908), No. 440-a, 32 Ind, 
Cas. 981. 

(96) Entered into deliberately and voluntarily 
— Liability of mortgagor to pay commission. 
Bee COMMISSION, No. 2, 30 Ind. Cas. 323. 

(97) Or charge — Covenant to pay whether 
can be impliod. Bee CONSTRUCTION OF 
Deed, No. 1, (1916) 2 M.W.N. 263. 

(98) Transaction whether sale or— Surround- 
ing oiroumstanoes. See CONSTRUCTION OF 
Deed, No. 7. 32 Ind. Cas. 192. 

™ (99) Bee CONTRACT, No. 18, 30 Ind. Cas. 
323. 

(100) Ezeoutory contract to convey land— 
Right thereunder if can be mortgaged— Docu- 
ment rocognising the ownership of a person 
other than mortgagor if can be treated as 
mortgage. Bee CONTRACT, No. 9, 3 L.W. 435. 

(101) A person exeouting mortgage in the 
owner’s name — Doed of transfer by mortgagee 
to a third party signed 6‘y the same person — 
Transferee suing to recover money on discover- 
ing that the ownor did not sign the transfer — 
Failure of consideration. Bee CONTRACT ACT, 
No. 16, 18 Bom. L.R. 201. 

(102) Agreement opposed to public polioy— 
Assignment of, taken by patwari bonami — Not 
void. Bee CONTRACT ACT, No. 19, 14 A.L J. 
962. 

(103) Mortgagee leasing property to mort- 
gagors — Division among mortgagors — Failure 
by one mortgagor to pay his share of revenue — 
Payment by mortgagee — Liability of other 
mortgagors. 8ee CONTRACT ACT, No. 70, 14 
A.L.J. 605. 

(104) Penalty — Interest at 75 percent, in a, 
by poor and ignorant men — Reasonable com- 
pensation. Bee CONTRACT ACT, No. 99*, 34 
Ind. Cas. 609. 

(105) Landlord and tenant— Non-transferable 
holding, usufructuary mortgage of, by the 
tenant— Acceptance of rentfrom the mortgagee 
— Validity of mortgage if oan be questioned by 
the land-lord. See ESTOPPEL, No. 7, 34 Ind. 
Cas.. 764. 

(106) Dooumcnt, extrinsic evidence to oon- 
strue. Bee Evidence Act, No. 59, 35 Ind. 
Cas. 111. 

(107) Evidenne of conduct as to whether a, 
was really a Kv.bala . Bee EVIDENCE ACT, 
No. 60, 35 Ind. Cas. 102. 


M or t gage — ( Continued ) . 

— 1,-wQeneral— (Continued), 

(108) Mutual mistake in description of land 
in registered, deed, oral evidence to prove — 
Construction of dootimenc. Bee EVIDENCE 
ACT, No. 73. 31 Ind. Cas. 671. 

(109) Registered sale- deed— Oral evidence to 
prove the same to be a, inadmissibility. See 
EVIDENCE ACT, No. 35, 34 Ind. Cas. 153. 

(110) 8eoondary evidence— Admission of, in 
prior proceedings. See EVIDENCE ACT, No. 37, 
36 Ind. Cas. 696. 

(111) Bee EVIDENCE ACT, No. 80, U B.R. 
1916,' 2nd Qr., p. 110. 

(112) Suit on mortgage bond— Admission of 
mortgagor if sufficient to make mortgage 
admissible against other parties not admitting 
execution, without proof by attesting witnesses. 
Bee EVIDENCE ACT, No. 42, 20 C.W.N. 1044. 

(113) Suit on mortgage— Original deed in 
possession of defendant — Admissibility of 
certified oopy— Proof of. See EVIDENCE ACT, 
No. 31, 36 Ind. Gas. 673. 

(114) O. XXXIV, r. 4, Civ. Pro. Code — Decree 
passed in terms that the rights of prior mort- 
gagees might not be prejudiced— Decree whether 
capable of ezeoution. See EXECUTION OF 
DECREE, No. 2, 14 A.L.J. 324. 

(115) Decree awarding personal remedy in case 
sale-proceeds of mortgaged proporty do not 
suffioe —Interpretation of decree — Duty of 
exeouting Court. See EXECUTION OB 1 DECREE, 
No. 8, 75 P.W.R. 1916. 

(116) Grant of dasabandham rights — Of suoh 
rights by granfco6S — Rights of mortgagee. Seo 
GRANT, No. 4, 31 Ind. Cas. 565. 

a 17) Bee Hindu Law— Joint Family, 
No. 26, 34 Ind. Cas. 757. 

(118) By one member — Liabilitv of survivors 
on death of that member. 8eo IlTNDU LAW 
(JOINT Family), No. 17, 30 Ind. Cas. 382. 

(119) Joint Hindu family — By a member at 
a high rate of interest, power of Court to vary 
the rate— Creditor’s duty to establish family 
neoessity justifying the high rato — 8econd 
appeal. Boe HINDU LAW (JOINT FAMILY). 
No. 10. 19 O.C. 159. 

(120) Partition of joint family properties — 
Mortgage-debt loft out of aooounfc in partition 
suit as being valueless— Subsequent suit by 
father to enforce the mortgago — Bon whether 
necessary party— Suit whether bad for non- 
joinder. See Hindu Law (Partition), 
No. 1, 19 M.L.T. 43. 

(121) Attestation by heir— By widow— Estop- 
pel. Bee Hindu Law (Widow), No. 23, 30 
Ind. Cas. 388. 

(122) Right of reversioner to, property in 
possession of widow— Suit by widow for declara- 
tion that mortgage was of no effect against her 
interest. Bee HINDU LAW (WIDOW) No. 21, 
30 iDd, Cas. 198. 

(123) Mortgage of moveables — Rights of 
j* mortgagee. Bee HYPOTHECATION, No. 1, 18 

Bom. L.R. 687. 
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Mortgage— {Continued). 

1 . —General— ( Continued ) . 

(124) Transaction whether mortgage or lease 
— Construction. 

L. J. 1. 

(125) Bight of mortgagor in possession to 
grant perpetual lease. See LEASE, No. 8, 30 
Ind. Oas. 258. 

(126) Assignment by mortgagee. See LIMI- 
TATION ACT (1908), No. 234, 32 Ind,. CaB. 314. 

(127) Award of compensation for breach of 
penal clause^ Amount awardod a oharge on 
mortgaged property. See LIMITATION, No. 4, 
30 Ind. Cas. 328. 

(128) Execution — Attachment — Sale pro- 
ceeding— Application by a mortgagee for holding 
the sale subject to his — Dismissal of the 
applioation — Suit to establish lien— Limitation. 
See LIMITATION ACT (1877), No. 3, 18 Bom. 
L.R. 782. 

(129) Hypotbooation bond— Principal payablo 
after 11 years— Interest every year— Condition 
that principal and interest shall both become 
due immediately in default of payment of 
interest — Cause of action if arises on date of 
first default. Bee LIMITATION ACT (1908), 
No. 162, 4 L.W. 77. 

(130) Beo Limitation act (1908), No. 239, 

35 Ind. Cas. 753. 

(131) See Limitation act (1908), No. 203, 

36 Ind. Oas. 241. 

(131-a) Boe * Limitation act (1908), 
No. 238-a, 32 Ind. Cas- 353. 

(132) Instalment; bond — Suit for whole 
amount on default as to an instalment — Accept- 
ance by creditor of part of over-due instalment 
— Starting point of limitation. See 'LIMITA- 
TION ACT (1908), No. 153, 33 Ind. Cas. 606. 

(133) Code of Civil Procedure (V of 1908), 
O. XXXIV, rr. 3 and 5 — Application to make 
final conditional decree for sale of mortgaged 
properties. See LIMITATION ACT (1908), 
No. 280, 1 Pat. L.J. 364. 

(134) Loan of paddy — Limitation for suit. 
See LIMITATION ACT (1908), No. 196, 24 C.L. 
J. 348. 

(135) Mortgagee purchasing part of the mort- 
gaged property — Merger — Intention. See 
Limitation act (1908), No. 214, 14 A.L.J. 
1025. 

(136) Mortgagor reoeiving rents — Suit by 
mortgagee for amounts improperly oolleoted by 
mortgagor — Breach of contract. See Limita- 
TION ACT (1903), No. 142, 34 Ind. Cas. 173. 

(187) Mortgage with possession p- Suit for 
refund of money advanoed by mortgagee— 
Fraud. See LIMITATION ACT (1908), No. 168, 
106 P.L-B. 1916. 

(138) Absolute oooupanoy holding— Foreclo- 
sure by subsequent mortgagee— Purchase of the 
holding by malguzar under B. 38, Central 
Provinoes Tenancy Aot (1883)— Suit by prior* 
mortgagee for payment of his mortgage money 


Mortgage— (Continued). t 

1.— General— (Continued). , 

from the sale-prooeeds — Limitation. See 


(139) Hypothecation of land with trees— 
Trees sold by mortgagor to third parties and 
out and oarrie^ away by purchasers — Remedy 
against purchasers— Limitation. See LIMITA- 
TION ACT (1908), No. 115, 3 L.W. 341. 

(140) Mortgage decree — Exeoqjiion — Prayer 
for dooree absolute absent in the application — 
Prayer for sale if implies prayer* for making 
decree absolute. See LIMITATION ACT (1908), 
No. 285, 3 L.W. 468.. 

(141) Suit on — Mortgage deed giving option 

to mortgagee to bug or not to sue. See LIMI- 
TATION ACT (1908), No. 226-a, 32 Ind. Oas. 
561. * 

(142) Soe MALARAR LAW (ALIENATION), 
No. 1, (1916) 2 M.W.N. 312. 

(143) In favour of minor if enforceable by him 
or by others ou his behalf. Bee MINOR, No. 5, 
31 M.L.J. 575. 

(144) In favour of minor, validity of. Bee 
Minor, No. 8, 33 Ind. Cas. 994. 

(145) Soe Partition, No. 10. 30 Ind. Cas. 
,316. 

(146) Winding up— Power to one partner to 
mortgage firm’s assets — Acknowledgment. 
See Partnership, No. 8, 8 L.B.R. 363. 

(147) Mortgage of property prior to Transfer 
of Property Aot— Mortgagor liablo to pay rev- 
enue — Mortgagee paying tho same — Pre-emptor 
liablo to pay tho amount of revenue as part of 
consideration. 8eo PRE-EMPTION, No. 8, 14 
A.L.J. 717. 

(148) Suit by mortgagee — Beoeiver when to 
be appointed. Soe RECEIVER, No. 3, 23 C.L. 
J. 440. 

(149) Deed, when comeB into operation — 
Attachment before registration— Effect. Soe 
Registration act (1909), No. 36, 32 Ind. 
Cas. 431. 

(150) Second suit to reoovor money— Failure 
of consideration— Suit for money bad and 
reoeived — Limitation. See RES JUDICATA, 
No. 17, 18 Bom. L.R. 773. 

(^51) Provision in mortgage deed restraining 
mortgagee’s right to sue— Independent clauses 
regulating the right— Construction of document 
See RIGHT of Suit, No. 3, 30 Ind. Cas. 323. 

(152) Money left with vendee to pay off mort- 
gagee— Money not paid — Suit against vendee — 
Vendee wbethet a trustee. See SALE, No. 3, 
14 A.L.J. 151. 

(153) Adverse possession by mortgagee — 
Effect. See Sale, No. 1, 50 P.W.R. 1916. 

(164) Stipulation for r6-purohase — No date 
fixed for re- payment — Transaction amounting 
to— Intention of parties. See BALE, No. 14 t 
36 Ind, Oas, 991. 


See Lease, No. 2, 1 Pat, | LIMITATION ACT (1906), No. 232, 12 N.L.R. 
• 90. 
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M ortgage-(Ctntinued). 

“T — *•— < 'General— (Continued), 

(165) Salvage lien— Subrogation — Prior and 
t-ubsoquont. See SALVAGE LIEN. No. 1, 14 
A.I/J. 953. 

(156) Lease by mortgagor after mortgage- 
decree but before sale, whether binds the auction 
purchaser— Nature of * deoree -*■ Lis pendens . 
See Small Cause Court, Jurisdiction of, 
No. 1, 20 M.L.T. 512. 

(157) Bee SPECIFIC RELIEF ACT, No. 18, 
34 Ind. Cas. 396. 

(158) In India before the Transfer of Property 
Act (IV of 1882) — No waiting required. Bee 
STAMP, No. 1, 18 Bom. L R. 904. 

(159) Improvement by mortgagee — Intention 
to add coats to mortgago monoy. See Trans- 
fer OF PROPERTY ACT, No. 100, 30 Ind. 
Cas. 234. 

(1G0) Mortgage invalid— Whether can be 
treated as a charge. See TRANSFER OF 
PROPERTY ACT, No. 128, 9 Bur. L.T. 64. 

B (161) Mortgage not validly executed if creates | 
a'charge— Personal liability to repay if to be j 
implied from faot that document mentioned I 
advanoe of money. See Transfer of Pro- I 
PERTY ACT, No. 89, 20 C.W.N, 989. | 

1162) Pre-emption dooreo obtained by prion ! 
mortgagee against subsequent mortgagee on 
ground of subsequent, being sale — Prior 
mortgagee’s suit against mortgagor personally 
for reoovery of mortgage money not maintain- 
able. See Transfer *of Property Act, 
No. 92, 35 Ind. Cas. 845. 

(163) Suit by mortgagee for interest — 
Principal not boooming due — Maintainability. 
See Transfer of Property act, No. 95, 

3 L.W. 587. 

(164) Rent— Assignment — Debt — Simple, 
and subsequent leaso of the hypotbeca to 
mortgage— Mesne profits. See Transfer of 
Property ACT, No. 16, 31 Ind. Cas. 473. 

(165) Transfer of immoveable property of less 
than Re. 100 in value to mortgagee with pos- 
session on failure to pay off mortgage — Oral 
transfer accompanied by formal delivery of 
possession — Validity of sale — Effeofc as against 
subsequent vendee under registered sale-deed. 
Bee Transfer of Property act, No. 54, 

20 C.W.N. 195. 

(166) Preliminary docree — Decree absolute 
for Bale— First decree not appoaled from— First 
decree cannot bo attacked in appeal against the 
seoond — Second docree is in the nature of an 
application for execution. See TRANSFER OF 

Property act, No. H9, 18 Bom. L.R. 38. 

■ 

(1OT) Equity of redemption — Acquisition by 
prescription — Duty to pay taxes — Revenue sale 
—Property acquired by fraud— Suit for recovery 
when lies. See Transfer of Property 
ACT, No. 93, 19 M.L.T. 210. 

(168) Assignment of mortgagor’s rights— 
Assignment between data of preliminary decree 
and that of final deoree — Assignee, position of. 


M ortgage— (Continued ) . 

1. -^General— (Concluded). 

See Transfer of Property act, No. I22 r 
12 N.L.R. 60. 

(169) Attestation — Witnesses not present at 
actual execution — Admission of Execution by 
mortgagor— Effect. Bee TRANSFER OF PRO- 
PERTY ACT, No. 84, 14 A.L.J. 361 

(170) Person subscribing a soribe if attesting 
witneSB. geo TRANSFER OF PROPERTY ACT, 
No. 93, 20 C.W.N. 699. 

(171) Dooument bearing the Bignaturo of one 
attesting witness — Scribe writing the namo of 
another person as a marginal witness — No proof 
of authority to Bign — Validity of mortgage or 
oharge. See TRANSFER OF PROPERTY ACT, 
No. 85, 14 A.L.J. 673- 

(172) Mortgagee in possession— Non-payment 
of Tagavi claims — Sale of property owing to 
mortgagee’s default — Purchase by him benami 
— Effect— Rights of mortgagor. See TRUSTS 
ACT, No. 13, 18 Bom. L.R. 438. 

(173) No tender of amount— Right to inter- 
est. See Trusts ACT, No. 6, 32 Ind. Cas. 97. 

(174) Bee Vendor and Purchaser, No. 4, 
34 Ind. Cas. 47. 

(175) Surrender of right by vendee — To 
vendor. Seo VENDOR AND VENDEE, No. 1, 30 
Ind. Cas. 234. 

(17G) Trust— Investment of trust money on 
first — Accumulation of debt in excoss of value 
of mortgaged property— Broaoh of trust- See 
WILL, No. 20, 33 Ind. Cas. 604. 

2. — Anomalous. 

Mortgage deed termed 1 Swadina tanaka 
meddatu sharatu Pattiram'— Stipulation by 
mortgagor to pay within a fixed period — Tran- 
saction to be treated as a sale in default— Con- 
struction of documentSuit for redemption — 
Limitation — Ss, 58, 60, 98, Transfer of Property 
Act— Clog on redemption. Hakeem Patte 
Muhamraed v. Sheik Davood, 18 M.L.T. 2G9 = 
29ML.J. 525 =*(1915) M.W.N. 852 = 30 Ind. 
Cas. 669 = 39 M. 1010. See Final Part, 1915, 
Col. 1065. 

3.— By Conditional Sale. 

(1) Oral agreement putting mortgagee in pos- 
session in lieu of interest — Evidence of such 
agreement , admissibility of— Evidence Act , 
S . 9$. 

Whon after executing a mortgage by condi- 
tional sale the mortgagor put the mortgagee in 
possession of the proporty mortgaged under an 
oral agreement, authorising the mortgagee to 
enjoy the profits and devote the amount reali- 
zed towards satisfaction of the interest ; held % 
that there was nothing illegal in the agreement, 
and evidence to prove it was admissible. There 
is nothing in such an agreement whioh varies, 
contradicts or adds to the tormB of the original 
deed. On the other hand, it merely provides 
for the satisfaction of one of the conditions of 
the deed. Jagatpal Singh v. Harnam Singh, 
'19 O.C. 166 = 34 Ind. Cas. 745. 

STUART, J.C, 
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M ortgage— (Continued ) . ® 

3. — By Conditional Sale — ( Concluded ), 

(3) Surrender of oondition as to conditional 
sale— Mutation of names. See PUN, ACT XIII 
OF 1900 (ALIENATION OF LAND), No. 10, 
79 P.L.R. 1916. 

(3) Or sale with oovenant to purchase — Test. 
See Construction of Deed, No. 2, 3i M.L. 
J. 750. 

(4) Sale-deed — Construction of — Bale with 
agreement to reconvey— Distinction # betweon — 
Intention of parties. See SALEt No. 11, 31 M. 

L. J. 375. 

(5) Mortgage executed before the Transfer of 
Property Aot — Document not purporting to sell 
the property but containing covenant to relin- 
quish all rights therein— Construction — Docu- 
ment whether mortgage by conditional sale— 
Law applicable — Remedies under the Transfer 
of Property Aot if available — Scope of S. 2 (c) 
of that Act — Suit for foreclosure — Limitation. 
See Transfer of Property act, No. 8, 30 

M. L.J. 338. 

(6) Option to purohase — Registration. Bee 
Transfer of Property act, No. 79, 9 
Bur. L.T. 177. 

4.— Contribution. 

(1) Transfer of Property Act. S. 82 — Contri- 
bution — Properties of two otuners mortgaged 
to secure one debt — One oivner and h\s property . 
release of, on payment of one-halt of the debt — 
Property released from the major portion — 
Liability of th$ other mortgagor o.nd the re- 
maining portion of the mortgaged property , 
whether extends to the whole balance or whether 
only rateable. Thuvoor Yenkatasubba Reddy 
¥. Baglamraal, 2 L W. 469=* 17 M.L.T. 41 1 = 
(1915) M.W.N. 339 = 29 M.L.J. 319 = 29 Ind. 
Cas. 113 = 39 M. 419. See Final PArt, 1915, 
Col. 1068. 

(2) Sale of portion of mortgaged property 
subsequent to mortgage — Liability of purchaser 
to contribute to mortgage debt. See TRANSFER 

of Property act, No. no, l Pat. L J. 228 

(3) Parties and valuation for ascertaining 
liability to contribution. See TRANSFER OF 
Property act, No. ill, 14 a. L.J. 713. 

3.— Equitable. 

(1) Validity of equitable mortgage in places 
where Transfer of Property Act does not 
obtain — Priority of such mortgage over 
subsequent registered mortgage with or 
without notice — S 49, Registration Act 
(1877) — Applicability — Title-deeds whether 
include copies where originals are lost — 
Intention to keep alive prior mortgage — 
Presumption — Merger . 

In the Punjab and in other placed where the 
Transfer of Property Aot does not obtain, a 
mortgage by deposit of title-deeds is a valid 
legal mortgage and has the same legal effoot as 
a mortgage oreated by any other meaos recog - 
nized by law ; the English dootrine of the legal 
estate prevailing over the equitable estate does 
not obtain in a oountry where there is no dis- 
tinction between legal and equitable estates ; 

70 


Mortgage— (Continued), , 

5.— Equitable— (Concluded). 

and consequently a mortgagee, who bolds a 
registered deed of mortgage, cannot olaim 
priority over an earlier mortgage created by 
deposit of title-deeds (a). 

The mortgage by deposit of deedB is a coihp- 
lete aot and not an executory agreement, and 
therefore S* 48*of the Registration Aot, which 
gives priority to registered instruments as 
against oral agreements not followed by delivery 
of possession of the property coi^perned, does 
not apply (b); and the question of Dotice, actual 
or construotivo, of the previous eqiytable mort- 
gage does not arise. 

Title-deeds inolude .copies of the deeds when 
the originals are not forthcoming (c). 

Held on tho faots that the title-deeds were 
deposited with tho mortgagee with tho intention 
of oreating a mortgage charge in her favour 
over the property in suit. 

Held also that tho equitable mortgagee, when 
she aooeptad a later mortgage-deed , intended 
to keep the first mortgage alive for all purposes 
beneficial to herself. Mrs. Stewart v. Bank of 
Upper India, Ltd., Simla, 3l P.R. 1916 = 34 
Ind. CaB. 937. 

RATTIGAN and LE-ROSSIGNOL. JJ. 

References (a) 9 M.I.A. 307 ; 17 A. 252 ; 14 
B. 269. R. (b) 31 C. 57 (72) ; 11 C. 158 ; 33 0. 
410 ; 14 Bur. L R. 211, R. (c) 1 M. & A. 635, R, 
1 (2) Equitable mortgage — Deposit nf title-deeds 

by loay of security when accompanied by an 
actual written charge— Scope of the security 
— Not necessarily the same as scope of the 
title-deeds. # 

(1) Where titles of property are handed over 
with nothing said except that they are to be 
seouruy, the law supposes that the scope of the 
security is the scope of the title. (2) Where, 
however, titles are handed over aocompanied by 
a bargain, that bargain must rule. (3) Lastly, 
when the bargain is a written bargain, it, and it 
alone, muBt determine what is tho scope and 
extent, of r.he security. P.J Mehta v. Ohan 
Mah Phee, 14 A. L.J. 638 = 20 CJ.W.N. 925 = 43 
G. 895 = 9 Bur. L.T. 125 = 31 M.L.J. 155 = 4 L. 
W. 69 = (1916) M.W.N. 443=18 Bom. L.R. 664 
= 20 M.L.T. 242 = 24 C.LJ. 314 = 8 L.BR 458 
= 35 Ind. Cas. 190 (P.C.). 

Lord Shaw, Sir John Edge and Sir 
Lawrence Jenkins. 

(3) Letter setting oat terms of equitable 
mortgage and authorising the receiving of title- 
deeds from another — Necessity for registration. 
Soe Registration act (1908), No. 23, 3 L. 
W. 585. 

6. — Foreclosure. 

(1) Mortgage by conditional sale — Money 
repayable in instalments — Default in payment 
of instalment with interest — Right to sue for 
foreclosure— Mortgagee's right to enforce the 
security before expiry of term for repayment of 
whole of the principal — Intention of the parlies 
— Right to sue for sale on simple mortgage for 
interest only . Kavnldan v. Meghraj, 11 N.L. 
R. 153 = 30 Ind. Cas. 981. See Final Fart, 1915, 
Col. 1069. 
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M ortgage — { Continued ). 

6.— ForecloBur e— {Concluded), 

# (2) See O.P. ACT XI OF 1898 (TENANCY), 
No. 7. 1 Pat. L.J. 625. 

Suit for foreolo3ure— Money paid to the 
mortgagee in tho foreclosure suit — Suit for 
contribution against defendants on the ground 
that they held portions of the mortgaged pro- 
perty — Defendants not parties terthe foreclosure 
suit— No liability to contribute. See CONTRI- 
BUTION, No. 5, 34 Ind, Cas. 367. 

(4) Assignment of mortgage rights by heirs 
of mortgagee— Suit for foreclosure by assignees 
— Maintainability. See HINDU LAW— JOINT 
FAMILY, No. 24, 34 Ind. CaB. 3. 

(6) Suit for foreolosuro' — Limitation. See 
Limitation Act (1908), No. 92, 14 A. L.J. 1. 

(6) See PRE-EMPTION, No. 16, 19 O.C. 183. 

(7) Decree for foreolosure, pre-emption in 
respect of — Decree for pre-emption obtained, 
by one oo-sbaror without impleading others 
equally entitled, effect of — Transfer of property 
made by decree-holder during pendency of 
appeal. Bee PRE-EMPTION, No. 15, 19 O.C, 
153. 

A8) Demand — Duty of mortgagee. See 
REG. XVII OF 1806 (BENGAL LAND RE- 
DEMPTION and Foreclosure), No. 3, 
2 P.W.R. 1916. 

(9) Foreclosure only remedy mentioned in, 
the deed — No personal remedy. See TRANS- 
FER of Property Act, No. 98, 12 N.L.R. 
19. 

(10) Transfers of preliminary and final decree 
for foreclosure to different persons — Substitu- 
tion of names. See TRANSFER OF PROPERTY, 
No. 1, 9 Bur. L.T, 121. 

6-a.— Marshalling. 

Mortgage suit — Question as to marshal- 
ling not raised and decided — Execution 
•proceedings— Joinder of parties . 

In a mortgage suit the question as to 
marshalling of securities was not raised and 
decided. So the representatives of the party 
who could have raised such a question and got 
a deoision oould not urge their joinder as 
parties to exeoution-proooedinga arising thereon, 
if they are not so joined for raising that ques- 
tion and getting it decided at that stage, 
Raza Husain v. Ameerchand Pal, 32 Ind. Gas. 
715. 

LINDSAY, J.C. and STUART, A. .7 C. » 

7.— Redemption. 

(1) Integrity of mortgage broken up — 
Pioportionate amount payable— Evidence 
Act S 94— Misdescription — Oral evidence 
admissible. 

H executed tbreo mortgage-deeds dated res- 
pectively March 27, 1861, April 3, 1864 and 
February 6, 1873. In tbe first he mortgaged 9J 
biswas of a village iMlled Paniyala along with 
other property, and in the second he mortgaged 
five more biswas of the same village. The third 
mortgage was for Rs. 15,000 and out of the 
consideration ho declared Rs. 3,500 to be a fur- 
ther charge on the villages mortgaged in tbe 
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M ortgage — ( Continued ) . 

7 -^Redemption— (Continued). • 

deed of March 27. 1864. In the list of proper- 
ties mentioned, Hala Nagla was entered instead 
of Paniyala. The plaintiffs acquired the rights 
of the mortgagors in Paniyala.tand the defend- 
ants, representatives of the mortgagees, purcha- 
sed portions 5f the mortgaged property : Held 
that tbe plaintiffs wore entitled to redeem 
Paniyala on payment of the proportionate lia- 
bility for the mortgages existing thereon, and 
that evidenoo was admissible for the purpose of 
showing that Paniyala was liable for the pro- 
portionate part of the further oharge of 
Rb. 3,500, the entry in the mortgage-deed of 
1873 of Hala Nagla being a ease of misdescrip- 
tion and mutual mistake. M&hablr Praiad 
v. Muhammad Maslyatullah, 14 a. L.J. 15 = 
3'8 A 103-32 Ind. Cas. 174. 

BaNER.JI and WALSH, JJ. 

(2) Redemption by one co-owner — Charge — 
Transfer of Property Aci % S. 95— Sale by 
redeeming co-owner of such property — Suit 
for redemption by another co owner — Limi- 
tation — Limitation Act (1877), Sell. II, 
Arts. 144, 148, 134. 

A had four sons K, Y, N and F. The plaint- 
iff is the Bon of V. On August 13, 1860, A 
made a usufructuary mortgage of some family 
property in favour of D and then died. F made 
a mortgage of tho property to the father of B 
in order to raise money to pay off the mortgage 
in favour of D. Tho mortgage of 1860 was 
thus paid off. F’s mortgagee remained in pos- 
session as suoh for nearly twdnty years until 
May 26, 1898. when F sold the property to B 
and the vondee remained in possession sinoe 
then till 1912, the date of the Buit. The plaint- 
iff brought this suit to redeem the mortgage 
of 1860. . In tho mortgage of 1877, F stated 
that tho property was his maurusi (anoestral) 
village and that he owned the share. It was 
assumed that F was separate but that the pro- 
perty belonging to tho family had not been 
divided : 

Held that when, in 1877, F redeemed the 
mortgago of 1860, ho acquired a oharge on the 
plaintiff’s share and inasmuoh as be asserted 
a title in himself adversely to tho true owners 
and dealt with the property by way of sale, the 
suit was barred by Art. 144, Boh. II of the 
Limitation Aot, 1877, and neither Art. 148, nor 
Art. 134 applied to it. Jal Klshen Joahl y. 
Budhan and Joahl, 14 A.L.J. 41=38 A. 138 = 
34 Ind. Gab. 244. 

TUD13ALL and PlGGOTT, JJ. 

Relerence : — 14 A. 1 (F.B.), D. 

(3) Usufructuary mortgage — Stipulation as 
to time L of redemption— Time essence of the 
contract— Redemption— No offer before suit 
— Cause of action . 

A usufruotuary mortgage of Agricultural land 
was made and it was provided that it oould be 
redeemed in Jeth of any year. The mortgagor 
sued to redeem but it was proved that he had 
at no time offered to pay the mortgage-debt 
prior to tbe institution of tbe suit : 



1109 


DIGEST OF CASES. 


1110 


Mortgage— (Continued). « 

7. — Redemption — (Continued). 

Held that the mortgagor had no right to ins- 
titute the suit unless and until he had tendered 
the mortgage dent or suoh amount as he 
considered due to the latfter, Muhammad All 
v. Baldeo Pande, 14 A.L.J. 55 = 3 8 A. 148 = 34 
Ind. Oas. 183. 

TUDBALL and WALSH, JJ. * 

Reference'.— A.W N. (1894) 149, F. 

(4) Mortgagor and mortgagee— Money -decree 
— Execution— Sale of the equity of redemp- 
tion— Purchase by mortgagee— No objection 
by mortgagor for sale — Loss of right to 
redeem— Transfer of Property Act , 8 . 99. 

When the mortgagee purchased the equity of 
redemption of tho mortgagor in execution of a 
monoy- decree obtained by the former against 
tho latter in a suit not arniug out of the mort- 
gage and the mortgagor did not object to the 
confirmation of the sale : 

Held, the mortgagor lost the right of redemp- 
tion, notwithstanding that the sale of the 
equity of redemption was in contravention of 
B. 99 of the Transfer of Property Act. Arjuna 
Reddy v. Yenkatachela Asari. 19 M L.T. 
121 = 3-2 Ind. Caa. 611 = 5 L.W. 242 -32 M.L. 
J. 525. 

AYLING and NAPIER, JJ. 

(5) Declaratory suit— Payment to recorded co- 
mortgagee— Good faith— Hindu widow's 
right— Receipt not mentioning details, nor 
supported by reliable evidence— Effect of 
neither getting back mortgage-deed nor pos- 
session after alleged , payment of mortgage 
money. 

A brought a declaratory suit to the effect 
that a certain land had not been redeemed. 
Tho defendant allcgod payment to C (a Hindu 
widow) who was recorded in Revenue papers as 
mortgagee of 2/3 share, but not in aejbual pos- 
session. He made some payments to D, and E 
which ought to have been made to C, had he 
thought C, had any right as ono of the mort- 
gagees. Ho also in certain previous suits did 
not implead C as a party whioh he should have 
done had ho thought C bad any right. 

Held , that payment in good faith to C was 
not proved. 

Held, also, that a receipt, giving no details 
and not supported by reliaule evidence as to tho 
actual amount paid was of very little value, 
even though thore wab evideuco to the effeot 
that a substantial sum bad actually fyeen paid. 
Muhammad Khan v. Lala Kishore Chand, 
33 P.L.R. 1916. 

R ATT IGAN and SCOTT-8M1TH, JJ. 

(6) Suit f or redemption — First suit for redemp- 
tion withdrawn— Second suit for reaemption 
of mortgage of another date — Mortgage found 
invalid— Principle of saving defendant from 
multiplicity of suits— Defendants admission 
of a mortgage— Decree for redemption. 

Where both parties appeared on the date fixed 
for tho trial of the suit and at their request the 
suit was struck off as settled, the suit must be 
held to have boon withdrawn by the plaintiff 
and oannot be held to have been dismissed foe 
default of the appearance of both parties. Suoh 
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abandonment is done at the risk of tb'e plaint- 
iff’s losing all right to litigate the Bubjeofc-mat- 
ter of the olaim or olaims so abandoned or 
withdrawn from the adjudication of tho Court, 
unless he got the permission of the Cour^ to 
re-litigate the game. % 

Where, plaintiffs brought a first suit to redeem 
a mortgage of 1833 whioh was withdrawn and 
then brought another suit to redeem a later 
mortgage* of 1887 whioh was found to be an in- 
valid transaction, the plaintiff oaniyjfe be allowed 
to troat the latter suit as a suit for the redemp- 
tion of the earlier mortgage as Vt would be 
barred by O. XXI11, r. 1, ol. 3 of the Civ. Pro. 
Code. 

The plaintiff’s cause of action, into whatever 
protean forms it may be moulded by the in- 
genuity of pleaders, is to bo regarded as tho 
same, ?f it rests on facts which are integrally 
connected with those upon whioh a right and 
infringement of the right have already been 
onoe asserted as a ground for the Court’s inter- 
ference. 

The deoision in 28 M. 406 must be deemed 
to have boon overruled by tho Full Bench 
dooision in 37 M. 70 (a). u 

Where, in a suit, for redemption, the plaint- 
iff fails to prove the mortgage set up by him, 
the Court may allow the plaintiff to redeem on 
tho basis of a different mortgage under whioh 
‘the defendant olaims to hold. Damodar&n 
Nurabudrlpad v. Theyyanakkan, (1916) M. 
W.N. 171 =32 Ind. Cas. 624. 

SADASIVA AlYEK and NAPIER, JJ 

Refereyices (a) 26 M. 406 ; 37 M. 70, R. 

(7) Equity of redemption— Mortgagee with 
possession purchasing the same in execution 
of money deer eo— Mortgagor's right of re- 
demption — Extinguishment — Validity of 
purchase- -Transfer of Property Act , S. 99 
—Civ. Pro. Code, 1908, O. XXXIV, r. 14— 
Change in the law— Applicability of S. 99, 
Transfer of Property Act, to the Punjab . 

S- mortgaged bis house with possession to 
M, but S, remained in possession of tho house 
as M’s tenant on the strength of a deed of rent 
exeoutod by S in favour of M. M sued S for 
arrears of rent and obtained a money decree in 
execution of whioh M purchased in Court 
auction, with tho permission of the Court, the 
equity of redemption of tho house. The 
auction sale was confirmed despite S's objec- 
tions. S brought a regular suit to set aside 
the auotion sale whioh was also olsmissed. S 
then brought the present suit against M for 
redemption of the mortgage on the ground that 
M’s purchase of the equity of redemption oould 
not affect his right to redeem. 

Held that, according to the principle em- 
bodied in r. 14/ O. XXXIV, Civ. Pro. Code, 
the auction sale of the equity of redemption in 
favour of tho present defendant was a perfectly 
good one, and sinoe it was duly confirmed by a 
oompetent Court, it bad the effeot of extinguish- 
ing plaintiff’s proprietary rights in tho mort- 
gaged house and his right of redemption was 
therefore loBt 
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In view of the ohange of Iaw effected by the 
Code of Civil Procedure, 1908, the Courts of 
the /Punjab, to which the Transfer of Property 
Aot has never been extended, cannot recognize 
ancl aot upon the technical rule embodied in 
B. 99, Transfer of Property Aot. 

R. 14, O. XXXIV, ‘'Civ. Prrf. Code (1908), 
which has ropoalod S. 99, Transfer of Property 
Act, is restricted to claims arising otly under 
the mortgage, and it is now competent to the 
mortgagee to have the equity of redemption sold 
in satislaotwon of any debt whioh he might have 
against the mortgagor unconnected with the 
mortgage, ktehr Bakhak v. SanjheKhan, 18 
r.R. 1916 = 33 Ind. Cas. 802. 

Shah Din and Le Rossignol, .jj. 

References (a) 35 C. 61 (F.B.) and 37 A, 
165 (F.B.), F.; 2 P.R. 1907 ; 15 P.R. 1911, Not 
Appl.l 29 M. 421 ; 30 M 362 ; 82 C. 296 (P.C.); 
22 M. 347 ; 22 B. 624 ; 0 lnd. Cas. 47 = 14 C. 
W.N. 679. R. 

(8) Suit by puisne mortgagee— Prior mort- 
gagee purchasing property in execution of 
decree on his mortgage— Puisne mortgagee 
no party— Basts of accowit. 

A puisno mortgageo seeking to redeem pro- 
perty purchased by a prior mortgagee in execu- 
tion of a decree paused in a Ruit on the prior 
mortgagee's mortgage to which the former wa^ 
no party can do so only upon the basis of 
accounts being taken on foot of that mortgage, 
taking into consideration the rate of interest 
stipulated for in the prior mortgage-deed. 
Phul Ghand v Roshan ^al, 14 A.L.J. 337 = 36 
Ind. Cas. 703. 

BANEKJI and TUDBaLL, .J.T. 

Reference— 19 A. 527, Appl. 

(9) Custom— Succession — Village proprietary 
body , rights of— Village, nature of— Mort- 
gage— Redemption 

A mortgagor who was a member of a village 
proprietary body died leaving no direct heir of 
his own. The plaintiffs, who were of the samo 
tribe and got as the mortgagor, sued, as mem- 
bers of the village proprietary body, to redeem 
lands belonging to the ^mortgagor. The village 
was, however, found to be homogeneous and 
did not consist of a number of proprietors of 
different tribes, religions and oastos. The 
mortgagees though distantly related to the 
mortgagor were not proprietors in the village. 

Held, that the mortgagees had no right to 
succeed and 'that the plaintiffs were entitled to 
redeem. Budhl Singh v. Mohan 8ingh, 40 P. 
W.R. 1916 = 32 Ind. Cas. 768. 

RATTIGAN and LESTjIE JONES, JJ. 

References .—* P. R. 1911 = 3 P. W.R. 1911 
(Rev.) = 10 Ind. Cas. 294, R. 

(IQ) Burden of proof . 

Where a plaintiff comes into Court setting up 
apartioular mortgage whioh he seeks to rodeem, 
he must adduoe prima facie evidence of his 
right to redeem that mortgage, and he is not 
entitled in that suit to a decree for redemption 
of other mortgages whioii may be found to be 
subsisting betweeu the parties but whioh form 
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no part of the cause of action on whioh he has 
oome into Court. 

What is sufficient pfima facie evidenoe would 
depend on the oiroumstanooH of each case. 
Shadeo Ojha, v. Lachmlna Kuar, 14 A.LJ. 
615 = 34 Ind. Cas. 207. 

Knox and Lindsay, jj. 

(11) Suit by prior mortqagee and purchase 
by him in execution— Right of puisne mort- 
gagee to redeem whether can be exercised 
after confirmation of [sale— Suit for posses- 
sion— Defendant whether can plead right to 
redeem when that right is barred — Omission 
of puisne mortgagee's name in execution 
proceedings — Irregularity— Effect, 

v A prior mortgagee got a deoree upon bis 
mortgage bond in 1897 and purobasod the pro- 
perty in execution and obtained delivery in 
1900. In 1902, a puisne mortgagee obtained a 
mortgage decree on the same property, executed 
tho decree, bought the property in auction and 
obtained registration of his name in the Collea- 
torate. The prior mortgageo now sued for 
declaration of title and confirmation of posses- 
sion or in tho alternative for reoovery of 
possession. 

The Court of first instance decreed tho suit, 
but permitted the puisne mortgagee (defendant) 
to redeem. The lower appellate Court also 
deoreed the suit, but held tbaL the defendant 
was not entitled to redeem, as he failed to do so 
before the order absolute in the plaintiff’s 
mortgage suit. 

Held, on second appeal, that the right of 
redemption continued till the confirmation of 
salo (fl). But as his right lo redeem was barred, 
he ought not to be allowod to exercise that 
right as a defendant in the present suit for 
recovery of possession. 

Tbe puisne mortgagee also contended that 
th <j sale was not binding as bis name was 
omitted in tho exuoution proceedings in con 
nootion with the decree on whioh plaintiff 
based his title. 

Held that suoh omission was merely an 
irregularity, and the sale, even though the 
mortgagee creditor was himself tbe purchaser, 
oould not be considered a nullity(6). Syed 
Muhammad Rafi v. Sycd Muhammad Askarf, 
1 Pat. L.J. 261. 

Mui.ligk, J. 

References :—[a) 31 C. 863, R. (b) 25 B. 
337, F.\ 32 C. 296, D. 

(12) Redemption decree— Deposit of redemption 
money more than three years after decree , 
validity of — Limitation for exercise of right 
of redemption after decree . 

On SOth'May, 1901, a deoree for redemption 
was passed in favour of several plaintiffs. On 
Gtb September, 1913, one of the plaintiffs put 
in an application depositing the amount made 
payable by the deoree and praying that notice 
should issue to tho mortgagees to withdraw the 
money. 

* Held , that the right to redeem oould be 
exercised at any time before order absolute for 
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sale bad been passed, and therefore the deposit 
was valid even though made long after the 
expiry of three years front the date of decree. 
Blsheshar Singh v. Blkraroajlt Singh, 19 O.C. 
30 = 34 Ind. Cas. 349. 

LINDSAY, J.C. 

(13) Redemption , suit for — Burden of proof 
— Court y s duty in such coses. 

In a suit for redemption, the plaintiff, when 
he is put to striot proof and is out of possession, 
must stand or fall by the strength cf his 
evidence and cannot depond upon the weakness 
of his Adversary’s oase. In suoh cases, it is 
absolutely wrong to deal with tbe case of the 
defendant first and prove it to be worthless and 
then turn tn that of the plaintiff. The Court 
should see whether the plaintiff has discharged 
the burden lying upon him; his oase cannot be 
held to be true because the defendant has failed 
to prove his defence. La Aung v. Hauog So, 

9 Bur. L.T 57 = 31 Ind Cas. 885. 

Maung Kin, j. 

Reference : — B.J. 482 ; 8. J. 404, R . 

(14) Onus probandi— One mortgagor redeem- 
ing the entire mortgage — Acknowledgment 
— JAmitatioyi Act (1908), S. 19, Sch. I, 
Art. 148. 

In a suit by the representatives of some oo- 
mortgagors for the redemption of their shares 
in oertain proporty against the representatives 
of aco-mortgagqr, the plaintiffs alleged that the 
mortgage had boon made by one Bukhjit in 
favour of one Muhammad Husain in the year 
1913, Sambit, The plaintiffs also rehod on 
certain acknowledgments made by the defend- 
ant’s predecessor-in-title One of these was 
a dakhalnama executed by Ramlal'in 1890 
whioh contained a description of the property 
and was signed by Ramlal. The defondant 
oontended that there wa s no mortgage, that 
ho wan absolute owner, that the acknowledg- 
ments had not been proved and that the 
suit was tirao- barred. It was held by the 
Court of appeal that tbe dato of the mortgage 
had not been proved, but the acknowledgments 
were in respect of pome mortgage and that the 
plaintiffs were entitled to redeem ; — 

Held, that the rule of limitation governing 
a suit of this kind was that laid down in 
Ahmed v. Wasir Alt la), that Art; 148 of 
8ch. I to the Limitation Act applied, that is, 
tbe limitation extended for a period of 60 yoars 
from the dato of execution of the mortgage or 
from the date when the mortgage money 
became due, and the burden was upon the 
plaintiffs of proving the mortgage that they had 
set up, and that it was for them to prove that 
the acknowledgment relied upon hy them as 
contained in the dakhalnama had been made 
at a date within the period of limitation. 

Held also that the acknowledgment contained 
in the dakhalnama amounted to nothing 
mpre than a description of the property 
purchased and was not an acknowledgment of- 
a liability within tbe meaning of S. 19 of the 
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Limitation Act. Khlali Ram v. Talk Ram, 14 
A.L.J. 984 = 38 A. 540 = 36 Ind. Cas. 452. 
PlCiGOTT and LINDSAY, JJ. * 

Reference : -(a) 1 1 A. 423 (F.B.), R. 

(15) Failure #f mortgagee in possession to keep 
accounts — Effect — Failure to deposit 
tedtmptiod money within fixed time— No 
bar to hearing cf second appeal. 

It is tbfe duty of a mortgagee in possession 
to keep aooounts of all expenditure, and, if he 
does not, all the presumptions will be made in 
favour of tbe mortgagor, but failure to keep 
aooounts does not ipso facto defeat a claim for 
compensation which is proved in other ways. 

Where in a redemption suit, possession was 
decreed by the lower appellate Court to the 
mortgagor’s vondee on payment of a speoified 
sura, the fact that suoh sum whs not deposited 
within ihe time fixed in the lower appellate 
Court’s decree docs not necessarily bar the hear- 
ing of a second appeal in tho Chief Court (a). 

Because tbe appellant has not deposited tho 
redemption money in Court within the timo 
ordi red it cannot be said that there is no decree 
for redemption subsisting in his favour. Thakur 
Das v. Rada Klshen, 99 P.R. 1916. 

SH^DI LAL and LE-ROSSIGNOL, JJ. 

References fa) 161 P.R. 1890, R.; 23 A. 88; 
31 A. 328; 23 M. 621, D. 

(16) Transfer of Property Act (IV of 1882), 

Ss. 76 (i) and 84 — Tender of amount due on 
the mortgage — What constitutes tender — 
Cessation of interest — Account for gross 
receipts. " 

Actual production of monoy is not necessary to 
constitute legal tender of the money duo ou a 
mortgage, especially when tho mortgagee by 
words or conduct shows his determination not 
to accept it. 

A suit for redemption is an offer to redeem, 
and if the defendant contests tho suit and it is 
found that, his case is not true, be must, under 
8. 76 (i) of the Transfer of Property Act, aocount 
for his gross receipts from tbe mortgaged pro- 
porty from the date of institution of tbe suit, 
and also forfeit all olaim to interost from that 
dato under S. 84. Maung Po Tun v. Ma E Kha, 
9 Bur LT 117 = 33 Ind. Cas. 735. 

U Kin, j 

(17) Suit for redemption— Sale set up bp 
defendant — Neither mortgage nor sale proved 
—Effect— Transfer of Properly Act (IV of 
1882). S. 55 16) lb). 

In a suit for redemption, in whioh the 
defendant denies the mortgage alleged by the 
plaintiff and sets up a sale to him, the plaintiff 
cannot recover possession, when, by reason of 
the provisions cj tho Transfer of Property Act, 
the plaintiff cannot prove the mortgage' sued 
on, and tbe defendant cannot provo tho sale 
relied upon by him. 

It is in acoordance with the principles of 
sound oommonsense and juntioo that a man 
who brings a oase and fails to prove it should 
not get a decree on a different cause of action 
from that alleged by him. 
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The plaintiff can sucoecd only according to 
his allegations and proofs, secundum allegate it 
probata, 

65 (6) (6) of the Transfer of Property Act , 
applies only to the case oi. a buyer who has paid I 
tile purchase money in anticipation of delivery j 
of possession, not to a buyer who has accepted i 
delivery without a registered sale deed (a)« In 
re Ma Htwo v. Maung Lun, 9 Bur. L'T. 114 = 

8 L.B.R. 334-= 33 Ind. Ca*. 163 (P.B.). 

FOX, C.J., ROMNSON and PARLETT, .I.f. 

Reference'.— ' a) 8 B.L.T. 70, overruled. 

(4) See SPECIFIC RELIEF ACT (1877), 
No. 3, 115 P.L.R. 1916. ' 

(18) Successive mortgages— Sale in execution 
ot decree on second mortgage before sale in 
execution of decree on first mortgage — 
Right to possession — Form of suit ’ 

Certain property was mortgaged to A, and 
then it w-ts mortgaged io 13. A brought a suit 
on his mortgage without impleading B. He 
obtained a decree and in execution thereof he 
purchased the property. 13 also brought a suit ! 
on bis mortgage without impleading A. He , 
obtained a decree and the property was purcha- 
sed by C who wont into possession. A obtained ! 
formal possession but failed to disposes C. A i 
suit was brought by A against B and C for an j 
ordor that tho money due under the prior ! 
mortgage miRht bo paid to A or, in default, tho 
plaintiff might bo put into possession : 

Held thu tho suit wa^ maintainable, and 
that all tho parties being before tho Court the 
equities bo! weon them mi^ht be worked out and, j 
G was entitled to nothing more than an oppor- j 
tunity of paying off the prior mortgage. Babu 
Lai v. Jalakla, 14 a.Tj J. 1140. 

PIGGOTT and LINDSAY. J.J. 

(19) Redemption decne— Deposit of mortgage 
money by mortgagor— Title to get possession 
from date of deposit — Suit for profits by 
mortgagor— Period for which profits could 
be recovered. 

The plaiutiil obtained a preliminary decree 
for redemption against the dofondant who was 
also the lambardar. The decree directod tho 
mortgage money to bo drpositod in or before 
September. As a matter of fact the monev was 
paid into Court in August, but actual posses- 
sion over the sharo was not delivered to tho 
plaintiff until a date iq November which fell 
aftor the date when profits for kharif became 
payable. It <waa admitted that there was no 
accounting for kharif profits in tho redemption 
suit : 

Held , that a plaintiff in a redemption suit 
being entitled to possession as soon as ho had 
deposited the monoy, the plaintiff's title to the 
profit in the present, case arose* from the dato 
on which the mortgage money was put into 
Court. Ram Karan v. Achal Blngh, 19 O.C. 
161 = 35 Ind. Gas. 799. 

Lindsay, j.c. 

(20) Ejectment suit by mortgagor prior to 
obtaining decreo in redemption suit . 

An ejeotmenfc suit by tho mortgagor of a 
zamindari, prior to his obtaining deoree in 
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I redemption suit is premature and should be 
| dismissed. All Bux y. Parkash Hand, 31 Ind. 

Cas. 464. 

Camphell, j m. 

(21) Possession fafcen by mortgagee as agreed 
in mortgaqe deed— Right of mortgagor to siii 
for redemption — Plea of adverse possession 
by mortgagee . 

Where ij pursuance of a stipulation iu a 
mortgage deed the mortgagne got possession of 
the mortgaged property as owner because of the 
| omission of tbo mortgagor to pay tho mortgage 
amount within tbo stipulated time, the mortga- 
gor lost his right of redemption in oases not 
governed by the provisions of the Transfer of 
Property Act, and m this respect there is no 
difference in principle between a simplo and a 
usufructuary mortgage (a) 

Whore a mortgage is eubsis 1 ing the mortgagee 
cannot set up an advorso title aR-unst his mort- 
gagor so as to acquire a title by adverse posses- 
sion after 12 years. Abdul Hamid v. Durrlah 
Bib!, 3G Ind. Cas. 959. 

FOX, C.J. and ORMOND, J. 

References : — 1 L.B.R. 192 ; 16 Ind. Ca9. 694 
= 37 M. 545 = (1912) M.W.N. 995 = 12 M.L.T. 
330 = 23 M.L.J. 360; 7 B.L.R. 136=13 M.I.A, 
660 = 15 W.R. 35-2 Suth. P.C J. 110 = 2 Bar. 
P.C.J. 623 = 20 E R. 660. R. 

(22) Lease 0y mortgagee — Redemption of 
mortgage— Sub -letting of land by lessee — 
Suit bu lessee to recover occupancy— Oudh 
Rent Act (XXII of 1886), S. 108 (10). 

“ On the redemption of a mortgage tho mort- 
gagee is bounxl to retransfer the property froe 
not only from tho mortgage but also from all 
incumbrances created by him.” As tho ruling 
in 3 A.fj J. 517 recognises tbo creation of 
occupancy rights, a mortgagee m possession is 
entitled to create a statutory tenancy (in Oudh) 
which can remain effective oven after the mort- 
gage is redeemed (a). 

Held also that a tenant who sublets his 
laud can bo doemed to bo a tenant in occupancy 
of that land ho that he can recover occupancy 
undor 3. 108 (10) of the Oudh Rent Act (XXII 
of 1886) (6) . Jagra v. Kalpi, 33 Ind. Cas. 270. 
holms, s m. 

References :— (a) 3 A.L.J. 517, 12.(6) 16 0. 
C. 105, 12. 

(23) Mortgage, decree absolute for sale on, 
against father-' Sons suing for possession 
— Sons’ right of redemption — Limitation 
Act, 1877, Sch. II, Arts. 12, 95 — Civ. Pro . 
Code, 1882, S. 578— Guardian ad litem — 
Notice . 

If, in pursuance of a decree absolute for sale 
on a mortgage obtained against a deceased 
mortgagor without substituting or mentioning 
his sons as his heirs, the sale is effected, the 
sons cannot challenge the sale (a). 

The status of Mitakshara sons would confer 
no right to redeem the self-acquired property 
of their father sold in execution of a mortgage 
decree obtainod against the father (6). 

On property being sold in execution of a 
deoree if a suit for possession is brought on the 
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ground that the sale was a nullity, the sale 
need not be set aside (c) . 

After a mortgagor’s eqifity of redemption has 
* boon sold away in execution of a deoree ob- 
tained by a seoond mortgagee, it is not open 
to the mortgagor to bring a suit fot redemption 
Against the first mortgagee (d). 

Arts. 12 and 95 of Sch IX of the Limitation 
Act, 1877, does not apply to a redemption suit. 

If in faot the Court has allowed a party to 
appear as a guardian of a minor and to oonduct 
the proceedings in her behalf, the mere circum- 
stance that a notice was not isHUod to tho 
guardian is immaterial and is curable as an 
irregularity under 8. 578, Civ. Pro, Code, 
1882 (e). Jahnavl Prasad Singh v. Ghar- 
bavan Dubey. .85 Ind. Cas. 404. 

MUIiLICK and KlNGSFORD, J.J. 

References : — (n) 28 C. 73, R. (b) 20 A. 207 
(P.C .)R. (c) 11 C.W.N. 1078, R. (d) 51 L.J. 
C.P. 905, D ; 14 C.L.J. 530, F (e) 30 C. 1021 
(P.C.), R, 

(24 ) Suit by mortgagee — Owner of equity of 
redemption not made party — Dispossession 
of owner by mortqaqee decree-holder — Right 
of such owner to sue for khas possession. 

Where tho owner of tho equity of redemption 
was not made a party to a suit on tho mortgage 
and the mortgagee having purchased tho pro- 
perty in execution of a decree obtained by him 
in tho suit, dispossessed the owner of the pro- 
perty, the latter can sue for khas possession of 
the property, and need not sue for redemption. 
Gopal Ram tfarwarl v. Narslngh Prasad 
Mlsslr, 38 Ind. C»s. 744. 

MUTjLICK, j. - 

Reference 7 C.W.N. II, R. 

(25) Sale of mortgaged property — Right of 
purchaser to redeem mortgage without pay- 
ing further charqe • 

Plaintiff purchased plaint properties subject 
to the paymont of a mortgage on the propt rty. 
He brought a suit for redemption of the pro- 
perty purchased by him. Tho defendant, 
mortgagee, «ot up a deed of further charge upon 
the property and pleaded that that money also 
should be paid before the plaintiff could redeem 
the property. The Court found that the deed 
which evidenced the allcgod further charge did 
not amount to a hypothecation on the property 
but amounted to a simple money bond. 
Held that under tho ciroumatauo'ds there 
could be no consolidation. The equity that 
existed between tbo original mortgagor and 
the mortgagee was a matter of personal obliga- 
tion and did not estop the plaintiff from 
oxeroising the right of redemption over the 
proporty purchased by him until ho satisfied 
the amount due under tho simple m'jney bond. 
There was no equity between tbo mortgagee and 
the subsequent transferee tor value. Puran 
Singh y. Balkham Singh, 36 Ind. Cas. 709. 
STUART, J.C, 

References: — 26 Ind. Cas. 995 ="17 O.C. 
303, R. 

(26-a) Mortgage {Usufructuary)— Redemption' 
— Mortgagee and purchaser of equity of 


M or t gage — (Continued ) . 

7. — Redemption— {Continued). 

redemption , arrangement between— Extin- 
guishment of mortgage-Merger— Mesne pro- 
fits and interest — Limitation Act (1SJP8), 
Art . 106— Creditor having funds belonging 
to debtor for payment to himself — Question 
of limitation 

An arrangement between the usufructuary 
mortgagee and the purohaser of portion of the 
equity of redemption re the leaving of tho con- 
sideration money to be credited towards the 
mortgage- debt held not to be binding ori the 
mortgagor. 

The morgor of the right of the mortgagor and 
the mortgagee in one and the samo person with 
a liability to satisfy the entire mortgage-debt 
operated as an extinguishment of the mortgage: 

A mortgagee makes his mortgage as a securi- 
ty for his debt and has no right to be in posses- 
sion of the estate after he has paid himself 
what h due to him. If he holds the property 
subsequent to his having been paid, tho mort- 
gagor would bo entitled to possession and 
surplus prt fits together with intorrst thereon (a). 
The limitation applicable for recovery of 
such surplus with interest thereon is that pro- 
vided by Art. 105 of tho Limitaticn Act, 1908. 

No question of limitation arises whore a 
creditor has funds belonging to the debtor at 
his disposal charged with an obligation to pay 
himself out of the fund. Abdul Hasan Khan 
v. Jagwanta. 32 Ind. Cas 729. 

XANIIAI YA LAL, A. J.C. 

References : — 35 Cb. I). 544, F.\ 16 13. 141, R. 

(261 Jurisdiction — Appeal— Value of principal 
— Intei est to be excluded though Court fee paid . 
Mahamad Jallaldeen Marakayar v. Yljaya- 
Bwanii, (1915) M.W.N. 239 = 29 M.LJ. 142 = 
28 Ind. Cas. 621 = 39 M. 447. See Final Part, 
1915, Col. 1072. 

(27; Mortgage debt— Provision for repayment 
within a specified period— Right to redeem before 
the expiry of that period. Ghandu alias 
ShlnlY&sa Pal v. Koaja Povjarl, 29 M.L.J. 
86 = 30 Ind. Cas. 370. See Final Part, 1915, 
Col. 1075. 

(28) Term fixed within which property might 

be redeemed , meaning of — Compromise , ratifica- 
tion of, after attaining majority— Estoppel- 
Act I of 1869, S. G. Raja v Hahant Santram 
Das, 18 O C. 95 = 30 Ind. Cas. J9U. Bee Final 
Part, 1915, Col. 1075. , 

(29) Mortgagor's right to led^tm before deli- 
very of possession to mortgagee— Transfer of 
Property Act — Terms of the deed , enforcement of . 
Mohammad Sher Khan v. Raja Seth Svaml 
Dayal, 18 O.O. 105 = 30 Ind* Cas. 377. See 
Final Part, 1915, Col. 1076. 

(30) Usufructuary mortgage — Second mort- 
gage of same property — Consolidation— Covenant 
to pay second mortgage first— Suit on second 
mortgage barred by limitation , effect of. Kesar 
Kanwar y. Kashi Ram, 13 A. L.J. 689 = 37 A. 
634 = 30 Ind. Cas. 777. See Final Part, 1916, 
Col. 1076- 

(31) Redemption of mortgage — Previous decree 
in mortgagee's favour for possession, if bars 
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M orfgage—\Cgntinued ) . 

7 . — Redemption — ( Continued ) . 

rldemption suit— Civ- Pro. Code (1882), 8. 244 
— Order in execution of decree in suit for posses- 
sion directing mortgagee to furnish accounts and 
perihittmg redemption . effect of — Preliminary 
decree, appeal against — Final decree passed 
pending' appeal if bar to hearing *>f appeal* Raja 
Peary Mohun Mukhefji v. Chandra Sekhar 
Barker, 10 C W.N. 1132 = 33 Ind. Cas. 59. Bee 
Pinal Part, 1915, Col. 1078. 

I 

(32) Suit for redemption— Mortgage money 
fixed by Coiirt — Second suit for redemption on 
payment of the amount so fixed — Decree for 
larger amount — Appeal— Court- fee — Calculation 
of mortgage money payab\e. Chunl Lai v. Bell 
Ram, 58 P.R 1915=166 P.W.R. 1915 = 30 
Ind. Cas. 104 = 58 P.L.R. 1916. Soe Final 
Part, 1915, Col. 1078. 

(33) Joint estate— Mortgage by all ths joint- 
holders sever ally— Redemption by one joint - 
holder of all the land mortgaged by all the joint 
owners severally— Objection by one joint owner's 
widow — Priority of right of redemption — 
Transfer of Property Act , S. 91. Jlwan Singh 
v. Achhar Singh, 92 P W.R. 1915 = 56 P.L.R. 
1S16 = 30 Ind. Cas. 389. Bee Final Part, 1915, 
Col. 1080. 

(34) Mortgagor and mortgagee— Prior suit for 
sale — Decree obtained with option of redemption 
— Decree not executed — Subsequent suit for re- 
demption — Rea judicata — Transfer of Proper tif 
Act , Ss. 60, 67, 86, 88, 89, 93— Civ. Pro. Code 
(1908), S. 11. O. XXXIV, rr. 2, 4,5 and 8. 
Ranga Iyengar v. Narayanachariar. 18 M. 
Ii.T. 596 = 30 M.L.J. 13 = 32 Ind. Can. 30 = 39 
M. 896. Bee Final Part? 1915, Col. 1082. 

(35) Usufructuary mortgage — Stipulation for 
mortgagee becoming permanent lessee after pay- 
ment of principal money— Clog on equity of 
redemption— Unenforceability. Daolat Ral v. 
Sheikh Chand. 11 N L R.' 180 = 31 Ind. Caa. 
869. Bee Final Part, 1915, Col. 1082. 

(36) 8uit for redemption — Prayer to act aside 
Bale-deed as fraudulent — Buit outside the scope 
of the Act. Bee BOM. ACT XVII OF 1879 
(Dkkkhan agriculturists’ Relief), No. 3, 
18 Bom. L.R* 763 

(37) Suit for redemptioi. of mortgage — Rolief 

sought being setting aside of a consent decree 
between the parties and a prior sale deed 
aB fraudulent. Sec ROM. ACT XVII OF 
1879 (Dkkkhan agriculturists’ Relief;, 
No 2, 18 Bom. L.R. 708. . 

(38) Suit^or redemption — Plea of occupancy 
right bv defendant — Oognizability by Civil 
Court. * Bee PUN. ACT XVI OF 1887 
(TENANCY), No. 13. 59 P.R. 1916. 

(39) First suit by mortgagor to redeem in bis 
personal right -Abatement of syifc— Second suit 
to redeem by hiB co parceners whether barred 
See Civ. PRO. Code (1882), No. 27, 18 Bom. 
L.R. 33. 

(40) Redemption suit fully oontested by 
Manager of joint Hindu family— Representation 
of minors— Irregular appointment of guardian 
ad litem — Effect. Bee Civ. Pro. CODE (1908), 
No. 581, 14 A.L.Ji 689. 


JK ort gage— (Continued ) . 

7.— Redemption— (Concluded). ( 

(41) Soe CIV. PRO, CODE (1908), No. 362, 

35 Ind. Cas. 252. 

(42) Construction of covenant— Clause as to 
payment upon mortgagee receiving less than 
the stipulated amount of profitB — Bum payable 
ou redemption. Soe CONSTRUCTION OF DEED, 
No. 3. 14 A.L:J. 996. 

(43) Redemption of mortgage— Appeal from 
decree of .lower Court — 8tamp duty payable on 
memorandum of appeal. See COURT FEES, 
No. 4, 30 Ind. Cas. 322. 

(44; Date of document — Date of mortgagee 
obtaining possession— Interest during interval 
— Damdupat, rule of— Non-applicability. See 
DAMDUPAT, No. 1, 12 N.L.R. 1. 

•' (45) Right of mortgagee to dispute mort- 
gagor’s right. Bee ESTOPPEL, No. 3, 30 Ind. 
Cas 234. 

(46) Redemption suit — Plea of oral sale dis- 
charging mortgage-debt, if admissible— Mort- 
gagee’s possession, nature of. See EVIDENCE 
ACT, No. 58, 31 Ind. Cas. 678. 

(47) Suit for redemption— Mortgage deed in 
mortgagee’s possession — Mortgagee's failure to 
produce deed— Admissibility of oral evidenoe. 
Soe Evidence act. No. 33, 9 Bur. L.T. 52. 

(48) 8uit for redemption — Mortgage deed in 
possession of mortgagee — Admissibility of 
secondary evidence — Absence of notioe to pro- 
duce original. See EVIDENCE ACT, No. 37. 

36 Ind. Cas. 696. 

(49; Mitakshara family — Mortgago decree 
against lather— Sons not parties — Bale in 
execution ot decree — 8uit by sons to redeem — 
Maintainabilitj — Limitation — Art. 12. Limita- 
tion Act U908). See HINDU LAW (ALIENA- 
TION), Np. 14, 1 Pat. L.J. 180. 

(60) See LIMITATION ACT (1908), No. 243, 
(1916) 2 M.W.N. 324. 

(51) Mortgage by conditional sale — Transfer 
by mortgagee — Redemption — Limitation. Soe 
Limitation Act (1908), No. 233, 3 L.W. 19. 

(52) See Malarar Law (Mortgage), No. 
1, (1916) 2 M.W.N. 358. 

(83) See MORTGAGE (SALE OF MORTGAGED 
PROPERTY). No. 2, 9 Bur. L.T. 234. 

(M) Sale or mortgage — Construction of deed. 
See Sale, No. 9, 18 Bom. L.R. 250. 

(55i Deposit — Interest stops from wbat date 
—Deposit falling short by 9i pies — Effect — 
Fractions of day — Calculation of interest — 
Interest, for day of deposit — Dona fide mistake 
in calculating the davs for which interest pay- 
able— Effect. Soe Transfer of property 
ACT, No 116, 30 M.L.J. 607. 

— 8.— Sale of Mortgaged Property. 

(1) Mortgager and mortgagee— Sale of the 
mortgaged properties— Power of the Court 
to prescribe by decree the order in which 
properties should be sold. 

The Court has power to proscribe by its 
(decree, at the instance of the mortgagee, the 
order in which the mortgaged properties are to 
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M ortgage — ( Continued ). / 

8— £ale of Mortgaged Property— (CW.). 

bo sold. Arunachallara Chetty v. Murugappa 
Chetty, 20 M.L.T, 233 = 4 L.W. 327 = 11016)* 

2 M.W.N. 133 = 36 Ind# Cas. 516. 

AYLING and SU1NIVASA iYENti AR, JJ. 

(2) Redemption of mortgage out of purchase 
money — Extinguishment of vtortgage . 

A purchaser of mortgaged property who pays 
oil the mortgage at the time of purchase cannot 
claim the rights of the rodeemed mortgagee as 
against a subsequent purchaser, t,6o mortgage 
having been extinguished as soon as tho mort- 
gagee was paid oil by tho purchaser. M* Kyun 
Y. Myalng Shaia, 0 13ur. L.T. 234. 

U Ktn, J. 

(3j Suit on prior mortgage — Puisne mortgagee 
not a party — Sale m execution pending sjiit 
by puisne mortgagee against ptior mortgagee j 
and mortgagor — Right of purchaser — Right 
of puisne mortgagee to bring to sale the 
equity of redemption. 

A puisne mortgagee is entitled to a sale of tho . 
property secured by his mortgage, subject to the 
rights of tho first mortgj,gee. oven alter tho , 
property had been sold in execution oi a dccroe \ 
obtained by the first mortgagee in a suit to ' 
which tho niusno mortgagee was n;.L a party, j 
If a person purchases I ho property m execution j 
of tho prior mortgagee’s decree during tho pen- ' 
dency of tho suit brought by the puisne mortga- | 
gee for tho sale of tho mortg * god property against • 
tho prior mortgagee ind tho uicrrgagoi, the ! 
purchaser would bo bound by the re-uit of any j 
proceedings which may no User; n execn.mri 
of tha decree obUmfd in \bru. i 'uit, to the same 
extent to which the prior mo rig *gco, who was t 
party to it, can be hound. The purchaser is not 
entitled to £top the sale of tao ■ qiuty of redemp- 
tion (a). Kundau Lai v. Wajkd Husain, 32 
Ind. Cas 339. 

KaNHAIY\ LAJj, a.j.c. 

Reiereucj s (u) 29 A. 385- A W.N. (1907) 97 

= 4 A L.J. 273 -2 ALL T. 218 (F.B.) ; 1C M.L, 

J. 347 ; 30 C. 590 = 7 C.W.N. 760 vF.B.), R. 

9. -Simple. 

Simple mortgage — Mortgagor's power to create 
leases binding on mortgagee. 

A simplo morlgago in India, unlike a legal 
mortgage in England, does not arrest tho 
mortgagor’s power of leasing in the ordinary 
course of management, and tho mortgager acts 
within his powers in creating a torapor^ry lease 
which does not impair the valuo or impede the 
operation of the mortgage. Balmukund Ruyia 
y. Moti Lai Barman, 20 C.W.N. 350 = 32 Ind. 
Cas. 195. 

Jenkins, c j.. and Holm wood, j. 

References : — 10 W.R. 325, 12.; I Douglas 21 
11778). Not applied . 

10.— Subrogation. 

(1) Partial discharge of prior encumbrance — 
Purchaser of equity of redemption entitled 
to stand in the shoes of prior encumbrancer 
to the extent that encumbrance has been 
discharged . 

71 


M ortgag e— (Continued). * 

10.— Subrogation— (Concluded) . 

A purchaser of the equity of redemption is 
ontitled to stand in the shoos of a prior encum- 
brancer, where tho purchaser has, with the 
consent of that encumbrancer, partially dis- 
charged tho liability. Udit Narain Ml sir v. 
Aaharfi Lai,* 14 A.Tj.J. 662 = 38 A. 502 = 35 
Ind. Cas. 732. • 

RICHARDS. C..J. and RAFIQ, J. 

Rcfersnces : — 3fi C. 193, Diss.\ (1899) 4 Ch. 
853, P. 

• 

(2) Payment of prior mortgage with money 
borrowed — Right of lender. * 

The mere f&ct tha4. tho money borrowed by a 
dobtor is used to pay oil a prior mortgage does 
not. entuto tho lender to iho benefit of tho 
diseli i rgod security. Va Pyu y. Y.R.N.E. 
Chetty Firm, 36 Ind. Cas. 992. 

Eox. c. r. and Twomhy. j. 

(3) Purchaser of equity of redemption of two 
later mortgages — Three mortgages— Purchaser 
retaining consideration money for payment of 
two later mortgage — Purchaser , paying two 
earlier mortgages— Later mortgagee enabling 
mortgagor to commit fyaud — Purchaser, if had 
charge for payment of first mortgaqc. Har 
Shyam Chowdhury v. Shy am Lai Sahu, 22 
C.L.J. 227 = 20 C.W.N. G0J=43C. 69 = 31 Ind. 
Cas. 22. Sou Final Bart, 1915, Col. 1087. 

(4) Stranger paying off a subsisting mortgage 
— Subrogation to morigagoo’s position See 
CONTRACT act. No, 77, 18 Bom. L..R. 700. 

-13. — UBufructiAry. 

(1; Lvase to mortgagors— Lessee agreeing to 
pay rent m cash n.ia deliver certain other 
things in kind — Ittaum remind* ri — Rent 
or cess— Land Revenue Act (III of 1901), 
Ss. 56, 8G. 

A usufructuary mortgage was mado of certain 
zemindari property. The mortgagees lot the 
properly to the inortg tgors who agreed to pay 
as rent a certain f-’uru of m:ncy m cash. In 
addition to this they agreed to delivor certain 
articles, such as bhusa , and things of tho kind 
which were described :n the kabultat as rasum 
eemmdari. In a suit to rocover rent it was 
objected that the latter articles v/ero not re- 
cover iblo as they were reuses which had not 
boon recorded by the settle mont officer : 

*Ueld % that tho piamiilTs wo£c entitled to 
recover the bhusa , etc., as part of their rent 
which had been agreed to bo paid partially in 
cash and partially in kind. Bangilal y. Jaesa, 
14 A.E.J. 393 = 38 A. 286 = 35 Ind. Cas. 208 
(F.B.). 

richaudb, c.j., Knox and Tudrall.jj. 

Reference : — 35 A, 19, Dist , • 

(2) Equity of redemption — Adverse possession 
— Limitation Act (1908), Sch. I, Art. 144. 

A porson cannot be said to be in adverse) 
possession against tho owner w^on tho formoc 
is neither in aotual possession or in constructive 
possession oy reoeipt of rents and profits. 
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M ortgage— (Continued) . 

11.— ^Usufructuary— (Continued). 

Henoe, where a mortgagee was in possession 
of certain property under a usufructuary mort- 
gage, and certain persons succeeded in having 
their names recorded in the revenue papers in 
place of the mortgagor and his heirs in spite of 
resistance offered by the latter, Held, that such 
persons oould not acquiJa adverse possession of 
the right to redeem. Kuar Sen v. Darbarl 
Lai, 14 A.LJ. 498 = 38 A. 411 = 34 Jnd. Cas. 
171. 

RICITAKUS, C J. and BANERJI, J. 

Reference :—G C.W.N. 601, D»ss. 

(3) Mortgagee purchasing property in execu- 
tion of his decree on sienyle mortgage. 

On a usufructuary mortgagee purchasing pro- 
perty in elocution r,f his own decree on simple 
mortgage, he becomes absolute owner of the 
property and the mortgagee right ceases to exist 
by virtue of the law of merger. Jawahlr Mai 
v. Udal Ram, 31 Ind. Chr. 891. 

Richards, c.j. and Banerji, j 

References ’. — (a) 41 Ch. D. 126; 63 L,J. Ch. 
361 ; 60 ti.T. 614 ; 37 W.R. 411, Rel. 

(4) Mortgagor allowed in possession under a 
lease— Non-payment of lease amount — Mort- 
gagee's suit for account — Maintainability 
of. 

A usufructuary inortgageo who allows the 
mortgagor to continue in possession of the 
mortgaged properties notwithstanding the' 
mortgage under a lease executed by the mort- 
gagor, who, however, never paid any rent to 
tbo mortgagee, is nevertheless entitled to sue 
the mortgagor for an account of the mortgage 
moneys due to him. His right to rent is 
supplementary to and not in substitution of 
his right to interest on the mortgage money. 
The suit is maintainable oven against a 
purchaser of the properties from the mortgagor 
(a). Yepa Kameaam v. Yarlgonda NaraBira- 
hara, 31 Ind. Cas. 701. 

SHEPHARD and SUBRAMANIA AlVAR, ,JJ. 

(5) Property sold under Revenue Sale Act — 
Mortgage right — Extinction — Personal 
covenant— Right to sue — Purchaser letting 
subsequently to mortgagee — Effects, Suiplus 
proceeds— Transfer of Property Act , 1882, 
S. 90— Mortgagors jointly and severally 
liable. 

Plaintiff had a usufructuary mortgage bond 
executed in his favour in 1891. The mort- 
gaged property was sold out by the Revenue 
Authorities for arrears duo under Revenue Sale 
Act in 1903. The auction purchaser got actual 
poppcbsu u of the land in 1906 and c rnveyed 
it in 1908 to some person as a gift and the 
donee on that very date let off a major portion 
to rho mcrig.igcc ui-der the deed of 1831. The 
said mortgigoc brought a suit In 1911 on the 
basis "of his morig.iLc cf 1891 for a parsonal 
decree against the mortgagor i. 

Held that the sirt \v is not barred by limita- 
tion, the cause of action having accrued to the 
said mortgagee in 1906 when ho was ouetod 
from the property : that under the Rovonuo 
Sale Aot, 1905, the mortgage security having 


At ortgage — f Concluded ) . 

11 . — Usufructuary —{Concluded) 

been extinguished, the subsequent re* lotting to 
the mortgagee of 1891 had not the effeot cf 
operation as a graft on the original interest 
of the mortgagor. In order that the dootrine 
of graft could apply there must be some life in 
the old stock, that is, in the old interest (a). 

S. 90 of the Transfer of Proporty Aot has n& 
application except in oases where the mortgage- 
deed has already been sued upon and a decree 
granted as against the land and the proceeds 
of the sale of the land prove insufficient to 
discharge tho mortgage-debt. It has always 
been recognised that a mortgagee has the 
right to proceed concurrently with all the 
remedies be is entitled to, to enable him to 
realize the mortgage-debt. If ho has elected 
to proceed on the personal covenant contained 
in the mortgage-dood, he is clearly entitled 
to do so. 

Mortgagors aro jointly and sevorally liable, 
though aa between themselves, tnere may be 
contribution. Raja Ram Lai v. Hanuman 
Upadhya, 35 Ind. Gas. 43. 

ATKINSON, J. 

References:— {a) 5 C. 198 (P.C.); 36 B. 539, D, 

(6) Usufructuary mortgage of Zemindar i in- 
cluding $\c—N.W.P Rent Act (XU of 18811 — 
Agra Tenancy Act (II of 1901), S . 10, cl. 12 — 
Exproprieta*y tenant— Right of mortgagee not 
affected— General Clauses Act ( Local ), S. 6, 
cl. 3. Bhagwana v. Bhagwan Das. 13 A L.J. 
925 = 30 Jnd. Cas. 911. See Pinal Part, 1915, 
Col. 1088. 

(7) Right of redemption of prior mortgage by 
— Usufructuary mortgagee getting money from 
mortgagor for redemption of peer mortgage, 
effect of default in making redemption by — 
Redemption made subsequently by mortgagor , 
effectof. Hnsaini alias Hashmat (MussammatJ 
v. Ram Char an, 18 O.C. 280 = 32 lud. Cas. 
341. Soe Pinal Part, 1915, Col. 1089. 

(8) Mortgage with possession — Mortgaged 
properly leased to mortgagor — First suit for 
rent— Second suit for principal money not 
barred under O. IT, r. 2, Civ. Pro. C"de. Soo 
CIV, PRO, CODE (\906), No. 315, 102 P.L.R. 
1916. 

(9) Sen Landlord and Tenant, No. 57, 
33 Ind. Cas. 556. 

(10) Sikjpk mortgage deed and lease execu- 
ted simulrar.pously, effect of. Soo MORT- 
GAGE— General, No. 31, 19 O.C. 328. 

(11) Sun for possession and profits of pro- 
perty usufrueiu inly mortgaged. Soe LIMITA- 
TION ACT (1908), No. 177, 31 ‘Ind. Cas. 801. 

(12) Lease, provision in, for forfeiture on 
alienation —Usufructuary mortgago by lessee 
without divesting himself of possession. See 
Transfer of Property act, No. 143, 31 
Ind. Cas. 454. 

(13) Rent — Assignment — Debt — Simple 
mortgage and subsequent lease of the hypothec* 

mortgagee Mesne profit. See TRANSFER 
OF Property Act, No. 16, 31 Ind. Ca3. 473. 



1135 


DIGEST OF OASES. 


1136 


Mortgage-decree. * 

(1) Execution, See Limitation act (1908), 
No. 397, 4 L.W. 291. 

(2) Lease by mortgagor after, bat before sale, 
whether binds the auotifcn purchase^ — Nature 
of raortgago decree— Lis pendens-rTiansfer of 
Property Act, 8s. 52, 88. See SMALL CAUSE 

Court, Jurisdiction of, No. *i, 20 M L.T. 
512. 

Mortgagee. 

Privity of estate— Mortgagor who 'has mort- 
gaged before suit oannot represent the estate — 
Deoree not binding on, not a party. See RES* 
Judicata, No. id, 18 Horn. L.R. 757. 

Mortgagee In Possession. 

(1) Bringing adjacent land under cultivation, 
if accession to the mortgaged holding. S2o 
ACCESSION, No. 1, LJ.B.R. (1916), 2nd Qr., 
p. 110. 

(2) Duty of— To keep mortgaged property in 
repair— Reasonable expenditure on irrigation — 
Impossibility to ascertain sums spent — Right to 
amount, spent thorofor. See MORTGAGE 
(General;, No. 33, l Pat. L.J. 589. 

Mortgage Suit. 

(1) Joinder of party claiming adversely to 
mortgagor , irregular- Claim of person so 
joined , dismissed— Appeal by claimant to 
Privy Council— Subject-matter of appeal % 
if mortgage-debt or property claimed— 
Appealable value— Civ. Pio. Code ( Act V 
of 1908), S, HO. 

In a suit by a mortgagee to enforce his mort- 
gage, it is irregular to join as parties persons 
who set up adverss olaimR to the mortgaged 
proporty. 

Where in a mortgage suit a person who 
claimed a certain share in the mortgaged pro- 
perty as against the mortgagor undor a title 
adverse to his, was mado a party defendant, 
and her claim was allowed iu part by the trial 
Court, but wholly disallowed by the IliRh 
Court, and sho sought to appeal from Lhat 
decree to His Majesty iu Council. 

Held— That the subject-matter of the appeal 
was the property which she was claiming and 
its value was the value of that property and not 
the value of the mortgage debt. Muaeammat 
Radha Kunwar v. Thakur Rcoti Singh, 20 
C.W.N. 1279-20 M.LT. 211-88 A. 488-24 
C.L.J. 303=14 A. L. J. 1002 = 18 R«u. L.R. 
650= (1916) 2 M.W.N. 200 = 3L M.L.J. 571 = 5 
L.W. 456 = 35 Iud. Cas. 939 iP.C ). 

Lord Chancellor, Lord Atkinson 
and SIR JOHN EDGE. 

(2) See CIV/ Pro. CODE (1908), No. 308, 
1 Pat. L.J. 468. 

(3) Costs, award of, principles* regarding. 
See Transfer of Property act, No. n:j, 
34 Ind. Cas. 690. 

Mortgagor. 

Privity of estato— Who has mortgaged before 
suit oannot represent the estato— Deoree not 
binding on mortgagee not a party. See Res* 
JUDICATA, No. 14, 18 Bom. L.R. 757. 


Moveable Property, 

(1) “ Distress,*' how afteota the meaning of 
—Debt, if moveable property. See CRIM. Pr&. 
Code, No. 6, 4 L.W. 613. 

(2) Mortgage of— Rights of mortgagee. See 
Hypothecation, No. l, 18 Bom. L.R. # 587. 

(3) Hypothecation, decree— Moveable pro- 
perty converted into immoveable property-r 
Substituted security. •See LIMITATION ACT 
(19081, No. 214, 14 A.L.J. 1025. 

(4) Hypothec— Oral charge on moveable pro- 
porty — Validity — Subsequent written un- 
registered mortgage— Priority— 8. 48, Registra- 
tion Aut. See Mortgage (General), No. g, 
32 P.R. 1916. 

(5) Execution of* document transferring 
standing treo — Nature of property moveablo or 
immoveable, dee REGISTRATION ACT (1908), 
No. 4, 30 Iud. Cas, 281. 

Muafi. 

Muafi resumed — Muafidais recorded as 
tenants at privileged rate s of rent— Tenant — 
Suit to recover possession as proprietor not main- 
tainable — Civil Court — Jurisdiction. KuUum- 
un-nUsa Blbl v. Dauru Nath, 13 A.L.J. S57 
= 30 Ind. Cas. 552. Sec Final Part, 1915, Cbl. 
1090. 

Muafi Khairatl. 

Whether rosumablo — Revenue. Seo U.P. 
•ACT II OF 1901 (AGRA TENANCY), No. 42, 31 
Ind. Cas. 898. 

Mukhtar. 

(1) Suit against /jladar and, for rent collect- 
ed- limitation prepofbed by Ondh Rent Act, 
applicability of, to suits in Civil Courts. Seo 

Jurisdiction of Civil and revenue 
Courts, No. 4, 19 O.C. 314. 

(2) See WAJIB-UL-ARZ, No. 2, 30 Ind. Cas. 
605. 

Mukhtars, Pleaders and Revenue Agents Act. 

See ACT XX OF 1865. 

Municipal Act. 

Sec Ben. Act ill of 1884. 

Seo BEN. ACT III OF 1899. 

See Mad. ACT 111 OF *901. 

5»e U P. ACT I OF 1900. 

Seo PUN. ACT III OF 1911. 

Municipal Committee. 

Veruedy of persons di c satisfied with any. act 
of— Power of committee to direo* removal of 
verandah projecting on public reel, on pay- 
ment of compensation. Seu PUNJAB ACT (II 
of 19H (Municipality), No. 3, 101 P.R. 
1916. 

Municipalities ^District), Act. 

See Bom. act III OF 1901. 

See Mad. act IV of 1884. 

Mutation. 

(1) Gift- Entry of mutationmndc in the life- 
time cf the donor though not sanctioned owing to 
the machinations of Patwiri— Duty of mutation 
officers— Question* of religion and customs not to 
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be gone ihto at mutation — Will— Illegitimate son 
by a Mahomedan wife — Gift. Lai Singh alias 
Lai Din v. Maluk Singh and Makhan Singh, 

1 T.W.R. 1915 (Rov.) = 30 lnd. Cas. 839. See 
Fiqal Part, 1915, Col. 1093. 

(2) Tenancy relinquished in favour of 
creditor — Of names. t Sec EV1DENCF ACT, 
No. GO. 35 lnd. Cas. 102. 

(3) Duty of, cj flitter to attest deed of Rift. 
See GIFT, No. 3, 30 lnd. Cas. 839. 

(4) In favour of mortgagoo refused — Declara- 
tory auit — limitation when commences. S-’o 
Limitation act (1908), No. 202, 71 P.L R. 
1910. 

Mutation Proceedings. 

(1) Registration of petitions 0 f compromise 
filed in — Revenue Ccuri, mutation pmcvodingR ; 

in. See Family Arrangement, No. i, 19 
O.C, 75. 

(2) Property in poi srsuon of a receiver — j 

Prima facte right. See HINDU fj\\V (A HOT- | 
TION), No. 15, 31 lnd. Cas. 49G. | 

/3) Admissible to prov*' .•lion.it.inn irrospoo- 1 
live of the sale-deed. See REGISTRATION I 
ACT (1908), No. 18, 110 TWV.R. I91G. 

Mutt. I 

(1) Matathipathi— Succession to — Usage — 
Proof — D wan t wi mutts of South Canara — i 
Nomination --Evidence Act , Ss, 32, 33 — j 
Statements of deceased persons regarding j 
facts in issue— Admissibility of— Fact? in 
issue and relevant fiyls. 

There is no universal rule of law relating to 
succession to a Matathipatlii. Each case mad 
bo determined by reference to the past custom 
or usage of tho particular institution. 

Nogoneral rule can be laid down as to the 
nature or quantum of proof necessary to estab- 
lish a custom in any particular case except 
that it must bo proved by clear and cogent evid- 
ence. £n cases v/hcro the custom set up is 
not at variance with law, tho Court will not 
insist upon such strict proof thereof as when 
tho custom sei up is in derogation of the general 
law. Although ordinarily tho Courts would 
requiro proof of at least more than one instance 
in which the alleged customary right has boon 
exercised in the manner alleged still there is no 
hard and fast rule tq that effect. Where the 
occasions for tho oxorcise of the right arc* in | 
the nature rh things, very rare and far between, I 
the Courts will nor. insist hy calling for proof of ! 
numerous instances when the right was exer- j 
cisod as alleged In propor casos even proof of | 
a singlo instance may be sufficient to ostablish ; 
a custom (n). Where a right is found to have 
been exercised in a certain way upon the only j 
oooadions when it is known to have arisen during 
the last 150 years there is strong evidence to 
support the thoory that that particular mothod 
of exercising the right is tho customary one, 
ospecially whore thero is no evidonoe of any 
custom other than the one set up. 

The existence of such custom is also rendered 
probable by tho !ict that similar mutts m the 
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Hutt — {Continued). 

same neighbourhood also follow the same 

custom. 

In tho Udipi Mutts of South Canara tho 
mode of .succession is 4 for the Swami of the 
Mutt to appoint a successor before fco dios who 
beoomos the Swami after his death. But if the 
Swami dies without appointing his successor or 
thore is a vacancy in the headship of the Mutt, 
such powor of appointment is vestod in tho 
Swami uf Die Dwandwa cr sister Mutt. 

According tn the usage of the Madwa Mutts 
for the valid appoi? treenfc of a successor, the 
person, to be appointed must be a Sunyasi (i.c., 
a porson who has renounced all worldly ties and 
has been initiated into the brotherhood by a 
person competent to make the nomination) and 
tho Sanvisam must havo been rr. uivod by him 
when be was a bala brahmachari (i.e. a bachelor 
bilow the age of 15) at ihe time of and with a 
view to such appointment. 

A fact in italic is a re'ev int fact and state- 
ments of deceased persons relating to a fact in 
if-FUe is admissible under S. 32, cl. 4 of tho 
Evidence Act- (6). 

Depositions of deceased persons aro not 
admissible under 3. 3 1 of the Evidence Aot 
unions the subject-matte? of tho dispute in the 
two suite is the same ind also the subsequent 
suit .s between the same parties or their 
repress LV.ivcs in interest (c). 

Abdnr Llalnm . J — A fact m issue is always 
a rolcvaut :act ind lucre is no roa.iuo for 
excluding from (he operation of S. 32, cl. I of 
the Indian , l ".v rDnce Act statements relating to 
facts in is*uo. If they worj to bo excluded 
much valuable evidence hitherto considered 
admiFsibio would bo unavailable as will bo 
apparent from the illustrations to S. 32 and 
also the definitions of facts in issue and relevant 
facts. 

Philipps, J . — A faol must either bs relevant or 
irrelevant and there is nn third elass of facts in 
issue which aro neither relovanl nor irrelevant. 
To hold that facts in issue aro not relevant facts 
within tho meaning of S. 32 of tho Kvidouce 
Act would lead Lo startling results and most 
important evidence would then be shut out by 
tho Court framing issues as regards all relevant 
facts, Facts in Dsuo aro facts about which 
thero is a question in issue botween tho partios 
and though all relevant lacts are not necessarily 
facts in issue, still facts in issue cannot be other 
than relevant to tho determine! ion of tho suit 
and this DnVar from the language of S. G of the 
Evidonoe Act. Raghubhushana Thirtaewami 
v. Yidyavaridhi Tlrthaswami, 31 Ind. Cas. 
875. 

Ai;duk RArinu and rHJLU»i»s, jj. 

References : — (rz) 3 B. 34; 19 B. 428 ; 18 C.L. 
J. 559 = 18 C.W.N. 55 = 21 lnd. Cas. 810; 37 A. 
298 = 42 I. A. 115 = 29 Ind. Gas. 724; 1 M. 235 = 
4 l.A, 7G, R . (b) 15 B. 565, dissented from ; 

27 M. 228, R. (c) 28 M.L.J. 6G9 = 24 Ind. Cas. 
519. 

(2) Nature and constitution of mutts— 
Position of junior Pandarasannadhi— Power of 
‘senior to remove him — Grounds for removal— 
Compromise decree recognizing plaintiff aa 
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Mutt— [Concluded), • 

junior Pa*idarasannadhi— Validity and effect- 
immorality of holders of religious offices— 
Whether entails forfeiture of their offic* s — 
8. 3G7, Civ, Pro. Code J 1882)— Suit by legal 
representative to establish his position — Duty 
of plaintiff. See RELTOIOUS ENDOWMENTS, 
No. 1, 30 M.L J. 274. 

Mutwalll. 

(1) Civ . Pro. Code (1908), S. 92, scope of reliefs 
under — Mutwalli, appointment of , by, founder — 
Mutwalll, when and how can resign mutwalh- 
ship — Appointment by founder . hou far effects 
original deed of wakf. Abdul Gh&foor Mia y. 
Altai Ho88.li!, 29 Ind. Cas. 423 — 20C.W.N. 605. 
Bee Final Part, 1915, Col. 1095. 

(2) Lfiftr'p of wakf house property for more 
than a year — Sanction of kazi — Earnest money 
paid to, for a lc-ase — Right to recover. See 
MAIIOMEDAN LAW (WAKF), No. 10, 32 Ind. 
Caa. 205. 

(3) Powers of. See MAIIOMEDAN LAW 
(Wakf), No. 1, 36 PAV.R. 1916. 

Nankar. 

(1) Settlement Decree — Nankar, calculation of, 
on the rental of specified pmperty out of 
which it was to be paid — Nankar, charge 
upon the village — Limitation Act. Art 132 
— General Clauses Act (X of 1897), S. 3, 
cl. (25; — Money charged on icnts and pio- 
Jlts of land, treatment of. 

Whero t Mfttlemou'. dccr «’0 awarded a Nankar 
allowance ot 10 per ?ent. on ibo IJasHat Nikasi j 
of a puticular vjll igr\ held, that tnc sp cilie/i- i 
tion of the property oil rho rental of whwn the \ 
Ntinknr was to be calculated indicated the ttock 
out of which it wa^ oo be paid and must there- 
for be deemed to ho a charge upon the vill-'Ro. j 

Held further, that inonov charged on the , 
rents and profit- »*t Dnd i« treated as money , 
charged on immoveable property for the pur- j 
pose:i oi Art. 132. Limitation Act, read with j 
8. 3. cl (25) of the General Clause* Act (X of 
1897). Ram Jiawan v. Judu Nath, IS O.C. 
380 = 33 Ind. Cam. 55.'.. 

PAN DTT K AN II A I Y A L A L , A J . C . 

(2) Nankar payable out of piotits o' land , ! 
?iature of — Nanktr. whether a charge — j 
Immoveable property — Limitation Act , Art. 
132. 

A right to roccive a cash Nankar out at the 
profits of a particular village is a beneffe to 
arise out of laud and is therefore 11 immoveable 
property ” as defined by S. 3 cf Act X of 1897 
and in at all events a hat/ of the nature contem- 
plated by the explanation appended to Art. 132, 
Limitation Act ; ' j 

Held also, that it must be treated as rnonov | 
charged upon immoveable property. Deputy | 
Commissioner, Fyzabad for Ajodhfya Estate j 
v. Jagjiwan Bakhah Singh, 19 O.C. 49-33 1 
Ind. Cas. 461 ! 

Pandit Kanhaiy* Lad, a.lc. 

References 7 A. 120 ; 1 O.C. 1G3 ; 5 A. 11 ; 

7 O.C. 108, R. 

(3) See Under* Proprietary Right, 

No. 3, 30 Ind. CaB. 373. 


Nanka r— {Concluded) . 

(4) Sale of share in — Acquisition of full right 
bypurohaser — Necessity for purohasor* to apply 
j* for possession. Bee CIV. PRO. CODE (1908), 
No. 527, 36 Ind. Cas. 768. 

Nattukkottal Chettles. 

• 

(1) Agreement to patf something to agent for 
collecting old / lebts without specifying anty 
amount — Enforceability — Test. S. Y. A. R. 
Yellayam Chctty y. K.L.S.T. Kulanda- 
velappa * Chetty, 29 M.L.J. 749 = 31 Ind. 
Caa. 783. Sec Final Part, 1915, Ool. 1096. 

(2) Suit for money on thavanai aocount — 
Custom cf — Fixing of rafco of iSterosr. See 
Limitation act (19.08), No. 130, 36 Ind. Cas. 
497. 

(3) Agency, expiry of- Salary cbit, meaning 
of — Intention and conduct of parties to be con- 
sidered. Sec Principal and agent, No. 3, 
31 M.L.J. 685. 

(4) Agency, termination of — Question of fact 
— 8alary chit, moaning of — Evidence to bo 
taken — Relevant considerations in deoiding the 
question, what arc — Practice among. See 

1 Principal and agent, No. i, 31 M.L.J. 687. 

I 

Natural Right. 

Right to discharge surplus water through 
water course — Easement — Proof. Seu LIMITA- 
TION ACT (1908), No. 88, 35 Ind. Cas. 394. 

Nayayats. 

Nwnyats, a seel of Alahomedans — How far 
Hindu jjaw and usugi applicable — SuU for 
•oaitition between arse Midants of tiuo bi others — 
A trading family under Hindu and A ta home- 
dan Law — Custom— Estoppel — Ss. 241, 249, 

253, Contract Act . Husaatn Salb v. Hasean 
Salt). (1915) M.W.N. 880 -2 L.W. 1140 = 31 
Ind. Cas. 927. Sec Pinal Part, 1915, Col. 1100. 

Nazir. 

(1) Warrant — Direction to bailiff to attach 
goods— Execution by -■ Ros'. stance lo bis entry 
— No offence — No day mentionei in tho 
warrant, of day boforo which it is to bo executed 
— Illegality. Sec PENAL CODE, No. 3, 1 Pat. 
L.J. 550. 

Necessity. 

Acquiosoenco and — Questions of fact. See 
ALIENATION, No. 1, 107.P.R. 1916. 

Negligence. • 

(1) Presentation of appeal — On last day of 
limitation— -Inability to get stamps— Unforeseen 
contingency — If proper ground for extension 
of timo — Limitation Act, S. 5. Bee APPEAL 
(General), No. 12, 12 N.L.R. 17 1. 

(2) See Damages, No. 1, 31 Ind. Cas. 273. 

(3) lles-judicata — Gross, of guardian — Con- 
fession on judgment by guardian. See GUAR- 
DIAN AND WARD, No. 1, 117 P.L.R. 1916. 

(4) Failure to collect rent — GroBH, and mis- 
conduct — Liability to pay amount of profits. 
See LAMHARDar, No. 2, 30 Ind. Cas. 203. 
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Negligence — [Concluded). i 

(5) Grpve— Re-planting of troos— Landlord, [ 
consent of, to object — Inference. See LAND- | 
LORD AND Tenant, No. 49, 33 Ind. Cas. 322. ' 

(6) Guardian of minor, gross of. See MINOR, | 
No. 6, 19 0.0. 119. 

(V) Gross and culpable* of veqflor (first mort- 
gagee) in leaving titlo-doeds with vendeo ! 
(mortgagor)— Whether Wior moftgage pesrpon- | 
ed thereby in favour of subsequent mortgage | 
bv deposit of title-deeds See MORTGAGE j 
(General) , t No. 29, 43 C. 105-2. 

(8) Wilful neglect — Meaning. S^e RAILWAY, 
No. 2, 9 S D.R. 177. 

(9) Risk note form II, consignment under — 
Wilful nogloot. Sue RAILWAY COMPANY, No. 1, 
35 led. Cas. 265. 

(10) Fraud— Incorrect allegations in plaint— 
Setting aside decree — Suit against minty — Pro- 
per person to be appointed guardian ad litem— 
Gross, of guardian. Sec SETTING ASIDE 
Decree. No. 2, 33 Ind. Cas. 481. 

(11) Suit for damages for injurios caused by 
animal, to be provod. See TORT, No. 1, 8 L.B. 
R. 388. 

• [ 
Negotiable Instrument. 

(1) Non presentment of a hundi not fatal 1 

defect. ! 

A suit cannot fail for lack of presentment of i 
a hundi sued upon as, in equity, such an nbjao ! 
tion has no foundation. Ookal Chand y. j 
Hukam Chand. 109 P.W.R. 1916=154 P.L.R. 
1916 = 34 Ind. Cas. 711 

Rattig\n, Shah b>in and Le-Rossig- 
NOL, ,TJ. 

(2) Rights of payee or his endorsee — Liability 
of the mak^r — Fraudulent transfer — Who to 
suffer . Yithaldas Kahandas v S.M. Indra- 
valoo, 8 Bur. L.T 161 = 29 Ind. Cas. 936 = 

8 L.B.R. 202. Sec Final P,.rt, 1915, Col. 1100. 

(3) Construction of — Pridice. 800 EVI- 
DENCE ACT, No, 57, 1 L W. 329. 

Negotiable Instruments Act (XXYI of 1881). 

(1) Bill of exchange— Acceptance of the bill— 
On due date , the acceptor claiming set off of 
amounts owing to him by the bank — Tender 
of the balxnce— Release of the drawer by 
sw'h tender. 

On the 31st July 1913, N drew a bill of 
exchange for Us. lO.OOO, on M payable lO^.ho 
plaintiff-bank twelve months after date : the 
bill was duly accepted by M The plaintiff- 
bank went into liquidation on tho 23rd Novem- 
ber 1913 : it was indebted to M in a sum of 
R*. 8,000. Tbo bill fell due on the 3rd August 
1914 and as it w is nob paid that day, it was 
treated as dishonored. Notice <?f dishonor wan 
given*to N on the 4th idem. On the x9th, M 
tendered to the plaintiff bank the balance of 
Rs. 10,000 after setting off his claim against the 
bank. The plaim;ff-bank declined to accept 
the tender and sued N f^r the money- M, who 
was brought* in as a third party, paid the 
balance into Court aud contended that tho 
plaintiff’s olaim was satisfied : 


liogotlable Instrument! Act (XXYI of 1881 

— ( Continued ). 

i t- 

Held , (1) that, as between the liquidator of 
the Bank and M (the acceptor), the liquidator 
was not entitled to ojaim from him the full 
amount pf the acceptance and leave him to 
prove his claim in liquidation and trust to see 
what dividend ho would get ; but that the 
liquidator was bound to allow a set off ; 

(2) that, as M did not pay on the duo date, 
N’e liability was running from 3rd August to 
29 l1i AugUst ; but when M., the principal 
debtor, made a good tendor of what was dun to 
him nu hi.-) acceptanco, that tender extinguished 
the liability of N : and 

(3) that, assuming that the tender was not 
maao and that the liability of tho drawer as a 
aurety still continued, N was still entitled to 
tho benefit of any set off which existed in favour 
of the prinoipal debtor, M, as against the credit- 
or. Indian Specie Bank. Ltd. v. Nagindai 
Harjlvandas Nanavatl, 18 Bom. L.R. 689 = 
35 Ind. Cas 628. 

MACLEOD, J. 

(2) Ss. 1 and 19 — Promissory note payable on 
demand to person or bearer or order — If illegal 
and void — Right of creditor to get a decree 
apart from the note. Sec ACT If OF 1910 
(Paper Currency;, No. l, (1916) 2 M.W.N. 
210 . 

(3) Ss. 4 and 6-1— Promissory note — Execu- 
tion out of British India — Not paid, presented 
or negotiated in British India— No stamp — 
MctinKiii.ibility of suit in British India. 8ee 
STAMP act (1899), No. .3, 9 8 !L.R. 150. 

(4) S- 9 — Holder in due course — Promissory 
note , suit on— Indorsement in plaintiff' s 
name absent— Suit, whether maintainable. 

A person cannot suo upon a promissory note 
which has not boon indorsed to him. Ulagappa 
Chetty y. Ramanathau Chetty, 3 L.W. 171 = 
32 Ind. Cas. 8H. 

Coutts- Trotter, .j. 

References : — 31 M. 534, Not F . ; 17 M.L.J. 
393 1 F. 

(5) Ss. 9, 10, 59, 60 and 82 — Promissory note 
— Suit by holder in due course — Discharge 
of maker — Payment indue course— Plea of 
payment to payee before endorsement — 
Validity of defence — Equities between 
maker and payee , if applicable to endorsee . 

It in ride open to tho maker of a promissory 
note payaclo on demand to pload against a 
holder in duecourbe that he paid the monoy to 
tho payee before the eudorsomunt (a). 

8. GO of tho Negotiable Instruments Aot 
which prohibits negotiation by tho payee after 
payment or satisfaction docs not effect a bolder 
m duo course who under the terms of 8. 9 be- 
comes the possessor of tho note for consideration 
beforo the amount mentioned in it becomes 
payable and net before the amount ts paid 

Where the maker who pays off the amount 
duo under the note Mils to secure the return of 
the same, he cannot be said to have acted in 
tood faith and without negligenoe and conse- 
quently his payment is not in due course and 
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Negotiable Instrument! Aet (XXYI of 1881) 

— ( Continued , ). 

he is not discharged from liability under S. 82 
of tho Act. 

Whenever one of two ifiuooent per 1 ons must 
suffer by the acts of a third, be who k is enabled 
such third person to occasion the loss must 
sustain it ( b ). • 

The maker must suffer for the oocsequonoes 
of his carelessness in having left the note with 
the payeo whioh enabled the latter to endorse it 
to tho plaintiff, • 

Dubitante . Whether, after the aot, know- 
ledge on the part of the endorsee of a demand 
by the payco would subject him to the equities 
subsisting between thn maker and tho latter. 
Duralsaml Reddi v. Yelu Aaan, 4 L.W. 34 = 
(1916) 3 M.W.N. 107 = 35 Ind. Caa. 591. 
Seshagiri aiyar, j. 

References : — (a) 7 M.H.C.R. 271, D. { b ) 
(1787) a T.R. G3, 70=1 RR. 425, F. 

(6) S. 10. See No. 5, supra . 

(7) S. 19. Bee No. 2, supra. 

(8) S. 22 — TTundi — Payable after sixty one 
days — Maturity. 

By 8- 22 of the Negotiable Instruments Act 
a bill of exchange which is not expressed to be 
payable on demand, at sight or on presentment 
is at maturity on tho third day after tho day 
on which it is expressed to bo payable. 

Hence, where a hundi was drawn on 7th May 
19M, and was payablo after sixty-one days, 
and tho hundi was sent on the 9th or 10th to 
tho drawee, held, that the end <isoes were not 
liable to present it boforo the 10th July 1914. 
Ganga Prasad v. Hiralal, 14 A.L.J. 1166 = 39 
A. 86. 

SUNDAR Lag aud WALSH, ,JJ. 

(9) Ss. 30, 71— Negotiable Instrument — 
Surety — Contract of guarantee — Drawer not 
party — Dishonour — Payment by surety— Suit 
by suroty on tho negotiable instrument — Rights 
of surety. Soo CONTRACT ACT, No. 128, 30 
M.L.J. 369. 

(10) 9. 32 — Pro-note — Collateral agreement 
fixing time for payraont — Starting point of 
limitation— Agreements to give time — Validity. 
See Limitation act (1908), No. 149, 3 L.W. 
38. 

(11) Ss. 32, 37 and 44 — Principles governing 
liability of maker etc. — Execution of note to 
help friend of maker — Subsequent advance j 
to third party — Consideration •for note — 
Reduction of liability of maker on less 
amount being advanced . 

In dealing with Negotiable Instruments thero 
are two principles to be borno in mind. First, 
tho moment ifc is admitted that the maker of a 
note or acceptor of a bill made or acoepted it, 
the onus is upon him to get rid of Alia liability. 

It is not for tho plaintiff, unless ha is charged 
with fraud and some prima facie case is made 
against him, to explain the ciroumstances at 
all ; and secondly , except under peculiar circum- 
stances, the proof of whioh lies upon the defend- 
ant, a man who signs a bill is presumed to be 
liable for the whole amount appearing on the 
faoe of the document. 


Negotiable Imtraments Act (XXYI of 1881) 

—(Continued). § 

Where a promissory note was executed »to 
help a friend of tho maker, for raising money 
on it, it would be considered to have been 
executed for consideration, if subsequent to tho 
execution of the dooument money is advapoed 
on it to a third party*fchough it was executed in 
tho absence apd without tne knowledge of tho 
payeo. 

Under S 44 of the Negotiable Instruments 
Act, the'hability of the maker would be reduced 
proportionately if the amount advanced on it 
by the payco be found loss than is shown in the 
promissory note. Nazir Ali v. 4£her Chand, 
36 Ind. Cas. 996. 

Walsh and Stuart, jj. 


(12) Ss. 32, 43. Sco BILL OV 
No. 1, 18 Bom. L.R. 521. 


KXCHANQE, 


(13) 8. 37. 

(14) S- 43. 

(15) S. 44. 

(16) 8. 59. 

(17) 8. 60. 

( 18 ) 3 . 64 . 

(19) S. 74. 


See No. 11, supra . 
Sco No. 12, supra . 
Bee No. 11, supra. 
Bee No. 5, supra. 
See No. 5, supra. 
Bee No. 3. supra. 
See No. 9, supra. 


(20) S. HQ— Promissory note — No stipulation 
for interest— Separate agreement in writing 
for interest— Validity of latter— Right to 
claim interest. 

A separate written agreemont to pay interest, 
made simultaneously with tho execution of a 
promissory nolo, but not embodied therein, is 
valid, and the whtie of the terras of suoh 
agreement, car* bo enforced aR between the 
original parties to the two documents, before 
any negotiation of the promissory-note has 
been made [a). 

8. 80 of the Negotiable Instruments Aot, 
does not purport to deprive thoao dealing with 
such instruments of the freedom of contraot 
possessed by other contracting parties. It 
purports to confer a right to intereht, not to 
take away such a right otherwise existing (5). 
Rangappav. BlBinllla Khan, 12 N.L R. 9 = 32 
Ind. Cas. 238. 

STANYEN, A.J.C. 

References : — (a) & (6) 29 A. 33, F . ; 6 A.L.J. 
233 ; 23 M. 13 ; 17 M.L.J. 296, R. 


(21) S. SO —Hundi si\ent as to interest— Rate 
• of interest — Oral agreement to pay interest 
at 12 per cent. — Admissibility — S. 92, 
Evidence Act. 

Where in a suit by the payee of a Hundi 
against tho drawer and the acceptor, the Ilundi 
is silent as to interest, the plaintiff is entitled 
only to 6 per oent, interest undor 8. 30, Negoti- 
able InBtrumonts Act. Evidenoe of a contem- 
poraneous oral agreement to pay interest at 
12 per oent. is not admissible under 8. 92, 
Evidence Aot. Banwarl Lai y. Jagarnath 
Prasad, 1 Pat.L.J. 71 = 35 Ind. Cas. 431. 
MULLICK, J. 

Reference 18 C.W.N. 1263, ’R. 


(22) S. 82. Beo No. 5, supra. 
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Negotiable Instruments Act (XXVI of 1881) 

— [Concluded), 

(23) S, 118— Promissory note by a young boy 
just emerged from minority with large 
expectations — Burden of proof re-passing of 

t onsideration. 

Whero tho alleged executant of the suit pro- 
missory note had just emerged from minority 
arid had large expectations and no present 
command of money, the burden should be 
thrown on the plaintiff, to provo that, conside- 
ration had passed for the purpose. Salni Sah 
y. Partbasarathy Chottl, 31 Ind. Cat. 739. 
WALLIS, C.J. and SESIIAGIRI AlYAK, J. 

References :« - 20 11. 367 ; 29 M.L.J. 23G, F. 

(24) 8. 118. See HINDU LAW— ALIENA- 
TION, No. 24, 34 lnd. Cas.G17. 

(25) S. 118 (a) — Pro-notes — Executant a 
young man of extravagant habits — Borrowings 
in quick succession — Transactions of suspicious 
nature — Burden of proof of consideration — 
S. 114, ill. (c), Evidence Act. Sundraramal 
alias Sowbhagiaramal v. Y. Subramania 
Chettlar, 29 M.L.J. 23G = 30 Ind. Cas. 971. 
See Final Part, 1915, Col. 41. 

Newspaper. 

Newspaper article — Fair comment — Imputa- 
tion of motives — Justification— Statement cf 
full facts if necessary — “ Well-founded criti- 
cism,” meaning of — Statement of facts when 
amounts only to comment. See LIBEL, No. 1, 
3 L W. G7. 

Noabad Taluk. 

Whether a tenure — Non-permanent taluk — 
Salo for arrears of rent — Purchaser’s title. See 
Cause ok Action, No. i, 20 C.W.N. G3G. 
Non-corapoundable Offence. 

Conveyance oxocuted by accused in conside- 
ration of complainant withdrawing prosecution 
for- 8uit to set aside such sale-deed if lies. 
Boo SPEC1KIC RELIEF ACT, No. 23, 20 C. W. 
N. 700. 

Non-existent Person. 

Socioty formed for tho purposo of spreading 
Sanskrit learning — Society not registered — 
Gift of property to such society prior to regis- 
tration void. Boo GIFT, No. I, 14 A Jj.J. 1038. 

Non-joinder of Parties. 

(1) 8co Civ. Pro, Code (iooh), No. 308, 
1 Pat- L.J. 4GS. 

(2) Want of pnpor parties to suit— Dismissal 
of juit. Soc OiV. PRO. CODE (I90ei, No. 305, 
1 Pat. L J. 472 N. 

(3) Suit by manager — Want of necessary 
parties- Dismissal. See IlTNDU LAW— JOINT 
Family, No. h, l Pat. L J. 4G8. 

(4) See Limitation act (lOOty, No. 38, l 
Pat. L.J. 573 = 35 lnd. Cay. SG8. 

(5) See Mortgage— General, No. 44, 
33 Ind. Cas. 760. 

(6) Suit by two out of three members of a 
committee — Bad for non-joinder of parties. 
See RELiaiOUS'ENDOWMENTS ACT, No. 3, 1 
Pat. L.J. 437. 


Nov-occupancy Ralyat. 

Interest of non-oocupancy raiyat — Heritabi- 
lity— Custom. See LANDLORD AND TENANT, 
No. 19, 1 Pat. L.J. 273. 

Non-occupancy Ten&nft 

(1) Mortgage to — Rights of occupancy, acqui- 
sition of, 8oa> U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 7-6, 32 lnd. Cas. 387. 

(2) See Landlord and Tenant, No. 54, 
33 Ind. Cas. 425. 

Non-transferable Holding. 

(1) Question of transferability if arises bet- 
ween vendor and vendee and between vendee and 
co-sliarer -Landlords, Rajah All v. Dina Nath 
Saha, 19 C.W.N. 1305 = 33 lnd. Cas. 261. 
See Final Part, 1915, Col. 1101. 

(2) Soe Landlord and Tenant, No. 28, 
43 C. 878. 

(3) See Tenant-at-will, No. 1, 19 O.C- 
117. 


Notice. 

(1) Omission to give — Irregularity — Defect 
vitiating proceeding. 

Tho omission to give notice, as required by 
(). XXI, r . 22 of the Codo of Civil Procedure, iE 
not a mcro irregularity which makes tho pro- 
ceeding voidable, but is a defect which goes to 
the root of the proceeding and renders it void 
j f for want of jurisdiction (a). 

Such omission renders proceedings inopera- 
tive even though a stranger may have acquired 
tillo in course thereof. . Syam Mandal v. Sat! 
Nath Banerjce. 24 C.L.J. 523. 1 
Mooker.iee and Cuming, ,tj. 

References (a) 20 C. 370 ; 21 C. 19 ; 32 B, 
572, R. 

(2) Waste Lands Act applies to all lands — 
Burdeu of proof on those who plead it — Land 
sold under it — False description, in, under it, 
effect of, Soo ACT XXII l OF 1863 (WASTE 
Lands), No. l, 14 a. L.J. 1205 (P.C.). 

(3) Sec J3EN. ACT VIII OF 1885 (TENANCY ,• 
No. 28-6, 32 lnd. Cas. 014. 

(4) Insufficiency or invalidity of, if can be 
pleaded for tho first time in Second Appeal. 
Sec Mad. Act I of 1908 (Estates Land), 
No. 20, 4 L.W. 168. 

(5) Demanding payment from tenants — 
Omission to state dale of running of time — 
Material irrfgularity. Seo U.P. ACT II OF 1901 
(AGRA Tenancy), No. 35, 30 Ind. Cas. 788. 

(G? Of ejectment— Decretal amount not depo- 
sited on acoount of illnoss — Sorvice of notice — 
Diligence in effecting personal servioj. Qee U. 
P. ACT II OF 1901 (AGRA -TENANCY), 
No. 34-a, 32 Ind. Cap. 17. 

(7) Ejectment in spite of insufficient. Seo 
Civ. Pro. Code (1908), No. 351, 31 Ind. Caa. 
479. 


(8) Of delivery of judgment — Limitation Aot, 
S. 5. See ClV. PRO. CODE (1908), No. 406, 9 
Bur. L.T. 250. 



Seo Ejectment, No. ll, 33 Ind. Cas. 
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Notice— (Cone luded), • 

(10) Ejeotment, notice of— Land from which 
tenant to be ejeoted, dear specification of — 
Omission to include plots in tenant’s popiession 
—Notice bad. See EJECTMENT, No. 12, 33 
Ind. Cas. 163. 

(11) Of hearing— Burden of proof/ Sec EVI- 
DENCE ACT, No. 84. 4 L.W. 611. • 

(12) See GUARDIAN, No. 1, 36 Ind. Cas. 
286 = 25 C.L.J. 149. 

(13) Person when deemed to hav/j notico 
under S. 3, Transfer of Property Act. See 
KANOM, No. 1, (1916) 2 M.W.N. 31. 

(14) Bee Landlord and Tenant, No. 46, 

33 Ind. Cas. 263. 

(15) See Landlord and Tenant, No. 61. 

34 Ind. Cas. 304. 

(16) See Landlord and Tenant, No. 64/ 
34 Ind. Ca*. 711. 

(17) Of ejectment by single co-sharer— If 
proper. See LANDLORD AND TENANT, No. 41, 
33 Ind. Cas. 215. 

(18) Transfer of Proporty Act, S. 41 — Real 
owner holding out another— Transfer of latter 
— Burden of proof, whether lieu on the purcha- 
ser or owner — Bcnamidar having interest in 
property, if notice or shifts onws. See LlMI 
TATION ACT (1908), No 182, 4 L.W. 200. 

09) See Mortgage (Redemption), 
No. 23, 35 Ind. Cas. 101. 

(20) Question of, decided without au issue 
thereon— Objection if can be raise*! in appeal 
— Practice. See MORTGAGE (GENERAL), 
No. 26, 4 L.W. 502. 

(21) Information given to pleader as to date 
of hearing, not served on party — Appearanco by 
pleader without instructions — Dismissal for 
default, legality of. See SERVICE OF NOTICE, 
No. 1, 30 Ind. Cas. 199. 

(22) Court auction — Sale — Irregularity in the 
conduct of — Bona fide purchaser not protected 
— Major judgment-debtor — Treated as minor — 
Vitiates sale— Execution. See SETTING ASIDE 
Bale, No. 1, 20 M.L.T. 479. 

(23) See SPECIFIC RELIEF ACT, No. 18, 34 
Ind. Cas. 396 

(24) See TRUSTEE, No. 1, 35 Ind. Cas. 204. 

Notice to quit. 

(1) Notico given by one of two joint Receivers 
if valid. Sec EJECTMENT, No. 3, 23 C.L.J. 
453. 

(2) See Lease, No. 14, 34 Ind. Cas. 516. 

(3) When unnecessary. See LEASE, No. 4, 

24 C.L.J. 30. . 

Novation. 

See CONTRACT, Nos. 18 and 19, 30 Ind. Cas. 
323. 

Nuisance. 

(1) Public and private nuisances — Riqht of 
suit — English and Indian Law— Special 
damage— ‘Obstruction of public thorough - . 
fare— Right to hold procession, 

72 


Nuisance— (Continued), 

The principle governing the law as to public 
and private nuisanoes and the right of * action, 
thereon is the same both in England and in 
India. It is this, that, no private action can 
be maintained for a publio injury. For in- 
stance such an action docs not lie for obstructing 
a man’s passage^ in a highway, because ordi- 
narily, he hus no more damago than other, 
members of the bublio. •The common rule is 
that no one shall have an action for what 
every one suffers. An obstruction of a publio 
thoroughfare is always a public nuisance, and 
where it is not legalized by law or contract 
it is (1) indictable and (2) a causa action for 
a public suit. Such a suit is now expressly 
provided for by S. 91 »of the Civ Pro. Code, 
1908 But a private nuisance is always subject 
to a suit by tba person nr persons injured by 
it, and in such a case it is not necessary to 
show special injury any more than necessarily 
follows from the nature of (ho nuisance. 

An obstruction of passago on a publio high- 
way may be common or particular, and tho 
injury caused by it may be public or privatc(a). 

Where a street is blocked fo as to stop tho 
publio general! v, and, among them, a religions 
procession, a private action will not lie at the 
instance of those promoting the procession 
against the person or persons responsible for the 
obstruction. Tho suit would have lo be brought 
>y relators representing the public. It would 
now, in British India, bo a suit under 8. 91 of 
tho Civ. Pro. Code, 1908. But if there was no 
obstruction of tho general public, but only of a 
particular religious procession, which was tho 
concern of no ono oxcejit those promoting and 
those opposing it, that would be a case of privato 
injury, and a suit by the person injured would 
lie (b). 

The right of every class of tho community to 
use tho publio streota tor religious and musical 
processions, subject to tho law against nuisances 
is a woll recognized civil right 

When a religious procession, accompanied by 
music, passes along » publ.c street, tho person 
or sect promoting such pmopt-sion is exercising 
a civil right. An unlawful infringement of that 
right will give a cause of action, li the proces- 
sion is interfered with, as the result of an 
obstruction common to all persons using the 
same street, then the civil remedy lies in a 
relator suit only, and no jjrivatn action can be 
maintained : but if the obstruction is particular 
to the procession, every ono else bjmg allowed 
to pass unobstructed, thou there is obviously a 
privato injury only, and tho person or persons 
entitled to carry out the procession can sue tho 
person or persons obstructing Conversely the 
music, or other noise of the procession, may bo 
a cause of general inconvenienco to the public 
occupying the houses on each side of tho efteet, 
or the guns, fireworks or torches may bo a 
cause of general danger to the publio in the 
neighbourhood. Here again, there is a public 
nuisanoo, to be controlled only by an indict- 
ment or publio suiti But wherrf the music 
offends no one, except the congregation in a 
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Nuisance— (Concluded). 

« 

partioular mosque, or (he noise causes daDger 
only to' a partioular person who lies seriously 
ill, then the mattor is not a public concern, 1 
and a private suit will be sustained (d). 

Offending the sentiments of a partioular olass 
0 { sect is not iudictablc as a publia nuisanoe, 
though it may be a private nuisance (e). 
•Sheikh Chand v. Laxjnan, 12 N.L R. 130 = 36 
Ind. Gas 534. 

STANYON, A.J.C. 

References : — (a) 2 13. 457 ; 11 N.D R. 132 at 
pp. 13G and, 437, F.\ 18 B 693, D. (6) 2 B. 457; 
9 M. 463 ; 14 M. 177 ; 10 A. 498 ; 6 C.W.N. 285, 
F . <c) 2 M.il40 ; 6 M. 203 ; 26 M. 376 ; 26 M. 
554 ; 30 M. 185 ; 32 M. 478, F. id) 30 M. 15, F. 
(e) 7 M. 590; 12 B. 437 ? 18 P.R 1867, Cr. ; 15 
P.R. 1868, Cr.; 10 A. 44; 11 N.L.R. 132 at 
pp. 142 and 145, F. 

(2) Slaughter of animals for food— When 
actionable nuisance— Right of private persons to 
sue for abatement of nuisance— Construction of 
slauqhter house by Municipal Committee— Site 
of the buildinq— Previous approval of Deputy 
Commissioner .not obtained — Illegality— Central 
Provinces Municipal Act . S 71. Municipal 
Committee of Saugor v. NUkaoth. 11 N L.R. 
132 = 31 lad. Gas. G2. Bee Final Part, 1915, 
Col. 1102. 

(3) Erection of horse stables— Easement of 
nuisance— Easements Act , S. 15— Different 
kinds of nuisances — Election of stables orf 
approved pattern is no defence to an action of 
nuisance — Relief by way of injunction and 
damages. Bai Bhlcaiji v. Peroj*haw Jivanji 
Kerawalla. 17 Bom. L.R. 1040 = 40 B. 401 
= 33 lnd. Can. 192. Sc^ Final Part, 1915, Col. 
1103. 

Oath. 

(1) Of opposite party, agreement to abide 
by — Resiling from agreement subsequently , 
effect of. 

Where the defendant first offered to abide by 
the plaintiff’s oath and then resiled from it, 
held, that the plaintiff could not bo entitled to 
a decree merely on that ground. Ram Dayal 
v. Ram Newaa, i9 O.G. 161. 

STUART, J.C. 

(2) Refusal to take a particular oath — Effect. 
See CIV. PRO CODE (1908), No. 36G, 38 P.W. 
R. 1916. 

Oaths Act. , 

Bee ACT X OF 1873. 

«> 

Occupancy. 

(1) Ejectment— Non transferable occupancy 
holding— Purchaser of a share. 

A purchaser of a share of an oocupancy bold- 
ing ia entitled to possession oven as against the 
land^rd, inasmuch as the tenancy is not deter- 
mined and intorposes a barrier, between him 
and the landlord. Purna Chandra Trlvedl y. 
Chandra Mohlni Basel, 23 C.L.J. 304 = 20 O. 
W.N. 586 (F.B ) =33 lnd. Cas. 49. 

Sanderson, o. j., Woodroffe, Moo- 

KERJEE, HOLMWOOD and D. CHAT- 
TERJEE, JJ. 


feccupancy— (Continued). 

References 42 C. 172 (222) = 20 C.L.J. 52 = 

18 C.W.N. 971, F. 

(2) O'cupancy holding — Non- transfer able— 
Puyhase by co-fnarer landlord , effect of • 

The voluptary transfer by the original raiyat 
is operative against the raiyat and all persons, 
other than the landlord, inoluding a subsequent 
purchaser from the same raiyat (a). 

The fact that the purchasers are oo-sharer 
landlords does not put them in a better position 
than a Granger purchaser would be. Lalft 
Deosaran Lai y. Bateswar Mondal, 23 C. L.J. 
569 = 32 Ind. Cas. 1003. 

SH 4RFUDD1N and TEUNON, JJ. 

References: -{a) 42 C. 172 = 20 C L.J. 52 
(F.B.), R. 

« (3) Money decree against occupancy tenant — 
Holding not transferable — Sale of portion 
of holding in execution — Validity. 

The bolder of a moDey decree against an 
oooupanoy tonant, whose holding is not trans- 
ferable by local custom, is not entitled in execu- 
tion of that decree to bring to sale a portion of 
the holding. Sadavl Kunwarl v. Palknath 
Rai, 1 Pat. L.J. 257 = 33 lnd. Cas. 937. 

CHAMIER, C. J, and JWALA PRASAD, J. 

Reference 42 C. 172 (F.B.), F, 

(4) Non-transfcrable holding , mortgage of — 
Purchase of holding by co sharer landlord in 
execution of decree for his share of rent — Money- 
decree — Question of transferability if arises , 

Chandl Prasanno Sen y. Dour Chandra Dey, 

19 C.W.N 1307 = 33 Ind. Cas. 434. 8oe Final 
Part, 1915, Col. 1106. 

(5) Occupancy tenant — Usufructuary mort- 
gage executed by him— Mortgagee in possession 
— Relinquishment in favour of zemindar , 
validity p /. Shco Mangal Singh v. Chedu, 13 
A. L.J. 1137 = 31 Ind. Cas. 914. Bee Final 
Part, 1915, Col. 1107. 

(6) Occupancy holding — Continuous realisa- 
tion of rent at an illegal rate— -Contract enhanc- 
ing rent at more than 2 annas m the rupee if 
void — Division of holding - New tenancy. Boo 
BEN. ACT VIII OF 1885 (TENANCY), No. 20, 
23 C.L.J. 580. 

(7) Tenant having occupancy right in certain 
Jamas in one village — Another tenancy under 
the same landlord in different village — Applic- 
ability of B. 182, Bengal Tenancy Act. Bee 
Ben. Ac? 1 VIII of 1885 (Tenancy), No. 89, 
43 C. 195. 

(8) Admission to waste land for pasturage 
only whether confers right of ocoupanoy. See 
Mad. ACT I OF 1908 (ESTATES LAND), 
No. 12, 3 L.W. 582. 

(9) Sal ink land leased only for pasture-* 
Tenant thereof whether entitled to oooupanoy 
right. Bee MAD. ACT I OF 1908 (ESTATES 
Land), No. 11, 3 L.W. 486. 

(10) Hindu female in possession of oooupanoy 
tenancy as such — Law applicable. See U. P. 
Act li of 1901 (aqba Tenancy), No. 14, 14 
A. L.J. 127. 
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Occupancy— (Concluded ) . # # 

(11) Jomfc Hindu family— Ocoupanoy holding 
— Death of one member— Succession— Devolu- 
tion of interest. See U. P. ACT II ^)F 1901 
(AGRA TENANCY), No. 1£, 14 A.L.J.A278. 

(12) Oocupanoy holding, non-tranlferable — 

Sale by landlord in execution of* rent-decree, 
under Civ. Pro. Code, prevented by deposit by 
purchaser from registered tenant — Withdrawal 
of deposit by landlord, if amounts to recognition 
of purohaser as tenant. See LANDLORD and 
Tenant, No. 13, 20 C.W.N. 849. • 

(13) Sale of portion of ocoupanoy holding — 
Whether causes forfeiture. See LANDLORD 
AND TENANT, No. 16, 24 C.L.J, 113. 

(14) Ocoupanoy holding and fixed rate hold- 
ing — Sale by the same deed — Suit to set aside 
the sale— Maintainability. See SALE, No. T, 
14 A.L.J. 270. 

Occupancy Holding. 

(1) Recognition of transfer by one co-sharer 
landlord— Effect — Sub division of holding . 

There is nothing in law to provont ono oo- 
sharer landlord from recognising a transfer of a 
non-transforable holding in respect of bis own 
share, although suoh a recognition is not in 
any way binding upon other co sharers and 
may not as such prevent other oo-Bharers from 
effecting a tub-division of the holding. IBoha- 
raed All v. Jnanada Sundarl, 32 Ind. Gas. 577. 
D. ClIATTERJEE and BKACIICKOPT, JJ. 

(2) Insolvent, an agriculturist — Loaso of, 
ordered to bo surrendered — House ordered to 
be sold— Order iilogal. Soo ACT III OF 1907 
(Provincial Insolvency), No. 22, li a.L. 
J. 1031. 

(3) See BEN. ACT Vlfl OF 1885 (TENANCY), 
No. 86, 35 lnd. Gas. 584. 

(4) Unregistered transfer of whole holding — 
Whether transferee has an interest “voidable 
by the Rale.” See BEN. ACT VIII OF 1885 
(Tenancy), No. si, l Pat. L.J. 403. 

(6) Mortgaged prior to Agra Tenancy Act — 
Bent suit — Parties— Civ. Pro, Code (1908), O.I, 
r. 9. See U.P. ACT II OF 1901 (AORA 
TENANCY), No. 20, 31 Ind. Cas. 456. 

(6) Non-transferablo, sale of, under rent 
decree— Right of mortgagee to sot aside. See 
ClV. PRO. CODE (1908), No. 342, 31 lnd. Cas. 
859. 

(7) See Mortgage— General, No. 51, 35 
Ind. Gas. 202. 

Occupancy Raiyat. 

(1) Tenancy, real nature of, how^ietermined, 
holding at a rent not oharged for 40 years, if 
raiyat at fixed rate. See BEN. ACT Vlll OF 
1885 (Tenancy), No, 5, 24 C.L.J. 363. 

(2) Subsequently aoquiring molvaram— Rule 
of merger, whether applies. See Mad. Act I 
of 1908 (Estates Land), No. 20, 4 L.W. 
168; 


Occupancy Rights. 

(1) Occupancy holding , if mdy be sold in exe- 

cution of a money -decree against the raiypt 
with landlord's consent— Concurrence of 
landlord and raiyat necessary to convey 
title to purchaser . # 

The Full Bench dcoision in 18 C.W.N. 971 
has impliedly # laid dpwn that an oeoupahoy 
holding or any pftit of it oannot be sold ip 
execution of a decree foAnoney obtained against 
the raiyat, when tho raiyat objects, even if the 
landlnrds»give their consent to the sale. 

The above rule does not, as expressly laid 
down by tho Full Bench, apply to a sale hold 
in execution of a decree founded on a mortgage 
or a charge voluntarily created by the raiyat. 

7 C.W.N. 572, and.I6 C.W.N. 420, have been 
impliedly overruled by the Full Benoh. 
Narayanl Dossya v. Nabln Chandra 
Chowdhry, 36 Ind. Cas. 803 = 25 C.L.J. 351 = 
21 C.W.N. 400. 

CIIATTEKJEA and SHEEPSHANKS, JJ. 

Reference (a) 19 C.W.N. 814, Ref. to. 

(2) See ACT XV OF 1882 (PRESIDENCY 
Small Cause Courts), No. 5, 4 LAV. 402. 

(3) See Ben. act viii of 1885 (Tenancy), 

No. 9, 35 Ind. Caa. 622. • 

(4) Soo MAD. ACT I OF 1908 (ESTATES 
Land), No. 9, 20 M.L.T. 520. 

(5) See Mad. Act I OF 1908 (ESTATES 
•LAND), No. 17, .19 M. 944 = 34 lDd. Cas. 444. 

(6) Acquisition by landholder of — Acquisi- 
tion by tenant of landholder's right, difference 
between. See MAD. ACT l OF 1908 < ESTATES 
LAND), No, 17, 3P # M. 944 = 34 lnd Cas. 
444. 

(7) See OUDH ACT XXII OF 1886 (RENT), 
No. 9-a, 32 Ind. CaB. 415. 

(8) See OUDII ACT XXII OF 1886 (RENT), 
No. 26, 33 Ind. Cas. 166. 

(9) See U. P. ACT XII OF 1881 (N.W.P. 
RENT), No. I, 31 Ind. Cas. 445. 

(10) Acquisition of. Sea U.P. ACT II OF 
1901 (Agra Tenancy), No. 7-d, 32 ind. Cas. 
379. 

(11) Acquisition of — Possession for moro 
than 12 yearB — Payment of rent. See U.P. 
Act II of 1901 (aoua Tenancy), No. 7, 30 
Ind. Caa. 798. 

JI2) Modes of determination. See U.P. ACT 
II OF 1901 (AGRA Tenancy), 37, 33 Ind. 
Cas. 488. 

(13) Mortgage to non-oocupanoy tenant — 
Rights of occupancy, acquisition of. See U.P. 
ACT II OF 1901 (AGRA TENANCY), No. 7-6, 32 
Ind. Cas. 387. 

• 

(14) Tank land — Acquisition of right of occu- 
pancy— Continuous occupation for twelve years. 
See U P. ACT II OF 1901 (AGRA TENANCY), 
No. 1, 31 Ind. Gas. 458. 

(15) Tenant holding without landlord’s 
oonsent. See U.P. ACT II OF 1901 (AGRA 
TENANCY), No. 8, 31 Ind. Gas. 486. 
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Occupancy Rights -{Concluded). 

(16) Co-sharei becoming tenant — Assertion 
of estoppel. See U.P. ACT III OF 1901 (LAND 
REVENUE), No. g, 3 2 Ind. Cas. 387. 

(17) Record of rights— Entry of— Presump- 
tion Bee BURDEN OF PROOF, No. 3, 34 Ind. 
Cas, 506. 

(18) See Landlord and Tenant, No. 44, 
93 Ind. Caa. 236. 

(19) Sco trust. No. 4, 33 Ind. Cas. 57. 
Occupancy Tenants. 

(1) Soo BE, X I. ACT VIII OF 1885 (TENANCY), 
No. 44-g, 32 Ind. Cas. 355. 

(2) Grove— Occupancy tenant — Mortgige by 
him to another — Mortgagor’s death without 
heirs — Mortgagee in possession for less than 
12 years— Whether liable to bo ejected by land- 
lord. See U.P. ACT II OF 1901 (AGRA TE- 
NANCY), No. 31, 34 Ind. Cas. 84. 

(3) Sco Landlord and Tenant, Nos. 39 
and 40, 33 Ind. Cas. 214. 

(4) See Landlord and Tenant, No. 54, 
33 Ind. Cas. 425. 

Offence. 

Suit for damages for act amounting in, against 
property— Non-copmzability by Small Cause 
Court. Soo Jurisdiction of small Cause 
Courts, No. 1, 33 Ind. Cas. 728. 

Office 

Succession to, of darago — Custom. See 
Religious Endowments act. No. 3. l Pat. 
L.J. 437. 

Offices (Hereditary) Act. , 

See BOAl. ACT 111 OF 1874. 

Official Assignee. 

(1) Official Assignee if may examine petition- 
ing creditor’s claim and remove his namn. See 
Act III of 1909 (Presidency Towns 
INSOLVENCY), No. 5, 20 CAV.N. 995. 

(2) Whether a representative of the Insol- 
vent. Soe ACT 111 OF 1909 (PRESIDENCY 
TOWNS INSOLVENCY), No. 16, 20 C.W.N. 551. 

(3) See Execution of Decree, No. 33, 
32 Ind. Cas, 4 89. 

Official Liquidator. 

Company wound up — Appeal against order 
appointing — Managing director, if competent 
to appeal on Company’s behalf -Practice. See 
Companies act (1882). No. 7, 4 L.W. 226. 

Official Receiver. 

(1) Mortgage by insolvent within 2 years of 
insolvency — Petition to set aside — Report by 
Official Uecoiver- -Inquiry not by Court— No 
powor to delegate functions to Offieial Receiver. 
See ACT 111 OF 1907 (PROVINCIAL INSOL- 
VENCY), No. 17, (1916) 2 M.W.N. 182 

(2) Proceedings to set aside Alienation by 
insolvent— Record 0: statements made before — 
Admissibility of such statements in proceedings 
before Court. See ACT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No, 47-a, 36 Ind. Cas. 
906. 


Official Receiver— {Concluded), 

(3) Report of — Admissibility as evylenoe. See 
act lit of 1907 (Provincial insolvency), 
No. 47-a, 36 Ind. Cas. 906. 

(4) Seec OlV. PRO.*» CODE (1908), No. 519, 
10 B.L.R) 53. 

Old Document. 

Secondary evidence of— pisorotion to admit 
— Presumption when original not forthcoming. 
See Evidence Act, No. 34, 35 Ind. Cas. 328. 

Old Waste. 

Soo Mad. Act I of 1908 (Estates Land), 
No. 9, 20 M.L.T, 520. 

Onus of Proof. 

Lobs of sale deod. See SHAMILAT, No. 2, 
36 Ind. Cas. 601=3 P.R. 917. 

Oral Agreement. 

(1) To pay enhanced rent. Sec LANDLORD 
AND TENANT, No. 51, 33 Ind. Cas. 417. 

(2) Putting mortgagee in possession in lieu 
of interest — Evidence of such agreement, 
admissibility of — Evidence Act, S. 92. See 
Mortgage by conditional Sale, No. 1, 
19 O.C. 166. 

Oral Evidence. 

(1) Mutual mistake in description of land in 
registered mortgage doed, tn prove — Construc- 
tion of document See EVIDENCE ACT, 
No. 7:5, 31 Ind. Caa. Gtl. 

(2) Promissory note — Endorsement— Pre- 
sumption of consideration— Oral evidence to 
prove consideration for endorsement. Seo 

Evidence act, No. 62, 32 Ind. oas. 233. 

(3) Registered partition deed silent as to some 
items of property, if admissible to explain 
those item '. Soo EVIDENCE ACT, No 57, 
4 L.W. 329. 

(4) Registered sale deed to prove tbe same to 
bo a mortgage— Inadmissibility. Seo EVI- 
DENCE ACT. No. 85, 34 Ind. Cab. 153. 

(5) Suit on pro-note — To show agreement for 
different rate of interest from that provided in 
pro-note — Proof of repugnant or inconsistent 
terms. See EVIDENCE ACT, No. 61, 36 Ind. 
Cas. 957. 

(6) Toms in partnership contract in writing 
not dear — Construction — Parol evidener — Evi- 
dence Act, 8. 93. See Contract act, No. 
35, 31 Ind. Cas. C32. 

(7) Admissibility in evidence, of the terms of 
agreement — Evidence Act (I of- 1P72), S. 91. 
Seo Bur-lease, No. 1, 24 C.L.J. 539. 

(8) Proof uf testator’s intention — Admissibi- 
lity of. Soe WILL, No. 17, 30 Ind. Cas. 391. 

Oral Sale. 

Redemption suit — Plea of, discharging mort- 
gage debt, if admissible— Mortgagee’s posses- 
sion, nature of. Seo EVIDENCE ACT, No. 58, 
31 Ind. Cas. 678. 
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Oral Will. * 

Modification of will — , to be very iistinot, 
etc.— Present and future intention to modify 
the will. See WILL, No. 12, 112 P.W R. 191G. j 

Order. * * i 

(1) Interlocutory orders covered by the term. * 
Sec Bkn. Act Viii of 1885 .(Tenancy), j 
No. 69, 34 Ind. Cas. 301. 

(2) Applicability of S. 105, Civ. Pro. Code, ' 

to, and interlocutory orders. See ClV. PRO. ! 
CODE (1908), No. GO, 4 L.W. 411. * ! 

(3) Restitution — Dependent judgment or — | 

Restitution, when to bo had. See RESTITU- | 
TION, No. 1, 24 C.L.J. 4G7. | 

OrnamcntB. 

Gold deposited with goldsmith to be mado j 
into ornaments — Suit to recover — Limitation. I 
See Limitation act (1908), No. 329, 20 C.W. j 
N. 232. 

Otti. 

(1) Rencw.ll of an— Deed by Karnavan , 
validity of. Sec MALAR Alt LAW (TaKWAD), 
No. 1, 39 M. 918. 

Oudh Laws Act. 

See OUDII ACT XVII 1 OF 1876. 

Oudh Settlement. 

Effect of — Proprietary rights, proof of. See 
Summary Settlement, No. i, 34 Ind. Cas. 
7G8. 

Ouster. 

Joint possession — What constitutes ouster. 
Bee CO SHAKERS, No. 1, 24 C.LJ. 165. 

Ownership. 

Elephant trapped in pit dug in another’s land, 
of. See Evidence Act, No. 49, 31*lj?d. Cas. 
579. 

Paddy. 

Mortgage— Loan of — Limitation for suit. 
See Limitation Act (1908), No. 196, 21 O.L. 
J. 348. 

Paper Currency Act. 

See ACT II OF 191G. 

Pardanashln Ladies. 

(1) Fiduciary relationship— Pardanashin 

woman — Person trusted by her as manager 
and managing her properties , %ut acting 
adversely to her interest acts of, if bind 
her — Betrayal of trust — Fraud by fiduciary , 
when may be condoned — Nullity— Sham 
arbitration proceedings and award — Limi- 
tation, if hpp lies to defence— Time for re- 
covery to run from termination of relation- 
ship— Family arrangement , a tear d if may 
be upheld as. 

H, a Hindu, who had separated from his 
brothers, acquired considerable property by 
money lending and died in 1992 leaving a widow 
K and Boveral daughters and a daughter’s son 
P by a predeceased wife. E, who was not a 
woman of business, came under the influence 
of F, a separated brother of H, and F managed 


Pardanashln Ladles— [Continued). 

hor properties and K bolievod that ho jpas aot- 
ing as her manager until he died in 1905. 

* Shortly after H’s death, F in collusion with P 
got up a sham arbitration proceeding, which 
resulted in an award by which the properties 
left by H were divided up amongst fcho various 
members of thtffamilytK receiving only a sharo. 
The true naturp and cfeot of the proceedings 
were concealed from her and sho was misled 
and betrayed by F and P, both of whom had 
interests adverse to her and wero acting in their 
own interests. In a suit by another member of 
the family to enforce, in hiR right under the 
award, a mortgage effected by E frfiin advances 
mado out of properties left by II, K deniod tho 
plaintiff’s title altogether and claimed the 
entire mortgage monoy in hor right as tho 
widow of H. The High Court held that the 
arbitration was a sham, that it had not been 
shown that K had any independent advice or 
understood tho effect of tho so-called award on 
hor mi crests, and believing that she never 
knowingly consented to the division of her hus- 
band’s estate dismissed tho suit, 

Held, by the Judicial Committee (without 
dissent i;.g from tho conclusions of the High 
Court), that, from the death of K’s husband, F 
stood to her in a fiduciary relationship which 
continued till he diod, and she was entitled to 
rocoivo from him a full disclosure of all the 

• affairs which concerned her. 

That W having betrayed tho confidence K 
reposed in him, the question in tho case was 
not wlictb ;r K knew what sho was doing, had 
j done - r proposed to do, but how her intention 
| to act was produced*, whether all that caro 
! and providence was placed round her as against 
' those v'dio advised bar, which, from their 
I situation and relation with respect to hor, they 
! were bound to oxert on hor behalf. 

That fraud, such as there was in this case, 
could not bo condonod unless thoro was full 
knowledge of the facts and of the rights arising 
out of tboso facts and the parties wero at arm’s 
length(n). 

That the Limitation Act was no bar to hor 
dofenoo, and even if she were suing to recover 
property of which sho was deprived by tho 
award, time would not, under tbo circum- 
stances of the case, begin to run against her 
until E died. 

That tho award regarded as an award, or as a 
defburuent embodying a family arrangement, 
was a nullity Sri Kristian Lai I. Musaramat 
Kashmiro, 20 C.W.N. 957 = 3 L.W. 528- 
(1916) M.W.N. 433 = 31 M.L.J. 362 = 14 A.L.J. 
1236 = 34 Ind. Cas. 37 (P.C.). 

VISCOUNT HALDANE, BlR JOHN EDGE, 

Mr. aivjeer ali and Sir Lawrence 
Jenkins. 

References :—(a) 14 Ves. Jun. 273 (1807) ; 8 
Ch. App. 881 (1873), R . 

(2) Transaction with — Gift deed— Undue in- 
fluence — Bona fidos — Onus t- Maintainabi- 
lity of declaratory suiti when possession not 
delivered— Specific Relief Act, 1877, 8 . 42, 
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Pardanaihin' Ladies— {Concluded). 

There are certain positions in which the exis- 
tence of "undue influence will bo presumed, eg 
in ease of transaction with pArdanashin ladies; 
that is to say, it will be for the party wbo in 
such circumstances affirms the bona Jldes of a 
transaction to substantiate his affirmation (a). 

A knowledge of lottors#flnd of , figures and a 
capacity of dealing at fyst hand to some extent 
with her tenants, will not convert a pArdana- 
shin woman into a woman of the world so ae to 
rebut the prosumption of undue influence in 
respeot of a transaction with such a woman. 

When possession is not delivered, the plain- 
tiff’s claim for a declaratory relief is not barred 
by B. 42 of the Specific Relief Act. Nisar 
Husain v. Aehraf-un nlsta, 35 Ind. Cas. 305. 

KANHA1YA L Ml and KENDAL, A. J.CS. 

Reference :— 36 A. 81 (P C.), 11 . 

(3) Execution of mortgage by — Attestation by 
witnesses. Musst. Ruktninl Koerl v. Nilmani 
Bandyopadhyaya, 19 C.W.N. 1309 — 32 Ind. 
Cas. 170. See Final Part, 1915, Col. 1114. 

(4) Purdanashiu lady. Mite? ate, document ex- 
ecuted by and drawn wp under her instruction 
— Document if to be explained— Presumption of 
krCbwledgt — Registration — Power of -attorney, 
scope of. Bhhiiban Mohini Dasi v. Gaja- 
lakshml Debt, 19 C.W.N. 1330 = 32 Ind. Cas. 
119. See Final Part, 1915, Col. 1114. 

(5) Attestation of document executed by- Attests 
ing witnesses not actually seeinq the lady sign 
the deed, effect of. Sughra Bibi (Musammat) 
y. Kamlapat Ram, 18 O.C. 147 = 30 Ind. Cas. 
2G9. See Final Part, 3915, Col. 1113. 

(G) Sec. BURDEN OF PROOF, No. G-a, 3G Ind- 
Cas. 673. 

(7) Ex parte decree against— Suit to set aside 
deorcc on ground of fraud. See BURDEN OF 
PROOF, No. 6, 36 Ind. Cas. 596. 

(8) Document executed by — Suit for cancella- 
tion on ground of fraud — Nature of fraud — 
Burden of proof. See FRAUD, No. 1, 20 C.W. 
N. 638. 

(9) Executing sale-deed, liability of — Denial of 
reoeipt of consideration by executant of dood — 
Onus of proof. See LIMITATION ACT (1908), 
No. 192-a, 33 Ind. Cas. 746. 

Parent and Child. 

Consent of children to proposed marriage — 
Parents’ promise to marry their children, if 
enforceable. . Sen BUDDHIST LAW (MAR- 
RIAGE), No. 2. 9 Bur. L-T. 77. 

Partial Part : tion. 

(1) Seo Hindu Law— alienation, No. 19, 
10 S.L R. 31. 

(2) See Hindu Law— Partition, No. 9, 
34 Ind. Cas 460. 

t3) See Hindu Law (Partition), No. 7, 
31 M L.J. 472. 

(4) Partition — Joint 1 umly property — Suit 
for, if maintainable — Plaint.ff to bo given option 
of amending the plaint— Comb nn part deoreed. 
See Partition, No. 9, 166P.W.R, 1916. 


Parties to Suit. 

(1) Civ, Pro, Code , O. I, rr. 3- and 10— 
Necessary parties to suit — Intermediate 
purchaser— If necessary parties . 

As to \fcho is aneoeaiary party appears from 
O. I. rr. fi and 10. There are two conditions to 
be satisfied First, there must bo a right to 
some relief against him in respeot of the matter 
involved in the suit, and second t that his pre- 
sence should be neoessary in' order to enable the 
Court effeotually and completely to adjudi- 
cate upon 'and settle all the questions involved in 
the suit. lienee in a suit to recover from the 
person in possession of property alleged to have 
been wrongly alienated by plaintiff’s guardian 
during his minority, neither of the above 
stated two e( nditions makos any of the inter- 
mediate purchasers a neoessary party where 
tLe plaintiff claimed no relief against any of 
them and as tho question of the title and right 
of possession to tho land oould be decided 
without their presence. Gehlmal v. Karumal, 
10 8.L.R. 38 = 35 Ind. Cas. 551. 

Pratt, j.c. and Crouch, a.j.c. 

(2) See Ben. ACT VIII OF 1886 (TENANCY), 
No. 51 6, 36 Ind. Cas 795. 

(3) Suit fc.r compensation for illegal ojoot 
ment— Parties— Limitation. See OUDH ACT 
XXII OF 1886 (RENT), No. 34, 31 Ind. Cas. 
447 

(4) Occupancy holding mortgaged prior to 
Agra Tenancy Act— Runt suit— Parties— Civ, 
Pro. Code, 1908, O.I, r. 9. See U.P. ACT II 
OF 1901 (AGRA Tenancy), No. 20, 31 Ind. 
Cas. 456. 

(5) See Civ. Pro. CODE (1908), No. 299, 
35 Ind. Cas. 788. 

(6) Alienees cf temple properties — Net neces- 
sary parties to suit under S- 92 of Civ. Pro, 
Code. Sec CIV. PRO. CODE (1908), No. 167, 
(1916) 2 M.W.N. 351. 

(7) Appellate Court to bring all parties on 
record— Wilful omission cf necessary party — 
Decree for sale. See CIV. PRO. CODE (1908), 
No. 212, 31 Ind. Cas. 814. 

(8) Appellate Court’s powers to add party 
exonerated— Memorandum of objection. Boo 
CIV. PRO. CODE (1908), No. 676, 31 Ind. 
Cas. 978. 

(9) Losseea pendente lite — Whether can be 
made. Seo ClV. PRO. CODE (1908), No. 651, 
1 Pat. L* J. 596. 

(10) Want of proper — Dismissal of suit. See 
Ctv. Pro CODE (1908), No. 305, 1 Pat. L.J. 
472 N. 

(11) Addition of parties on appeal if justifies 
remand. Be ClV. PRO. CODE (1908), No. 210, 
20 C.W.N. 547. 

c 

(12) Powers of Court in striking off or adding 
or transposing parties — Failure to exercise 
discretion vested under O. I, r. 10, Oiv. Pro. 
Code— Revision if lies. See ClV. PRO. CODE 
(1908), No. 254, 20 C.W.N. 752. 

(13) Power of Appellate Court to transfer 
defendants to category of plaintiffs. See LIMI- 
TATION ACT (1908), No, 43, 20 C.W.N. 522. 
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Parties to Salt —[Concluded), # « 

(14) Suit by manager— Want of neoesaary 
parties— Dismissal. See HINDU LAW JOINT 
Family), No. ll, 1 Pat. L.J. 468. , , 

(16) See Hindu LAW (WIDOW), Nc£ 30, 36 
Ind. Cas. 49. 

(16) Partnership — Suit for aooount by re- 
presentatives of a deceased partner— Parties — 
Cause of action. See LIMITATION ACT (1908) , 
No. 31, 33 Ind. Cas. 564. 

(17) See Mortgage (General); No. 25, 
20 M.L-T.295. 

(18) Mortgage — Parties— Person olainaing 
title paramount impleaded — Objeotion raisod 
first in second appeal — Costs. 8ee MORTGAGE 
(GENERAL), No. 53, 32 Ind. Cas. 358. 

(19) Suit by mortgagee — Owner of equity oS j 
redemption not made party — Dispossession of 
owner by mortgagee decree-holder— Right of 
suoh owner to sue for khas possession. See 
Mortgage (Redemption), No. 24, 36 Ind. 
Cas. 744. 

(20) Soo Partnership, No. 7. 113 P.W.R. 
1916. 

(21) Suit for rent — Titlo of third person set 
up— Parties. Boo RENT, No. 5, 32 Ind. Cas. 
553. 

(22) SpeciGo performance, suit for— Strangers 
claiming to bo m adverse possession of tho 
property— If proper parties. Bee SPECIFIC 
Performance, No. a, (1916) 2 M.W.N.i'Jl. 

Partition. 

(1) Suit for , by lessee against co-sharers of 
lessor , if maintainable. 

Two properties A and B were jointly owned 
by X and Y. By mutual arrangement X hold 
possession of A, whilo Y of B, but no final and 
definitive partition was effected between tho 
parties. Y, though in pot-session of B, trans- 
ferred to / his one-half “bare in A : 

Held , that Z was entitled to claim partition 
as against X. 

A partition suit oan include no property 
whoruin each of the parties to tbc suit does not 
olaim an interest. SrU Chandra Datta Chaud- 
hurl y. Mahlma Chandra Datta Chaudhurl, 
23 C.L.J. 231 = 33 Ind. Cas. 17. 

MOOKERJEE and ROE, ,JJ. 

Reference : — 18 C-L.J. 556, R . 

(2) Partition awif — Court- fee — Plaintiff in 
possession of property sought to be devided — 
Mode of partition . 

Tho suit was instituted for possession by 
partition of joiqt land. At a subsequent stago 
houses were included in the claim. A prelimin- 
ary decree was passed settling shares of tho 
parties and a Commissioner was appointed. He 
was diroctod that the separate prices of immovo- 
able property shall be auctioned by the Commis- 
sioner among the parties, the share-holders only 
being allowed bid, the total sum thus raised to 
be divided among tho parties in the proportion- 
ate shares settled by Court. The defendant 
appealed and objected to the modo of partition* 


Partition— (Continued). ’ , 

adopted by the Court and paid Ks. 10 as Court- 
fee- It was objeoted by the respondent that 
i»he Court-fee was insufficient. * 

Held, that, under the circumstances, the 
Court-fee was sufficient under Art. 17, ol. vi, 
Sob. II of the Court Fees Aot, and S. 7 (iv)(6) 
was not applicable to ttya oase (a). * 

Held, that the mode of partition was open to, 
objection and tlie fact tfiat the appellant had 
bid at the auotion did not estop him from filing 
his appeal* The Chief Court ordered partition 
to be mado in the ordinary way by allotting to 
each sharer houses approximately the value 
of his share, at tho same time respecting bo far 
as possiblo previous actual possession, any small 
exoess or defioienoy being mado good by money 
payment- Fatteh Chand y. Bilaa Ral, 61 P. 
L.R. 1916 = 99 P.W.R. 1916 = 96 P.R. 1916 = 
140 P.W R. 1916 = 34 Ind. Cas. 857. 

JOHNSTONE, C J., and SCOTT-SM1TH, J. 

References I- {a) 28 P.R. 1903 = 65 P.L.K. 
1903, D. 

(3) Partition suit — Issue between co defend- 
ants— Previous partition suit instituted by 
third parties against present defendants 
and the vendor of the plaintiff — Isine re- 
garding the share, of the plaintiff's vender 
being subject to other defendants' mokurari 
raised but expunged — Final decree in the 
previous partition suit passed on the basis 

# of the mokurari interest and allocation 
made thereunder— Bar of res judicata, to 
present suit — Expl, IV of S. 11, Civ . Pro. 
Code (1908). 

In a previous partition suit instituted by Y 
against tho present pln^ntiff’s vendor T and tho 
present defendants, an issue was raised as to 
the share of T being subjeot to the mokurari 
interest of the othor defendants but was ex- 
punged by the order of the Court. But when 
the partition was actually carried into effect, 
the present defendants were allotted possession 
not only of thoir proprietary share but also the 
mokurari of the share which they claimed to 
hold under tho daughter of T. In a subsequent 
partition suit instituted by tho vendoef- of T 
against tho defendants for a declaration that 
T’s sharo was not subjeot to any mokurari and 
for allotting to tho plaintiffs a separate takhta 
out of tho takhta which was allotted to the 
defendants in the previous suit : 

Held — that tho question was Dot expressly 
decided in the previous *suit and it was im- 
possible to hold that a decision might and 
ought to have been obtained in the previous 
partition suit by T or the present plaintiffs, 
aud that the defendants failod to make out 
that the plaintiffs were barred by 'the rule of 
res judicata. Syed Latif HuaB&ln y. B&sdeo 
Singh, 20C-W.N. 1177. 

Chatman And Atkinson, jj. 

(4) Partition suit — Omission by plaintiff to 
put in some properties in the list of joint 
properties in the plaint — Dismissal of suit — 
Power of amendment of plaint by the first 
Court as also by the appellate Court— Civ, 
Pro. Code (1908), 8. 153. O. VI, r . 17. 
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Partition— ^Continued ) . 

Pec Jwala Prasad, J.— In a suit for partition 
<pf joint family property by a Hindu, all the 
properties must bo included in the action, and 
the reason for this proposition is to save the 
parties from multiplicity of proceedings. If by 
inadvertence, mistake or fraud of any of the 
parties, some of the joint properties are not 
r partitioned in the original suit, there will be 
no bar, after tho partition, to 'have the proper- 
ties, excluded at tho first partition, divided 
when the mistake or fraud is discovarod (a). 

O. VI, r tf . 17, enablos the Court to allow | 
either party to alter or amend his pleadings at 
any stage pn such terms as may oe just. S. 153 
Civ. Pro. Codo, empowers the Cou' t to make 
itself all necessary amendments for the purposo 
of determining the real questions or issues 
raisod in tho action. This power is vested both 
in tho original as well as in the appellate 
Court (6). 

Per Atkinson , J. — To avoid multiplicity of 
suits, the law has endowed all Courts in all 
countries with just and most ample powers of 
amendment. The widest power of amendment 
is given not only to the primary Court but lc 
the High Court, which enables tho Court to try 
dll luattors properly in dispute between the 
parties Muknnda Lai Chakrav&rti v. Jogesh 
Chandra Chakravartl, 20 C W.N. 1270 - 
1 Pat. L.J. 393 = 35 Tnd. Can. 370. 

ATKINSON arid J WAL.A PJiASAI), .1.1. 

References : — [a) 14 0. 122; 35 C. 9G1 = ?2 
C.W.N. 127, 11. (6) 28 C. 7G9, Appr. 

(5) I'ariition suit — Preliminary dectee , appeal 
against— Final decree passed pending 
the appeal again C preliminary decree — 
No appeal filed against final decree— 
Whether appeal against preliminary decree- 
can proceed. 

Where in a partition suil, a preliminary 
decree was passed on 29th May 1913, and an 
appoal w»3 filed against, it on 3rd July 1913, 
but a final decree was passed on 27th Septem- 
ber 1913 despite the objection of the appellant 
that the final decree should not. be passed until 
tho appoal had been disposed of, and no appeal 
was filed against tho final decree, and the 
hearing of tho appeal against the preliminary 
deoreo was objected to on tho ground that tho 
appeal could not proceod inasmuch as a final 
decree bad been passed in tho oaso and no 
appeal had beou preferred against that decroe. 

Held, an a review, of authorities, that tho 
preliminary objection should be overruled. 
The appeal could bo hoard although a final 
decree bad been passod in the case and no 
appeal had beon filed agaiust that dcoroo(a). 

18 C.L.J. 321; 27 Ind. Cae. 35; 33 Ind. Cas. 
137; 33 Ind. Oas. 146, were distinguishable, 
booause in those oases the final dcorco had been 
passed bofore the appeal againsS. the preliminary 
deoreo was filed. 

Per Sharfuddm , /.—A preliminary decree in 
a partition suit has existence independent of 
the final decree and the final decree really is 
dependent upon and subordinate to tho pre- 
liminary deoreo, and instead of extinguishing 
a preliminary deoree gives ellcct to it. 


'partition— (Continued). 

Chamier , C.J. — A defendant oannot resist 
parti t^n of a mehal on tho ground 1 that by an 
agreement the members of the family agreed to 
keep ry ijmali when the defendant claimed 
partition of it in a previous suit and suooeeded 
in effecting partition. MuB&mat Bibl Wahl- 
dunnlsa v. Babu Deep N&rain Prasad, 20 C. 
W.N. 1171 = 35 Ind. Oas. 873 = 1 Pat. L.J. 406 
(F.B.). 

Chamier, c.j., Sharfuddin, Atkinson 
a^d Kingsford, jj. 

References : — (a) 3G A. 532 ; 17 C.W.N. 368 = 
18 C.L.J. 209 ; 18 C.L.J. 214 ; 18 C.L.J. 223 ; 
22 C.L.J. 90 ; 37 M. 29, h'.\ 18 C.L.J. 321 ; 27 
Ind. Cas. 135 ; 33 Ind. Cas. 137 ; 33 Ind. Cas. 
146, D. 

(6) Suit for , if maintainable by a lessee of 
mining riqhts for a tirm against lessor's co- 
cwners— Partition of underground mines 
and minerals , if possible — S. 2, Partition 
Act (TV of 1893). 

According to the English authorities, it is 
clear that a lessee for a term of years may 
maintain a claim for partition. There is no 
reason for holding that a different rule prevails 
in India. 

The authority of 20 C. 379 has beon muoh 
shaken by the decision of the Fall Bench in 
24 C 575 at p. 581 = 1 C.W.N. 406 (a). 

There may bo no special difficult y in effecting 
a partition of the underground mines and 
miuerals, but in case any such difficulty arises, 
tho power to order a sale under S. z of tho 
Partition Act of 1893 may be exercised. Lalit 
Klshore Mitra v, Thakur Girdharl Singh, 20 
C.W.N. 1306 = 1 Pat. L.7. 441. 

Chamier, c.j. and sharfuddin, j. 

References (nj 16 13oav. 147 ; 37 C. 918 = 
14 C.W.N. 9G2 , 1 V. & 15 551, R. 

(7) Trust deed executed by administrator with 
the pcnnissioyL of the District Judqe— Trust 
deed empowering trustee to grant permanent 
leases — Person interested not impeaching 
the lease. 

A trust, deed was executed with the sanction 
of the District Judge, by an administrator of 
tho estate of a deceased coownor in favour of a 
mortgagee, with power to trustees to grant per- 
manent leases. In pursuance of that deed a 
permanent lease was exoouted in favour of tho 
plaintiff. Tho latter remained in possession 
with otljer co-owners for about 7 years, when 
ho brought a suit for partition. In that suit he 
impleaded a person who was interested in oppo- 
sing the lease. Ho did not oontest tho lease. 

Held , that the plaintiff had sufficient interest 
to maintain such a suit for partition. Nawab 
Sallmullah Bahadur v. Pvobat Ghandra 
Sen, 24 C.L.J. 26 = 43 C. 1118 = 33 Ind, Cas. 
129. 

N. R. Chatterjee and Richardson, 
jj. 

References 16 I. A. 186 = 12 A. 51 ; 37 I. A. 
198 = 37 C. 918, F. 

(8) Revenue Court's power to make partition 
of trees along with land — Land Revenue 
Act (III o/ 1901), S. 119. 
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Partition— (Continued ) . 

Trees gfowing upon land subjeot to fartition 
by Revenue authorities may properly jq parti- 
tioned by those authorities along uith the 
land. • 

The addition of provisions to, the Land 
Revenue Aot (III of 1901) whioh did not exist 
in Aot XIX of 1673 hAve not altered the law , 
on the subjeot and ousted the jurisdiction of j 
Revenue Courts in the matter of the partition 
of trees. Sumer Singh v. M&sh&l Singh, 19 
O.C. 161-96 Ind. Gas. 832. 

STUART, J C. 

(9) Joint family •property — Suit lor partial 
partition , %f maintainable — Plaintiff to be 
given option ol amending the plaint— Costs 
on part decreed. 

Held, that a suit docs not lie for partition of« 
portion of a joint familv property. But, in 
euoh a case, the best and the most equitable 
course for the Court to adopt is to give the 
plaintift an opportunity of amending the plaint 
if be so deeiros (a). 

Held , also that pleader’s fee can be allowed 
only on the portion of tho claim docreed, and 
not on the whole amount in dispute. Ranku 
v. Musaaromat Hukmi, 156 P.W.R. 1916 = 

2 P.L.R. 1917 = 35 Ind. Cas. 515. 

Scott* Smith and Broadway, jj. 

References (a) 17 P. R 1893, D.\ 77 P.R. 
1887 ; J P.L.R. 1902; 2 P.W.R. 1912-13 Ind. 
Cas. 863; 7 C. 577 = 9 C.L.R. 173 ; 70 P. R. I 
1912 = 91 P.W.R. 1912 = 14 Ind. Cas. 45 ; 10 i 
Ind. Cas. 57 = 10 M.L.T. 313, R. j 

(10) Mortgagee in possession— Purchase of j 
proprietor shiv by mortgagee — Objection to 
method of partition. 

Whore a mortgagee in possession of a share 
did not raise any objection to the method of 
partition before the proceedings were drawn up, 
ho could not be permitted to urge his objections 
after confirmation of the proceedings, though 
he had become a full proprietor after the 
proceedings had been drawn up. Udlt Naraln 
Singh v Ram Ball, 30 Ind. Cas. 316. 

HOLMS. J.M. 

(11) Decree — Execution — Partition decree — 
One of the defendants obtaining by partition a 
larger share of lands and house to ivhich he was 
not entitled— Shares can be aqcin adjusted on 
application by defeiidants suffering from such 
excess in distribution Ramchandra Dinkar 
Prabhu v. Krlhnajl Sakharam Prabhu, 17 
Bom. L.R 967 = 40 B. 118 = 31 Ind. Cas. 311. 
See Final Part, 1915, Col 1117. 

(12) See U.P. ACT III OF 1901 (LAND 
REVENUE), Np. 10, 34 Ind. Cas. 689. 

(13) See ARBITRATION, No. 7, 33 Ind. Cas. 

467. . 

(14) Decree. See CIV. PRO. CODE fl908), 
No. 128, 8 L.B.R, 388. 

(16) Suita for partition — Docreos passed — 
Prior exeoution application dismissed on one 
ground — Implied adjudication as to another 
ground, whether can be inferred — Certain 
items of property left undivided- Subsequent? 
exeoution application for division of same — 

73 


Partition— (Concluded), # 

Res judicata , if a bar. See ClV. Pro COD 
,(1908), No. 37, 4 L W. 101. 

(16) Suit for — Written statement by widow — 
Admissibility. See EVIDENCE ACT, No, 4, 
33 Ind. Cas. 446. 

• 

(17) Agreement among members not to 
partition— How far binding. See HINDU LAW 
(JOINT FAMILt), No. 21, 33 Ind. Cas. 33. 

(18) Properties in different jurisdiction — Suc- 
cessive stilts for partition in different Courts 
whether barred. Bee LETTERS PATENT 

I (Madras), No. 4, 3 L.W. 107. 

; ( 19 ) Suits for, by younger eons compromised, 

! presumption from. t See PRIMOGENITURE, 

I No. 1, 1 Pat. L.J. 509. 

| (20) Documents evidencing partition — Regis- 

| tration — Unregistered doouraent— Admissibility 
i for collateral purpose. See REGISTRATION 
; ACT (1877), No. 1, 35 P.R. 1916. 

(21) Deed of partition of moveables and im- 
moveables — Registration whether necessary— 
Admissibility in evidouoe without registration. 
See Registration act (1908), No. 19, 19 M. 
j L.T. 50. 

j (22) Suit not to be dismissed because there is 
I prayer of a declaration only and not for posses- 
I sion — Amendment of plaint proper. See 
I Specific Relief act, No. l, 35 Ind, Gas. 
,792. 

(23) Proprietor purchasing proprietary rights 
— Subsequent loss of proprietary rights — 
Decision regarding his status— Effoct of. 8oo 
Under Proprietary Rights, No. 4, 34 
Ind. Cas. 733. # 

Partition Act. 

See ACT IV OF 1893. 

Partition Act (Estates). 

See Ben. Act VIII of 1876. 

See BEN. act V OF 1897. 

Partition Deed. 

Registered, silent as to some items of pro- 
perry — Oral evidence, if admissible to explain 
those items. See EVIDENCE ACT, No. 57, 
4 L.W. 329. 

Partition Papers. 

Clerical error in — If enhancement of rent. 
Soo Landlord and tenant, No. 43, 33 ind. 
Cas. 234. • 

Partition Suit. • 

See COMPROMISE, No. 4, 34 Ind. Cas. 618. 
Partnership. • 

(1) Joint Hindu family — Membership of the 
manager not membership of the family — 
Termination on the death of the manager 
— Suit for dissolution — Limitation, * 
Where a mauager of a pint Hindu family is 
a mem bur of a trading partnership, the family 
as a whole does not become a member of the 
partnership firm. Therefore the partnership 
terminates on his death though the family 
oontiuuos to exist, and a suit for dissolution 
of partnership brought more than 3 years after 
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Partnevihlp— (Continued ) . 

bis dealh is barrod by limitation. Rama- 
natham Chetty v. Yegapp Chetty, 19 M.L. 1 
T. 66 = 30 M.LJ. 941 = 11916) M.W.N. 81 = 32 
Indr Cas. 427. 

# COUTTS-TROTTER and 8RINIVAS'* IYEN- 
GAR, JJ. * ‘ 

• Reference : — 28 M. 5ty4, F. 

(2) Interest — Partner contributing excess sum 

towards capital . ,, 

Subjeot to any agreement between tho parties, 
interest is payable on money paid or advanced 
by one partner for partnership purposes beyond 
the amount ‘of capital to which ho had agreed 
to subscribe, as tho advance is not an increase 
of its capital but rather a loan. Govinda 
Chandra Basak v. Haridas Basak, 23 C L.J. 
148 = 20 C.W.N. 634 = 35 Ind. Cas. 48. 
MOOKERJEE and ROE, JJ. 

(3) Suit for dissolution cf partnership— Juris- 
diction— S. 254 (5) and (G), Contract Act . 

Where, in a suit for dissolution of partner- 
ship and for rendition of accounts, the causes 
of action set up by the plaintiff were the mis- 
conduct of his partner and the fact that the 
business could only be carried on at a loss — 

( Vide sub-Ss. 5 and 6 of S. 254, Contract Act) 
and those causes of action arose wholly at 
Ramkot in tho Jammu State, held , tho Court 
in Jammu State had jurisdiction, and the faot^ 
that a part or oven tbe whole of the capital 
was subsaribod at Gurdaspur was immaterial 
and the Court at Gurdaspur had no jurisdiction 
to entertain tho suit. Allah Ditta v. Shankar 
Das, 42 P.R. 1916 = 98 J\\V.R. 191G = 33 Ind. 
Cas. 953. 

SIIADI LAT. and LESLIE JONES, JJ. 

(4) Property bouqht with money belonqiyiq to 
firm , nature of— Partnership at will, how 
dissolved — Intention — Suit for dissolution 
of partnership and rendition of accounts — 
Limitation Act (1908), Sch. 1, Art. 106. 

In the case of a partnership at will, tho 
intention to dissolve may be inferred from cir- 
cumstances showing that a partner has in fact 
abandoned his intorost in tho concoru (a). 

A suit for the dissolution of partnership not 
entered into for a fixod term and for rendition 
of accounts was filed in July 1913. It appeared, 
however, that the business of tho firm begau to 
fail in Sambat 1963 (1906 A.D.) and was closed 
in Sambat 1966, tho .only work done subse- 
quently consisted of realising assots, pa/.ng 
debts due to\»bo oreditors and recovering rents 
from tenants in oooupanoy of the immoveable 
property belonging to tho partnership. 

field , that, as the partnership came to an end 
long before three years prior to tho date of in- 
stitution of the suit for dissolution of partner- | 
ship, the suit did not lie, and that the prayer 
for tfte rendition of tho aocounts of a dissolved 
partnership could not be granted in view of tho 
lapso of the period nresoribod by Art. 106 of tbe 
Limitation Act. 

Lands or bouses bought in the name of one 
partner and paid for by the firm or from the 
profits of the partnership business are prima 
facie partnership property, unless it be proved 


Partnership— (ConUnued). f 

that fro|u time to time portions of the partner- 
ship assUs were, by mutual agreement, with- 
drawn lrltm the partnership and oonverted into 
land or bouse to be owned by tbe partnors as 
oo owners (b). Amir Chand v. Jawahlr Hal, 
49 P.W.R. 1916 = 32 Ind.Oaa. 853. 

SHADI LAIi, j. 

References : — (a) 25 M. 149 at p. 164 = 11 M. 
L.J. 353 ; 28 C. 53 = 5 C.W.N. 114 = 27 I.A. 189 
(P C.). R.*[b) 25 M. 149 at p. 164 = 11 M.L.J. 
353; 97 P.R. 1910 = 142 P.W.R. 1910 = 8 Ind. 
Cas. 999, R. 

(5) Promissory note for the partnership debt 
— Liability of partners not parties to the 
note— Consideration simultaneous with the 
passing of the note — If action on debt would 
lie . 

Thero is really distinction between the case 
where the advanoe of monoy and execution of a 
promissory note are simultaneous and that in 
which the advance is antecedent to the exoou- 
tion of the note. In either case, failing suit oa 
the note, an action on tho debt would lio, 
though it may be open to the parties to show 
that it was intended that tho debt should 
become merged in the negotiable instrument. 

A partner is always liable for the partnership 
debt unless thero is a restriction express or 
implied on the liability to be incurred by one 
partner on a bill or promissory note which may 
be executed by another partner for partnership 
purposes. Shanrauganatha Chettiar v. Srini- 
vasa Alyar, (1916) 2 M.W.N. 14 = 4 L.W. 27 
= 31 M.L.J. 138 = 20 M.L.T. 172 = 35 Ind. Cas. 
219. 

atjdur Rahim and Srinivasa Aiyan- 
gar, JJ. 

References :— 39 B. 261, F. ; 17 M.L.J. 126 ; 
26 M.L.J. 49, D. 

(6) Sub-partners under a partner— Bow far 
necessary or proper parties. 

In a partnership suit, the sub-partDors under 
a partner cannot bo made parties under O. I, 
r. 3 of the Civ. Tro. Codo. An assignee of a 
share of the profits of a partner is no partner in 
that partnership ; has no demand against it ; 
has no aocount in it and must be satisfied with 
a share of tho profits given to his assignor. 
The Eub-partners must ordinarily accept the 
acoount taken betwaen the partners, but have 
not the right and are not subjeot to any duty to 
take part In tho proceedings in which it is taken, 
Tbo sub-partners are not required to concern 
themselves with the account to be taken at tho 
dissolution of the partnership. Chidambaram 
Chetty y. Karuthan Chetty, (1916) 2 M.W.N. 
18 = 4 L.W. 10 = 20 M.L.T. 134 = 34 Ind. Cas. 
543. 

OLDFfcLD and SRINIVASA AIYANGAR, 
JJ. 

(7) Contributory suit by one of the partners 
against another— Plaintiff in possession of 
partnership account and property — Principle 
that 11 one who seeks equity must do equity ” 

, discussed . 

Held that in a contributory auit by one part- 
ner against another all the partners should be 



1167 


DIGEST OF 0ASE8. 


1168 


Partnership— [Continue d), 
made pities to it, and although thr olaim for 
rondition of the partnership aocoun is othor- f 
wiso barred by the Law of Limitation the 
plaintiff if in possession cf the partnership 
account and property is in equity bound to 
render the aooounts of profits and loss, and the 
defendant is entitled to get orodft to the extent 
of his share in tho profits if any, before he oan 
be made liable for contribution. 

Held, also, that if plaintiff seeks oquity he 
must do equity Kala Mai v. Sohara Mai, 
113 P.W.R. 1916-35 Iud. Cas. 910 = 42 P.L.R. 
1917. 

Broadway, j. 

References : — 73 P. R. 1906 = 49 P.W.R. 
1906, D.\ 18 8.W.R. 408, R. 

(8) Windinq up — Powir of one partner, to 
mortgage firm's assets — Acknowledgment. 

When a money-lending firm is being wound 
up, one partner has no authority to mortgage 
the firm’s assets because he no longer has 
authority to borrow money, except perhaps in 
tho case of ueoossity ; and ho cannot give an 
acknowledgment for a subsisting debt so as to 
bind the firm. Both the power to mortgage , 
the firm’s assets and the power to give an ] 
acknowledgment fer an antecedent debt on j 
behalf of the firm, must rest on tho power to j 
borrow on behalf of the firm. Any mortgage 
made by one partner under such circumstances 
would bo binding on him alcnu <a). Malayandi •; 
Chetty v. Narayanen Chetty, 8 B.L, R. 3G3 = i 
9 Bur. L T. ‘239 = 36 lnd. Cas. 2 *25. 

ORMONEUml TWOMRY, J,l 

References : — (ft) 4 Do G.M. and G. 542 ; 43 
E.R. 619 : (1885) 31 Ch. D. 324 ; (1906> 2 Gh. 

D. 427, Ii. 

(9) A Emission by partner in insolvency peti 
lion- Effect on other partner s. , 

The signing oi a schedule attached to an 
insolvency petition filed by a partner of a firm 
does not operate to nuke it m acknowledg- 
ment of liability within the meaning of S. 19 
of the Limit, alum Act, so as to bind the othor 
partnors of iho firm. 

Per Phillips , J —Whore an acknowledgment 
of liability is made by a partner of a firm not 
in the ordinary course of business, but in 
accordance with statutory provision it cannot 
bo presumed to have been made on tho author- 
ity of or on behalf of the other members of the 
firm. KissendoBB v. Khatan Makanjee Spin- 
ning and Weaving Go., Ltd., 36 Ind.tCas. 
389. 

Wallis, c.j. and Phillips, j. 

(10) How constituted- Partner , if and when 
can purchase partnership property — Settled 
accounts, balance of , if can be restrained — Pre- 
sumption — Contract Act , S. 180— Bailee, suit 
by , against wrong doer . Ramnaih Gagol y. 
Pltambar Deb Goswaml, 22 C.LJ. 339 = 43 C. 
733 = 31 lnd. Gas. 430. See Final Part, 1915, 
Col. 1120. 

(11) Appointment of a Receiver on dissolution 
of a partnership — Purpose — Goodwill — Securing 
its value for each partner . E. F. Dover v. 

E. 8. Dover, 8 Bur. L.T. 57=29;ind. Cas. 684 = 

8 L.B.R. 332. See Final Part, 1915, Col. 1125. 


, Partnership — ( Concluded )• « 

(12) Contract to admit a person as* partner — 
Breach— Damages — Measure — Contract Act , 
S. 73. Tansey v. Rivett, 64 P.R. 1915 = 142 
P.W.R. 1915 = 31 lnd. Cae. 73. Seo Final 
Part, 1915, Col. 1126 

(13) Partner, suit py, against other partners 
for damages for use and occupation of partner- 
ship property t maintainability of . Syed Mant- 
ruddln v. Jnanendra Nath Basil, 19 C-W.N. 
1115 = ai lnd. Cas, 707. Seo Final Part. 1915, 
Col. 1126. 

(14) Joinder of parties— Dormant partners not 
necessary parties Payldayya. v. Yenkata 
Reddl, (1915) M.W.N 864 = 31 lnd. Cas. 913. 
Bee Final Part, 19i6, Col. 1126. 

(15) Joint Hindu family carrying on business 
in partnership — Contract, by family if termi- 
nates with death of co-parcener, See BROKER- 
AGE Contract, No. i, 20 C.W.N. 708. 

(16) Partners holding a joint decree — Pay- 
ment to two out of three partners when valid — 
Definiteness of shares in tho decree debt— Joint 
Hindu family and partnership compared. Soe 
ClV. PRO. CODE (1908), No. 420, 3 L.W. 579. 

(17) Deed, construction of — Deed between 
owner of soil and capita list — Transfer of land, 
efiect i.f. See CONSTRUCTION OF DEEDS, 
No. 4, 10 S.L.R. 58. 

(16) Debt , appropriation of- See CONTRACT 
ACT, No. GO, 1 Pat. L.J. 474. 

(19) Terms m. contract in writing not clear — 
Construction — Parol evidence — Evidence Act. 
Seo CONTRACT ACT, No. 36, 31 lnd. Cas 632. 

(20) Decree againtt a firm— Order refusing 
execution as against an alleged partner — Appeal 
— CcurMee. See COURT-FEES ACT, No. 26, 
8 L B.R. 300. 

(21) Suit for account by representatives of a 
deceased partner— Parties- Cause of aotion. 
Soe Limitation Act (1908), No. 31, 33 lnd. 
C-as. 564. 

(22) Death of one partner — Accountability of 
tho continuing partners to the representatives 
of tho deceased. See MAHOMEDAN LAW 
(GUARDIANSmr?. No. 4, (1916) 2 M.W.N, 
341. 

(23) Death of partner leaving will — Execu- 
tor if can sun for dissolution before probate 
obtainod. See STRAITS SETTLEMENTS LIMI- 
TATION ORDINANCE, .No. 1, ‘20 C.W.N. 833. 

* <24) Surviving partner if oan get succession 
certificate, Soe SUCCESSION CERTIFICATE 
ACT. No. 6, 31 lnd. Cas. 904. 

Part-Payment. 

(1) Entry must appear in debtor’s hand- 
writing — Mer^ signature not enough. See 
LIMITATION ACT (1908), No. 71, It* Bom. 
L.R. 973. 

(2) Mouey doorco not bearing interest — Pay 
meat — Application for execution. See LlM- 
TATION ACT (1908), No. 74, 35 lnd. Cas. 177. 

(3) Requisition of valid, for purposes saving 
limitation. See Limitation Act (1908), 
No. 70, 1 Pat. L.J. 474. 
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Part Payment-* (Concluded). 

,(4) Payments indorsed on the back — Period 
of ‘ limitation extended by suoh payments— 
Payments treated as in discharge of the original 
debt # Bee STAMP ACT (1899), No. 1, 34 Ind. 
Cas. 417. 

Paaturage. * 

Lease — Lessee’s poas&sion disturbed by per- 
sons with paramount rights of, over premises 
demised— Lessee’s right to abatement of rent. 
See BEN. ACT VIII OF 1885 (TENANCY), 
No. 68, 34 lad. Cas. 851. 

P&Bturage Dues. 

Suit for — Jurisdiction of Civil Courts. See 
Mad. Act I of 1908 (Estates Land), 
No. 11, 3 L.W. 485. 

Patent Ambiguity. 

Construction of decree by executing Court- 
Absence of — Alteration of decree under guise of 
interpretation. See OlV. PRO. CODE (1908), 
No. 116, 36 Ind. Cas. 500. 

Patta. 

(£) Tender of, when valid— Managor of joint 
Hindu family, if competent to tender patta. 
See Mad. Act VIII of 1865 (Rent 
Recovery), No. 2, 4 L.W. 654. 

(2) Ryot out of possession of the holding 
whether oan sue for a patta. See MAI). AGT f 
I of 1908 (Estates Land), No. 18. 20 M.L. 
T. 36. 

Patvarl. 

Rights and duties— BZw far can the acts 
of the patwari be binding on the master — 
Transfer of holding. 

The p atioari is a poorly paid underling em- 
ployed only to collect rents due to his master 
and to grant receipts for the same. His implied 
authority would extend to all subordinate acts 
whioh are necessary or incidental to his express 
authority. He has no authority to manage any 
part of the property. It is not within the scope 
of the authority of a rent collector to consent 
on behalf of his master to the transfer of an 
occupancy holding. That is an important act 
to be performod only by a person having some 
at least of the powers of a manager. 

It is not correct to say that it lies on the 
landlord to provo that the patwari had not 
authority to oonsent r to the transfer of (.be 
holding. Landlords would be in a very difficult 
position if it were held that patwaris and other 
underlings should be presumed till the contrary 
is shewn to have the power to sign away their 
masters’ rights. A. W. N. Wyatt y. Seogobind 
Saha, 1 Pat. L.J, 414 = 36 Ind. Cas. 777. 
CHAMIER, C.J. and KlNGS^ORD, J. 
References 14 W.R. 211 ; 25 W.R. 19 ; 25 
C. 531. R. 

Pauper. 

See FORMA Pauperis. 

Rejection of application for leave to sue as 
pauper — Course open to applicant. See C IV. 
PRO. CODE (1908), No. 591, 20 C.W.N. 669. 


Pauper Appeal. 

(1) Payment of Court- fees before ionclusion 
of enquiry into pauperism — Appeal if 
within time — Limitation Act (IX of 1908), 
S. 6— Co-owner's Quit for share of profits — 
“ Ta^ t rate or assessment, ” meaning of— 
Lower Burma Town and Village Lands 
Act (IV W 1898), Sa. 24, 25, 26 -Burma 
Land and Revenue Act (11 of 1876). 

When an application for leave to appeal in 
forma pauperis, presented beyond the proper 
time, is admitted under B. 5 of the Limitation 
Act, and enquiry as to pauperism is directed, 
but fujl Court fees as on the ordinary memo- 
randum of appeal are paid before the enquiry is 
concluded, the appeal must be deemed to have 
been presented on the day on which application 
for leave to appeal as pauper was presented (a). 

'Although a suit for damages for use and 
oooupation of land by one oo-owner against 
another will not lie, suoh suit being founded 
upon an agreement between the parties, a co- 
owoor is entitled to a share of the reasonable 
profits cf the laud, till be iB put in possession 
on partition, and bo should not be deprived 
of his rights merely because he put his olaim in 
wrong and inappropriate words. 

Under English Law, ground rent would not 
come within any of tho terms 41 taxes, rates and 
assessments,’* but under Ss. 24, 25 and 26 of 
the Lower Burma Town and Village Lands Aot, 
ground rent due to Government is in a different 
position from ground or other rent due to an 
ordinary landlord. These sections virtually 
make ground rent payable to Government a 
tax or assessment. Swan Tee v. Ma Ngwe, 
9 Bur. L T. 69-32 Ind. Cas. 630. 

FOX, C.J and PARLETT, J. 

References : — 2 A. 241 ; 6 I. A. 126, F. 

(2) Application for leavo to appeal as pauper 
— Dismissal of — Time given for payment of 
Court-fee — Court-fee paid within suoh time — 
Appeal not barred. See ClV PRO. CODE (1908), 
No. 690, 31 M.L.J. 269. 

Pauper Suit, 

(1) Allegation of prima facie cause of action — 
Dismissal of suit on surmises — Procedure. 

Where the allegations in a suit in forma 
pauperis suggest a prima facie ease and show a 
cause of action, it is not open to the Judge to 
dismiss it on surmises, which are not based 
upon any evidence or upon the pleadings filed 
in the casp. In such a case the proper course 
is to frame an issue and have the same decided 
on evidence taken upon that issue. Devu- 
palll Ammanna y. Pedrlredla Narayanasavni 
Naldu, 30 Ind. Cas. 689, 

8ESHA01RI AIYAR, J. 

References 11 Ind. Cas. 55 — 13 C.L.J. 
593, F. 

(2) Application for leave to sue as pauper See 
CIV. PRO. CODE (1908), No. 592. 9 Bur. L.T. 
228. 

(3) By woman — Security not required. See 
Civ. PRO. Code (1908), No. 571,8 L.B.R. 387. 

Pawn. 

1 Pledge* of goods — Nature of transaction— 
How effeoted — Necessity for endorsement in 
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Pawn— (Concluded). • 

• 

oase of Government securities— Rights of 
pawnee. «ee CONTBAOT ACT, No. 13^, 33 Ind. 
One. 891. / 

Payln Property. , 

Kanwin and, property— Transfer of Property 
Aot, 8. 133. Bee BUDDHIST DAW (GIFT), 

No. 1, 9 Bur. L.T. 87. • 

Payment. 

(1) Meaning of. See CONTRIBUTION, No. 4, 
19 0.0. 347. 

(3) Co-mortgagees — Payment to one if dis 
oharges the debt. See MORTGAGE (GENERAL), 
No. 3, 3L.W. 22. 

Payment Into Court. 

Tender of money on the last day of payment 
in the Court, application made for permissisn 
to make paymont — Money tendered though not 
deposited on that dale through mistake of Court 
or its officers— Next day holiday — Payment 
made on the next first opening day uf the Court, 
whether such a payment within time and 
sufficient compliance with the terras of the 
decree. See PRE-EMPTION, No. 12, i 23 P W. 
R. 1916. 

Payment out of Court. 

Payment mado out of Court, not certified— 
Non-reoognicability by executing Court. See 
CIV. PRO. Code (1908), No. 100, 33 lod. Cas. 
71. 

Pedigree. 

(1) Filed in Settlement Court , procf of 
— Admissibility in evidence of settlement 
pedigrees — Evidence Act, S. 32 — Ancient 
document bearing signature made by a 
person on behalf of another-- Presumption 
about authority to make the signature — 
Evidence Act , S. 90. 

Where in order to establish a pedigree reliance 
was placed upon a genealogical table put ir? at 
the time of settlement, but it was not established 
that the document was prepared by a member 
of the family or an official whose duty it was to 
record it or that any member of the family was 
privy to its preparation or thai its contents were 
admitted by the members of tho family aDd 
there was evidence that the entries in the 
Ithewat made at the time of settlement were 
not recorded upon its basis, held, that the 
genealogical table was inadmissible in evi- 
dence (a). * 

The signatures of persons appearing on 
documents more than 30 years old and produood 
from proper custody can be presumed to be in 
the handwriting of persons in whose hand- 
writing they purport to bo. But it oannot be 
presumed under any provision of the Evidence 
Aot that a person signing on behalf of another 
had authority to make the signature on his 
behalf. Kashi Singh y. RamNarain, 19 0. 
0. 321. 

STUART, J.C. 

Reference (a) 25 Ind. Oas. 823, Dist. 

(2) Withdrawal of suit— Filed with plaint 
being found wrong — No formal defeot— Libert Jr 


Pedigree— (Concluded), • 

to bring fresh suit. Bee GlV. PRO. CODE 
! (1908), No. 657, 30 Ind. Oas. 351. . 

! (8) Preparation of, at time of Settlement- 

Admissibility thereof in oivil suit. Bee EVID- 
ENCE ACT, No. 17, 36 Ind. Cas. 66. 

Penal Clause. • 

• i 

(1) Mortgage — Award of compensation fgr 
breach of — Amount awarded a oharge on mort- 
gaged property. See LIMITATION, No. 4, 80 
Ind. Cast 323. 

(2) Attested agreement to deliver merchan- 

dise with a, not hond. 8ee STAMP ACT (1899), 
No. 4, 9 Bur. L.T. 111. • 

Penal Code. 

(1) 8. 8. See LEOATj PRACTITIONERS, 
No. 1. 24 O.L.J. 382. 

(2) S*. 147. 325— Agreement to compound 
offences under — Public pnlioy. See AGREE- 
MENT, No. 1, 20 C.W.N. 946. 

(3) Ss. 183, 136, 353 — Warrant— Direction 
to bailiff to attach goods — Execution by 
Nazir — Resistance to his entry - No offence 
- No day mentioned in the warrant of day 
before which it is to be executed — Illegality 
—Civ. Pro. Code , 1908, O. XXI, r. 24, 
0. XXXVIII, r. 7. 

Where a Civil Court issued a warrant directed 
, to the bailiff of the Court directing him to 
seize certain goods that wore in acoused’s 
workshop, where the warrant specified no day 
upon which np befere wbioh it wbb to bo exe- 
cuted and v\b< re the Nazir of the Court who 
sought to enter the defendant’s house for the 
purposo of executing such warrant was resisted 
by the Hocused. 

Held that tho accused committed no offence. 
Tho Nazir was not the person who was clothed 
with lawful authority under the warrant to exe- 
cute it. If he took upon himself the voluntary 
execution of it, the execution so made by him 
was not in pursuance of the warrant and there- 
fore not lawful (a). 

Tho warrant was bad also beoause it was 
absolutely blank in point of tune, uncertain 
and would operate as a continuing authority 
indefinitely. Mohtnl Mohan Banerji v King- 
Emperor, 1 Pat. L.J. 550 — 36 Ind Can. 871. 
ATKINSON and KlNGSFORD, JJ. 

References : — (a) 37 0. 122, F. (5) 40 C. 
849, F. 

t4) S. 186. See No. 3, supra . _ 

(5) 8. 188 —Disobedience to an injunction 
issued by a Civil Court , if punishable under — 

‘ Promulgated ,’ import of. Pommaalchlntakath 
Mammall v. Thazhfthattathkuttl Am mu, 

2 L.W. 410-17 M. L.T. 391-16 Or. L.J 592 
-30 Ind. Cas. d44 — 39 M. 543. See Final Part 
1915, Col. 1130. 

(6) Ss. 191, 193. See CIV. PRO. CODE 
(1908), No. 369, 20 O.W.N. 1192. 

(7) S. 193. See No. 6, supra. 

(8) 8. 226-B— Preliminary enquiry, necessity 
of. Sea CRIM. Pro. CODE, No. 7, 21 O.W.N. 125. 
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Penal Code— [Concluded), 

(9) B. 266— Release deed — Relinquishment of 
rights in favour of father and uncles — Creditors 
delf-yed — Illegal objects— Fraudulent aliena- 
tion. See Fraudulent transfers, No. i, 
9 8.L.R- 108. 

(10) ' 8. 296. See SPECIFIC RELIEF ACT, 
No. SI, 35 Ind. Cns. 106. , 

fll) S. 325- See No. £, supra. 

(12) S. 353. See No. 3, suprai 

Penalty. 

(1) High rf^e of interest and damages in 
Mukurari lease, if — Contract Act (IX of 1872), 
S. 74. See Be>;. ACT VIII OF 1885 (TENANCY), 
No. 37. 21 C.W.N 108. 

(2) Stipulation to pay interest on arrears of 
rent 44 at 75 per cent, with full damages, ” if by 
way of — Contract Act iIX of 1872), S, 74 — 
Mere high rate if sufficient to demand interfer- 
ence. See Ben. Act VIII OF 1885 (TENANCY), 
No. 36, 21 C.W.N. 112. 

(3) See CONTRACT ACT, No. 92, 35 Ind. Cas. 
624. 

(4) Deposit not a — Forfeiture of deposit— 
Right of defaulter to claim credit in mitigation 
of damages. See CONTRACT ACT, No. 87, 10 

S. L.R. 4. 

(5) If limited to money — Stipulation to 
convey immoveable property in default, whothcr 
a penalty. Seo CONTRACT ACT, No. 90, 
4L.W. 173. 

(6) In compromise dcoreo— Power of execution 
Court to interfere See CONTRACT ACT, 
No. 94, 32 Ind. Ca B . 697. 

(7) Interest at 75 per cet/it. in a mortgage by 
poor and ignorant men — Reasonable compensa- 
tion. Seo CONTRACT ACT, No. 99, 34 Ind. 
Cas. 609. 

(8) Provision regarding paymont of interest 
on dofault — Compound interest — Relief against 
penal clause — Ast-essment of compensation — 
Conduct of parties. See CONTRACT ACT, 
No. 93, 30 Ind. Cas. 323. 

(9) Repayment in kind by instalment — De- 
fault — Contract Act, 1872, Sa. 37, 74. See 
Evidence act, No. 59, 36 Ind. Cas. ill. 
Performance of Contract. 

(1) If after a oontraot is made it becomes 
illegal to carry it out, it cannot, be enforced. 
B. K. R. Gama & Co. v. K. K. Shah, 9 Bur. L. 

T. 99 = 33 Ind. Cas. 96. * 

FOX, C .1. 

References : — 28 Ind. Cas. 433 ; 17 Bom. L.R. 
249; 40 B. 11, F. 

(2) Term oLcontract impossible to perform— 
Period fixed for performance — Tost of impossi- 
bility. 8ee Contract ACT, No. 56, (1916) 
2M.W.N. 131. 

Permanent 1 grantl ’ Tenure. 

See LANDLORD AND TENANT, No. 53, 33 
Ind. Cas. 420. 

Permanent Lease. 

Husband and tvife — To wife alone— Deed con- 
taining no words of conveyance to children. 


Permanent Lease— (Concluded). 

See Malabar Law— (Husband and Wife), 

> No. i, 31 Jnd. Cas. 854. v 

'Permanently-settled Estate. 

Area if can be changed by agreement between 
Zemindar and Government. Agreement by 
Zemindar to hold ryot.i land on ryotwari patta 
— Rent suit-*Juris(Uotion. See ZAM1NDARI, 
No. 1, 30 M.L.J. 545. 

Permanent Settlement. 

(11 Presumption backward — Permanent 
settlement, long possession after. 

The principle of praesumitur retro is not 
confined to cases where the question is as to the 
existence of a taluk at the time of the Porma- 
nent settlement but it also applies to cases where 
the question is whether cortain lands, possessed 
fora long time after the Permanent settlement, 
as part of taluk from before the Permanent 
settlement appertained to the taluk at the time 
of the Permanent settlement (a). 

The presumption is no doubt one of fact : it 
is open to the Court to attaoh such weight as 
it likes or to hold, having regard to the other 
facts and circumstances of a particular case, 
that it iR of no assistance to a party Ram 
' Krlato Ghakraburtty v. Narendra Ktahore 
Roy, 35 Ind Cas. 885. 

> CHATTERJEE and RICHARDSON, JJ. 

| References : — (a) 3 C.W.N. 341; 10 C.W.N. 

I 503 ; 14 C- 740 (P.C.), 22. 

1 (2) Grant to Brahmin before, for subsistence 

— Onus— Suit for commutation of rent. See 
1 Mad Act I of 1908 (Estates Land), No. 4-a, 
j 32 Ind. Cas. 229. 

1 (3) Position of the Inamdar same as Zamindar 

j under — Inamdar not a permanent lessee under 
! Government. See Crown GRANTS, No. 1, 31 
: M.L.J. 463. 

Permanent Tenure. 

1 Created before Transfer of Property Act 
— Transferability — Decree for rent against 
registered tenant — Sale of tenure in execution 
, — Rights of prior purchaser. See LANDLORD 
1 AND Tenant, No. 5G, 33 Ind. Cas. 502. 

: Perpetua Injunction. 

Right to use water decreed in previous suit — 
j Owner filling up tank. Soe 8PECIFIC RELIEF 
i ACT, No. 48, 35 Ind. Cas. 40. 

, Perpetuities. 

Rule aqpinst— Agreement to reconvey land 
! — No period fixed for reconveyance — Not void as 
| opposed to pyblic policy — Validity of contract — 
! Transfer of Property Act , S. 14 — Indian and 
1 English Law— Difference between. Avula 
' Ch&ramudlv Marrihoyina Raghavalu, 28 M. 
L J. 471 = 18 M L T. 76 = (1915) M.W.N. 596 = 
28 lod. Cas. £71 = 39 M. 462. Bee Final Part, 
1915, Col. 1131. 

Plaint. 

(1) Return of plaint under S. 23 (1), Aot IX 
of 1887— High Court’s power of interference in 
revision. 8ee ACT IX OF 1887 (PROVINCIAL 
SMALL CAUSE COURTS), No. 7, 20 C.W.N. 
10C0. 
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Plaint— (Conducted) . 

(2) Verified, if evidence. See OlV. Pn6, 
CODE (1908), No. 369, 20 O.W.N. 1192. 

(3) Signed by authorised agent— /ct II of 
1901 (Agra Tenancy), S. 193. See OiV. PRO. 
CODE (1908), No. 342, 3} Ind. Gas. 859. 

(4) See HINDU LAW (REVERSIONERS), 
No. 3, 19 O.C. 221. 

(5) In first suit returned for* presentation 
to proper Court— No re-presentation— Subse- 
quent suit if barred under O. II, r. 2, Civ. 
Pro. Code— Effect of non-presentation. See 
Limitation act (1908), No. 149, 3 L.W.* 
192, 

(6) Return of— Permission to refile in proper 
Court — Order allowing further time— Court, 
power of — Suit, filing of— Last day — Plaintiff, 
risk of — Prosecution of a suit in a Court — 
Return of plaint, termination on. See LIMI- 
TATION ACT (1908), No. 51, 24 C.L.J. 355. * 

(7) Award of larger relief than in— Legality 
— Injunction against community. See SPECI- 
FIC Relief ACT, No. 51, 35 Ind. Cas. 106. 

(8) Amendment of. See TRANSFER OF 
Property Act, No. 79, 9 Bur. L.T. 177. 

Plaintiff. 

(1) Presumption as to claim by plaintiff being 
for his benefit. 

In the absence of proof to the contrary, a 
plaintiff will be presumed to sue lor his own 
benefit. Sham Sundar v. Harbana Singh, 30 
Ind. Cas. 517. 

JonNSTONE and SHAH DIN, JJ. 

(2) Liability of, and defendant under joint 
dooroo — Plaintiff paying and suing defendant 
for rocovery of whole sum — Nature of defence 
open. See PLEADINGS, No. 5, (1916) 2 M. 
W.N. 214. 

Pleader. 

(1) Vakalatnama, acceptance of t by pleader 
— Endorsement of acceptance in wriling t if 
necessary — Civ. Pro. Code (1908), O. Ill, 
r. 4 — High Court General Rules and 
Circular Orders , Ch. XI, r. 45 (e). Vol . I, 
p. 301, interpretation of— Endorsement if 
must be made in all cases before vakalat- 
nama is filed. 

An acceptance or act by a pleader named in a 
vakalatnama would, if allowed by Court ox- 
pressly or by implication, bo valid and operative 
even without an endorsement in writing on the 
vakalatnama by the pleader, but r. 45 to), 
Ch. XI, p. 301, Vol. I, of tbe General Rules and 
Ciroular Orders of tbe High Court requiring 
acoeptanco of a vakalatnama by endorsement in 
writing ought to be complied with. 

Per D. Chatterjee , J.— The Rule is a salutary 
rule proscribed for safe-guarding the interests of 
litigants and should be followed irf tho Moffusil 
in the manner indicated by the construction 
placed thereon by the High Court. Courts in 
the Moffusil must be specially oareful in, en- 
forcing this rule in cases of compromise and 
withdrawal of oases and withdrawal of money or 
documents. 


Pleader— [Continued). 

• 

Beachcroft , J.— Courts should; insist on tho 
Rule being observed by pleaders practising 
before them and the ploader who docs.not con- 
form to it ought not to be beard. s 

Per Beachcroft , J . ton the interpretation of 
the Rule). — Qiucre— Whether, after the first 
acceptance, a mere endorsement of aooepttonco 
is sufficient in the case of pleaders subsequent- 
ly appearing. * * 

Por D. Chatterjee t *7.— Such endorsemoift 
made in the presenoo of tbe Court or the 
sheristadpr or the Bench Officer and dated (pro- 
vided all the pleaders so accepting a vakalat- 
nama are named in it) should *bo sufficient. 
Mohesh Chandra Addy v. Panchu Mudall, 20 
C.W N. 287 = 23 C.L.J. 297 = 32 Ind. Cas. 395 
= 43 C. 884. 

D. CHATTERJEE and BEACHCROFT, JJ. 

(2) Unprofessional conduct— Rules as to receiv- 
ing instructions and accepting vakalat- 
nr.map, compliance with — Judge's duty 
to enforce compliance and take discip- 
linary measures on breach — One pleader 
apvearinq tor another — Practice— Court to 
be informed. 

Where a pleader, who was charged with 
having filed a petition for revival of a suit 
without authority, alleged in defenoe that, he 
had been instruoled to appear by a olerk of the 
Muktear of the party, and that it bad been 
(erroneously) represented to him that tbe 
vakalatnama filed in the original suit contain- 
ed his name : 

Held , that the pleader had acted in contra- 
vention of 8. 13, cl (a) of the Legal Practi- 
tioners Act in the matter of receiving instruc- 
tions. 

That, even if tho vakalatnama did contain 
the pleader’s name, mere verbal acceptance of 
it would not be in compliance with cl. to), 
r. 45, Ch. XI of tho High Court’s General Rules 
and Circular Orders. 

Where a plead or appears for anothor pleader 
who is unable at the moment to attend Court, 
he ought to let tbe Court know that he to so 
appearing. 

Per Richardson , J. — The rule in regard to 
the compliance of vakalatnamas should be 
strictly and scrupulously observed in the 
Subordinate Courts. In connection with the 
enforcement of tho rules, it is always open to a 
Judge to refuse to hear a pleader or to refuse 
to allow a pleader to act who has not accepted 
a vakalatnama in the prescribed manner. It 
i^also the duty of tho Judge to take such action 
as may be appropriate, in regard to infractions 
of tho rule which epcape notice at tbe time and 
are brought to light subsequently. In the 
matter of Jogesh Chundra Gup^a, 20 C. W.N. 
283 = 17 Cr. L.J. 191=33 Ind. Cas. 831. 
CARNDUFF and RICHARDSON, JJ- 

(3) Unprof^sional conduct — Pleader a party 
to suit, threatening to sue Court for unwar- 
rantable and illegal act — Court’s duty to 
enquire into complaints against subordinate 
officers— Anonymous complaint to Judge — 
8. 14 , Legal Practitioners Act. 

Two brothers, deoree-holders,* one of whom 
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Pleader —(Concluded) . 

was a pleader' finding on the date fixed for sale 
t hat the sale proclamation had not been duly 
published, applied for ibbuo of a fresh sale procla- 
mation on the ground that the non-publioation 
was due to the negligence of the Court Offioers. 
The, Munsif rejected the petition and struck off 
the case, whereupon they oaused a notioe to be 
written and served on the Mutnif threatening 
him with legal prooeedipgs to recover the costs 
which the notice stated nad been' suffered owing 
to the Munsif’s illegal and unwarrantable 
conduct. The District Judge to whom the 
matter was reported called on the pleader to 
apologise to the Munsif, but he refused, and the 
District Judge thereupon referred the matter to 
the High Court under 8. 14 of the Legal 
Practitioners Act, holding 1 that the pleader was 
guilty of grossly improper oonduot in the 
discharge of his professional duty. 

Held , that in the circumstances, no action 
should be taken against the pleader under S. 14 
of the Legal Practitioners Act. 

Per D. Chatterjee , /.-“What was done in 
this case was done by an individual in the 
capacity of a suitor in respect of his supposed 
rights as a suitor, and of an imaginary injury 
done to him as a suitor and it had no oonnec- 
tioif whatever with his professional oharaoter or 
anything done by him professionally. 

Per Beachcroft , J. — That, on the facts stated, 
tho Munsif’s order dismissing the execution case 
was wholly indefensible, and human nature 
being what it is, the action of the pleader was 
not to be taken too seriously, though he would 
have been well advised to oiler the Munsif an 
apology. 

Remarks on the impropriety of addressing 
anonymous complaints toilourt in connection 
with pending cases. in the matter of Puma 
Chandra Addy, 20 O.W.N. 278 = 23 C.L J. 
237-32 Ind. Cas. 657 = 43 C. 685 = 17 Or. 
LJ. 66. 

Chatterjee and Beachcroft, jj. 

(4) Use of title not authorised— Necessity to 
take notice of such conduct . 

Where a pleader arrogates to himself title 
which he is not authorised to use his conduct 
deserves to be notioed by the Chief Court. 
Sham Bandar v. Harbam Singh, 30 Ind. Cas. 
517. 

Johnstone and Bhah Din, jj. 

(6) Appearance by, not duly authorized — 
Delegation of dutieB by one legal praotitionor 
to another, praotioe as tc — Legality— Power- of- 
attorney. Bee OlV. PRO. CODE (1908), No. 34ft, 
12 N.L.R. 189V 

(6) Authority of — Withdrawal of a plea — 
Withdrawal binding on the party. Bee CON- 
STRUCTION OF DEEDS, No. 5, 34 Ind. Cas. 390. 

(7) Information given to, as to date of hearing 
— Notioe not served on party — Anpearanoo by 
pleader* without instructions — Dismissal for 
default, legality of. See SERVICE OF NOTICE, 
No. 1, 30 Ind. Cas. 199. 

Pleader and Client. 

(1) Pleader appointing another legal practi- 
tioner in his place— Condition in printed 


Pleader and Client— (Continued). 

' power -of •attorney binding on client— Refu- 
sal of the client to get his work dpne by the 
person so appointed— His incompetency to 
get vefund of fee— Pleader when not bound 
to, refund fee — Practice — Extent of the 
liability of one of a deceased pleader's 
several representative— Contract Act , 8 . 43 
—Revision under 8 . 25 of Act IX of 1887. 

1. Where the printed power of attorney 
expressly authorizes a pleader to engage another 
legal practitioner either along with or instead 
of bimselff the olient is not entitled to olaim 
refund of the fee if he refuses to get his work 
dono by the legal practitioner so appointed by 
his pleador in his plaoe, and his plea that he 
did not read the power of attorney at the time 
of signing it is altogether untenable as every 
person is supposed to have read the dooument 
which he signs. 

2. The understanding between a pleador and 
his olient is that the former Bhall do his best 
for the latter and if thiB is done no refund of 
lee is claimable. 

3. A refund is no doubt claimable when the 
pleader through neglect does not appear. But 
when a pleader is proveuted by sudden illness, 
or death or other unavoidable cause from 
appearing, refund of fee cannot legally be 
olaimed. 

4. Where refund can be legally allowed, one 
of the several representatives of a deceased 
pleader cannot be compelled to refund the 
whole. His liability extends to the extent of, 
and in proportion to, the share of the estate 
whioh he has aotually got. 8. 43 of the Con- 
tract Aot does not apply here, because this is 
not a case of one of soveral joint promisors, 
but of one of several representatives of a single 
promisor. Devi Parshad v. Ram Rakha Mai, 
20P.W.R. 1916 = 33 Ind. Cas. 993. 

CHEVIS, J. 

(2) Karpardaz and pleader— Refusal to go 
on with case when adjournment refused — 
Gross neglect — Whether can be condoned . 

Refusal on the part of a Karpardat and a 
pleader to go on with the oase when the appli- 
cation for adjournment has been rejeoted 
amounts to a very gross neglect of the olient’s 
interests. Condonement of suob negligenoe can 
result only in its continuance. Sri Rang 
Beharl Lai v. Racheya Lai, 1 Pat. L.J. 65= 
35 Ind. Cas. 429. 

MULLICK and ROE, JJ. 

(3) Minor party — Admission by pleader — 
Whether binding . 

Where the pleader of minor plaintiffs admit- 
ted the factum of the will which was the sub- 
ject of the oontest and the minors were repre* 
sen ted by their brother as next friend : 

Beld % that the minor plaintiffs were bound 
by the statement made by their duly appointed 
pleaders. Indar Singh v. Kara Singh, 86 
F.L.R. 1916=164 P.W.R. 1916=85 Ind. Gas. 
870. 

BCOTT-8MITH, J. 

(4) Pleader— Professional misconduct — Alter- 
ing Court's record to conceal error due to 

,« carelessness , 
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Pleader and Client— (Continued). , 

Where a property to be sold in execution of 
a decree was, through the oarelessness of the 
pleader for the decree-holder and hi;, clerk, 
misdescribed in the application for elocution, 
in the warrant of attachment, and in the sale 
proclamation, and after they had been present- 
ed to Court, the olerk aotuated by a desire to 
oonoeal hie and hie master's carelessness lrom 
the decree* holder altered the descriptions and 
the alterations were initialled by the pleader: 

Held (ordering the pleader’s suspension for 
three months), that to tamper with the Court’s 
records is at all times a serious matter and the 
pleader had acted without due care and oaution 
and without that sense of responsibility which 
should govern the conduct of all officers of the 
Court in matters of such importance, in the 
matter ol 9k pleader, SO O.W.N. 1069 = 36 
Ind. Cas. 874. * 

TEUNON and CHAUDHURI, JJ. 

(6) Pleader ' 3 acts how far binding on clients— 
Pleader's authority to compromise — Vaka- 
latnamah containing such authority whether 
sufficient — Form IV, Sind Courts Civil 
Circulars— O, lit, r. 1, Cie. Pro. Coda. 

A pleader who is duly appointed to act for 
the party has authority to do all acts incidental 
to that general authority. Ho may make 
applications on behalf of his clients, he may 
make admissions binding against his clients and 
he may make an application referring the 
matter in dispute to arbitration. A presump- 
tion of suoh power is essential to the due con- 
duct of the litigation. But no suob presumption 
is necessary in the case of an authority to com- 
promise ; and the case of 8 S.L.R. 91 shows 
that a general power to compromise given in a 
vakalatnama is not only irregular as not 
warranted by Form IV, page 160, Sind Courts 
Civil Circulars, but is also inadequate to 
support a particular compromise in thb course 
of the suit. Proof of specific authority for that 
compromise is necessary. 

Such a specific authority may however be 
inferred from the party’s silence amounting to 
an acquiescence or tacit ratification of the 
pleador’B authority. Muasammat Sardarkha 
tan y. Marad&U, 9 S.L.R. 218 =-34 Ind. Cas. 
928. 

Pratt, j.c. and Crouch, a j.c. 

References : — (1848) L.J. 17 Ex. 297 ; 8 S.L. 
R. 91 ; 24 0. 469, F, 

(6) Execution proceedings in time— Act III of 
1901 ( U'P . Land Revenue) 8ch . IV, r. (d), 
8 . Nos. 47, 48. 

Parties are bound by what counsel do in the 
ezeroise of their discretion aoting within the 
scope of their authority, 

Walsh , J.— Tfie bar has privileges of audience 
and a good deal more than audience whioh in- 
volve correlative obligations, and matters like 
admissions, consents, withdrawals by counsel 
in the oondnot of their oases made in open Court 
are, unless they have been induoed or misled 
by some oiroumstanoes, final and binding on 
the parties. 

8 undar Lai, J.— Under Boh. IV, r. (d 
Serial Nos. 47 and 48, Act 111 of 1901 (Agra 
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Pleader and Client— (Coniluded)' 

an application for ezeoution of*a decree under 
Re. 600 can be made at any time* within 
9 years, and in the oase of a decree over Rs. 6CX) 
'the rules applicable to the execution of decrees 
of the Revenue Court and the application for 
ezeoution must be made within the time ffxed 
by the said article. BriJ Bhokan Lai •¥. 
Mah&deo Penlfad, 36lod. Cas. 206. 

Walsh and Sundjr Lad, jj. 

(7) Pleader paying pre emption money for his 
minor client on t)ie ground that the pre-empted 
property was sold to him by hts next friend — No 
proof and invalidity of the alienation — Right of 
pleader to get back his money without lien on 
the property — Pleader commencing to act 
without fee , hts incompetency to claim any from 
his client's representative— Indian Contract Act, 
8s. 64, 65, 68 and 70 — Costs aqainst plaintiff 
even when successful — Foim of decree in such a 
case — Misconduct of pleader . Chanda Singh v. 
Sodhl Harbans Singh, 108 P.W.R. 1915- 
12 P.L.R. 1916 = 30 Ind. Cas. 613. Bee Final 
Part, 1915, Col. 1133. 

(8) Professional misconduct — Pleader accept- 
ing fees for whole case und failing to appear 
after few hearings — Presumption— Terms of 
engagement— Procedure. In the matter W 
A First Grade Pleader, Rangoon, 16 Cr.L.J* 
707 = 30 Ind. Cas. 995 = 8 L.B.R. 294. Bee 
Final Part, 1916, Col. 1134. 

(9) Pleader’s authority to refer to arbitration. 
See Award, No. 10, 9 6.L.R. 183. 

(10) Wrong admission by pleader— Whether 
bindiDg. See CTV. PRO. CODE (1908), No. 106, 
104 P.L.R. 1916. 

(Ill Pleader advamAng money to client — 
Public policy. See CONTRACT ACT, No. 18, 
19 O.C. 60. 

(12) Taking instructions from unauthorised 
persons — Conduct improper. See LEGAL 
PRACTITIONERS ACT (1879), No. 4, 20 C.W. 
N. 1016. 

(13) Usurping functions of a pleader — Re- 
medy. See Legal Practitioners act, 
(1879), No. 3, 8 Bur. L.T. 280. 

(14) Admission by pleader dispensing with 
proof— Effect. See POSSESSION, No. 4, 9 S.L. 
R. 220. 

Pleaders Amending Act. 

See ACT XXIX OF 1866. 

Pleader’s Fees. , 

U1 Batcbi appeals— Vakil’s fee. See COSTS, 
No. 1, 3 L.W, 249. • 

(2) Suit by reversioner contesting alienation 
—Pleader’s fee. Bee CUSTOMS iPUNJAB— 
ALIENATION), No. 5, 27 P.W.R. 1916. 

(9) Fees to pleader authenticated by affidavit 
of agent— Paymgnt by cheque. See RULES OF 
PRACTICE, No. 1, 32 Ind. Cas. 194. 

Pleaders, Maktars and Revenue Agents Act. 

See ACT XX OF 1866. 

Pleadings. 

(1) Pleading and proof , variance between , 
when fatal to suit — Variance not affecting 
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Pleadings— (Continued ) . 

cardinal points in issue — Nature of the 
principle — Question one of circumstances 
' rather than of law —Application of the 
principle in an abstract way leadinq to f 
error of decision on the merits— Trial 
* Judge' sap predation of witnesses examined 
• in his presence , value of. 

When a gum of ruonOy due'by A to B wag 
Entered in B’s account- book as having b a en 
paid on 5th November 1907 in cash, but B’s 
case was that it was liquidated by a promissory 
note which however bore date the 7th 
November 1907 ; and whilst A alleged that the 
payment was in fact wide on 5tb November in 
cash and the note oi 7th November was a 
forgery. B and his witnesses throughout the 
trial insisted that the date of the transaction 
was the 7Lband the note was signed thon, but 
the evidence and circumstances of the case 
showed that there was no payment in cash and 
that the promissory note was genuine, but had 
been executed not on the 7th but on the 5th — 
the entry in the account book to the effect that 
the payment was in cash being satisfactorily 
explained by the practice of entering payments 
be promissory notes as payments “ in cash 
field— that the variance of the case establish- 
ed from tho case pleaded in the plaint (as to 
tho date of tho note), was not fatal to B’s suit 
to enforco the promissory note, in which the 
cardinal points to bo decided were vvhother tho 
debt had been paid in cash and whether thp 
note was a forgery. 

That the High Court in relying for the dis- 
missal of tho suit on, amongst other grounds, 
that of variance between pleading and proof ; 
had applied that principle in an abstraot and 
unsatisfactory way which had misled them in 
estimating the merits of the case. 

That the question, in ultimite analysis, was 
ono of ciroumstanoos and not of law. 

That the evidence adduced in support of the 
transaction having been effected on the 7th 
November was not necessarily perjured or 
fabricated when it appeared that the statements 
of witnesses and entries in account-books might 
be due to bona fide mistake. Hajt Umar Abdul 
Rahlman v. GuatadjI Munchcrji Cooper, 20 
C.W.N. 297 = (1916) M.YV N. 137 = 3 L.W. 308 
= 30 M.L.J. 444 (P C.) = 34 lnd. Gas. 268. 
Viscount IIaudane. Lord Parmoor, 
sir John Edom and Mr. Ameer am. 

(2) Practice — Pleading — Two sets of plaintiffs 
claiming reliefs in the alternative in the 
same suit — Legality — Civ. Pro. Code, 
1908, 6. I, r. 1 — Scope. 

Where, in a suit relating to the properties 
loft by a deceased Arora of Sialkot, one set of 
plaintifh were the brother’s sons of the deceas- 
ed and the other sot were his daughters, and 
the plaintiffs also stated that they have by 
agreement among themselves arranged to 
divide tho property in the event of either sot of 
plaintiffs succeeding in the suit. 

Held, that the suit ought not to have been 
dismissed on the ground that the plaiut con- 
tained contradictory statements and made in- 
consistent olaims. 


Pleadings— (Continued) 

' The provisions of O. I, r. 1, Civ. Pro. Code, 
1908, contemplate, even though tl^ey do not 
aotualli encourage, claims by different plaintiffs 
in the* 1 alternative, provided that there is a 
oommon question of law or fact which would 
arise if such plaintiffs brought separate suits. 
Mussannnat Rukman Devi v. Mussammat 
Shib Devi, 20 P.R 1916 = 32 Tod. Cas. 526. 
Rattigan and SnAn Din, jj. 

(3) Pleadings and proof , variance between , 
when fatal — Objection, form of> 

The determination in a cause should be found- 
ed upon a case oithcr to bo found in the 
pleadings or involved in or consistent with the 
c*«e thereby made (a). 

Tho rule that the allegations and the proof 
must correspond is intended to serve a double 
purpose, namely, first, to apprise the defendant, 
distinctly and specifically, of the case he is 
oalled upon to answer, so that he may properly 
raako his defence and may not be taken by 
surprise ; and, secondly , to preserve the accu- 
rate record of the cause of action as a protection 
against a second proceeding founded upon the 
same allegations. Hence every variance be- 
tween pleading and proof is not fatal (b). 

The objection that the plaintiff should not be 
allowed to suaoeed on a oase different from what 
be had set out in bis plaint, should be one of 
subRtanoe and not ono of form (c). Hlra Lai 
Ghatterjee v Girlbala Debl, 23 CL.J. 429 = 
34 lnd. Oas. 444. 

Hooker jee and Beacticroft, jj. 

References :-(a) 11 M.IA. 7 = 6 W.R. (P.G.) 
57 ; 14 C. 801 = 14 I.A. 168 ; 8 G.W.N. 865 = 29 
B. I, R.{b) 18 C.W.N. 473 , F. (c) 23 W.R- 
369 (P.C.), R. 

(4) Plaint— False averment— Facts proved 
different from those averred — Relief on the 
basis of proved facts — Legality — Dismissal 
of suit— Not proper order — Agriculturist — 
Whether includes ‘ betel ’ cultivator— C.P. 
Act XI of 1898 (Tenancy). 

The plaintiff claimed possession of tho land 
as an ordinary tenant thereof against the 
defendant as the trespasser. The defendant who 
admitted the tonure of tbo plaintiff Bet up a per- 
petual sub-tenure under a contraot with the 
plaintiff. The lower Court found that the 
defendant was neither a trespasser nor a per- 
petual sub-lessee but a licensee and gave the 
relief which it thought the plaintiff was entitled 
to on the basis of its finding 

77 eld that the suit was not liable to be dis- 
missed as based on a false avorment and that 
tbo lower Court was entitled to apply the law 
to the facts actually proved by evidence (a). 

The cultivation of pan plants (i.e., betel) is 
'agriculture’ within the meaning of that term 
in the C P. Tenanoy Act (1898). Therefore 
land let of sublet for the cultivation of betel is 
let or sublet for an agricultural purpose within 
the meaning of that Act (b). Loola v. Pyare, 
12 N.L.R. 57 = 33 lnd. Cas. 497. 

STANYON, A.C J. 

References : — (a) 15 C.P.LR. 33 (35), Not Fr, 
1 N.L.R. 4 ; 25 A. 256 ; 25 A. 498 ; 31 A. 275. 
R. (b) 11 N.L.R. 49 ; 11 N.L.R. 122 ; 1 O.P.L. 
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Pleadings— [Continued). . 

B. 158 ; 11 C.P.Ii.R. 87 ; 17 M. 98 ; 5 N.W.P* 
H O.B. 156* B. 

(5) Liability of'plaintiff and defendant under 
joint decree — Plaintiff paying and suing 
defendant for recovet of whole sum — 
Nature of defence open— Exaggerated claim 
— If ground for dismissing the suit . 

In a suit upon joint liability created by a 
decree which hug been discharged by plaintiff, 
the only question that can be raised in the 
defonco is as to the oxtent of the liability. 

The fact that the plaintiff has exaggerated 
a claim for contribution into one for recovery 
of the whole decree amount is no ground for 
dismissing the suit. Sarabaslva Iyer y. Subra- 
mania Iyer, (1916) 2 M W.N. 214-4 L.W. 
260. 

8ESHAGIRI IYER, J. 

• 

(fi) Point not taised in Trial Court — Issue 
thereon not asked for in appellate Court — 
Point whether can be urged in Final Court 
of appeal. 

Held, that a party cannot be allowed to urge 
a now p'dnt in the final Court of appeal which 
was not raisod in any of the lower Courts and 
on which no issuo was framed, and where 
even the memorandum of appeal to tho lower 
appellate Court did net state that any issue in 
respect thereof was necessary and should have 
been drawn. 

Where, therefore, the plaintiff’s suit for 
possession of certain property consisting of a 
takia , a mosque and a well, on the ground that 
he was the solo owner thereof was dismissed 
and on appeal to-iho Chief Court he sought to 
recover posFes.'iou as mutwalli of the mosque: 

Held, that he could not urge that contention I 
at tho final s^tage of the suit, simply bcoausn I 
there was a vague reference in tho plaint to his | 
being mutwali of iho mosque. 8hara& Dm y. 
Mohkam, 86 F.W.R 191 0 = 33 Ind. Cas 718. 
SHXDT LAL and LESLIE- JONES, JJ. 

(7) It is in accordance with the principles of 
sound common sonso and justice that a man 
who brings a case and fails to prove it should 
not get a decree on a different causo of action 
from that alleged by h«ra. In re Ma Htwe y. 
Maung Lun. 9 Bur. L.T. 114 = 33 Ind. Cas. 163 
= 8 L.B.R 334 (F.B ). 

Fox, c j. Robinson and Parlett, jj. 

(8) Plaint , frame of , with reference to proof . 

A plaint must bo so framed that, on proof 

of tho facts set forth in the plaint, theta oan be 
no reasonable doubt m t he mind of tho Court 
as to the nature of the decree to be made upon 
the suit as framed. Girwar Naraln Mahton v. 
Musaammat Makbunessa, 1 Pat L.J. 468 = 36 
Ind. Cas. 542. • 

ROH and JWALA PRASAD, JJ. 

(9) Hindu law — Joint family — Allegation of 
separation by a member — Adverse decision 
— Second appeal — Setting up existence of 
joint family . 

Whero the allegation of a party to a Buit that 
he had separated himself from the other mem- 
bers of the family was found against him, the 
Court holding that the family was joint, in a J 


Pleadings — ( Continued ) . 
seoond appeal preferred in the cwo it could be 
argued on bis behalf on the basis of tbp joint 
family. Mahadeo Prasad v. Musammat Tlknl/ 
36 iDd. Cas. 685. 

Stuart, a.j o. 

(9-a) Appeal (second appeal)— Plaintiff whetfier 
can resile from his original position in-*- 
Document— Construction on one not helping 
in construing another*- Covenant that mort - ‘ 
gagor not to redeem previous mortgage with- 
out paying subsequent advances — Charge — 
Fur therjeharqe— Deed of— Clog on equity 
ol redemption . • 

In seoond appeal a plaintiff cannot be permit- 
ted to resile from the position he ha3 taken up 
in the plaint. % 

Tho construction placed on one dooument 
cannot be of any material help in construing 
anothor. 

Where subsequent advances are charged on 
the property covered by a previous mortgage, a 
covenant that the mortgagor shall not be 
permitted to redeem the latter without paying 
the tormor is valid and enforceable. 

If tho intention of the parties as gathered 
from the documents as a whole was to create a 
charge, tho mere fact that the mortgaged prQ- 
perty was not described, because tho monoy 
advanced was tacked on to a previous mortgage 
would not detract from the validity of that 
oharge (a). Chanh&rja Baksha v. Ram 
Karakh. 32 Ind. Cas. 740. 

Kanhaiya Lal, a.j.o. 

References (a) G M.I.A. 393; 37 A. 369 ; 8 
O C. 132, 227 ; 6 A. L.J. 225 ; 31 A. 482 ; 32 A. 
651 ; 28 13. 349, R.; 17 O.C. 303 ; 18 Ind.Cas. 
461, Expl. § 

(10) Plaint — Deeds, nature of — Different and 
inconsistent rights — Inconsistent slate of facts. 
Mat! Lal Poddar v. Judhlstlr Das Toot, 22 O. 
L.J. 25 1 = 20 C.W.N. 310 = 31 Ind. Cas. 181. 
See Final Parc, 1915, Col. 1138. 

(11) Pleas— Preliminary pleas — Mortgage — 
Bai-bil-wafa— Condition— Foreclosure proceed- 
ings— Burning of the t ecord— Effect of — Pre- 
sumption that the notices were served— Courts 
to insist on filing full pleas — liemand to bt mode 
if full phas not filed— Redemption suit — Ground 
of appeal. Parma Nand y. Thlkhu, 1*1 P.W. 
R. 1915 = 57 P.L,R- 1916 = 30 lud. Cas. P17. 
See Final Part, 1915, Col. 1138. 

(12) Dismissal of suit on pleadings alone — 
Propriety . S M Yenkatarama Ayyar v. 
Rajfgopala Iyer, 29 M.C J. 786 = 31 Ind. Cas. 
704 See Final Part, 1915, Col. llfjp. 

(13) Title by adverse possession not set np in 
plaint— General prayer. See BEN AMI TRANS- 
ACTION, No. 6 a, 3 l i Ind. Cas. 365. • 

(14) Defendant admitting plaintiff’s titlo in 
written statement — Buit if may be dismissed for 
want of cause *of action. See CAUSE ( OF 
ACTION, No 1, 20 O.W N„ 636. 

(15) Admission in — Neoessity for investiga- 
tion. Bee CIV. PRO. CODE (1908), No. 694, 30 
Ind. Cas. 204. 

(16) Amendment of. See Civ. • PRO. CODE 
(1908), No. 355, 9 Bur. L.T. 150. 
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Pleadings — f Concluded). T< 

(17) Fraud in, how to be stated. See ClV. 

PRO. Code (1908), No. 859, 35 Ind. Cas. 259. 

(18) Written statement— Speoifio denial— Id 
absenoe of deuiAl, facts alleged, treated as 
admitted— Praotice— Proof of letter. Spo ClV. 

Pro. Code (1908), No. 368, 18 Bom. L.R. 946. 

(19) Agency— Plea not raisett in first Court 
*or in appeal memor See CONTRACT ACT, 

No. 35, 31 Ind. Cas. 632. 

(20) Fraud, allegations of — Speoifio charge , 
and Btriot proof, necessity of. See CONTRACT 
ACT, No. a',' 24 O.L.J. 336. 

(21) Setting up of custom different from that 
pleaded in written statement. See CUSTOM 
(GENERAIi), No. 4, 36 Ind. Cas. 66. 

(22) New defence whether can be raised in 
appeal. 8ee CUSTOMS (PUNJAB— ADOPTION), 

No. 1, 8 P.W.R. 1916. 

(23) Fraudulent motive— Pleadings and proof. 

Sec Fraud. No. 5, 36 Ind. Cas. 965. 

(24) See Hindu Law (Partition), No. 9, 

34 Ind. Cas. 466. 

(25) Objection takon late in— Duty of Court 
to take oogmsauco of objeotion. See JURIS- 
DICTION OF ClVIIi COURT, No. 7, 30 Ind. 

C A a. 209. 

(26) Mofuesil pleadings not to be strictly con- 
strued. See Limitation act (1908), No. 232, 

12 N.L.R. 90. 

(27) Right of plaintiff to recover according to c , 
and proof. See PRACTICE AND PROCEDURE, 

No. 10, 36 Ind. Gas. 464. 

(28) Amendment of, when can be allowed— 

Plea of limitation affected by proposed amend, 
men t— Practice. See PRINCIPAL AND AGENT, 

No. 5, 31 M.L.J. 688. 

(29) Award of larger relief than in plaint — 
Legality— Injunction against community. See 
SPECIFIC Relief ACT, No. 51, 36 Ind. Cas. 

106. 

Pledge. 

(1) Of goods— Nature of transaction — How 
effeoted — Necessity for endorsement in case of 
Government securities— Rights of pawnee. See 
CONTRACT ACT, No. 139, 33 Ind. Csb. 891. 

(2) Commission agent for sale in possession 
of jewel— Pledge by him — Suit by owner to 
reoover the jewel or its value from pledgee— 
Limitation — Rights of pledgee in good faith — 

Sb. 178 and 108 (Exopption 1), Contract Aot — 
Boope. Bee LIMITATION AOT (1908), No. C26, 

30 M.L.J. 6.37. 

Police (City) let. 

See MAI). ACT III OF 188S. 

Polioe (District) let. 

See BOM. ACT IV OF 1890. 

Pollution. • 

Suit for damages for causing pollution and 
loss of oaste — Cognizability by Small Cause 
Court. Bee ACT IX OF 1887 (PROVINCIAL 
SMALL CAUSE COURTS), No. 31, 12 N.L.R. 7. 
Possession. • 

(1) Cause of action— Title and adverse posses- 


ion— (Continued). 

sion — Decree on possessory title as against 
trespasser— When to be given/ 

Whebe the plaintiffs sued in ejeotment basing 
their claim on title by anoeetral right or by 
adverse possession for . over 12 years and both 
the lower Courts found that the title whs not 
proved but ,the lower appellate Court gave the 
plaintiffs a deoree od the strength of their 
possessory title and dispossession by a tres- 
passer. Held, that the deoree of the lower 
Court must be reversed. Such a claim should 
not be allowed when the defendants have not 
had an opportunity of meeting it. 

In a suit based upon possessory title the 
defendant may have grounds fer opposing the 
claim which would be of no Avail in a suit 
brought by the real owner. Yenkatasaml Nalk 
y. Kali Samatan. (1916) M.W.N. 110-33 Ind. 
Cas. 167. 

KUMARASWAMI BASTRI and PHILLIPS, 
JJ. 

Reference (1914) M.W.N. 784, F. 

(2) Suit for possession — Plaintiff or his pre- 
decessor never t n possession — Defendant 
whether must prove adverse possession— 
Entry in revenue mop whether proof of 
title — Art. 144, Limitation Act (1908). 

Where, in a suit for possession, plaintiff has 
not shown possession by himself or his prede- . 
ooBSor-in-iitle within 12 years before suit, it is 
not iDOumbent on defendants to provo adverse 
possession until plaintiff bas proved bis title. 
Art. 144. Limitation Act, applies to the case- 

Held also that, plaintiff having failed to 
provo possession by bis vendor 'At any time, the 
mere fact that tbo disputed land in shown as 
part of his holding in the revenue map is not 
sufficient to establish bis 'title. Aung Hla Y. 
(1) Ton Gyi (2) Ma Hnin U, 8 L.B.R. 264- 
9 Bur. L-T. 242*35 Ind. Cas. 432. 

TWOMEY, .1. 

(3) Decree of ejectment — Decree not executed 
lor three years — Possession over property 
obtained— Subsequent suit for possession %f 
maintainable— Merger, when applicable . 

The doctrine of merger does not apply to 
deorees for ejectment. If a party obtains a 
dooree for a debt or for damages for tort, the 
original cause of aotion merges in the deoree 
but a decree in ejectment differs very muoh 
from other decrees. 

Plaintiff obtained a deoree for possession of 
oertain property which waB not executed for 
three years. It was alleged that possession 
over the property bad been obtained otherwise 
than in exooution and that the plaintiff had 
been subsequently dispossessed. The Court of 
first instance found that plaintiff bad been in 
possession within twolve years of the date of 
the suit. The lower appellate Court without 
recording a finding on that point held that the 
suit was barred by Ss. 11 and 47 of the Code 
of Civil Procedure. 

Held, restoring the deoree of the Court of 
first instanoe, that recovery of possession by 
the plaintiff subsequent to the date of the 
deoree afforded a fresh cause of aotion and the 
'suit was maintainable. 
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Possession— (Continued). • 

Quccre , — ^Whether a suit is maintainable on . 
foot of a decree when the execution of it has I 
become time- barred. Dhanraj Singh v- Lakh- I 
rani Kuar, 14 A.L J. 709^38 A. 609 = 35 Ind. I 
Cas. 601. 

RICHARDS, O.J. and RAFIQ, J.* 

(4) Plaintiff when map succeed onetlie strength 
of lus possession— Possession taken behind 
the back of defendant and not acquiesced i n 
— Effect— Admission by pleader dispensing 
with proof— Effect— S* 58, Evidettce Act. 

In order to sucoeed on the utrength of his 
possession, plaintiff must show that he has 
juridical possession as against the defendant 
whom he wishes to evict. The same possession 
whioh is juridical as against one person may 
not be juriaioAl as against another. A tres- 
passer may have juridical possession as agains* 
a third person, though he has no juridical pos- 
session against the person whom he dispossessed. 

Plaintiff obtained a -sale-deed and a lease of 
certain plots situated within the limits of a 
Municipality from throe persons on 20-10-1910. 
On 14-12-1910, the Municipality served the 
plaintiff with a notice tu quit. Thereupon 
plaintiff brought- this suit for declaration of his 
right of ownership and possession. It was 
found as a faot that neither plaintiff nor his 
vendors and lessors bad possession prior to 
20-10 1910. Held that, as plaintiff took pos- 
session behind the hack of the Municipality who 
sought to evict him as socn as thoy discovered 
it, his possession, though not forcible, was 
furtive and precarious, and cannot be made the 
basis of a suit (a). 

An admishion m:\do by a .pleader for a party 
for the purpose oi dispensing with further proof 
of the disputed fads is binding on the party and 
estops him, unless ciroumsiancos are shown 
which would justify the Court in requiring 
proof under the proviso to S. 58, Evidence Act. 
Rao Bahadur Seth Yishlnd&s v. The Munici- 
pality of Hyderabad, 9 S.L R. 220 = 34 Ind. 
Cas. 494. 

Pratt, j.c. and Crouch, a. j.c. 

Reference :—{a) 5 B. 208 (221), R. 

(5) Presumption o f possession following title 
when arises — Evidence unworthy of credit 
on both sides— Effect — Art . 142, Limitation 
Act (1908) 

The presumption of possession following title 
arises only in oases where the evidence is 
equally strong on both sides, that is* to say, 
when there is some evidence on both sides 
whioh the Court believes, and wheto, by reason 
of that evidenoe being equally balanced on both 
sides, it is extremely difficult to decide the dis- 
pute satisfactorily. But the principle doeH not 
apply to cases in whioh the evidence is equally 
unworthy of credit on both sides,* exoept in 
respect of land of a special character t-uoh as 
waste, juogle or lands under water. Faklra 
Lai Sahu v. Munshl Ramcharan Lai, 1 Pat. 
LJ. 146 = 35 Ind. Gas. 554. 

Mullick. j. 

References 9 C. 744 ; 27 C. 25, F.\ 8 C.W. 
N. 876, R. 

(6) Suit by one Riaya against another for 


^osaesslon— (Continued), $ 

possession of village land 9 appurtenant to 
dwelling house , maintainability of. * # 

• Held, that a Riaya oan maintain a suit for 
the reoovery of possession of the village land 
appurtenant to his dwelling house agayast 
another Riaya who ousted him from it. Ram 
Saran y. Bahebdln, 19 0.0. 169. 

STUART, JO, # « 

(7) Possession, constructive — Any possession 
is legal possession as against a trespasser . 

Any poAesBion would be legal possession as 
against a wroDg-docr. Where a person has up 
to the date of the trespass by the wrong- doer a 
bona fide olaim to constructive* possession 
through the at one time rightful owner, suoh 
person would be entitfed to oust the trespasser 
and wrong-doer without proving the validity of 
his olaim (a). Asha Blbl v. Suleraan Ismail 
Atcha. 8LBR. 372 = 36 Ind. Cas. 249, 

FOX, C.J. and PARLETT. J. 

References \ — {a) (1888) L.R. 13 A.O. 793 ; 29 
C. 518 ; (1801) 1 East. 244, F. 

(8) Possession under a gift by a limited owner 

— Gift invalid aqainst reversioners— Trespass 
by a stranger— Suit by donees for possession 
based on title — Maintainability. Nallagonda 
Pedda Chenna Reddl y. Asupalle Budda 

Reddy, 2 L.W. 912 = (1915» M.W.N. 816 = 18 
M.L.T 343 = 31 Ind. Gas. 55. See Final Part, 
1915, Col. 1142. 

* (9) Trespasser in occupation — Right of owner 
to sue for, and damages — Necessity to recognise 
trespasser as tenant. See OUDn ACT XXII 
OF 1886 (RENT), No. 44, 30 Ind. Cas. 364. 

(10) 8ee U.P. ACT II OF 1901 (AORA 

Tenancy). No, 9, 31 Ind. Cas. 863. 

(11) See U.P. ACT II OF 1901 (AGRA 

TENANCY), No. 12-6, 32 Ind. Oas. 693. 

(12) Regaining, after wrongful dispossession 
—Limitation Act 1908, S. 28. See U.P. ACT 
li of 1901 (Aora Tenancy), No. 10, 31 Ind. 
Cas. 815. 

(13) Landlord taking forcible, of grove — 
Grove holder’s remedy. See U P. ACT II OF 
1901 (AORA TENANCY), No. 32, 31 Ind. Cas. 
453. 

(14) See U.P. ACT III OF 1901 (LAND 
REVENUE). No. 14-6, 36 Ind. Cas. 273. 

( 1 5 ) Under an award — Value of Seo ACT III 
of 1901 (Land Revenue), No. 3-a, 34 Ind. 
Cas. 749. U.P, 

(16) Vacant site— Follows title— Burden of 
proof. See ADVERSE POSSESSION, No. 3, 
116 P.W.R. 1916. 

(17) See CIV. PRO CODE (1908)i No. 33, 94 
P.R 1916. 

( 18 ) Attachment— Claim— Evidence of, not 

adduoed — Decision on title. Boo ClV. PRO. 
CODE (1908), No. 478. 32 Ind. Cas. 34. * 

(19) Claim for mesne profits, subsequent to 
suit for, if barred. Bee ClV. PRO. CODE (1908), 
No. 392, 9 Bur. L.T. 92. 

(20) Ejeotment suit — Benamidar— Certified 
purchaser, if oan recover. See ClV. PRO. CODE 
(1908), No. 150, 4 L.W. 609. 
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PoaseislonMpontiHtted) • 

(21), Execution application for dolivery of — 
'Delivery effected — Subsequent application for 
the same relief. Sec CIV. PRO. CODE (1908/, 
No. 271-a, 32 Ind. Cas. 4G. 

"(22) Order under 8. 144, Cnm. Pro. Code, if 
bars prior suit for confirmation of possesion. 
Sec ClV. PRO. CODE* (1908) "No. 149, 3 L.W. 

” 233. «' 

(23) Sale of sharo in Nankar rights — Acquisi- 
tion of full right by purchaser — Necessity for,, 
purchaser to apply for. See ClV. PRO. CODE 
(1908), No." 527. 36 Ind. Cas. 7G8. 

(21) Suit for possession— Dofeudant found to 
have effected improvements in good faith — 
Defendant’s right to compensation. See COM- 
PENSATION. No. 1, 70 P.L.R. 1916. 

(25) Suit for — Limitation Act (IX of 1908), 
Arts. 142, 144. See CONSIDERATION, No. 1, 
18 Bom. L.R. 810. 

(2G) Co-owner’s right to. Soc CO-OWNEK, 
No. 1, 4 L.W. 286. 

(27) Nature of, by co owner — Possession aban- 
doned by ono co-ownor — Exclusive possession. 
See CO-SHARERS, No. 5, 35 Ind. Cas. 72. 

1 (28) Declaratory suit for removal of a Mabant 
in, and declaration that plaintiff has the right 
to nominate a successor— Consequential rolief 
for possession See DECLARATORY DECREE, 
No. 1, 95 P.R. 1910. 

(29) Suit to establish plaintiff’s title and 
previous possession — Whether suit for more 
declaration — Whether catching fish in a stream- 
let amounts to dispossession See DECLARA- 
TORY SUIT. No 1. 20 p.W.N. 1274. 

(30) Buit for, and ejeotmont. of trespasser — 
Landlord supporting trespasser. See EJECT- 
MENT, No. 5, 1 Pat. L.J. 430. 

(31) Redemption suit— Plea of oral salo dis- 
charging mortgage debt, if admissible — 
Mortgagee’s, nature of. Seo EVIDENCE ACT, 
No. 58, 31 Ind. Cas. 678. 

(32) Suit for — Admissibility of recital in 
judgment nH. inter partes- 8ce EVIDENCE 
ACT, No. 5, 36 Ind Car,. 892. 

(33) Decree for — Duty of decree-holder to 
obtain possession through Court — Amicable 
delivery of possession. See EXECUTION OF 
DECREE, No. 22, 30 Ind, Cas. COG. 

(34) Instalment decree for money — Order 
direoting delivery of possession of land on failure 
to pay two consecutive instalments — Apjfiica- 
tion for delivery of, presented more than 3 years 
from default — Bar of limitation. See EXECU- 
TION OF Decree, No. 20, 36 Ind. Cas. 978 = 
8 P.R. 19lV. 

(35) Gift of undivided share of Zamindari 
village — What constitutes dolivery. See GIFT, 
No. ,2, 31 M.L.J. 607. 

(36) Alienee from a oo-parcener, of specific 
property alienated, suit for, incompetent. See 
Hindu Law— alienation, No. 19, 30 8.L. 
R. 34. 

(37) No adtion for damages on future loss of 
possession — Loss of title, substantial loss. See 
INDEMNITY BOND, No. 1, 20 M.L.T. 263. 


' Possession— (Continued). 

(38) Suit for, or damages againct perpetual 
hereditary lessees. See JURISDICTION OF 
Civil' Courts, No. 6. 19 O.C. 339. 

(38 a) Symbolical possession, effeot of — 
Execution purchaser’s Huit for — Limitation. 
See Landlord and Tenant, No. 70 a, 32 
Ind. Cas. 703. 

(39) Tenant exoouting the lease but not let 
into, by the lessor — Whother tenant can deny 
lessor’s title— Estoppel. Sec LANDLORD AND 
Tenant, No. 31, 31 M.L.J. 712. 

(40) Suit for, by transferee from co-heir not 
in possession — Suit wi‘hin 12 years from date 
of transfer. See LIMITATION, No. 7, 36 Ind. 
Cas. 100. 

(41) Seo Limitation Act (1909), No. 242, 
* 34 Ind. Cas. 897. 

(42) Contract of leaso — Suit for, in the alter- 
native for the return of premium— Mesne 
profits. See LIMITATION ACT ('908), No. 192, 
32 Ind. CaH. 245 

(43) Jalkar — Suit to recover, of — Limitation. 
See Limitation ACT (1908), No. 265, 34 Ind. 
Cas. 841. 

(44) Land — Possession by trespassers— Effect 
— Adverse ab initxo to all persons See LIMI- 
TATION ACT (1908), No. 2 GO, 113 P.R. 1916. 

(45) Suit for, and profits of property usufruc- 
tuarily mortgaged. See LIMITATION ACT 
(1908), No. 177, 31 Ind. Cas. 801- 

(4G) Suit lor— Defendants in possession under 
a void document — CancelDt.iop not necessary — 
Limitation. See LIMITATION ACT (1908), 
No. 164, 14 A.L J*. 464. 

(47) Nature of interest of l:o owners — Definite 
shares and separate interests — No joint interest 
— By one oo-owner for benefit of all. Boo 
MAIIOMEDAN LAW —INHERITANCE. No. 2, 
36 Ind. Cas. 100 

(48) Decree for, and mesne profits— Assign- 
ment of deorce with respect to mesne profits. 
See Mesne Profits, No. 1, l Pat. L.J. 427. 

(49) See MORTGAGE— GENERAL, No. 25,20 
M.L.T. 295. 

(50) Oral agreement putting mortgagee in, 
in liou of interest — Evidonoe of such agrooment, 
admissibility — Evidence Act, 8. 92. See 
Mortgage By Conditional Sale, No l, 
19 O C. 1GG. 

(51) Mortgage— Successive mortgages — Sale 
in execution of decree on second mortgage before 
salo in execution of decree on first mortgage — 
Rigbt to— Form of suit. See MORTGAGE — 
Redemption, No. 18, u a.L J. 114G. 

(52) Adverse possession — Disturbance of, 
undor decree of Court— Decree reversed in 
second appeal — Continuity of possession 
broken — Evidence Act, 8. 114. See RES 
Judicata, No. 12, (1916) 2 M.W.N. 133. 

(53) Declaratory suit by claimant under Civ. 
Pro. Code, O. XXI, r. 63— No prayer for— S. 42, 
Spooifio Relief Act — No bar. See SALE, No. 12, 
34 Ind. Cas. 125. 

(54) Contraot of salo — Suit for speoifio per- 
formance — Claim for possession against the 
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Possession— {Concluded). 
vendor or fiiB usufructuary mortgagee whether 
oan be joined. See SPECIFIC PERFORMANCE. 
No. 2, (1916) M.W.N 77. # 

( 35 ) 8uit for — Physical possession. See ■ 
Specific Relief Act, No. 3, *9 Bur.L.T. 
173. 

(56) See SUB-LEASE, No. 2, 24 C.L.J, 538. 

(57) See SUB-LEASE, No. 1, 24 C.L.J, 539. 

(58) Suit for— Plea of ji istertii by defendant. , 
See Title, No. 4, 30 lnd. Cas. 503. 

(59) Plaintiff when may succeed on strength 

of his long pi bsession — Defendant’s occupation 
by permission of landlord— Plaintiff whether 
oan sue for declaration of title and possession 
— Interference in second appeal. See TRES- 
PASSER. No. 1, 1 Pat. L.J. 17. . 

(59 a) Private transferee of certified pur- 
chaser, suit against, for confirmation of posses- 
sion. 8co ClV. PRO. CODE (1908), No. 14G-a, 
32 lnd. Cas. 963. 

Post diem Interest. , 

See INTEREST, No. 2, 30 lnd. Cas. 323. 

Post Office. 

(1) Provident Fund money— Remittance by 
monoy order — Post Office whether afient — 
Attachment by decree holder while money in 
custody of Post Office- Effect. See ALT III 
of 1907 (Provincial insolvency), No. 37, 
14 A. L.J. 23C. 

(2) Nonce scut by post whether equivalent to 
' giving ’ notice. SeeC.:'. ACT XI OF 1898 
(Tenancy), No. l. 12N.L.R. 42. 

Power of Attorney. 

(1) Scope of agent's authority— Liability of 
principal. 

A general power to mortgage implies a power 
to borrow money on the principal’s account, and 
where equitable mortgages arc recognized as 
valid, tocrcatoan equitable mortgage by doposit 
of title deeds, but not to sign promissory notes 
on behalf of the principal. 

The principal is not liable on a promissory 
note executed by an agent in professed exercise 
of a power to mortgage, M A R R.M.R.M, 
Chetty v. Badler Rahman Chowdry, 9 Rur.L. 
T. 166 = 36 lnd. Cas. 19. 

FOX, C .J. and HARTNOLL, J. 

(2) General or special — Construction— Civ. 
Pro. Code (Act V of 1908), S . 123, Bombay 
r. 3, O. Ill, r. 2. 

The powor-of attorney in question providod 
as follows : 11 1 havo constituted and appointed 

the above named person my true and lawful 
attorney in this matter to recover all moneys due 
to me in respect of the principal and interest 
of the aforesaid mortgage bond by ruling on my 
behalf in a Civil Court or by coming to an 
amicable settlement. ..and to do all suoh acts 
in this one matter as 1. if present, would have 
done or could have done or would have been 
permitted to do or would have been called upon 
to do : ” 

Held, that the power was a speoial power pf 
attorney, inasmuoh as an agent’s authorization 
extended, not to any olass of business or em- 


power of Attorney— (Concluded)* 
ployment, but was restricted to the doing of 
, all necessary aots in the accomplishment of ode 
particular purpose, namely, the realization of 
one particular debt, y&rdajl v. Chandranpa, 
18 Bom. L.R. 821 = 36 lnd. Cas. 805 = 41 B. 10. 
BATCHELQR, AG.^C.J. and SHAH, J. • 

( 3 ) Construction of. • 

It is a well-sflttled rufe of law that powers of 

attorney should be strictly construed. 

G‘enera>wordB of borrowing should be restrict- 
ed to matters ejusdem gentris m with those 
already stated (a). Krlshn&n Kld&vu v. 
Raman, 39 M. 918. • 

SESHAGIRI AYYAR and NAPIER, J.J. 
References: — (a) (1893) A.C. 170; (1870) L. 
R 5 Q.B. 422 ; (1902) 1 Ch. 816. F. 

(4) Agent to purchase, sell or mortgage— 
Power to borrow money. 

A power to sell, purchase or mortgage 
properly does not include a power to give simple 
money bond lor money borrowed. There must 
be authority to that effect m tbe power of 
attorney. Bhagwanji v G&nga, 36 lnd. 
Cas. 968. 

Fawcett, a j.c- 

References:— (1893) A.C. 170 = 62 L.J.lf.P. 
C8 = l It. 336 = 68 L.T. 546-41 W.R. 600 ; 9 C. 

I = 4 lnd. Dec. (N S.) 655 ; 7 C. 253 = 8 C. L.R. 
433 = 3 lnd. Leo. (N.S.) 7l, R. 

• (5) Construction of — Practice of Chetties— 

Two Chetties signing joint piomissoiy notes — 
Liability — I ho den of proof — Evidence Act, 
Ss. 102, 103 — Power to sign accommodation 

notes when may be interred. Bank of Rangoon, 
Ltd. v. SomaBundarf m Chetty, 26 lnd. Cas. 
253 = 8 Bur. L.T. 1 = 8 L.B.R. 168. Bee 
Final Part, 1915, Col. 1115. 

(6) Appearance by pleader not duly authorized 
— Delegation of duties by one legal practitioner 
to another, practice as to — Legality. See ClV. 
Pro. CODE (1908), No. 344, 12 N.L.R, 189. 

■7) See Contract Act, No. 113, 36 lnd. 
CaH, 968. 

(8) Admissibility of, in evidence. See EVID- 
ENCE ACT, No. 43, 18 O.G. 372. 

(9) Mortgage by agent under— Act done by 
agent fraudulently — Liability of principal — - 
Burden of proving good faith. 8eo TRANSFER 
OF PROPERTY act, No. 42, 36 lnd. Cas. 968. 

Practice and Procedurp. 

\\) Incompetency of non- appealing co-defend- 
ant to support appeal — Rults 1 and 33 of 
0. XLT of Act V of 1908 — Parties to be 
confined to their own objections — One 
defendant cannot avail of the plea raised by 
another. 

Held (per) Shah Din and Le Rossignol, JJ. — 

II In an appetfl by one or more of the several 
defendants in which the non-appealing defend- 
ants are impleaded as co-respondents none of 
these defendants has any right oither under 
r. 4 or r. 33 of O. XLI of tho Civ. Pro. Code 
to be heard in support of the appeal.” 

The parties must be confined in appeal 
strictly to the objections taken by them in their 
own pleadings. 
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A defendant-appellant cannot therefore avail 
ftznself of tho pleas preferred by his oo-defend- ( 
ant. Gokal Chaod v. Hu karri Ohand, 109 P. 
W.R. 1916=164 P.L R. 1916. 

•Rattigan, shah Din au d Le Rossig- 

. NOL, JJ. # % 

. (2) Procedure— Person admitting debt to a 
judgment-debtor btit refusing to pay— Civ. 
Pro. Code ( Act V of 1898), 0. XXI, r. 46— 
R . 46 (a) o/ Chief Court Rules— Indian 
accession Act[X of 1865), Ss. 179 and 190. 

Tho procedure to be followed when a debtor 
whoadmus^ie owes money to a judgment- 
debtor doe9 not pay it into Court is laid down 
in r. 46 (a) added to the Code by the Chief 
Court of Lower Burma. All that can be done 
is to warn him that if he fails to pay the 
amount due by him into Court, he may be sub- 
jected to a suit. An order directing payment 
into Court cannot be mAde in such a case under 
O. XXI, r. 46 

Under Ss. 179 and 190 of the Indian Succes- 
sion Act an executor or administrator of a 
deoeasod person is the legal representative of a 
deceased person, and no r’ghl to any part of 
th6 property of an intestate person can be 
established in a Court of justice unless letters of 
administration have been granted. 

A question referred need not bo answered if 
it will arise in the case at a later BtAge. P L, 
M. Firm v. Gassy M Stacey, 9 Bur. L.T. 122/ 
FOX, C.J. and PARLETT, J. 

(3) Second appeal — Objection to maintain- 

ability of suit when alloioed to be raised— 
Practice. f 

Where an objection to the maintainability 
of a suit is raised for the first timo in second 
appeal, such objection may be allowed even at 
that stage if it does not involve the ascertain- 
ment of any fresh facts. M&njunatha Chatty 
y. Appaya alias Manuel Souza, 31 M.L-J. 
429 = 36 lnd. Cad. 988. 

SESHAGIRI AIYAR and BaKEWELL, JJ. 

(4) It is in accordance with the principles of 
sound oommonsenso and justice that a man 
who brings a case and fails to prove it should 
not get a decree on a different cause of action 
from that alleged by him. In re Ma Htwe v. 
Mating Luo, 9 Bur. L.T. il4 = 8 L.B.tt. 334 
(F.B.) = 33 lnd. Cas, 163 

Fox, c j., Robinson and Parlett, jj. 

(5) Extension of time. grant of , depends on 

circumstances of litigation. % 

Whether do order for extension of timo 
should be made or not, depends upon the 
oiroumstanoes of the litigation, that is, upon 
the oiroums&nces disclosed at the original trial 
and the events subsequent. Syam Mandal v. 
Sail Nath Banerjee. 24 C.L.J. 523. 
MOOKERJEE and CUMING/JJ. 

(C) Revenue Court— Second appeal — Practice 
— First Court's judgment, not filed — 
Dismissal of appeal— Validity of — Oudh 
Rent Act t S. 135, 0. XL1, XL1I, Civ. 
Pro. Code, 

Where a memorandum of seoond appeal pre- 
ferred to the Revenue Court- is not accompanied 


Practice and Procedure— (Continued). 

by a copy of the first Court’s judgment, held 
that there is no sufficient ground for dismissing 
the appeal summarily altogether without any 
bearing. ‘ 

Unde* S. .186 of the Oudh Rent Act, O' XLI, 
r. 1, and 0. ( XLII, Civ. Pro. Code, both Apply 
to Revenue Courts also. Raja Muhammad 
Abdul Hasan Khan v. • Mussammat Raj 
Kuraarl, 34 lnd. Cas. 706. 

ROL&IS, S.M. 

Reference : — S.D. 14 of 1918, Appl. 

(7) fildfield , J . — It iB for the party, who 
seeks to oust the jurisdiction of the ordinary 
Civil Courts, to establish right to do so (a). 
District Board, Tanjore y. Kaunuswaml 
Thondaman, 35 lnd. Cab. 121. 

' OLDFIELD and SADABIVA AlYAR, IJ. 

References : — 39 M. 21 ; 25 lnd. Cas. 891 ; 27 
M.L.J 233, H. 

(8) Parties in default . 

When a party is in default either through 
failure of the Court officials to serve notice or 
from some negleot to pay the necessary process- 
fees, the question whether he should be denied 
a hearing or should be allowed an adjournment, 
is a question which must be judioally deter- 
mined upon proper materials, t.e., upon evid- 
ence and for reasons to be given by the Judge 
who deoides to deny him a hearing, so that suoh 
reasons may be reviewed if necessary by a 
higher tribunal. Sarju Parshad v. Uraanpat- 
glr, 36 lnd. Cas. 464.- 

Walsh and SUNDAR LAL, JJ. 

(9) Disposal of appeal on ground not urged. 

An appeal cannot be disposed of, on ground not 

urged for the defence and in respect of whioh 
the plaintiff had no opportunity to give evidonoe. 
Abdur R&zzaq v. Partab Singh, 35 lnd Cab. 
638 

RAFIQUE, j. 

(10) Right of plaintiff to recover according to 
pleadings and proof . 

Tho plaintiff in a suit will succeed only 
according to his allegations in the plaint and 
the evidence lot in by him (a). 

The plaintiff and the defendants had executed 
a promissory note. In execution of a decree 
obtained on the pro note the plaintiff was made 
to pay the whole amount of the decree. 
He now 'brought the present suit claiming 
a decree against the defendants for the 
full amount he had paid. The plaintiff alleged 
in his plaint that he was only a surely lor the 
defendants. Tbe Court, however, found that 
the money was borrowed by him for the purpose 
of a partnership business. On behalf of tbe 
plaintiff it < was urged that a decree might be 
given in his favour as in a suit for contribution. 
Held that, as it was no part of the plaintiff's 
case, either in his plaint or in his evidence that 
ho had signed the note for money borrowed 
for partnership purposes of the parties, the 
appropriate decree m a Buit for contribution 
could not be made in the plaintiff's suit as framed 
by him and on the evidonoe produoed by him. 
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'Praotioe and Procedure— (Confined). . . 

In the result the suit was dismissed. Wong Man 
Khee y. Veong Sbaln, 86 Ind. Gas. 461. 

FOX, C.J. and TWOMEY. J. 

References (a) 19 W.R.12 = 11 B.L.R. 391 — 

I. A. Bap. Vol. 31; 33 Ind. Oas. 163-9 Bur, 
L.T. 114*8 L.B.R. 334, R. 

(10 a) Procedure— Disposal of a suit in a man- 
ner not warranted by law— Consent of parlies, 
how far a cure. Potla 8ubbarayadu y. Ravi 
Lakahayya, 3 L. W. 605-18 M. L. T. 93-30 
Ind. Oas. 960. See Final Part, 1915, Col. 1165r 

(11) Shit on a promissory note — Agreement 
to abide by oath— Evidenoe recorded prior to 
agreement — Agreement proviog abortive— Suit, 
if onn be decided on evidenoe taken. See AOT 
X OF 1873 (OATHS), No. 3, 4 L.W. 358. 

(13) Protracted trial of administration pro- 
ceedings. See* ACT V OF 1881, (PROBATE AND 
ADMINISTRATION), No. 1-a, 36 Ind. Cas. 266. 

(13) Jurisdiction— ' Suit for declaration of title 
— Monies in hands of third person — Recovery 
not prayable in same suit — Declaration, if aik 
incidental relief — Suit, whether cognisable by 
the Presidenoy Small Cause Courts. See ACT 
XV of 1883 (Presidency Small Cause 
COURTS). No. 1, 4 L.W. 339. 

(14) Long praotioe if can confer jurisdiction. 
See ACT XV OF 1882 i PRESIDENCY SMALL 
Cause Courts), No. 5, 4 L.w. 40a. 

(15) Deoision of Subordinate Judge on the 
small oause side- Appeal — Revision — Proce- 
dure. 8ee ACT III OF 1907 (PROVINCIAL 
Insolvency), No. 65. 3i ind. Caa. 15 = 5 L.W. 
220 . 

(16) See BEN. ACT VIII OF 1885 (TENANCY), 
No. 61, 35 Ind. Cis. 76 = 21 C.W. N. 209. 

(17) Concurrent findings of faot of Courts 
below, dismissal of appeal for. See "BEN. ACT 
VIII of 1885 (Tenancy;, No. 67, 20 C.W.N. 
1352. 

(18) Grounds of appeal urged but not disposed 
of by the appellate Court. See PUN. ACT XVI 
OF 1887 (TENANCY), No. 19, 4 P.W.R. 1916 
(Rev.). 

(19) Judges of Division Benoh differing on a 
question of Law— Course to be adopted — Refer- 
ence to Full Benoh illegal— Reference to one or 
more of the Judges other tiban composing the 
Benoh. See PUN. ACT III OF 1914 (COURTS), 
No. 6. 109 P.W.R. 1916. 

(20) See U.P- ACT II OF 1901 (AORA 
TENANCY), No. 52, 35 Ind. Cas. 105. 

(21) Question of granting time— Discretion of 
Court — Duty of party applying for time — Delay 
in filing process fee — Effect. See ADJOURN- 
MENT. No. 1, 1 Pat. L.J. 173. 

(22) Admission— Statement in#judpmenfc of 
original Court as to— Appellate Court — Whether 
can discard such statement. See ADMISSION, 
No. 1. 31 M.L.J. 269. 

(33) Second appeal — No prayer for amend- 
ment in lower Court — Power of second appellate 
Court to order amendment. See AMENDMENT 
OF PLAINT, No. 3, 80 Ind. Cbb. 887* 

75 


Praotioe and Prooedure— (Continued). 

(94) As to reversal of findings of faot oo 
appeal. See APPEAL (GENERAL), No. 4, 20 
O.W.N. 335. ' 

(25) Grounds of appeal — Argument by appel- 
lant differing from grounds. Bee APfEAL 
(General), No. 13, 30 Ind. Cas. 374. 

(26) Raisinpmixed question of law and fact— 
Seoond appeal. See APPEAL (SECOND AP- 
PEAL), No. 7.' 10 8.L.R. 38. 

(27) Reference to arbitration— Execution by 
some of the parties. See ARBITRATION, No. 6, 

9 Bur. L.T. 253. • 

(28) Pleadings — Title by adverse possession 
not set up in plaint— General prayer. See 
Benami TRANSACTION, No. 5-a, 32 Ind. Cas. 
365. 

(99) Absenoe of formal defect — Withdrawal 
of suit— Revision. See ClV. PRO. CODE,* 
(1908), No. 267, 35 Ind. Cas. 843. 

(30) Admission in pleadings— Necessity for 
investigation. See ClV. Fro. CODE (1908), 
No. 694, 30 Ind. Cas. 204. 

(31) Appeal— Omission to Rpecify date of 
hearing in notice of appeal— Ex parte deoree— 
Right of re-hearing. See ClV. PRO. CpDE 
(1908), No. 649, 36 Ind. Cas. 624. 

(32) Costs if payable out of trust estate when 
no oause of aotion— Findings in the judgment, 
immaterial to the decision, if appealable— 
8. 115, Civ. Pro. Code, revision under, of decree 
for posts. See ClV. PRO. CODE (1908), No. 177, 
20 C.W.N. 1354. 

(33) Deoree confirmed in appeal— First Court, 
if can amend its own deoree subsequently — 
Jurisdiction — Practice See ClV. PRO. CODE 
(1908), No. 232, 4 L.W. 225. 

(34) Decree ex parte — Application for re- 
hearing rejeoted — No appeal preferred — Appeal 
against decree. See ClV. PRO. CODE (1908), 
No. 890, 14 A. L.J. 1226. 

(35) Examination of prooess- server before 
passing ex parte deoree. See ClV. PRO CODE 
(1908), No. 351, 31 Ind. Cas. 479. 

(36) Judgment of appellate Court, contents 
of— Seoond appeal, Grounds of — Findings of 
fact — Consideration of evidenoe on reoord — 
Disposal of all grounds of appeal. 8ee ClV. 
PRO. CODE (1908;, No. 672, 108 P.L.R. 1916. 

(37) Omission to obtain leave for suit foe 
other reliefs on same # cause of aotion— Subse- 
quent suit barred— Jurisdiction to grant leave. 
See ClV. PRO. CODE (1908), No. 824, 9 Bur. 
L-T. 93. 

(38) Pleadings— Written statement— Specific 
denial --In absenoe of denial, Ifacts alleged, 
treated as admitted — Proof of letter. See ClV. 
PRO. Code (1908), No. 368, 18 Bom. L.R. 
946. 

(39) Powers of High Court in revision under 
S. 115, Civ. Pro. Cede. See ClV. PRO. CODE 
(1906). No. 60, 4 L.W. 411. 

(40) Seoond appeal- Finding of faot binding 
in. See ClV. PRO. CODE (1909), No. 192, 14 
A.L.J. 1066. 
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(41) Taking tip big original suits after 6-30 
P.M. — Prejudice— Interference in second appeal. 
S& CIV. PRO. CODE (1908). No. 191. 3 L.W. 
368. 

(49) Company wound up — Winding up order, 
passed— Efifeot of order on Company’s properties 
— Discharge of servants/ of oompany— Appeal 
against order appointing offioial liquidator — 
Managing director, if oompetent to appeal on 
Company’s behalf— Practice. See COMPANIES 
ACT (1889), No. 7. 4 L.W. 926. 

(43) Hire— Omission to return artiole after 
specified date — Remedy for breaoh of oontraot — 
Suit for damages. See CONTRACT, No. 21, 36 
Ind. Gas. 276 

(44) Case decided finally by Chief Court with- 
out remand. See CUSTOMS (PUNJAB— ALIE- 
NATION), No. 1, 16 P.W.R. 1916. 

(45) Certificate for second appeal filed after 
90 days— Practice. See CUSTOMS (PUNJAB— 
SUCCESSION), No. 3, 143 P.W.R. 1916. 

(46) Appellate Court — Appreciation of evi- 
dence — Findings of lower Court — Power to in- 
terfere. See Damages, No. 1, 34 Ind. Cas. 273. 

(47) Suit to declare lease as void and inopera- 
tive — Power of Court to grant declaration in 
modified form. See DECLARATION, No. 1, 30 
Ind. Cas- 289. 

(48) Practice— Appellate Court— Judgment- 
Contents of — Second appeal— Findings of fact 
— Interference. Bee EVIDENCE, No. 5, 34 Ind. 
Cas. 942. 

(19) Evidonoe taken before a party is added 
as defendant is admissible against him — Objec- 
tion taken for first time id second appeal. 8ee 
EVIDENCE ACT, No. 20, 31 M.L.J. 472. 

(50) Finding by Court of first instance — 
Value— Not to bo disturbed by higher tribunal. 
See EVIDENCE ACT, No. 35, 34 Ind. CaB. 153. 

(51) Negotiable instruments, construction of 
—Practice. See EVIDENCE ACT, No. 67, 4 L. 
W. 329. 

(62) Conditional decree, execution of— Costs 
—Procedure. See EXECUTION OF DECREE, 
No. 25, 31 Ind. Cas. 564. 

(53) Practice — Execution c*f decree — Transfer 
of decree by unrecognised transferee. See 
Execution of Decree, No. 31, 33 Ind. Cas. 
658. 

(54) See High Court, jurisdiction of, 
No. 1, 31 M.L.J. 827. 

(55) Objection to secondary evidence of regis- 
tered will admitted without demur — Whether 
oan be taken in appeal. Bee HINDU LAW 
(Inheritance), No. 5, 31 Ind. Cas. 600. 

(56) Vacating order passed without jurisdic- 
tion. See Jurisdiction (General), No. 3, 
31 M.L.J. 827. 

(57) Counsel engaged for one party appearing 
for the opposite party, desirability of. See 
Legal Practitioner, No. 2 , 19 O.O. 237. 

(58) Fraudulent nature of deoree, if oan be 
pleaded in defence. Bee Limitation ACT 
<1908), No. 242, 34 Ind. Cas. 897. 


P<aotloe and Pvoeedave— (Concluded), 

(59) Letters Patent, ol. 10 — Point not argued' 
before single Judge if may be urged fn appeal. 
See Limitation act (1908), No. 95. 20 O.W. 
N. 1303. 

* 

(60) Mpney deoree againBt different defend- 
ants at different times. See LIMITATION AGT 
(1908), No. 49, 31 Ind. Cas. 917. 

(61) Practice — Pleading— Mortgagor wrong- 
fully collecting rents — Suit by mortgagee 
'against mortgagor for rents oolleoted— Succes- 
sive breaobes of oontraot — Proper mode of 
framing the olaim. See LIMITATION ACT 
(1908), No. 142, 34 Ind. Cas. 173. 

(62) Seo Mesne Profits, No. i, l Pat. L. J. 
427. 

(63) Question of notice decided without an 
issue thereon— Objection, if oan be raised in 
appeal— Praotioe. See MORTGAGE (GENERAL), 
No. 26, 4 L.W. 502. 

(64) Joinder of party olaiming adversely 
to mortgagor, irregular— Claim of person so 
joined, dismissed — Appeal. See MORTGAGE 
SUIT, No. 1, 20 O.W.N. 1279 (P.C), 

(65) Allegation of prima facie cause of aotion 
— Dismissal of suit on surmises — Prooedure. 
Bee PAUPER 8UIT, No. 1, 30 Ind. Cas. 689. 

(66) Exaggerated olaim— If ground for dis- 
missing the suit. See PLEADINGS, No. 5, 
(1916) 2 M.W.N. 214. 

(67) Amendment of pleadings, when oan be 
allowed— Plea of limitation affected by propos- 
ed amendment — Practice. See PRINCIPAL 
AND AGENT, No. 5, 31 M.L. J. 688. 

(68) Praotioo of Privy Connoil — Use of 
dooument as evidence in Privy Counoil. See 
Privy Council, No. l, 31 M.L.J. 607. 

(69) See REVISION, No. 3, 31 M.L.J. 827. 

(70) Powers of Courts of appeal or revision in 
revoking or granting sanction given or refused 
by a subordinate authority— Remand not pro- 
per. Bee SANCTION TO PROSECUTE, No. 5, 

9 Bur. L.T. 128. 

(71) Small Cause Court suit tried on original 
side — Appeal to District Judge— Jurisdiction — 
High Court to set aside deoree. See SETTING 
ASIDE DECREE, No. 1, 14 A.L.J. 984. 

(72) Award of larger relief than in plaint — 
Legality — Injunction against community. See 
Specific Relief Act, No. 51, 35 Ind. Cas. 
106. 

(73) Buit for declaration of right of Bpeoifio 
oharaoter — Failure to prove facts establishing 
suoh right— vRigbt to olaim different relief. 
See Specific Relief act, No. 31, 36 Ind. 
Cab. 11, 

(74) Power to make comment upon judgment 
of superior Court— Duty of lower Court to 
treat suoh judgment with proper deferenoe. 
Bee Subordination of Courts, No. l, 30 
Ind. Cas. 292. 
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Preemption. » 

(1) Resumed muafi -Co- sharer. 

The wc^ibul-arz of a village oontained the 
following clause as to pre-emption : — “ The 
ouatom as to the right of pre-emption is this : — 
When a co-sharer wants to transfer his property 
he at first transfers it to his near relation, and 
afterwards to hiB distant relative from among 
the co-sharers of the village . If these persons 
refuse to take it, then , other sharers in the vil- 
lage who are not relatives are entitled to take 
the property.’' • 

The plaintiffs were owners of resumed muafi. 
By the constitution of the village in question, 
there was no right common to the owners of 
the mahal and the resumed muafi % the owners 
of the one neither having any interest in the 
rents, profits or produce of the other nor shar- 
ing in the responsibility for the revenue of tbp 
other. In a suit for pre-emption upon sale to 
the defendants who were strangers held, that 
the plaintiffs not being members of the oo- 
paroenary of the village were not entitled to 
pre-empt. Mahadeo Prasad v. Jagardeo 
Glr, 14 a.L.J. 313-38 A. 260 = 33 Ind. Oas. 23. 
Richards, c.j. and Tudball, j. 

(2) Right given in case of transfer of any kind 
— Document creating a charge— Whether 
right accrues in stick case. 

The wajib-ul-arz of a village recorded a right 
of pro emption in the case of a transfer of any 
kind in a certain order, and then provided that, 
should a co-sharer fail to redeem, the co- 
sharers would take the property by depositing 
the mortgage mpney; or should the co-sharer 
of the arasi take any additional sum from the 
creditor to whom the property was mortgaged 
by making a hypothecation (makful) of the 
property, the right of pre-emption would arise 
then also. A document was executed whereby 
it was agreed by the executants that thfey would 
annually pay interest on the sum borrowed, and 
in default of payment being made for two 
years the creditors would realise their due from 
the property mortgaged ( makhuza ): 

Held, that, having regard to the terms of the 
document, the right of pre-emption would 
arise only in the case of a mortgage with 
possession, and not in respect of a oharge which 
the document in question purported to create. 
Khurahed All v. Abdul Majid, 14 A.L.J. 441 
-38 A. 361-35 Ind. Cas. 210. 

RICHARDS! C.J. and TUDBALL, J. 

(3) Karabatdar-i-Karibi-- Son-in- vendor 
—Relationship— Hindus. 

A person, whose relation to the vendor was 
that of a son-in-law, purchased property situate 
partially in the mahal of the plaintiff, the 
parties being Hindus. Held that the vendee, 
was not a Karabatdar-i-Karibi of the vendor so 
as to be able to defeat a suit for pte-emption. 
Mahablr Prasad v. Mahadeo Prasad, 14 
A.L.J. 447 — 33 Ind. Oas. 496. 

RICHARDS, C.J. and TUDBALL, J. 

(4) Limitation— Effect of wrong description 
of property sold in the deed of sale and its 
subsequent rectification— Mutation— Land, 
under occupation of tenants— Physical 


* Pre-emption— (Continued ) . s 

possession — Mistake in the intention or 
purpose of the parties— Art. 10 of ActlXpf 

• 1908. 

1. For purposes of limitation for pre-emption, 
the original date of sale is to be taken 4nto 
consideration and not the one on which Jhe 
parties have, by mutual oonBent, rectified the 
wrong description given, in the Bale- deed of the 
property sold. 

A.distinction must be made between mistake 
in the intention or purpose of the parties and a 
mistake in rendering tbeii intention into words. 

So where, at the time of mntation, the 
parties to the sale agreed that thetkhasra Mob. 
different from those entered in the deed of sale 
were intended to be ‘sold and mutation was 
accordingly effected, the starting point of 
limitation is the date of the sale-deed and not 
of the mutation - 

2. The land oooupied by tenants does not 
admit of physical possession within the mean- 
ing of Art. 10 of Aot IX of 1908, and con- 
sequently the limitation for its pre-emption 
begins to run from the date on whioh the 
instrument of sale has been registered. Ganga 
Ram v. Sardara, 60 P.W.R. 1916-64 P.L.R. 
1916-35 Ind. Cas. 278. 

RATT1GAN, J. 

(5) Decree for preemption— Price for pre- 
emption directed to be deposited within one 

t month — Decree-holder's application for 
extension of time granted — Deposit made 
within extended time— Civ. Pro. Code (1908), 
O. XX, r. 14— S. 148, Ctv. Pro. Code- 
Court's jurisdiction — S 116. 

On the last day fixe j for the deposit of money 
by a decree of pre-emption, the deoree-holder 
applied for extension of time to make the 
deposit and he deposited tbo amount within the 
extended time granted to him (ex parte) by the 
Court. 

Held , that the Court had jurisdiction to 
extend the time. 

The High Court deolined to interfere under 
8. 115 of the Civ. Pro. Code. Abu Muhammad 
Mian v. Babu Muckut Pertap, 20 C.W.N. 860 
= 1 Pat. L.J. 92 = 34 Ind. Cas. 88. 
SHARFUDDIN and ROE, JJ. 

(6) Rival pre-emptors— Joint decree in their 
favour— Direction that one of them should 
pay the price into Court on or before a 
particular day— Receipt filed but not certi- 
fied before such date-*- Conditions of decree 

*— Non-compliance— Effect. 

A and B secured a joint deoree for pre-emp- 
tion, the rights of A being preferred to those of 
B. It was laid down in the deore^that, on or 
before the 15th March, 1916. a sum of money 
fixed as the price should be paid by him Into 
Court and in default hiB claim to stand dis- 
missed, and that, if he does commit default, 
then B’s olaim is to oome in and he would have 
a period within whioh he must pay iu the 
money and take possession. 

On the 5th Maroh, A put in a receipt lor the 
whole sum and aBked that paymept should be 
oertified, and notices were issued to the judg- 
ment-debtors to appear on the 25th Maroh and 
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deolare whether they had received the money or 
«ot. Od the 31st March several of the pay- 
ments were confirmed and the remaining ones' 
were confirmed on the 13th April. In the 
meantime, on the 16th March B had applied 
fQF execution. 

H eld that A did not comply '’with the terms 
<of the decree and that his deorea became a 
piece of waste paoer on the 16th March. Abdul 
Fatteh v. Fatteh All, 73 P.R. 1916-137 ,P.L. 

R 1916=131 P.W R. 1916-36 Ind.' Oas. 363. < 
JOHNSTONE. C.J. 

Reference :— 31 P.R. 1889, D. 

(7) Deed of qift—Real nature of transaction 
— Sale— Evidence. . 

Where the deed of transfer in respect of 
which pre-emption was sought was in terms one 
of gift made by the donor as some return for 
services rendered by the donee, and the deed 
stated that the value of the property gifted was 
Rs. 1,000, and where, on the other facts proved, 
the lower Courts found the transfer to be really 
one of sale. 

Reid that the lower Courts were fully justi- 
fied in holding that the deed was one really of 
Bale though diRguised aB a gift. Chlragh Din 
y. Allah Din, 70 P.R. 1916-118 P.W.R. 1916 
= 139 P.L.R. 1916 = 36 Ind. Cas. 303. 
JOHNSTONE, C.J. and RATTIGAN J. 

References 117 P.R. 1890 (F.B.l, F. ; IP. 
R. 1913 (Rev.), R. 

(8) Mortgage of property prior to Act IV of 
1883 — Mortgagor liable to pay revenue — , 
Mortgagee paying the same— Pre-emptor | 
liable to pay the amount of revenue as part 
of consideration . 

A mortgage of certain property was made in 
1873. Under the mortgage deed the mortgagor 
wan liable to pay the Government revenue, and 
in default the mortgagee was entitled to recover ( 
the sum from the mortgagor and his other pro- j 
perty. The mortgagor failed to pay the revenue j 
which accordingly wan paid by the mortgagee. I 
Subsequently the property wan sold to the mort- | 
gagee for the amount of the mortgage plus the 
amount of the revenue deposited by the mort- 
gagee. In a suit to pre-empt this sale, held that 
the pre-emptor was bound to pay the amount of 
the mortgage as well as the amount deposited 
by the mortgagee for the revenue as condition 
precedent to hin getting possession of the pro- 
perty. Bhoj Raj ..Kara Naraln, 14 A.L J. 
717-38 A. 630-36 Ind. Cas. 916. 

RICH Aft DS, C.J and RAFIQ, j. 

(9) Property, partition of t after institution of 
suit byt before decree— Plaintiff if entitled 
to decree— Courti if should take notice of 
matters which come into existence after suit 
— 1 Talab-i-muasibat erroneous statement as 
*to price in, if unvalidates— Review on 


fere-emptlon— (Continued ) . 

finally up to and at the date of the deoree of 
the trial Court. 

A judgment passed by the High Court on 
seoond appeal was lsviewed on a ground not 
taken at any previous stage of the proceeding, 
when the gtound raised a pure question of law 
wbioh did not depend for its determination 
upon the investigation of new faots and when 
the alleged error was apparent on the face of the 
reoord (a). 

Per Mukerjee , J . — The deorea in a suit 
should ordinarily conform to the rights of the 
parties as they stood at the date of its institu- 
tion "But there are oases when it is incumbent 
upon a Court of justioe to take notice of events 
which have happened since the institution of 
the suit and to mould its deoree according to 
2ha oiroumstanoes as they stand at the time the 
deoree is made. This prinoiple will be applied 
where it is shown that the original relief 
claimed has, by reason of subsequent ohange of 
j circumstances, become inappropriate or that it 
i is necessary to base the decision of the Court 
| on the altered oiroumstanoes in order to shorten 
I litigation or to do complete justioe between the 
j parties. 

I Per Sharfuddin and Roe , JJ.— For the per- 
: formanoe of the talab-i-muasibat what is neces- 
• sary is an expression by the pre-emptor in olear 
i and explicit terms that he demands to make the 
purchase and it is not necessary that he should! 
at the time of the performance of tho ceremony, 
make any mention of the prioe. 

Where in performing the talab , the claimant, 
owing to mistaken information, understated 
the price, though, the ueremonies required by 
law were fully performed. 

Held— that the talab was validly performed. 

Plaintiff, suing for pre-emption, valued his 
suit at Rs. 4,600, the price for whioh, acoording 
to his information, the property had been sold 
to the defendant The suit was dismissed by 
the Subordinate Judge but decreed on appeal 
by the District Judge who however found that 
the real value of the property wa9 over Rs. 6,000. 
On seoond appeal it was urged that having 
regard to the value of property as found by the 
District Judge, appeal lay to the High Court 
and not to the Distriot Judge, but the point 
was not taken in the memorandum of appeal, 

Held, per Sharfuddin and Roe, JJ ,— That 
this objeotion should be overruled, in view of 
| S. 11 of k the Suits Valuation Aot, and that the 
i deoision in 38 C. 687 was distinguishable from 
the present case as in that case the suit was 
intentionally and grossly undervalued (6), 
Nurl Mian v Amblca Blngh, 20 C.W.N. 1099 
I -24 C.LJ. 140-44 C. 47-94 Jnd. Cas. 869. 

1 SANDEBBON, C.J. and MOOKBRJKE, .1. 

1 References:— (a) (1892) A.C. 473 at p. 480» 

R. lb) 38 ft. 637, D. 


ground not before taken , when allowed -r i 
Suite Valuation Act (VII of 1887). 8. 11 — 
Valuation— Appeal— Jurisdiction. j 

8anderson , C.J. and Mookerjee % J . — The 
tight of the. plaintiff to get pre-emption must | 
exist not only at the time of the sale, but also j 
at the time of the institution of the suit, and 


(101 Pre-emption suit by Hindu— Mahomedan 
Law of sale , whether applicable— Sale com- 
plete, when— Ceremonies necessary before 
pre-emption , compliance with— 8. 87, Act 
XII of 1887. 

*. Per Mullick , J . — There being no speoial 
custom pleaded, a case where pre-emption ia 
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Pre-emption — (Continued), .* 

olaimed by a Hindu must be tried on the prin- 
oiplee of Justice, equity and good oonsoienoe 
under S. 37, Aot XII of I8ffr. 

As a sale is not oomplete till legal ownership 
passes, no matter whether there has been pay- 
ment and delivery, the pre-emptor’s title in the 
case of a property worth more ttian Rs. 100 
does not accrue till after registration. It would 
be agaiust equity, justice and good oonsoienoe 
to apply in suoh a oase the Mahomedan Law of 
sale which is no longer in foroe and* to attach 
to mere oontraot for sale an inoident whioh 
the Mahomedan lawyers intended to attaoh 
only to an aotual sale. 

The performance of the two formalities t alabi 
mawasibat and talabi ishttshad oan be oombined, 
but it is essential that the talabi ishtishaQ, 
should refer expressly to the talabi mawasibat 
as having been duly made (a). 

Roe, J . — The test to apply in these cases is, 
was the sale, in the eyes of the contracting 
parties and the pre-emptor, complete. If it 
was, it waB not neoessary for the pre-emptor to 
wait till registration before performing the 
oeremony of mawasibat. Xheyali Prosed v. 
Mulliok Nazar ul Alum, 20 O.W.N- 1048=* 
1 Pat. L.J. 174 = 34 lad. Cas. 210. 

Mulliok and roe, j.t. 

References : — (a) 22 A. 343 ; 7 A 482 ; 16 A. 
344; 35 G. 576 1 19 C.L.J. 601 = 18 O.W.N, 
890, R. 

(11) Hindus of Qodhra governed by the custom 
of pre-emption — Suit to pre-empt a portion 
of the property sold. 

TheHmauR in Godhra ire governed by the 
doctrine of pre-emption. It is not oompetent 
to a pre-emptor to pre-empt only a fraotion 
of the property in controversy. Gokaldas 
Motiram Surti v. Partab Kabhal Barot, 18 
Bom. L.R. 693-35 lnd. Cas. 871. 

BATCHELOR and 8HAI1, JJ. 

(12) Tender of money on the last day of pay- 
ment in the Court , application made for 
permission to make payment— Monty tend- 
ered though not deposited on that date 
through mistake of Court or its officers — 
Next day holiday— Payment made on the 
next first opening day of the Court, whether 
such a payment within time and sufficient 
compliance with the terms of the decree. 

In a pre-emption decree the last day for pay- 
ment into Court was 24th July, 1914, on that 
date the pre-emptor came to the Court and 
applied for permission to make payment in 
oomplianoe with the deer* e passed in his favour. 
The money though tendered was not deposited 
on that day through a mistake of the Court or 
its officers, the 25th and 26th July,were holi- 
days ; the money was paid on the 27th July, 
1914. The vendee objected that the payment 
was not made by the pre-emptor within time, 
and suoh a payment was not suffloient compli- 
ance with the deoree, henoe it oould be executed. 

field, that the tender within the specified 
time should be deemed as a due oomplianoq 
with the terms of the deoree, as the pre-emptor 


‘ Pre-emption— {Continued). , 

ia entitled to execute it. Prabhu v. Nlhala, 
123 P.W.R. 1916-36 lnd. Cae. 183. , 

• SBADI LAL, J. 

References 37 P.R. 1874 ; 3 A. 850, R.; 31 
P.R. 1880 ; 69 P.R. 1881, F. 

113) Rival prp-empto^s-^Qonsent to sale by one 
set of pre-emptor s— Complete waiver . 

The oonsent* to the %ale by one set of pre* 
emptors, is a complete waiver and lets in any 
rival pre-emptor who may ohoose to oome 
forward. Shito Dial v. Indar Singh, 106 P.R. 
1916-36 lnd. Cas. 694. ^ 

JOHNSTONE, C.J. and 8CCTT- SMITH, J. 

Reference : -48 P R. 1878, R. 

(14) Suit by per sort who became co-sharer 
after sale, maintainability of— Plaintiff 
cannot rely on right acquired subsequent to 
the accrual of cause of action — Oudh 
Laws Act. 

Whe;j certain persons who had no Bhare in 
the thok in whioh the property sold was 
situated, at the date of the sale, acquired some 
share m it subsequently under a deed of gift 
and olaimed a preferential right of pre-emption 
on the basis thereof, held, that a subsequent 
acquisition oould not invest them vntf a 
retrospective right in respeot of a sale effected 
before they acquired the share. 

Held, further , that a defenoe, which may be 
available to a person in possession, may not be 
available to a person seeking to oust him, and 
no man oan be allowed a decree for pre emption 
in preference to another who has a superior 
right, on the basis of a title acquired' after the 
right to sue accrued. Ratan v. Ram Nlwaz, 
19 O.C, 110 = 36 lnd. fcas 799. 

KANHAIYA Lal, a.J.C. 

(15) Decree lor foreclosure , pre-emption in 
respect of— Decree for pre emption obtained 
by one co- sharer without xmvleading others 
equally entitled, effect of —Transfer of pro- 
perty made by decree-holder during pendency 
of appeal— Oudh Laws Act. 

On foreclosure of a certain property one of 
several persons equally entitled to pre empt the 
property obtained a deoree for pre-emption in a 
suit to whioh others who were also equally 
entitled to pre-empt were not made parties. 
Subsequently ouo of these others brought a 
suit for pre-emption against the person who 
had obtained the previous decree for preemption 
without impleading the person who had 
obtained the original deoree for foreclosure. 
His claim for pre-emption was decreed, but the 
unsuccessful party filed an appeal against it 
and during the pendency of the appeal the 
decree-holder transferred the property acquired 
by pre-emption to a third person who was 
joined as a respondent. 

Held, that the first deoree for pre-emption 
furnished a cause of notion to persons equally 
entitled along with the decree-holder, inasmuch 
as the latter obtained the property by pre- 
emption to the exoluBion of others who had an 
equal right to pre empt the same.. 

Held further , that the omission to implead 
the person who had obtained the deoree for 
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foreclosure, in %he subsequent suit for pre- 
emption; was not a fatal defect. 

''Held also, that after a decree for pre-emption 
has been passed and payment made in 
pursuance of it the right to pre-emption 
fructifies into a title to the property forming the 
subject of the olaim, though th$t title may be 
subject to the result of an appeal whioh may be 
filed in the oase by an tfnsuooessfal party. 

The deoision in 17 0-0. 342 cannot be taken 
to lay down that the person who has obtained a 
title by virtue of a decree for pre-emption oan, 
by his own u subsequent act, prejudice the 
position of oqe to whom he may have wholly 
or in part made a transfer based upon that 
title. Ram Sahay v. Jagdamba Singh, 19 0. 
C. 153. 

KANHAIYA LAL and KENDALL, A.J.CS. 

(16) Decree absolute for foreclosure giving rise 
to right ol pro emption—Deed of relinquish- 
ment by mortgagee in favour of ex-morU 
gagors , effect of— Extinguishment of right of 
pre-emption by subsequent events— Cause of 
action for p re-emption, extinguishment of. 

Where a mortgagee, who was a stranger to 
the village, obtained a deoree absolute for fore- 
closure and before the institution of the suit for 
pre-emption based upon the foreclosure decree 
executed a deed of relinquishment of the pro- 
perty in favour of the ex-mortgagors, held, that 
it oould not extinguish the right of pre-emption 
whioh aoorued on the passing of the deoree* 
absolute for foreclosure. 

Held, further, that a right of pre-emption 
after it has once aoorued cannot be defeated by 
anything that happens afterwards. Manna 
Singh y. Blharl 81ngh, IS 0.0. 183. 

STUART, J O. 

(17) Custom — Property to be sold to co- sharer 
first— Co sharer informed of sale— Refusal 
to purchase— Effect of. 

In a pre-emption suit, the custom alleged 
was that a co-sharer intending to sell Bhnuld 
offer the property first to hiB co-sharers. If it 
was proved that the vendor went to his other 
co-sharers and informed thorn of hiB desire to 
sell, but they declined to purchase on the 
ground of want of meaDB or similar ground, 
the vendor would be at liberty to sell to a 
stranger. 

If. however, the oo sharer offered to purchase 
at a value, the vendor ought not to sell to a 
stranger at a lower priop. Naunlhal Singh Y. 
Ram Ratan, 14 A.L.J. 1138 = 39 A. 127. « 

RlOHABBti, O.J. and RaFIQ, J. 

(18) Decree for pre-emption passed in plaint- 
iff's favour— Appeal— Notification taking 
away right of pre-emption issued by Govern- 
ment during pendency of appeal— Plaintiff's 
right not taken away— Reference— 8- 113, 
Cjv. Pro. Code , 1908, to be Vead subject to 
0. XLVI. r. 1. 

Where pending an appeal against a decree foe 
pre-emption passed in favour of a pre-emptor, 
the Loeal Government issued a notification 
taking away rights of pre-emption with respect 
to agricultural land within the limits of a 
Municipality : 


Pne-emptlon— {Continued). 

Held that the notification had not the effeot 
of depriving the plaintiff of his right to pre- 
empt and did not bar him from defending the 
decree appealed against (a). 

S. 113, Oiv Pro. Cotfe, 1908, should be read in 
conjunction with 0. XLVI, r. 1, whioh provides 
for reference to a High Court only in oaBeB not 
open to further appeal. Hlaz All Y. Muham- 
mad Ramzan, 130 P.R. 1916. 

JOHNSTONE, C.J. and CHEVIS, J. 

* Referen&s : — ia) 10 P.R. 1913, Diat .; 65 P.R. 
1913, R 

(19) Punjab Act XVI of 1887 (Tenancy), 8s. 5, 
6,* 8— Occupancy rights— Sale by tenant to 
landlord— Collaterals of vendor— No claim 
of pre-emption. 

The collaterals of a vendor have no right of 
pre-emption against the landlord-vendeeB, who 
have purchased oocupanoy rights from their 
tenant, the vendor, even though the said rights 
do not oome under S. 5 but under Ss. 6 and 8 
of the Punjab Tenancy Aot (a). Akbar Hus- 
sain v. All Ahmad, 116 P.R. 1916. 

JOHNSTONE, C.J. and SHADI LAL, J. 

References:— (a) 31 P.R. 1896 (F.B.) ; 24 P. 
R. 1902 (F.B.) ; 19 P.L.R. 1907 and 73 P.R. 
1911, ref. to ; 36 P.R. 1912, disapproved. 

(20) Co-sharer in the sub-division in which the 
share s old is situated — Co-sharer in a 
sbamilat patti containing some land apper- 
taining to that sub-division— Oudh Laws 
Act , S. 7. 

Held, that a vendee, who is not a co-sharer in 
the sub-division in which the share sought to 
be pre-empted is situated, cannot resist a Buit 
for pre-emption brought by a oo-sharer in that 
sub-division merely because he holds a share 
in a shamilat patti whioh oontains some land 
appertaining to that sub-division. Tlrbhawan 
81ngh v. Raghubar Dayal, 19 O.C. 394. 
KANHAIYA LAL, J.C. 

(21) Person having preferential right of, 
joining person having inferior right— Price 
paid in lump — Pre-emption decree , sale 
after. 

A purohase by a person having preferential 
right of pre-emption along with one having only 
an inferior right results in the former losing hiB 
right of pre-emption. 

Where the purohase-money for a sale iB paid 
in a lump sum without speoifloation of the 
amountR paid by the various vendees the tran- 
saction mpst be regarded as indivisible though 
the Bbares to be taken by the various vendees 
may have been specified in the deed (a). 

A pre-emptor does not lose bis right of pre- 
emption merely by the fact that subsequent to 
the pre-emption deoree the )an0 was sold (b). 
Harbhagat v. Kala, 31 Ind. Cas. 635. 
Sgott-Bmith, j. 

Reference}:— (a) 6 P.R. 1914, R.\ 6 P.R. 
1915. D. (b) 7 P.R. 1913, R, 

(22) Oudh Act (X VIII of 1876), 8 . 7, presump- 
tion under— Wajib-ul-arz— Estoppel— 8uit 
for pre-emption of portion of property sold 
— Not maintainable . 

, A wajib-ul-ars whioh is silent as to the exist- 
ence of the oustom of pre-emption in the 
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Pre-emption— (Continued). / 

village is qs consistent with the eiiBtenoe of the 
•custom as with its non-exiatenoe and is inoa- 
pable of rebatting the presumption raised by 
B. 7 of the Oudh Laws* Act in favour of its 
existence. 

In a suit for pre-emption, the faofcL that no 
claim for pre-emption was made 9 with respeot 
to some previous sales in the village to which 
the plaintiff was a party, and two suits for pre- 
emption brought by the plaintiff were with- 
drawn in consideration of some benefits received 
by him, are not sufficient to justify a plea of 
estoppel by representation or conduct : 

A suit for pre-emption ought to include the 
entire property in respeot of which a right of 
pre-emption is claimable. A suit in reBpeot of 
only a portion of the property is not maintain- 
able though the plaintiff offers to pay the entire 
consideration money specified in the Bale- deed 
and to make a present of the remaining portion 
to the vendee defendant in addition. Ata 
Hussain Khan v. Agha Hadl, 33 Ind, Gas. 776. 
Kanhaiya Lad, a.j.o. 

References 11 A. 108-A.W.N. (1889) 17 
13 O.O. 260 - 8 Ind. Gas. 279, F. 

(23) Claim by vendor's husband's brother's 
widow — Wa jib-ul- ar z— Custom . 

In a suit for pre-emption by a co-sharer on 
the ground that she being the widow of a brother 
of vendor’s husband had a preferential right 
over the vendee who was also a co-sharer, under 
a clause in the wajtb-ul-ars which gave the first 
right of pre-emption to hissadar garibi t held 
that the plaintjff being merely a oonneotion by 
marriage was no relation at all of the vendor 
and consequently had no preferable right against 
'the .vendee. Karla. v. Jafrl, 33 Ind. Oas. 801. 
Richards, c.j. and Tudball, j. 

(24) Right to raise plea for first time,in appeal 
—Vendee's claim to equal right with pre - 
emptor . 

It iB not competent to a vendee to set up a 
plea that he has got an equal right of pre-emp- 
tion with the pre-emptor and raiee that plea 
for the first time in appeal, especially when 
there is no sufficient evidence to support the 
olaim. Shan Sundar v. Harbans Singh, 30 
Ind. Oas. 617. 

Johnstone and Shah Din, jj. 

* (26) Sale of property in certain sub-division 

of a village— Right of co- sharer in another 
sub-division to sue for pre-emption — Use of 
title aegutrsd by purchaser subsequent to 
cause of action as defence in suit . 

A purchaser may use a title acquired by him 
subsequent to the cause of action as a defence 
against a suit for pre-emption instituted after 
•he acquires the title. 

Plaintiff, a co-sharer in a village sued for 
.pre-emption in respeot of sales exeouted by the 
owner of the property. 

The plaintiff alleged that he being a oo-sharer 
with the vendor had a right to acquire the pro- 
perty superior to that of the purchaser who, it 
was said, waB a stranger. The purchaser 
pleaded that the land in dispute was in the, 
particular sub-division or patti in whioh he was 


’ Pre-emp/ Ion— (Continued), t 

a oo-sharer, by virtue of a $ft made in his 
favour. It appeared that the deed ol gift qrt 
• up by the defendant was exeouted in his favour 
subsequent to the date of the sales in question. 
It was contended on behalf of the plaintiff 4hat 
as the partition of the village was imperfect on 
aooount of the»existenoe of a oommon land in 
the Shamilat patti in yhioh all the oo-shareis 
bad their own shares, he was a oo-sharer in the 
particular sub-division in whioh the land was 
situate. 'It was found by the lower Court that 
the faot of the existence of the pommon land 
did not make the plaintiff a oo-sharer in that 
particular sub-division. Held that by the deed 
of gift the defendant had the interest vested in 
him at the time the 'suits were brought. The 
faot that the deed of gift was subsequent to the 
cause of action and that it was intended to 
defeat the plaintiff’s olaim for pre-emption 
did not affeot the defendant’s olaim to set up 
his right, as he was entitled to defeat the 
plaintiff ’b olaim for pre-emption by any legiti- 
mate means he oould, and there was nothing 
contrary to law in accepting a gift of property. 
Durga Singh v. Gaya Singh, 36 Ind. Oas. 66. 
Lindsay, j.o. 

References : — 11 0.0. 290 ; 26 A. 389 — A. *W. 
N. (1904) 68 = 1 A.L.J. 209, F. 

(26) Pre-emptor's duty to pay price set out in 
sale deed— Proof of Mala fides. 

» In a pre-emption suit the pre-emptor is bound 
to pay the price which is set out in the sale 
deed in question unless he can establish that 
there is any mala fides on the part either of the 
vendor or the purchaser in the transaction. 

Where at the tinr* of the sale money was 
due by the vendor to the vendee on a compro- 
mise deoree not obtained by fraud the pre- 
emptor will have to pay the amount so due, 
although at the time of the suit the amount is 
not legally recoverable. Bharat Singh Y. 
Suraj Bakhsh Singh, 36 Ind. Cas. 739. 
Lindsay, j.c. 

(27) Custom— Instances in adjoining mob alias 
— Degrm of proof required — Lahore City , 
Taksali Gate Bazar . Jhanda Hal v. Savdar 
Begam, 27 Ind. Cas. 778-168 P.W.R. 1916. 
See Final Part, 1916, Ool. 1149. 

(28) Clause in a sale-deed prohibiting trans- 
fer to any person other than the vendee , effect 
of . Gorl Bala Debt y. Ghandlka Blngh, 18 O. 
C. 104 = 30 Ind. Cas, 286. See Final Part, 
19y>, Col. 1160. 

(99) Exchange , right of pre-emption in the 
case of— Transfer of Property Act, 8. 118 — 
Equity of redemption whether a "thing"— 
Transfer of Property Act , 8. hi— "Price," 
meaning of, Laehhman Prasad y. Hlr Flda 
Husan, 18 O.G. 109 - 30 Ind. Cas. 232. 8ee 
Final Part, 1916, Col. 1161. 

(30) Custom — Evidence, nature of— Wajib 
ul-ars. Muhammad Mabob All Khan t 
Haghubar Dayal, 18 A.L.J. 961-38 A. 27- 
30 Ind. Oas. 947. Bee Final Part, 1916, Col. 
1151. 

(91) Oudh Laws Act— Pre-emption, herita- 
bility of the right of— Pre-emption, right to c lain 
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— Pre-emption, a personal right— Right of pre- 
option, ownership of land , basis of— Inheriting 
property , effect of. on right of pre-emption. 
Raghanandan v. Jageshar, 18 0.0. 266 » 82 
lna.*Cas. 424. 8ee Final Part, 1916, Ool. 
1160 . 

132) See OUDH ACT XVIII OP 1876 (LAWS), 
No. 10, 34 Ind. Cas 689. 

(33) See OUDH ACT XVIII OP 1876 (LAY S), 
No 6, 36 Ind. Cae. 668. 

(34) Hindu widow’s estate in a proprietary 
share— Sale ,by Hindu widow without legal 
necessity— Effect— Right of. See OUDH ACT 
XVIII OP 1876 (LAWSh No. 9-a, 32 Ind. 
Gas. 226. 

(85) See PUN. ACT I OF 1913 (PRE-EMP- 
TION), No. 2, 124 P.R. 1916. 

(36) See AMENDMENT OP DECREE, No. 1, 

169 P.W.R. 1916. 

(37) Compensation for pre-emptor remaining 
out of possession of pre-empted property — 
Interest. See GlV. Pro. CODE (1908), No. 287, 

170 P.W.R. 1916. 

fi38) Sale of share in undivided immoveable 
property — Simultaneous bid by co-Bharer — 
Right of. See CIV. PRO. CODE, 1908, No. 603, 
36 Ind. Gas. 654. 

(39) Opposition by vendee to pre-emptor’si 
olaim — Decision as to. See COSTS, No. 8, 30 
Ind. Cas. 517. 

(40) Pre-emption oase— Return of plaint for 
want of jurisdiotion — Re presentation — Exclu- 
sion of time. See LIMITATION ACT (1908), 
No. 26, 18 P.W.R. 19J6. 

(41) Hiba-bil-ewaz— Effeot on right of pre- 
emption. See MAHOMEDAN LAW (DOWER), 
No. 1, 18 O.O. 367. 

(42) Decree obtained by prior mortgagee 
against subsequent mortgagee on ground of 
subsequent mortgage being sale — Prior mort- 
gagee’s suit against mortgagor personally for 
recovery of mortgage money not maintainable. 
See Transfer of Property act, No. 92, 
35 Ind. Cas. 846. 

Pre-emption Act. 

See PUN. ACT II OF 1906. 

Bee PUN. ACT I OF 1913. 

Preliminary Decree. « 

(1) Civ, Pro, Code (Act V of 1908). 8 . 2, 
cl. (2), explanation, 0. XX, rr, 12 to 18— 
Objscticpis to jurisdiction— Civ, Pro . Code , 
S. 21 — Suit for the determination of any 
right to or interest in immoveable property. 
If a decision on a preliminary issue merely 
entitles the plaintiff to go on with the suit it is 
not a preliminary decree as defined in S. 2 f 
ol. (9) of the Code of Civil Procedure. Unless 
the decision amounts to a preliminary decree of 
the nature contemplated in 0. XX. rr. 19 to 18 
it is not a preliminary decree as it does not 
deoide any of the matters in controversy in the 
euit. 


Preliminary Decree— (Concluded). 

Under 8. 21 of the Code no objection as to 
place of suing can be allowed in appeal or revi- 
sion unless such objection was taken in the 
Oourt of first instance at the earliest possible 
' opportunity ^ and unless there has been a conse- 
quent failure of justice. 

The nature of a suit is determined by the 
relief asked for in the plaint. A vendor suing 
for specific performance is not suing for land, or 
for the determination of any right to or interest 

* in immoveable property. There ib a difference 
between a vendor suing for speoifio performance 
and purchaser so suing. A. 0. Nadarl y. 
Iff. Mlsier, 9 Bur. L.T. 119=*36 Ind. Cbb. 431. 

Twomey and Ormond, jj. 

(2) Final decree— Combined appeal against 
both — Legality. Bee CIV. PRO. CODE (1908), 
tfo. 186, 33 Ind. Cas. 137. 

(3) Suit for money based on aooounte— 
Necessity for passing. See ClV. PRO. CODE 
(1908), No. 413, 36 Ind. Cas. 210. 

(4) Transfers of preliminary and final decree 

* for foreclosure to different persons— Substitu- 
tion of names. See TRANSFER OF PROPERTY, 
No. 1, 9 Bur. L.T. 121. 

Preliminary Enquiry. 

Necessity of — Penal Code, S. 225-B. See 
CRIM. PRO. Code, No. 7, 21 O.W.N. 126. 

Prescription. 

(1) Enfranchisement of Inam — Acquisition of 
title by prescription. See INAM, No. 3, (1916) 
M.W.N. 473. 

(2) Equity of redemption — Acquisition by pre- 
scription — Duty to pay taxes. See TRANSFER 
of Property act, No. 93, 19 M.L.T. 210. 

Presidency Banks Act. 

See AC*T XI OF 1876. 

Presidency Small Cauie Go arts Act. 

Bee ACT XV OF 1882. 

Presidency Towns Insolvency Aot. 

See AOT III OF 1909. 

Presumption. 

See BURDEN CF PROOF. 

Bee Evidence. 

(1) Tenancy, real nature of, how determined^ 
— Occupancy raiyat holding at a rent not 
charged for 40 years, if raiyat at fixed rate. See 
BEN. ACT VIII OF 1886 (TENANCY), No. 6, 
24 C.L.J. 363. 

(2) See OUDH ACT XVIII OF 1876 (LAWS), 
No. 6, 86 Ind. Cas. 668. 

(3) Limited aooess of public to a private place 
— Presumption of dedication of road to publio. 
See PUN. ACT III OF 1911* (MUNICIPALITY), 
No. 1, 109 P.R. 1916. 

(4) Vaoant spaoe— User by publio of dedica- 
tion. See PUN. AOT III OF 1911 (MUNICI- 
PALITY), No. 9, 108 P.R. 1916. 

(5 & 6) Advancement, of. if can be raised in 
India. See ADVANCEMENT, PRESUMPTION* 
OF, No. 1, 4L.W. 193. 
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Presumption*— {Continued), • 

(7) See «AD VERSE POSSESSION, No. 6, 19 0. 
0. 874. 

(8) Possession by co-owner — As to continu- 
ance of possession lawful 1 ! n its inception. See 
ADVERSE POSSESSION. No. 8, 36 frd. Oaa. 100.' 

(9) See BENAMI TRANSACTION. No. 6-a, S3 
Ind. Cab, 860. 

(10) Anoestral property — Of separation — 

Burden of proof. See Buddhist Law— Joint 
Family, No. 2, 9 Bur. L.T. 164. • » 

(11) Beoord of rights— Entry of oooupanoy 
right. See BUBDEN OF PBOOF, No. 3, 84 
Ind. Oas. 606. 

(12) Bight to take water— Long user of law- 
ful origin— Difference between Indian and 
English Law. See EASEMENTS ACT, No. 1, 

4 L.W. 128. , 

(13) Document 30 years old, oopy of — Hand- 
writing— As to stamp. See EVIDENCE ACT, 
No. 49, 31 Ind. CaB. 679 

(14) Secondary evidence of old document, 
discretion to admit, when original not forth- 0 
coming. See Evidence act, No. 34, 36 Ind. 
Oas. 328. 

(16) Highway— Ownership of soil. See 
Highway, No. 1, 31 Ind. Cas. 664. 

(16) Promissory note— Presumption as to 
consideration. 8ee HINDU LAW— ALIENA- 
TION, No. 24, 34 Ind. Cas. 617. 

(17) See Hindu Law — Joint Family, 
No. 31, 32 Ind. Cas. 12. 

(18) Ancient doouments, discretion of Court 
in presuming genuineness ot. See HINDU LAW 
—Joint Family, .N o. 7, 19 O.C. 92. 

(19) Anoient grant in favour of one member 
of the family. See HINDU LAW— JOINT 
Family, No. 27, 34 Ind. Oas. 827. * 

(20) As to the time of separation, where 
separation admitted— Evidence Act, 8. 90. See 
Hindu Law— Joint Family. No. 7, 19 O.O. 
92. 

(21) Property acquired by a member without 
aid of ancestral or joint family funds, nature of. 
8ee HINDU La w— J oint Family, No. 18, 31 
Ind. Oas. 18. 

(23) Possession by tenant of lands adjaoent to 
his own holding— Unconscionable bargain — 
Undue influence. See LANDLOBD AND 
Tenant, No. 33, 1 Pat. L.J. 604. « 

(23) Interest, rate of. See LIMITATION ACT 
(1908), No. 131, 148 P.W.R. 1916. 

(24) Dedication— What it involves — Proof 
thereof — Limited dedication— Possibility — 
Express or Implied dedication. See MAHO- 
MEDAN LAW— WAKF, No. 11, S3 Ind. Oas. 91. 

(26) Grant by way of maintenance— As to 
duration. 8ee MAINTENANCE, No. 1, 36 Ind. 
Oas. 764. 

(26) Promissory note by a young boy just 
emerged from minority with large expectations 
— Burden of proof re-passing of consideration. 
See NEGOTIABLE INSTRUMENTS ACT (188}), 
No. 93, 31 Ind. Oas. 789. 

76 


Presumption— (Concluded). , 

* 

(27) As to claim by plaintiff being for hi» 
benefit. See PLAINTIFF, No. 1. 30 Ind. Op*. 

1 617. 

(28) Presumption of possession following title* 

when arises— Evidence unworthy of credit on 
both sides— Eijeot— Art. 142, Limitation Act 
(1908). See POSSESSION, No. 6, 1 Pat. L.J. 
146. . » 

(29) Suits for partition by younger sons 

compromised — , from. See PRIMOGENITURE, 
No. 1, 1 Pat. L.J. 609. # 

(30) Grant of land for servioeB of a Huddar 
—Bight to resume land when* service not 
required — Bight depending on the terms of the 
grant and character of services — Burden of 
proof. See SERVICE TENURE, No. 1, 18 
Bom. L.B. 695. 

(31) Lost deed alleged to be insufficiently 
stomped — That documents aooepted by Court 
are properly stamped. 8ee STAMP, No. 1, 18- 
Bom. L.K. 904. 

(32) Gratuitous transfer. See TRANSFER 
OF PROPERTY ACT, No. 61, 9 Bur. L.T 167- 

(33) Of monthly tenAnoy. See Transfer 
OF PROPERTY ACT, No. 136, 9 Bur. L.T# 80. 

Primogeniture. 

Bee Hindu Law— Impartible Estate. 

, (1) Suits for partition by younger sons com- 

promised, presumption from . 

One of the tests in oases where the custom of 
primogeniture iB claimed, is whether the right 
of the eldest son was ohallenged in the Court 
and whether the litigation invariably ended in 
a compromise under which the younger sons 
obtained a share of the estate very much in 
excess of the maintenance to whioh, had the 
oustom existed, they would have been entitled. 
If the younger sons did so succeed in defeating 
the eldest son, it would be an indication that 
there was no oustom (a). 

The facts that the right of the younger sons 
was disputed in the Courts, and they invariably 
failed to establish that they were entitled to a 
share by partition, and they then compromised 
their claim by obtaining a mere grant by way 
of maintenanoei that would be some good 
evidence of the oustom of primogeniture by 
whioh the eldest son would be entitled to the 
whole inheritance (6). 

* Evidence showing ttiat the right claimed by 
ou6tom was more or less oon^sted and the 
oontest abandoned by some one who, if the 
oustom had not existed, would have been 
entitled to suocecd would be sufficient evidence 
to establish oustom. Chowdhury Balvadra 
Samant Singh y. Blmbadhar Roy, 1 Pat. L.J. 
609. » 

MULLIOK and ATKINSON. JJ. 

References :— (a) 86 0. 693, F. ib) 36 C. 690 ; 
16 A. 222, 

(2) Rule of — Application to collateral 
succession — 8* 22, Oudh Estates Aot. 8ee> 
Limitation aot (1908), No. 246, 18 O.O- 
289. 
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Primogeniture— [Concluded). 

(3) See MAHdUBDAN LAW .-GIFT, No. 3, 
32^ Ind. CaB. 516. 

(4) Talukdar— Presumption of custom as to, 
in non-talukdari property arising from inolusion 
of estate in List 2. See MahOMEDAN LAW — 
Inheritance, No. i, 30 M.L.T. 362. 

Principal and Agent. ( 

(1) Fraud by agent , principal's liability for — 
Act done within scope of agent's authority 
but not for his benefit. 

Under the«law of England, a principal is 
liable for the fraud of his agent aoiiug within 
the scope of kis authority, whether the fraud 
is committed for the benefit of the principal or 
for the benefit of the agent. 

The principle being based upon justice, equity 
and good oonsoienoe, is applicable also in this 
oountry. Bherjan Khan y. Allmuddl, 
200.W.N. 268=23 C.LJ. 225 = 43 0. 511 = 
34 Ind. Gas. 598. 

MOOKERJUE and ROE, JJ. 

Reference :— ( 1912) App. Oas. 716, Cons. 

(2) Business of money lenders and financiers 
— Agent's authority to guarantee advances 
io constituents by others — Fledging security 
for principal — Construction of power — 
Necessary implications arising from nature 
of business— Nature and extent of authority , 
practice among money-lenders , as evidence of 
— Benefit from the transaction , if essential 
—Onus. 

Where an agent of a firm carrying on a 
general money lending business, who had express 
authority 14 to borrow money from any bank or 
banks, firm or firms, person or persons, either 
with or without pledge of securities for moneys 
advanoed to various persona,” guaranteed a loan 
made to a constituent of the firm by a third 
party : 

field, in a suit by the latter against the firm, 
that the firm was bound by the act of the agent. 

That the authority of the agent to enter into 
the transaction was to be found in the docu- 
ment itself by ueoessary implication from the 
nature of the business, with the general manage- 
ment of which he was entrusted (a). 

That the authority to borrow implied an 
authority to pledge the credit of the firm for 
the purpose of obtaining or seouring advances 
from others to constituents. 

field, further, that, if authority is established, 
the mere fact that the principal did not reoeiv^e 
any benefit does not rid him of his liability. 
The Bank of Bengal v. Ramanathan Ghetty, 
m C.W.N 329 = (1916) M.W N. 150=19 M L. 
T. 176=30 M.L.J. 232 = 3 L.W. 210 = 14 A.L J. 
917-23 O.L.J* 348 = 18 Bom. LR 387 = 32 
Ind. Oas. 419 = 43 O. 527-9 Bur. L.T. 1 (P.G.). 
Viscount Haldane, lord Wrenbury, 
Rlr John Edge and Mr. l ameer Aid. 

Reference (a) (1893) A.O. 170, 177, V. 

f3) Nattukottai Chetties— Agency, expiry of— 
Salary chit , meaning of— Intention and 
conduct of parties to be considered— Agent 
continuing after the period fixed in the chit 
—Fresh agency, if created , 


PWndpal and Agent— (Continued). 

A salary ohit is a business dooumqnt, and it 
only means that the agenoy shall not oease 
before the ~expiry of the period mentioned 
therein, but that it s^all last for three years 
certain after whioh date it may or may not be 
oontinued; and it does not follow that there 
is a fresh agency oreated after the said three 
years, 

The faot that the agent remained in secvioe 
muoh longer than the three years* period and 
rthat his pzinoipal then permitted him to go on 
leave and subsequently to resume his duties as 
agent support tbe conclusion that there was 
only one agenoy whioh did not terminate on 
the expiry of three years but oontinued till the 
death of the agent, Ramanathan Ohetty y. 
Kathlresan Ghetty, 31 M.L.J. 685 = 4 L.W. 
45fl*=(1916) 2 M.W.N. 360 = 36 Ind. Cas. 804. 
AYLING and SRINIVASA AlYANGAR, JJ. 

(4) Agency, termination of— Question of fact 
— Salary chit , meaning of — Evidence to be 
taken— Relevant considerations in deciding 
the question , what are— Practice among 
Nattukottai Chetties, 

The question when an agenoy is terminated 
is not a pure question of law but is a question 
of faot to be determined upon evidence. 

It oannot be said that an agency terminates 
ipso facto on the expiry of the term fixed in the 
salary chit, since the ohit can only mean that 
the parties expected the agenoy to olose at tbe 
end of the three years mentioned therein (a). 

In deciding tbe said question the practice 
among Nattukottai Chetties in tlje matter, and 
the various terms of the engagement between 
the parties obtainingun similar business tran- 
sactions are all relevant considerations, Na- 
gappa Chettlar v. Chidambaram Ghettlar, 
31 M.L.J. 687 = 4 L.W. 455-(19l6) 2 M.W.N. 
361 = 36 Irfd. Oas. 812. 

ayling and Srinivasa aiyangar; jj. 

Reference (a) 28 M.L.J. 140, Expl, 

(5) Agency , termination of—Qiiestionoffact — 
Certain items of credit or debit handed over 
by retiring agent— Agency, if put an end to 
—Civ, Pro . Code (V of 1908), O. VI, r. 17 
— Amendment of pleadings , when can be 
allowed — Plea of limitation affected by 
proposed amendment— Practice, 

The question when an agenoy terminates is 
a question of faot in eaoh case, and the oiroum- 
stanoe that certain items of oredit or debit were 
handed ovtfr at the foreign plaoe of business 
by the retiring agent to tbe suooessor does 
neoessarily put an end to the agenoy of the 
predecessor (a). 

If a oause of action is Bought to be added by 
way of amendment, and if a fresh 1 suit on that 
oause of aotion would be barred at the date of the 
amendment, Ihen the Courts would, ordioatily, 
but not always, not allow such an amendment, 
so as to prejudice the defendant by depriving 
him of the plea of limitation whioh he would 
be otherwise entitled to. 

Where the plaintiff sought to amend the 
plaint by Betting up a letter mentioned in 
thb defendant's written statement as an 
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Principal and Agent— (Continued). v « 

acknowledgment of liability and thereby to 
avert a pdbsible plea of limitation. 

Held that, since the • acknowledgment in 
question had existed at the time of the in- 
stitution of the suit, anil since no new oauB4 
of action was sought to be added, but the 
amendment was sought only for showing that 
the original cause of aotion as* laid was not 
barred by limitation, the amendment prayed for 
should have been granted. Mnthla Ohettlar v. 
Chidambaram Chettl. 31 M.L.J. 680=4 L.W., 
466= (1916) 2M.W.N. 362. 

AYLING and SRINIVASA AlYANGAR, JJ, 

Reference : — (o) 19 Q.B.D. 394, D. 

(6) Suit for account by agent against princi- 
pal it maintainable. 

An agent cannot bring a suit for accounts 
against his principal but only for the balanbe 
due upon an account. The agent alone is liable 
to render accounts and the principal is not. 
Goplklsan v. Padamraj, 12 N.L.R. 174. 
Mittra, opfg. A.J.C. 

(7) Practice of Nattukottai Chetties— Salary 
Chit— Stipulation by agent to get it back on 
bringing cash and rendering accounts— Agency 
terminated before rendering accounts and before 
taking back salary chit — Suit for accounts — 
Limitation— Arts. 89, 116, 120, Limitation Act 
(1908)— Agency when terminated— 8s, 201, 218, 
Contract Act, Yenkataohallam Chettl v. 
Narayanan Chettl, 28 M.L.J. 140 = 26 Ind. 
Gas. 740=39 M. 376. Bee Final Part, 1915, 
Ool. 1167. 

(8) Accounts ,' suit for— Principal and agent — 
Registered agreement hypothecating immoveable 
property — Limitation Act (1908), Sch, I, Arts. 
89, 132. Bares Santa Banerjee Ghowdhury 
v. Nawab All Slkdar, 21 O.L.J. 462 = 29 Ind. 
Oas. 848 = 20 O.W.N. 366. See Filial Part, 
1916. Ool. 1168. 

(9) Accounts , suit for , against agent— Stipu- 
lation to render accounts yearly— Limitation 
—Limitation Act (1908), Sch, I, Arts, 89, 
116. 132 — Death of principal — Agent con- 
tinuing in service of heir — Old agency if 
subsists — Contract Act , 8s. 209, 263 - Demand 
of accounts— Agent failing to comply, if refusal 
— Agent not responding to demand for explana- 
tion of account papers submitted , if refusal — 
Obligation to explain papers . Madhusudan 
Ben v. Rakhal Chandra Das Baiak, 19 O.W. 
N. 1070=22 O.L.J. 662-43 0. 248*-80 Ind. 
Gas. 697. See Final Part, 1916, Col. 1160. 

(10; Agent without authority to borrow— Agent 
borrowing and principal benefiting— Liability of 
principal. Buppayya Pattar v. Da wood Hajl 
Ahamad Bair, (1916) M.W.N. 761=32 Ind. 
Oas. 763. See Final Part, 1916. Ool. 1160. 

(11) Agent— Non-liability for ertor of judg- 
ment— Principal's liability to indemnify— Im- 
plied term of contract— Refusal to indemnify— 
Agent rescinding contract— Justification — Con- 
tract Act % 8s. 39, 206 Firm of Bajaram 
ffandlal v. Firm of Abdul Rahim, 9 B.L.R. 77 
=31 Ind. Oas. 460, See Final Part, 1916, 
Ool. 1162. 


i Principal and Agent— (Concluded). 

(12) Aooonnt, suit for — Proprietor appointed 
by a oo* proprietor as oommon manager for 
payment of debts on the estate, whether an 

1 agent of latter and, on his death, of hiB poos — 
Limitation. See ACCOUNTS, No. 4, 20 M.L.T. 
480. • 

(13) Deoree, against principal and agent — 
Prinoipal withdrawing from oontest— Agent’s 
right to appeal. See* APPEAL (GENERAL), 
No. 7, 26 P.R. 1916. 

(14) Broker liable as prinoipal— Custom and 
usage of Calcutta gunny market— Evidence of 
custom — Admissibility — Award by Bengal 
Chamber of Commerce — Jurisdiction. See 
Broker, No. 2, 20 C.W.N. 365. 

(15) Position of bfokers — Suit by broker for 
commission— Limitation. See BROKER, No. 1, 
14 A.L.J. 873. 

(16) Liability of prinoipal to pay money 
borrowed by agent under power of attorney — 
Aot done beyond scope of authority— Rights 
and liabilities of third persons dealing with 
agent. 8ee CONTRACT ACT, No. 143, 36 Ind. 
Oas. 968. 

(17) Mortgage deoree obtained by prinoipal 
— Execution sale — Purchase by agent on* hiB 
own aocount — Rights of prinoipal. 8ee EXE- 
CUTION SALE, No. 2, 30 M.L.J. 497. 

(18) See LIMITATION, No. 6, 30 Ind. Oas. 
# 691. 

(19) Suit by Prinoipal against agent for 
neglect or misconduct — When negleot or mis- 
oonduot becomes known to plaintiff— Fraud of 
defendant keeping plaintiff in ignorance of his 
right to sue. See LIMITATION AOT (1908), 
No. 159, 9 Bur. L.T. 130, 

(20) See POWER OF ATTORNEY, No. 1, 9 
Bur. L.T 166. 

(21) Station master entering into a special 
oontraot beyond the soope of hiB otdinary 
authority — Railway company not bound. See 
Railway, No. 3 , 14 a.L J. 601. 

Principal and Burety. 

(1) Prinoipal minor on the date of debt— Non- 
liability of former — Plea urged by legal represen- 
tatives of prinoipal debtor and also by Surety- 
Liability of surety. See CONTRACT ACT, 
No. 122, 64 P.R. 1916. 

(2) Debt barred by limitation against princi- 
pal, whether surety liable. See HINDU Law 
—JOINT FAMILY, No. 15, 1 Pat. L.J. 497, 

Priority. • 

(1) Application for attachment before judg- 
ment— Sammons to defendant to furnish secu- 
rity — Money paid into Court— Subsequent 
insolvenoy of defendant — Charge. Bee CIV. 
PRO. CODE (1908), No. 622, 39 M. 903. 

(2) Dispute as to, with regard to funds in 
receiver’s bands — Competent Court to decide. 
See Civ. PRO. CODE (1908), No. 462, 1 Pat. L. 
J. 449. 

(3) Gross and culpable negligenoe of vendor 
(first mortgagee) — In leaving title-deeds with 
vendee (mortgagor)— Whether prior mortgage 
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Priority— (Concluded), 

postponed thereby in favour of subsequent 
mortgage by deposit of title-deeds. See Mort- 
gage (General), No. 29, 43 G. 1062. 

(4) Prior unregistered mortgage— Subsequent 
registered mortgage. See MORTGAOE (GENE- 
RA^), No. 38. 30 Ind. Cas. 388. 

, i 

Private Pathway. t 

Private pathways whether vest in Munici- 
pality— Right of oontrol by Municipalities— 
Difference between roads vested in Municipali- 
ties and other*. roads See BEN. ACT 111 OF 
1884 (Municipal), No. i, 43 0. 130. 

c 

Privileged Communleatlone. 

(1) Report of Company's agent for being laid 
before Company's solicitor whether privileged. 
See COMPANY, No. 2, 8 Bur. L.T. 274. 

(2) Conversation between one of several 
defendants and the plaintiff’s pleader about 
compromise of suit if admissible in evidence. 
See Evidence act, No. 9, 20 C.W.N. 1217. 

(3) Note of evidence to be given by witness — 
Refusal to produce it if should prejudice party 
—Note whether privileged. See WILL, No. 10, 
20 C.W.N. 617. 

Privileges. 

Suits to enforce — Sanction when necessary. 
See CIV. PRO. CODE (1908), No. 13. 3 L.W. 
512. 

Privity of Contract. 

(!) When arises. See CONTRACT, No. 5, 
(1916) M.W-N. 206. 

(2) Absence of— Direction to purchaser to pay 
vendor's debt— Right of oreditor to enforce Buoh 
undertaking. See CONTRACT ACT, No. 62, 
36 Ind. Cas. 792. 

Privity of Estate. 

Mortgagor who has mortgaged before Buit 
cannot represent the estate— Decree not binding 
on mortgagee not a party. See RES JUDICATA, 
No. 14, 18 Bom. L.R. 767. 

Privy Council. 

See APPEAL TO PRIVY COUNCIL. 

Practice of— Use of document as evidence in 
Privy Council . 

A dooument in order" that it may be used 
before the Privy Counoil must be endorsed by 
the Judge as p'roved against or admitted by the 

S erson against whom it is used, Mlrza Sadlk 
[main Khap v. Nawab Salyed Hashlm All 
Khan, 31 M.L.J. 607-14 A.L.J. 1248 -(1916) 
2 M.W N. 677-21 C.W.N. 130-18 Bom. L.R. 
1087 — 19 O.C. 192 = 21 M.L.T. 40-38 A. 627- 
36 Ind. Oae. 104 (P.C.). 

LORD ATKINSON and LORD PARKER OF 

Waddin gton , Sir John Edge and 
Mr. ameer ali. 

Probate. 

See ACT X OF 1886. 

See ACT V OF 1881. 


P<obate— (Co ntinued ) . 

See ADMINISTRATION. 

See Executor. 

See Letters of Administration. 

See Will. r 

• (1) Application for revocation- When to be 
made— Reversioner , if can apply — Acquies- 
cence — •• Delay — Compromise — Family 
settlement — Will , thirty years old , proof of . 

Although there may not* be a fixed time 
within which an application for revocation of a 
^probate may be made and although there may 
not be acquiescence, a person may be debarred 
by long delay in making suoh an application. 

A reversioner can apply during the lifetime 
of the widow for a revocation of the will. 

The rule that a will more than thirty years 
old may be read in evidence without proof of 
itc execution, is inapplicable to proof of a will 
In the probate Court. " 

There is a distinction between a oase where 
the acquiescence alleged occurs while the act 
aoquiesced in is in progress, And another, where 
the acquiesoence takes place after the act has 
'oeen completed. In the former oase, the 
acquiescence is quiesoenoe under suoh circum- 
stances as that assent may be reasonably 
inferred from it. In the latter case, when the 
act is completed without any knowledge or 
without any assent on the part of the person 
whose right is infringed, the matter is to be 
I determined on vory different legal considers* 
*1 tious. A right of aotion has then vested in 
! him, and mere delay to take legal proceedings 
I to redress the injury cannot, bv itsolf. oonsti- 
' tute a bar to such proceedings, unless the delay 
' on his part, after bp acquired full knowledge, 

| had affected or altered the position of his 
j opponent (a). 

i A compromise amounting to a bona fide 
! settlement of disoutes binds the reversioners 
quite as muoh as a decree on a contest. This 
! rule is subject to the qualification that the 
compromise was made bona fide for the benefit 
of the estate and not for the personal advantage 
of the limited owner (6). 

A family settlement presupposes that there 
are bona fide claims on either side and an honest 
i settlement after full disclosure of faotB on either 
j side. 

, Where one party seoretly and fraudulently 
; obtained probate of a will and the other party 
j wanted to have it revoked, the former agreed to 
' pay a largqr annuity, and obtained au admission 
| of the genuineness of the will which might be 
| used against the reversioners ; 

Held, that, under the oircumstanoes, the 
1 principle of family settlement did not apply. 

Shy am Lai v. Rameewarl, 28 C.L.J. 82-88 
! Ind. Cas. 273. 

i N. R. Chatterjee and Mullick, JJ. 

Referenced:- fa) 21 C.L.J. 667, F. (b) 21 G. 
L.J. 167 (163), F, 

1 (2) Specific Relief Act , 8 . 42— Probaie t appli- 

! cation for— Caveat — Probate granted upon 
finding that will genuine and caveator 
i had no lc&us standi to oppose— Suit by 
j t caveator for declaration that he has suffi- 
cient interest to apply for revocation of 
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Probate— {Continued ! . > 1 

probctfe, if Has— Probate Court's decision 
on matter within its jurisdiction if reverse 
ble by another Court^-Stnct fulfilment of 
statutory conditions , when declaratory de- 
cree prayed for, necessary — Rea judioata— 
Decisions of Probate Court onmaUers other 
than genuineness of will if conclusive— Rule 
of res judioata, not a technical rule . 

On B’s death leaving two widows, but no 
male issue, R applied tor probate oi what he 
alleged was B’s will. The widows did uou 
oppose the application but the present plaint- 
iffs amongst others lodged caveats. The 
matter waB thereupon heard as a suit with 
R as plaintiff and the oaveators (faoluding the 
present plaintiffs) as defendants, and that Court 
held that the present plaintiffs had no right to 
oppose the application and that the will pio- 
pounded watf genuine. The plaintiffs then 
brought this suit against R and others for a 
declaration that they wore the nearest rever- 
sioners according to Hindu Law of B and 
as such entitled to apply to the Probate Court 
to get the probate to R revoked. * 

Held, that the declaration could not be made 
under S. 42 of the Specific Relief Act, as, having 
regard to the decision that the will was genuine, 
the plaintiffs were not entitled to k< a legal 
character or to a right as to property. 3 * * * * * * * 11 

That the will having been affirmed in a Court 
exercising appropriate jurisdiction, tbe propriety 
of that decision could not in the circumstances 
of the case be impugned by a Court exercising 
any other jurisdiction. 

The Oourt’s'power to make a declaration with- 
out more is derived from £. 42 of the Specific 
Relief Aot, and regard must be had to its 
precise terms. 

The application of the rule of res judicata by 
the Courts in India should be influenced by no 
technical considerations of form, but by matter 
of 6ubstanoe within the limits allowed by law. 
Sheopavaan Singh v. Ramnandan Prashad 
Narayan Singh, 20 C.W.N. 738-14 a.L.J. 
466-23 C.L.J. 621-18 Bom L.R. 397-43 C. 
694 = 31 M.L.J. 77 = 20 M.LT 1 = (l 916; M. 
W.N. 419 = 3 LW. 644 = 33 Ind. Cas. 914 
(P.O.). 

lord Chancellor, Viscount Hal- 
dane, sir John Edge, Mr. ameer 
ALI and SIR LAWRENCE JENKINS. 

(3) Application for probate of a Will— Petition 

of compromise between propoundtr and objec- 

tor dividing testator's property— Probate case 
decided on such compromise without proof of 
Will, whether legal— Civ Pro . Code (1908), 
O. XXIII, r. 3 —8. 83, Probate and Ad- 
ministration Act (V of 1881). 

There oan be no dismissal of a probate oase 

in accordance with tbe terms of»a petition of 

compromise between the propounder aud 

objector. The main issue in such a case is 

whether or not the Will has been proved and 

the only effect of a compromise is to reduce a 
contentious proceeding into one whiob is not 
oontentiouB, but this does not absolve the Court 
from the task of either granting probate , or 
refusing it. If a compromise has been made 


Probate— (Concluded). , 

and the objeotor withdraws from the^ contest, 
the Court will grant probate in common form, 
but the Court cannot dismiss the case altogether 
and embody tbe terms of the compromise as if 
tbe deoree was one capable of execution by <him. 

S 83 of tbe Probate and Administration ,Act 
read with 0.' XXIII, r. 3, Oiv. Pro. Code, 
merely meanB.that in ) probate case the Oiv. 
Pro. Code so far as possible determines the 
procedure of the Court. These sections no- 
where nety that it is competent to the Court to 
allow the partioi to divide tbe ^testator’s pro- 
perty without proving the Will. Mussammat 
Janakbatl Thakuraln v. Baton Oajanand 
Thakur. 20 C.W.N. 986=1 Pat. L.J. 377. 
MULLICK and KlNGSFORD, JJ 

References 14 C.W.N. 1068 ; 12 O.L.J. 91, 
R. 

(4) Will — Probate— Executor who has not re- 
nounced must , when cited in Court, take out 
probate — Letters of administration can 
issue, if he fails, to be a competent appli- 
cant 

An exeautor called upon by oitation to aooept 
or renounce is clearly compellable, if he accepts, 
to take out probata witbin a limited time? If 
be does not so, letters of administration with a 
oopy of the will annexed mav be granted to 
any competent applicant. Kavaijl v. Bal 
Dtnbai, 18 Bom. L.R. 766=40 B. 666 = 36 Ind. 
Cas. 373. 

Beaman and Heaton, jj. 

(6) Caveat— Court-fee. 8ee COURT FEES 
ACT, No. 30, 20 C.W.N. 787. 

(6) Probate of wilLeffeot of. 8ee EVIDENCE 
ACT, No. 103, 4 L.W. 349. 

(7) Letters of administration — Grant, order 
of— Minor heir not made party — Revocation 
proceeding— Guardian ad litem appointment of 
— Contentious suit — Minor not being oited 
nor being properly represented, effect of. See 
Letters op administration, No. l, 23 0. 
L.J. 79. 

Probate and Administration Aot. 

See ACT V OP 1881. 

Probate Proceedings. 

(1) Will— Probate— Adoption— Title. 

A Probate Court oannot enquire into the 
title of the testator in tbe properties oovered in 
his will. The question whether or not a certain 
person was adopted fiy the testator is not a 
matter whiob could bo decided in a Probate 
proceeding. Mahasundar Kuer v. Ram Ratan 
Prasad Sahl, 36 Ind. Cas. 416. 

ATKINSON and KlNGSFORE* JJ. 

Reference : — 20 B. 210, D, 

(2i Right of creditor to come in suoh proceed- 
ings. See WILL, No. 16, 30 Ind. Oas. j538. 
Procedore. 

See Practice and Procedure. 

Procession. 

(1) Ultra vires — Government Resolution- 
Prohibition of procession throughout a 
District for all ttme— Vyaaantol procession 
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Prooeaalon— iponcluded ) . 

— District Police Act {Bom, Act IV of 1890). 

, 8b, 43, 44 — Public road — Right of the 
public to use public roads. 

The Government of Bombay issued a Resolu- 
tion thereby it was directed that permission 
should not in future be given to hold Vyaaantol 
processions in the Belga'um District. A suit 
h&ving been brought to challenge the validity 
of the Resolution : — 

Held, that the Resolution was ultra vireS of 
Government, as it fell neither under 8. 44 nor 
under 8. 43 of "the District Polioe Aot, 1890. 

8. 44 deals not with the prohibition of 
religious oeremonials, but with the maintaining 
of publio order at religious oeremonials whioh 
are not prohibited. 

8. 42 enables the Magistrate to issue lawful 
orders only whenever and for such time as it 
shall appear necessary and the orders are to 
operate in such town or village or the vicinity 
thereof as may be directed ; in other words, the 
powers of prohibition conferred upOD the 
Magistrate are by the statute expressly limited 
both in time and in place, the limitation of 
place being to a particular town or village or 
the fioinity thereof. 

All members of the publio and overy seot 
have a right to use the streets in a lawful 
manner, and it lies on those who would restrain 
them in its exeroise to show some law or custom 
having tbe force of law depriving them of the 
privilege. Dundappa Mallappa Slgandhl v. 
Secretary of State, 18 Bom. L.R. 460. 
Batchelor and Shah, jj. 

(2) Mandamus— Commidftioner of Police — 
Refusal to issue license to conduct, though right 
established by Civil Court — Apprehension of 
breaoh of the peace. Bee MAD. ACT III OP 
1888 (City Police), No. 1. 31 M.L.J. 426. 

Prooess- server. 

(1) Examination of, before passing ex parte 
decree. See CIV. PRO. CODE (1908), No. 351, 
31 lnd. Cas. 479. 

(2) Assault on. See CBIM. PRO. CODE, 
No. 8, 19 O.C, 91. 

Professional Tax. 

8uit to reoover Katiari dues— Jurisdiction of 
Small Cause Court. See BEN. ACT VIII of 
1885 (TENANCY), No. 91-d, 36 lnd. Cas. 600. 
Pro-forma Defendant, * f 

Decree againrt, in — Ejectment suit wherein 
no relief olaimod against him. 8ee EJECT- 
MENT, No. 9, 31 lnd. Cas. 861. 

Promissory Nbte. 

(1) Pro-note executed by mother of minor as 
his guardian for money borrowed for purposes 
binding „ on minor — Pro-note riot signed by 
mother as guardian— Liability of minor or his 
estate — 8s, 28. 30, Negotiable Instruments Act 
— Applicability of Hindu Law, Padma 
Krishna Chettiar alias Krlstna Iyer v. Naga- 
manl Animal, 1£ M.L.T. 216=30 lnd. Oas. 
574=39 M. 915. See Final Part. 1915, Col. 
1168. 


Promissory Note— (Continued), 

(2) Failure of consideration of— Payee of a 
promissory note endorsing it after maturity , 
effect of . Aljax Husain Byed v. Mina Moham- 
ad Sajjad. 18 O.C. 972=32 lnd. Oas. 432. 
See Final, Part, 1915, Col. 1168. 

(3) Suit on a— Agreement to abide by oath 
— Evidenoe 'recorded prior to agreement — 
Agreement proving abortivq— Suit, if oan be 
deoided on evidenoe taken — Praotioe. See AOT' 

X OP 1878 (OATHS), No. 2, 4 L W. 258. 

0 • 

(4) Payable on demand to person or bearer or 
order— If illegal and void— Right of creditor to 
get a decree apart from the note — Negotiable 
Instruments .Act, Bs. 1 and 19. See AOT II OF 
1910 (Paper Currency), No. l, (1916) 2 M. 
W.N. 210. 

(5) Execution in one plaoe and assignment 
in another — Buit by assignee in Court within 
whose jurisdiction assignment is made— Main- 
tainability. Bee ClV. PflO. CODE (1908), 
No. 61, 31 M.L.J. 816. 

, (6) Jurisdiction — Promissory note — Place of 
execution different from place of delivery — 
Institution of suit at latter plaoe— Validity. 
Bee CIV. PRO. CODE (1908), No. 62, 2 P.R. 
1916. 

(7) Endorsement— Presumption of considera- 
tion — Oral evidence to prove consideration for 
endorsement. See EVIDENCE ACT, No 62, 32 
lnd. Cas. 233. 

(8) Suit on— Oral ovidenoe to show agree- 
ment for different rate, of interest from that 
provided in pro-note — Proof of "repugnant or 
inconsistent terms. , See EVIDENCE ACT, 
No. 61, 36 lnd. Cas 957. 

(9) Presumption as to oonsidoration. See 
HINDU LAW— ALIENATION, No. 24, 34 lnd. 
Cas. 617. ‘ 

(10) Executed by the manager — Suit by trans- 
feree— Other members of tbe family if liable — 
Liability whether on the note or on original 
debt. See Hindu Law (Debts), No. 3, 3 L. 
W 463. 

(11) By some members for family purpose— 
All members liable. See HINDU LAW— JOINT 
FAMILY, No. 20, 31 lnd. Cas. 317. 

(12) Collateral agreement fixing time for pay- 
ment — Starting point of limitation. See LIMI- 
TATION AC?? (1908), No. 149. 3 L.W. 38. 

(13) Suit on, if confined to the maker. See 
Limitation act (1908), No. 80, 3 L.W. 231. 

(14) By a young boy just emerged from 

minority with large expectations — Burden of 
proof re- passing of consideration. See NEGOTI- 
ABLE INSTRUMENTS ACT, No. 28, 31 lnd. 
Oas. 739. * 

(15) Suit by holder in due oourse— Disoharge 
of maker— Payment in duo oourse— Plea of 
payment to payee before endorsement— Validity 
of dofenoe— Equities between maker and payee 
if applicable to endorsee. See NEGOTIABLE 
INSTRUMENTS ACT, No. 5, 4 L. W. 34= (1916) 

2 M.W.N. 107. 
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Promluory Note— {Concluded), 

(16) 8uit on — Pro-note not endorsed to 

plaintiff — Suit whether maintainable. See 
Negotiable Instruments act, No. 4, 3 
L.W. 171. , 

(17) No stipulation as to interest — Contem- 
poraneous written agreement— Provii ion for 
interest— Validity. Bee NEGOTIABLE INSTRU- 
MENTS AOT. No. 30, 12 N.L.R. 9. 

(18) Ohit given for an existing liability — 
Want of stamp— Inadmissibility of the doou- 
ment in evidence— Right to recover on the. 
original oause of aotion. See STAMP ACT 
(1899), No. 1, 34 Ind. Oas. 417. 

(19) Instrument when does not amount to a 
— Insufficiency of stamp — Admissibility m evi- 
dence. See STAMP ACT (1899), No. 11, 18 
Bom. L.R. 124. 

• 

(20) Entry in account book — Promise to pay 
— Nature of document— Objeot of promissory 
note — Original consideration — Suit thereon 
when maintainable — Execution of the note 
outside British India — Suit in British India — 
Suit if maintainable without stamp. See 
STAMP ACT (1899), No. 3, 9 8.L.R. 150. 

Proof. 

(1) Pleadings— Written statement — Speoifio 
denial — In absence of denial, facts alleged 
treated a9 admitted — Praotioo— Of letter. See 
Civ. Pro. Code (1908), No. 368, 18 Bom. L. 
R. 946. 

(2) Fraud, allegations of — Speoifio charge 
and strict necessity of. See CONTRACT ACT, 
No. 2, 24 O.L.j: 335. 

(3) Age — Certificate by d Medical man to 
private patient— Former judgment regarding 
age — Whether relevant — Value — Minority — 
Party pleading the same— Burden of proof. 
See Evidence Act, No. 7, 33 Ipd. Cas. 142. 

(4) Document proved to have been executed 
in the presence of one attesting witness who 
was examined — Whether execution valid. See 
Evidence act, No. 40, 14 a.l.J. 1041. 

(51 Fraudulent motive— Pleadings and proof. 
See Fraud, No. 5, 36 Ind. Cas. 965. 

(6) Dedication— What it involves—, thereof 
— Limited dedication— Possibility— Express or 
implied dedication — Presumption. See MAHO- 
MEDAN Law (WAKF.) No. 11, 33 Ind. Cas. 91. 

(7f Matathipatbi, suooession to— Usage, proof 
of. Bee MUTT, No. 1, 34 Ind. Cas. 875. 

(8) Trespass - What constitutes. See TRES- 
PASS, No. 2, 1 Pat. L.J. 533. 

Property Protection (Succession). 

See ACT XIX OF 1841. 

Proprietary Estates (Ylllage Service) Act. 

See MAD. ACT II OF 1894. 

Proprietary Rights. 

(1) Proprietary rights without buildings sold 
—Exproprietary tenancy— Out buildings , 
nature of. 


• Proprietary Rights— (Concluded). 

The question whether or net certain build- 
ings are appurtenanors to the holding of a- 

• particular tenant, in the sense that the tenaht 
oannos be ejeoted therefrom so long as his 
tenancy subsists must be regarded as a mjxed 
question of faot and of law. 

By a deed of pale the defendants purported to 
tranter to the plaintiff the whole of their pro- 
prietary rights* in a village and in the same 
deed of sale they expressly specified the dera 
and 'build mgs, appertaining thereto as inoluded 
in the property transferred to the plaintiff. 
The plaintiff, after considerable difficulty, 
seemed to have obtained poBsessipn over the 
buildings purported to be oonveyed to him. 
Plaintiff’s attempt to obtain possession over 
certain out buildings were resisted by the 
defendants. Thereupon the plaintiff brought a 
suit for possession, wherein the defendants 
pleaded inter alia that these outbuildings were 
made by them tor the Btorage of agricultural 
implements and for the shelter of their oattle 
and that they were, therefore, appurtenances to 
the tenant holding whioh the defendants still' 
possessed in the village. Held that the transfer, 
in respeot of these buildings and of the land on 
which they stood, was not limited in any way 
by the operation of the statute whioh created 
the ex* proprietary holding and that the defen- 
dants had no right to oooupy these outbuildings 
and to claim to treat them as appurtenanoes to 
their holdings. Umrao Singh v. Chheda Lai, 
35 Ind. Cas 262. 

PlGGOT and WALSH, JJ. 

(2) Oudh Settlements— Effect of— Proprietary 
rights, proof of. See SUMMARY SETTLE- 
MENT, No. 1, 34 Ind.Oas. 768. 

Protected Gaontla. 

See GAONTIA, No. 1, 1 Pat. L.J. 293. 
Protection Order. 

(!) Pendency of insolvency proceedings — 
Leave of Court for application to arrest insol- 
vent — Effeot of refusal of disoharge on. See 
ACT III OF 1909. (PRESIDENCY TOWNS 
INSOLVENCY), No. 3, 9 Bur. L.T. 252. 

Protection of Property (Succession) Act. 

Soe ACT XIX OF 1841. 

Provident Fund. 

• 

Provident Fund money — Remittance by 
money order — Post office whether agent— 
Attachment by deoree-holder while money in 
custody of post office — Employee applying for 
adjudication as insolvent— No orddr of adjudi- 
cation— Money not oapable of being kept in 
Court. 8ee AOT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 37, 14 A.L.J. 236. 

Provincial Insolvency Act. 

See ACT III OF 1907. 

Provincial Small Cause Courts 4<>t. 

See ACT IX OF 1887. 
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Provincial Small dance Ooarts (Amendment) . 
Act. , 

See ACT VI Qf 1914. 

« 

Public ' 

U) Limited aocess of, to a private place— 
Presumption of dedication of road to public. 
Bee PUN. ACT III OF 1911 (MUNICIPALITY), 
Nd. 1, 109 P R. 1916. . 

r (2) Vacant spaoe — IJser by — presumption of 
dedication. See PUN. ACT III OF 1911 
Municipality), No. 2, 108 P.R. 1916. . 

Public Body ( . 

(1) Corporation or, having statutory duty 
to perform-i-Power of k Court to compel its 
performance. See MANDAMUS, No. 1, 31 M. 

L. J. 634. 

(2) See SPECIFIC RELIEF ACT, No. 46, 31 

M. L.J. 634. 

Public Charitable Trust. 

See CIV. PRO. CODE (1908), No. 166, 31 M. 
L.J. 280. 

Public Demands Recovery Act. 

See Ben. ACT I of 1895. 

Public Drain. 

If becomes public way when filled up. See 
Trespass, No. l, 20 C.W.N. 773. 

Publlo Institutions. 

Committee's power to collect subscription 
— Committee , obligation of , to general public 
to accept subscription offered . 

Held, that, although a committee is entitled 
to oolleot subscriptions for the purpose of main- 
taining a public institution, they are under no 
obligation whatever to "the general publia to 
aooept any subscriptions whioh may be offered 
to them. Abhoy Pado Bose v. The Manag- 
ing Committee of the Queen's Anglo Sanskrit 
School, Lucknow, 19 0.0.15 = 34 Ind. Cas. 
263. 

LINDSAY, J.C. 

Public Officer. 

Bee SPECIFIC RELIEF ACT, No. 46, 31 M L. 
J. 634. 

Public Policy. 

(1) Acquisition of property by Kanungo — 
Not opposed to. Seo CONTRACT ACT, No. 20, 
14 A.L J. 969. 

(2) Agreement opposed to publio policy — 
Assignment of mortgage taken by patyrari 
benami — Nqt void. See CONTRACT ACT, 
No. 19, 14 A L.J. 962. 

(3) Oontraot — Uncertainty— Agreement by a 
Oayawal fcb pay part of bis eArnings from 
certain ceremonies to an Aoharjya — Maintain- 
ability of a suit on the agreement. See RIGHT 
OF SUIT, No. 2, 1 Pat. L J. 539. 

Publlo Streets. 

*1) Private pathways whether vest in Munici- 
pality — Right of control by Municipalities— 
Difference between roads vested in Municipali- 
ties and other roads. See Ben. ACT HI OF 
1884 (MUNICIPAL), No. 1, 43 0. 130. 


Publlo Streets— (Concluded). 

(2) Drain part of. See MAD. AOT III OF 1904 
(City Municipality), No. l, 30 Ind. Oaa. 
683. 

(3) Remedy of persons dissatisfied with any 
aot of Municipal Committee— Power of Com- 
mittee to direot removal of verandah projecting 
on paymept of compensation. See PUN. 
ACT III OF 1911 (MUNICIPALITY), No. 9, 
104 P.R 1916. 

(4) Rigjit of the publio to use publio roads. 
See PROCESSIONS, No. 1, 18 Bom. L.R. 460. 

Publlp Thoroughfare. 

Publio and private nuisances — Right of suit 
—English and Indian Law— Special damage— 
Obstruction of — Right to hold procession. See 
Nuisance, No. l, 12 N.L.R. 130. 

c 

Public Trust. 

(1) See Civ. Pro. Code (1882), No. 31, 36 
Ind. Cas. 880. 

(2) Cause of action as to — Practice of District 
Courts to enquire first whether subjeot-matter 
of trust is publio— Publio trust, if may be 
declared, when suit dismissed for want of cause 
of action. See Civ. PRO. CODE (1908), No. 177, 
20 C.W.N. 1354. 

(3) 8uit re— Consent of Advooate-Goneral — 
Right to worship idol. See CIV. PRO. 0ODE 
(1908), No. 179, 35 Ind. Cas. 846. 

Punjab Acts. 

See ACTS— Punjab acts. 

Purchase Money. 

Refund of— Right of suit by auotion-purohaser 
—Aot X'lV of 1882, 8. 316. Bee CIV. Pro. 
Code (1908), No. 521, 14 A.L.J. 1216. 

Putni, 

Sale of , in execution of decree for arrears 
of rent — Purchaser if liable for arrears 
previous to confirmation of sale. 

The plaintiffs purchased a putni taluq at a sale 
held in execution of a decree for arrears of rent 
due thoreon Some of the putnidars applied to 
set aside the sale, and, while the proceedings 
for sotting aside the sale were pending# the 
zemindar brought a suit against the reoorded 
putnidors for arrears of rent subsequent to the 
prriod oovered by the deoree in excoution of 
whiob the sale was held at whiob the plaintiffs 
purchased the taluq. The plaintiffs were made 
parties to this suit which was .decreed and in 
exeoution of the decree the putni was put up for 
sale, and tjie plaintiffs whose purohase at the 
previous sale had been by that time finally 
oonfirmed deposited the decretal amount and 
saved the putni from sale* 

Held, that, in the absenoe of anything to 
denote the oontrary, a sale of a tenure held in 
exeoution of a deoree for Its own arrears of rent 
.passes it free from liability for previous arrears, 
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Patnl— [Concluded) • • 

and the plaintiffs were not liable for the arrears 
of rent for the period prior to the date of con- 
firmation of sale at whioh they purchased the 
putni. Mathura Mohan Saha y, Nabin 
Chandra Dntt, 30 C.W.N. 749=34 O.L.J. 
34 = 94 I nd. Cas. 180. 

N.R. OHATTBRJBE and RICHARDSON, JJ. 

Putnidar. 

(1) (tyiowkidari Ohakran land resumed and 
settled with zemindar— Suit by, for possession 
of those lands — Cause of aotion — Ejectment of 
tenants settled by zemindar. See BBN. ACT 
vi op 1870 (Village Ciiowkidab), No. l, 
39 Ind. Cas. 593. 

(2) See ADVERSE POSSESSION, No, 4, 35 
Ind. Cas. 60 = 21 O.W N. 199. 

(3) Agreeing to pay into tbe Collectorate the* 
amount of revenue payable by the landlords on 
their account — Buit for apportionment by some 
of tho co-sharer landlords. See TRANSFER OF 
PROPERTY ACT, No. 30, 34 Ind. Cas. 409. 

Putrlka Putra. 

(1) See Hindu Law (adoption), No. 14, 

1 Pat. L.J. 581. 

Question of Fact. 

(1) Agency, termination of. 

The question when an agency is terminated 
is not a pure question of law but is a question 
of fact to be determined upon evidence. 
Nagappa Chettlar v. Chidambaram Chettlar, 
31 M.L.J. 697 = 4 L.W. 453 = (1916) 2 M.W.N. 
361 = 36 Ind. Cas. 812. 

AYLING and SRINIVASA* IYENGAR, JJ. 

(2) Agency , termination of. 

The question when an agency terminates iB 
a question of fact in each case. Muthia Chettlar 
v. Chidambaram Chetty, 31 M.L.J. 688 = 4 
L.W. 456 = (1916) 3 M.W.N. 362. 

AYLTNG and SRINIVASA IYENGAR, JJ. 

(3) Whether question of “ intention '* with 
whioh a transfer of property has been made is 
one of law or fact. See ACT III OF 1907 (PRO- 
VINCIAL INSOLVENCY), No. 4, 102 P.R. 1916, 

(4) Acquiescence and necessity. See ALIE- 
NATION, No. 1, 107 P.R. 1916. 

(5) Finding that a certain amount of the 
consideration money was returned after Regis- 
tration is a. See APPEAL (SECOND APPEAL), 
No. 6, 315 P.W.R. 1916. 

(6) See CHOWKIDARI CHAKRAN LANDS, 
No. 1, 32 Ind. Cas. 545. 

(7) See SHAMILAT, No. 2, 36 Ind. Cas. 
601 = 3 P.R. 1917. 

Question of Law. 

(1) Commissioner — Taking of accounts — 
Poiver to decide questions of law— Court's 
jurisdiction to decide the questions — High 
Court Buies ( Original Side), rr. 397, 399. 
The Commissioner on the Original Side of 
the High Court is entitled to decide questions 
of law whioh may arise while taking the 
aooounts. It is not open to any of the parties 

77 


Oaeitlon of Law— (Concluded), , 

• 

to the reference to ask the Judge to give his 
opinion on questions of law which have arisen* 
fti the taking of the aooounts. The parties can 
only file exceptions to his report when made. 
'Laxmlbat v. Husalnbhal, 18 Bom. L. R. 
798 = 36 Ind. Cas. 618. 

MACLEOD, J. * 

(2) Whether Question # of M intention” with 
whioh a transfer of property has been made is 
fne of law er faot — Revision. 8eo ACT III OP 
1907 (PROVINCIAL INSOLVENCY), *No. 4, J02 
P.R. 1916. 

(3) Appeal to Privy Council— Substantial, to 
be involved. 8ee APPEAL TO PRIVY COUNCIL, 
No. 2, 30 Ind. Gas. 239* 

(4) See CIV, PRO. CODE (1908), No. 224, 30 
Ind. Cas. 372. 

(5) Application for leave to appeal to Privy 
Council — Involved in appeal, nature of. See 
CIV. Pro. CODE (1908), No. 219, 19 O.C. 131. 

• (6) Res judicata— Wrong decision in prior 
suit on — Bar of subsequent suit — Estoppel. 
See CIV. Pro. CODE (1908), No. 24, 36 Ind. 
Cas. 268. • 

(7) See RES JUDICATA, No. 13, 31 M.L.J. 
513. 

(8) Erroneous decision on. See RES 
JflDlCATA, No. 27. 31 Ind. Cas. 269. 


Railway. 


(1) Railway Company— Risk-note— Wilful 

neglect— Sale of gotjds— Liability. 

Certain perishable goods were consigned to 
the plaintiffs to be carried by the B.B. andO.I. 
Railway to a station on the G.I.P, Railway. 
The bags containing the goods were duly carried 
to a station where they were put into an empty 
waggon belonging to the G I.P. Railway. The 
bags should have been taken out or the waggon 
detached from the train at Wardha junction, 
but instead of this they were carried on to 
Nagpur, and there they remained unuoticod by 
the authorities. On discovery they were des- 
patched from Nagpur, and reached their destin- 
ation where they were found in a stinking 
condition. They were sold by public auotion 
and fetohed Rs. 30. No previous notice of the 
sale was given by the Railway authorities to 
the plaintiffs or their agents or the person in 
possesion of the railway reoeipt The goods 
were carried under what was called *a risk-note 
Form H. Under this note tbe consignors under- 
took to hold tbe Railway administration 11 free 
from all responsibility.. .except for the loss of 
the oomplete consignment due either to the 
wilful negleot of tbe Railway Administration 


\ 


Held that neither tbe non-transhipment of 
the goods nor their sale without notice was 
equivalent to wilful- negleot on the part of the 
Railway Administration, Jbannl Lai v. The 
Bombay- Baroda and Central India Railway 
Company, 14 A.L.J. 396. 

Ohamier, j, 
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Rail way — (Qoncluded) . 

(2) Gpods — ■ Carriage of — Liability under 
, Rtsk note Form B — Wilful neglect , 

meaning— Neglect on the part of railway — > 
Plaintiff bound to prove . 

W hen goods have been carried under a special 
contract, limiting the responsibility of the 
railway, embodiod in a*risk note Form B, the 
plaintiff has to allege f and prpve, not merely 
that the railway or its servants have committed 
a breach of the ordinary contract of bailment, 
but that thoy have been guilty of wilful neglect, 
and that he*haB suffered loss as a oomcquenoo 
of such neglect. 

A person te said to be guilty of wilful neglect 
when he intentionally, and of set purpose, does 
something which ought Either to be done in a 
different manner, or not at all, or omits to do 
something which ought to be done. Loss is 
said to bo due to wilful neglect whon such 
nogleot is either the sole effective cause of the 
loss, or is bo connected with it as to be 
materially contributing thereto. The Firm of 
Doulomal KuBholdas v. Secretary, of State, 
9 H.L.R. 177 = 32 Ind. Cas. 551. 

Pratt, j.o., and Crouch, a.j.c, 

(3) Contract— Principal and agent— Railway 
Company and Station Master — Agent enter- 
ing into a special contract beyond the scope 
of his ordinary authority — Principal not 
bound . 

The plaintiff in good faith relying upon inform 
mation supplied to him by the Station Master 
of a certain Railway Station as to the rate of 
freight to bo charged on certain goods consign- 
ed the goods for carriage by the Railway. Tho 
ratequotod was a speoiaUionoessiou rate which 
did not apply to the plaintiff’s consignment. 
At destination the under-charge was discovered 
and delivery waH refused except on payment of 
the proper freight. The plaintiff refused to 
pay and sued the Railway Company for dama- 
ges for non-delivery. 

Held t that tho oontraot made with the plaint- 
iff was by a person who had no authority on 
behalf of the defondant Company to outer into 
a special contract, namely, a oontraot to carry 
goods on concession rates which did not apply 
to the oasc, and that the Railway Company 
was not liablo for tho breach. Govind Ram Y. 
0. 1. P. Railway, 14 A.L.J. 601 = 35 Ind. Cas. 
208. 

BANEKJI, J. 

(4) Promise to charge at waggon r&to — 
Charge at qiaund rate — Legality. See CON- 
TRACT, No. 10, 14 A.L.J. 494. 

Railway Company. 

(1) Liability -Risk note Form E , consignment 
under— Wilful neglect. 

The plainiilL delivered oortain bags of tho 
potatoes to the E. B. and C. 1. Railway to be 
carried to a station on tho G.I.P. Railway and 
there delivered to the consignors or to their 
order. The goods were carried undor what is 
called risk note Form H. The bags were duly 
carried to tfre Junction station of the two 
Railways where they were put into an empty 
waggon belonging to the G.I.P. Railway. They 


'Railway Company — ( Concluded ). 

should have been taken out of fche waggon 
and transhipped at another Btation. But this 
was not done and ihe bags were carried on to 
some other station where they remained un- 
noticed for some time. Thereafter they were 
sent ttf their destination. On examination 
they were found by the Railway authorities 
to be in a stinking condition. So they were 
sold by publio auction. ' No previous notice 
was given to the plaintiffs or their agenft or to 
any persrin in possession of the Railway receipt 
by the Railway authorities. In a suit by the 
plaintiffs, held that tba Railway authorities 
were 'not guilty of wilful nogleot within the 
meaning of tho risk note. It would be a misuse 
of language to doscribe the action ol the Railway 
Company in selling the goods without notice as 
Wilful neglect. Jhunnl Lai Y. B. B. ft C.I. 
Railway, 35 Ind. Cas. 265. 

CHAMTER, J. 

Railway Receipt. 

(1) Mercantile document of title to goods — 
Pledge of railway receipt— Right of pledgee — 
S. 16 (3), Provincial Insolvency Act— Scope- 
Insolvent's right to get possession of the qoods 
from the carriers — Local custom — S. 137, Trans- 
fer of Property Act. Fakeerappa y. Thlp- 
panna, 38 M. 664 = 30 Ind. Cas. 950. See 
Final Part, 1915, Col. 1174. 

(2) If “documont of titlo ’’—Assignment of 
railway receipt by way of pledge — Right of 
vendor of stoppage in transitu if determines. 
See CONTRACT ACT, .No. 106, 20C.W.N. 1182, 

Railways Act (1890). 

(1) Ss. 3 (G), 77, 140— Railway administered 
by Government— Suit by consignee fer price 
of goods consigned and mislaid by railway — 
Notice to Traffic Manager and to Collector 
for Secretary of State , if sufficientr- Limita- 
tion— Limitation Act (1908), Sch. I, Arts , 
30, 31. 115. 

In tho ease of a railway administered by 
Government, notice under B. 77 of the Railways 
Aot is (in view of the definition of the words 
“Railway Administration ” in S. 3 (6) of the Act) 
effective, if served on Government, and S. 140 
doos not mean that the “ Manager ” is the only 
person on whom notice oan be served, but that 
if notice is servod on the manager, it must be 
served on him in the manner provided in 
S. 140 (a). 

Per D. Chatter jee. J.— Semble — In the 
ftbsenoo of evidence showing that tho “ Agent ” 
of a railway administered by Government is the 
Manager, or that the “ Traffic Manager ” is not 
the Manager, and regard being had to the rule 
printed and published in the Faro and Time 
Table of tl^e Railway that “ references regarding 
delay in transit to or loss of goods, parcels, 
luggage or other articles or claims for compen- 
sation and refunds should be addressed to the 
Traffio Manager,” notice to the Traffic Manager 
may bo considered sufficient undor S. 140 of 
the Aot. 

In a suit by consignors of goods whioh were 
not alleged to have been lost, but were found to 
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Railways lot (1890)— {Concluded), • 

have gone* astray after they were delivered to 
the Railway, for reoovery . of their prioe with 
compensation, the defendant did not plead or 
prove any loss and on the other hand alleged 
that the gQods had not been delivered at all, nor 
was there evidence when the goods' were to be 
delivered. • 

Held, per curiam , that neither Art 30 nor 
Art. 31 applied, and fper D. Ohatterjee, J.), that 
the suit was governed by Art. 115, Limitation 
Act (b). Radha Sham Basak v. The Secretary 
of State, 20 C.W.N. 790 = 23 C.L.J. 547 = 44 0. 
16 = 34 lud. (las. 130.' 

D. CHATTERJEE and BeacHCROFT, JJ. 

References : — (a) 24 0. 306 ; 28 A. 552 ; 16 
C.W.N, 356 ; 22 M. 137 ; 35 G. 194. Consider- 
ed. |6) 7 B. 478 ; 12 G. 477, R. 

(2) S. 72 (2) jaf—Risk note , how to be signed 
in order to bind consignor. 

The provision of S. 72, cl. (2), roquiring risk- 
notes to be signed by dr on behalf of the person 
sending, or delivering goods to a Railway ad- 
ministration, should be exactly carried out. 

Where the person who delivered the goods 
signed not his own name but the name of the 
owner of goods, there was not a sufficient com- 
pliance with the requirements oi 8. 72, cl. (2). 

Holmwood, J . — The person who signs the risk 
note must write bis own uame either by his 
own hand or by the hand of an agent who must 
be disclosed and have authority. Mahabarsha 
Bankaporo v. The Secretary of State, 20 C. 
W.N. 685 = 32 lnd. Gas. 393. 

HOLMWOOp and MULLICK, JJ. 

(3) S. 77. See No 1, supra. 

(4) 8. 75 — Passenqer's luggaqe — Loss of — 
Insurance East Indian Railway v. M. K. Roy, 
13A.L.J. 658 = 37 A. 463 = 30 lnd. Cas 400. 
See Final Part, 1916, Col. 73. 

(5) 8s. ’ll, \4Q —Notice on Claims— Superin- 
tendent, if notice on Agent — Suit for com- 
pensation for loss of qoods consigned — 
Limitation— Limitation Act (1908), Sch. I, 
Art. 30. 

In the absence of evidence to prove that the 
Claims Superintendent was authorised by the 
agent to receive notices on his behalf, held that 
a notice of claim served on the former was not 
served in compliance with the provisions of 
S. 140 of the Railways Act. 

The law requires that the notioe should be ou 
the agent, and whethor a particular officer is 
authorised by the Agent to receive such notice 
on his behalf 13 a question of fact that must be 
decided on evidence (a). 

Where the consignor sued a Railway Com- 
pany for oompepsation for Iobs of goods alleging 
the same to have beon duo to the wilful negli- 
gence or theft by its servants. # 

Held ( semble ). — That the suit was governed 
by Art. 30 of the 1st Schedule to the Limitation 
Act. The East Indian Ry. Co. v. Ram Antar, 
20 C.W.N. 696, 

D. CHATTERJEE and BEACHCROFT, JJ. 

References : — (a) 13 C.W.N/94, JD.; 16 C.W. 
N. 366 ; 17 C.W.N. 1134 ; 19 C-W.N. 62, R. 

(6) S. 140. See Nos. 1 and 5, supra. 


Rajbanali. , 

Law applicable to. See BUDDHIST LAW 
(General), No. 1, 8 L.B.R. 301. . 

» 

Rajinama. 

Kabulayat — Un alienated lands— Khatpdar 
Sale by a Khatedar after rajinama— Suit 
by vendor* to reccaer possession from new 
khatedar — Transfer^ f Property Act (IV o/ 
1882), 8. '123— Registration Act (XVI of 
1908). 90 — Land Revenue Code {Bombay 

Act Vof 1879), S- 74. 

O, a registered khatedar of unayeuated lands 
subject to the provisions of the Land Revenue 
Code, executed a rajinama relinquishing the 
khata in favour of D, and, on the samo day, 
D executed a kabulayat to tho Mamlatdar 
undertaking to pay the land revenue and 
applied to have his name entered in thp Govern- 
ment records as the registered khatedar of those 
lands. Some years later C sold the very lands 
to the plaintiff, wbo sued to reoover possession 
from D, alleging that thero having been gift of 
tho lands t by C to D it oould not oporate in 
absence of a registered document under S. 123 
of the Transfer of Property Act : 

Held, that the rajinama by C was an 
extinguishment of his interest in the lands rfhd 
the effect of the kabulayat was that D came in 
by agreement with Government as an occupant 
in his own right ; that, therefore, C had no 
interest in tho lands capable of transfer at the 
Bate of the sale ; and that the plaintiff got 
nothing by his sale-deed Motlbhai Jljlbhal V. 
Deaaibhai Gokalbhal, 18 Bom. L.R. 976 = 41 
B. 170. 

8COTT, C.J. and HEATON, J. 

J 

Rajput Mussalman. 

Custom permitting widow to take life-OBtate 
in husband’s entire property. See MAIIOMEDAN 
Law (Custom), No. 1, 33 lnd. Cas. 114. 
Rateable Distribution. 

(1) 8eo Civ. Pro. Code (1908), No. 519,10 
8. L.R. 53. 

(2) Execution sale — Auotioneer-nominoo of 
parties— Purobaae-money received by auctioneer 
whether “recoipt of assets.” Bee CIV. PRO. 
CODE (1908), No. 164, 35 Iod. Cas. 850. 

(3) See CIV. PRO. CODE (1908), No. 626-fl, 
39 lnd. Cas, 914. 

1 Rea ’ land ' Personal ’ Actions. 

English Law as to, ij applicable to India. 
8ee«CO OWNERS, No. 3, 3 L.W. 542. 
Reasonable and Probable Cause. * 

Burden of proving malice and absence of — 
Malicious prosecution, suit for. Seq DAMAGES, 
QUIT FOR, No. I, 20 M.L.T. 303. 

Receiver. 

(1) Ouardian^of defendant’s adopted boy— Not 
sufficient ground for removal— Onus of proof 
in an application to remove a person from an 
appointment. 

The mere faot that a reooiver appointed by 
the Court is the guardian of the adopted boy of 
the defendants is not sufficient ground for hia 
removal from the appointment. 
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Receiver— [Cpntinued ) . 

In an application to remove a person already 
appointed, the onus is on the applicant to show 
that the continuance of the appointee will ' 
prejudice the interests of the institution. 

Whether a power to appoint includes a power 
to dismiss. Rokmanl Animal v. The Advocate 
General of Madras, (1916) M.W.N. 10-31 
hid. Gas. 908. «. 

SEHHAGIKl AlYAH and NAPIEB, JJ. 

(2) Receiver , removal of — Order, refuting 
removal— Appeal, if lies— Joint receivers — 
Retirement of one , effect of. 

No appeal r lies against an order refusing to 
remove a receiver who has already been appoint- 
ed. . 

Where two persons were appointed joint 
receiver? to an estate, the retirement of one of 
them would not make the order appointing the 
receivers come to an end, and the estate would 
not be without a receiver and without the pro- 
tection for whioh a receiver is, in fact, appoint- 
ed. The Eastern Mortgage and Agency Com- 
pany, Ltd. v. Premananda Baba. '23 C.L.J. 
217 = 20 C.W.N. 789-34 Ind. Cas. 789. 
WOODROFFE and COXE, JJ. 

(S) Mortgagee, suit by —Court* s duty— Hindu 
widow— Reversioner — Provisional appoint- 
ment . 

When a mortgagee applies in his suit for 
appointment of a receiver, the primary question 
for consideration is, what steps should be taken 
to protect the mortgagee. 

Under the circumstances of the case, the 
receiver was dirooted to take possession only if 
the mortgagor fails to carry out the undertaking 
to deposit the Government revenuo instalment 
by instalment, at least 7 days before the date 
fixed for the pavment thereof. Goblnd Rani 
Dasl v. Brlnda Rani Dasl, 23 C.L.J. 440-34 
Ind. Cas. 405. 

MOOKERJEE and N.R. OHATTERJEE, JJ. 

(4) Appointment of — Principle — Ctt>. Pro . 
Code (1908), 0. XL, r. I— 1 Just and 
convenient Discretion, 

The words 1 just and convenient ’ in O. XL, 
r. 1, Civ. Fro. Code, mean that the Court 
should appoint a reooiver for the protection of 
property or the prevention of injury, according 
to legal principle, and not that the Court can 
make such appointment beoauseit thinks con- 
venient to do so. They confer no arbitrary and 
non-regulated discretion on the Court (a). 

It is no ground for the appointment of a re- 
ceiver that allowances payable to benefioiaries 
under the deed of wak/nama wore not paid from 
the time tb£ defendant took possession of the 
properties as mutwali, in the absence of any 
allegation of waste or mismanagement. If it is 
found that the estate is in danger, because no 
longer properly managed, or that difficulties 
have arisen in oonnootion with litigation about 
the properties comprised in the estate, or that 
there is good ground to apprehend that the 
defendant may misapply trust funds, the Court 
may properly appoint a receiver. Hoblbollah 
v. Abtlakallab, 23 C.L.J. 567-34 Ind. Cas. 
693. 


iteoelvev— (Continued), 

MOOKERJEE and N.R. CHATTVRJEA, JJ. 

References \— 5 C.L.J. 270-34 C. 306 (315) ; 
(1878) 9 Oh. D. 89 (93) ; (1880) 16 Ch. D. 143 
(148), R. 

(5) Giyirdian of an incapacitated defendant , 
if can bs appointed Receiver — Disqualifica- 
tion, ground for — Appellate Court, interfer- 
ence by, with appointments of receiver made 
by lower Court, 

There is, no inflexible rule that a person who 
is guardian of an inoapaoitated defendant in a 
suit is disqualified to be r a Receiver and the 
Court has to oonsider the' whole oiroumstanoes 
of the particular oase in making suoh appoint- 
ments. 

The appellate Court will not lightly interfere 
vgith such appointments unlesB a general 
principle can be shown to have been infringed. 
A. S. Alya Nadar v. Ten animal, 4 L.W. 285 
-(1916) 2 M.W.N. 256-35 Ind. Gas, 939. 
Oldfield and badasiva aiyar, jj. 

(6) Money in the hands of— Possession of 
receiver is possession of Court , 

Money in the bands of the receiver must be 
considered to be money in the custody of the 
Court the receiver being an officer of the Court. 

Quccre— Whether the Receiver appointed by 
the High Court in a suit pending in the Subor- 
dinate Judge’s Court should bo treated as a 
Reoeiver appointed by that Court and not by 
the Subordinate Judge. Rani Debeodra Bala 
DaBl v. Babu Chandra Sekhar Prasad Singh, 
1 Pat. L.J. 449-35 Ind. Cas. 589. 

CHAMIER, C.J. and BHARFUDDIN, J. 

(7) Appointment for the purpose of collecting 
rents— Termination of the suit in which 
appointment was made by decree — Suit for 
rent instituted after decree and pending an 
appeal — Maintainability — Authority of 
Receiver, 

Where, in a suit against an inamdar, a 
receiver was appointed for the collection of 
rents due to the inamdar, and the reoeiver filed 
after the date of decree passed on that suit and 
during the pendency of an appeal against the 
said decree, a suit to reoover rents due to the 
inamdar. 

Held that neither the termination of the 
suit in a decree nor the pendency of an appeal 
against the decree will put an end to the 
authority of the Reoeiver to realise the rents for 
the oolleotioD of whioh he was appointed reoei- 
ver and that the suit for rent instituted by him 
was sustainable. Maolkam Filial v. Kappa 
Goandan, 33 Ind. Cas. 69. 

Srinivasa Aiyangar, j. 

(8) Receiver empowered by Court to sell and 
convey property in partition suit, including in- 
f ant's shayi— Code of Civil Procedure (1908), 
0. XL. r. 1, cl, ( d ) — Trustees Act (XXV of 
1866), 8s. 8, 20, 32. Bailr All v. Hafiz Nazir 
All, 19 C.W.N. 817 - 43 0. 124 = 30 Ind. Oas. 
406. See Final Part, 1915, Col. 1175. 

(9) Mortgagee . in possession — Grounds to 
appoint, Yenkatarajo v. Official Reoeiver, 
,(1916) M.W.N. 864-39 Ind. Cas. 691. 8ee 
Final Part, 1915, Col. 1176. 
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Receiver— (Concluded), •' 

(10) Se% aot in op 1907 (Provincial 
Insolvency), No. 28, 31 Jnd. Caa. 884. 

(11) Application to the Court for directing the 
receiver to execute a conveyance— No previous 
application to the Receiver— Order directing the ' 
Receiver tc execute without jurisdiction. Bee 
act III op 1907 (Provincial ii^olvengy), 
No. 27, 20 M.L.T. 486. 

(19) Ad interim — Receiver when to bo ap- 
pointed. Bee AOT III OP 1907 ^PROVINCIAL 
INSOLVENCY), No. 10, 3 L.W. 260. 

(13) Pendency of # proceedings to appoint 

common manager under Bengal Tenanoy Aot — 
Court's power to appoint interim receiver — 
Order to be based on proper evidence. Bee 
BEN. AOT VIII OP 1886 (TENANCY), No, 46, 
34 Ind, Caa. 83 • 

(14) Appoinfed to realise arrears of rent — 

If landlord. See MAD. ACT I OF 190-1 (ESTA- 
TES LAND), No. 7-6, .36 Ind. Cas. 82. 

(15) Order refusing to appoint — Appealable 
order. Bee APPEAL (GENERALI, No 15, 33 J 
Ind. Cas. 735. 

(16) Right to future maintenance — Whether 
attachable— Receiver whether oan bo appointed 
in execution for realizing such maintenance. 
See CIV. PRO. CODE (1909), No. 137, 30 M.L. 

J. 361. 

(17) O. XL, r. 1— Civ. Pro. Code— Powers 
of Reoeiver —General powors of management of 
an estate whether include power to appoint 
Karnam— Effoot of 8. 15, Madras Act II of 
1894 — Receiver. or Court'whether 4 proprietor.' 
860 CIV. PRO CODE (1908), No. G3I, 30 M.L. 

J. 456. 4 

(18) If may bo ’ appointed in procoedmgs 
to appoint a common manager — Ex parte 
order appointing Reoeiver if neoessarily bad 
—Remedy of aggrieved party See CIV. PRO. 
CODE (1908), No. 636, 20 G.W.N. 1009. 

(19) Winding up of oompany — Application 
by fully paid up shareholder — Effeoi. of 
appointmeut of— Acquisoenoe to jurisdiction. 
8ee COMPANIES ACT (VII OF 1913), No. 5, 
36 Ind. Cas. 980. 

120) 8ee COURT FEES ACT, No. 3, 36 Ind. 
Cas. 831. 

(21) Notioe to quit given by one of two joint 
Receivers if valid— Duty of joint Receivers. 
Bee Ejectment, No. 3, 23 CL.J. 45£. 

(22) Mutation proceedings — Property in 
possession of a prima facie right. Bee HINDU 
LAW (ADOPTION), No. 16, 34 Ind. Cas. 496. 

(23) .Appointment of Reoeiver to realise assets 
and distribute among creditors— Suit by 
Reoeiver for recovery of debt due to insolvent — 
Maintainability. See INSOLVENCY, No. 2, 95 
P.W.R. 1916. 

(24) 8uit for declaration of title to properties 
in possession of. Bee SPECIFIC RELIEF ACT, 
No. 30, 86 Ind. Cas. 17. 

Reoeu. 

Computation of time— 8uit filed in wrong 
Court— Whether plaintiff entitled to add time 


Reoeu— (Concluded). , 

during reoess of wrong Court. See LIMITATION 
ACT (1908), No. 6, 14 A.L.J. 310. • 

Recital. 

(1) Of boundaries in documents of title— 
Transaction between third parties — Admis- 
sibility of suoh*reoital. 9 Bee Evidence act. 
No. 15, 36 Ind. Cas. 610. 

(2) Statement in a sale deed as to ownership 

of twiothef land given as boundary— Subsequent 
suit between the purchaser and another about 
suoh land— Relevauoy. See EVIDENCE ACT, 
No. 10, 34 Ind. Cas. 584. # 

(3) In deed, efieot of— Operative portion. 
See HINDU LAW (ADOPTION), No. 14, 1 Pat. 
L J. 581. 

(4) In deed— Weight to be attached to them 
a^ against third partios. See HINDU LAW 
\ W 1 DOW » , No. 14, 20 M.L.T. 335. 

(8) In mortgage bond— Effoot. See MORT- 
GAGE (General), No. 32, l Pat. L.J. 563. 

Record of Rights. 

(1) Entries in— Value of — Punjab Tenancy 

Act , Ss. 102. 103. * 

It is not until the Record uf Rights is finally 
published that a presumption of its correctness 
arises, and even then it is only an inconclusive 
presumption that can be rebutted by other 
evidence in the ca*u- Injrit Mahtoo v. 
Bahadur Singh, 34 Ind. Cas. 867. 

ATKINSON, J. 

References : — 27 Ind. Cas. 229- 18 O.W.N, 
896, ff. 

(2) Seo BEN. ACT VIII OK 1886 (TEN- 
ANCY), No. 48, 34 Ind. Cas. 32. 

(3) Evidentiary value. Soe BEN. ACT 
VIII OF 1885 (TENANCY), No. 47, 35 Ind. 
Cas. -424. 

(4) Wrong eutry in Reoord-of- Rights — Suit 
lor declaration — Whether governed by Bengal 
Teuanay Aot — Holding at fixed rates— Evidence 
of long payment at unchanged rate — Admissibi- 
lity — Presumption. 8eo BEN. ACT VIII 
OF 1885 (TENANCY), No. 30, 1 Pat, L J. 67. 

(5) Plaintiff shown aB tenant liable to pay 

rent in Reoord-of- Rights— Suit for declaration 
that he was a lakhiraj tenant not liable to pay 
rent — Nature of suit— Limitation. See BEN# 
ac«? VIII of 1885 (^Tenancy), No. 69, l 
Pat. L.J. 73. . 

(6) Entry of occupancy right — Presumption. 
See Burden OF proof, No. 3, 34 Ind. Cas. 
506. 

(7) Dispute as to nature of tenancy— Pro- 
duction of, in appellate Court— Opportunity to 
opposite party to rebut presumption from pro- 
duction of suoh document. Bee OlV. PRO. 
CODE (1908), No. 666-a, 36 lad. Cas. 965. 

(8) Efieot of entries in — Actual olaim made 
on strength of the entry— Lirpitatinn. Bee 
LIMITATION ACT (1908), No. 901, 23 O.L.J. 
561. 
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Record of Rlfthti— (Concluded) . 

( 9 ) Entry in, on the strength of such agree- 
zqent — Power of High Court to enquire into 
basiH of entry. See MORTGAGE (GENERAL), • 
No. 32. 1 Pa».. L.J. 563. 

(10) Effoct of entry in. See RENT, No. 4, 

1 Pat. L.J. 591. 

Recovery (Public DemdndB) Act. 

* Bee BEN. ACT I OP 1395. 

Recovery (Rent) Act. 

See MAD. AOT VIII OP 1865. * 

Reoovery (Revenue) Act. 

See Mad. # ACT II OP 1864. 

Rectification. 

(1) Of register — Power* of Court— Director’s 
powor to refuse to register a shareholder— 
Court’s power to interfere with the discretion — 
Appeal to High Court. See COMPANIES ACT 
(1913), No. 3, 18 Bora. L.R. 982. 

(2) Mutual mistake in registered document — 
Buit for rectification if necessary — Mistake if 
can be proved by oral evidenoo. Bee EVIDENCE 
ACT, No. 72, 3 L W. 551. 

Recarring Right. 

limitation Act (IX of 1908), Art. 131 — 
Demand and refusal — Mere omission to exorcise 
right does not start limitation. Bee 1NAM, 
No. 4, 19 Bom. L.R. y50. 

Redemption. , 

Agreement oreating right of, whother requires 
registration. Bee REGISTRATION AOT (1908), 
No. 14, 9 Bur. L.T. 67. 

Reductlo ad ab8urdom. t 

Defective judgment and decree. Bee ClV. 
PRO. CODE (1908), No. 287, 170 P.W.R. 1916. 

Reference. 

(1) To Judge on Deputy Registrar's order — 
Civ Pro Code (Act V of 1908), (). LII, 
r. 2— Limitation Act (IX of 1908)— Decree 
against executor-legatee in his personal 
capacity — Attachment of money due to judg- 
ment-debtor as executor-— Civ. Pro. Code , 
O. II, r. 3. 

The Limitation Act does not apply to refer- 
ences to a Judge on an order by a Deputy 
Registrar of the Chief Court of Lower Burma, 
suoh reference not being an appeal, nor one of 
the applioations set out in the third division of 
he schedule to the Limitation Aot. 

Money in the hands of an executor, adminis- 
trator or heir as suoh oannot be attached in 
execution ot a decree against suoh exeoutor 
administrator or heir personally, and it makes 
no difference that the exeoutor is also a legatee 
and the money in his hands as exeoutor is due 
to him personally as legatee. It would be 
opposed to the principle of O. fi, r 5, to allow 
the attaohment but the right, title and interest 
of the legatee can be attaohed, and the exeoutor 
oan be restrained from receiving in his personal 
capacity any portion of the money in his bands 
as executor., Hill v. Greenberg, 9 Bur* L.T. 
226. 

YOUNG, J. 


fcaference— (Concluded ) . 

(2) To Chief Court whou oompqtent. See 
Civ. Pro. Code (1908), No. 289, 73 P.L.R. 
3916. 

(3) By District Judge of case tried by Small 
Cause Court— Validity— Intel ferenoe of High 
Court. 'See' CIV. PRO. CODE (1908), No. 696, 
20 C.W.N. >110. 

( 4 ) Whether can bo made when appeal lies — 
8. 113, Civ. Pro. Code, subject to O. XLVI, 
r. 1. Beq PRE-EMPTION, No. 19, 130 P.R. 
19 J 6. 

Reference to Fall Bench. 

Judges of Division Benoh differing on a 
question of Law — Course to be adopted — 
Reference to Full Benoh illegal — Reference to 
one or more of the Judges other than composing 
tfhe Bench. Bee PUN. ACT III OF 1914 
(COURTS), No. 5. 109 P.W.R. llH6. 

Reference to High Court. 

Proper mode of making. 8ee ACT III OF 
1909 (Presidency Towns insolvency), 
No. 7, 39 M. 689. 

Refund. 

(1) Money refunded under illegal order , to be 
brought back into Court . 

The money which has boen paid out of 
Court under an illegal order made without 
jurisdiction, must be brought back into Court. 
Surendra Nath Goawaml v. Banglsbadan 
Goswaml, 24 C L J. 533 = 36 Ind, Cas. 467. 
MOOKERJEE and CUMING, JJ. 

(2) Of purchase money— Right of suit by 
auotion-purohaser-rAct XIV of 1882. 8. 315, 
Bee ClV. PRO. CODE (1908). No. 621, 14 A.L. 
J. 1216. 

(3) Attaohment of debt payable outside 
jurisdiction — Attachment, effect of — Money 
paid under an illegal order, where to be 
refunded. Ree EXECUTION OF DECREE, 
No. 17, 24 C.L.J. 533. 

(4) Mortgage with possession— 8uit for, of 
money advanced by mortgagee— Fraud. See 
Limitation act (1908), No. 168, 106 P.L.R. 
1916. 

(5) Suit for speoifio performance with an 
alternative claim for, of purobase-money — 
Limitation Aot (TX of 1908), Boh. I, Arts. 62, 
97. Bee VENDOR AND PURCHASER, No. 6, 
32 Tnd. Gas. 49. 

(6) Unenforceable contract of sale, vendor 
being a lunatic— Right of purobaser— Refund 
of raonev paid. See CONTRACT ACT, No. 67, 
32 Ind. Cas. 804. 

Register. 

(1) Rectification of— Power of Court — Direo' 
tor’s power to refuse to register a share. holder 
—Court’s power to interfere with the discretion 
—Limitation Aot— Appeal to High Court. Bee 
COMPANIES ACT (1913), No. 3 V IS Bom. L. 
R. 982. 

( (2) Birth — Admissibility in evidenoe. See 
Evidence act, No. 22, 10 S.L.B. 38. 
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Register— (Concluded ) . , * 

(3) Choifiridar's register, value of, as to 
date of birth or death. See HINDU LAW 
(REVERSIONER), No. 3, 19 O.C. 221. 

Registration. 1 

(1) Agreement to pay enhanoed. rent— Not 
registered — EfJeot. See U. P. ACT II cJf 1901 
(AGRA TENANCY). No. 28, 14 A.L.J*. 57. 

(2) Compromise decree how far operates as 
res judicata— Compromise decree relating to 
properties outside the scope of the* suit — 
Effect — Registration whether necessary. See 
COMPROMISE. No. 2, 1. Pat. L.J. 20S. 

(3) Compromise not embodied in decree — 
Agreement to exchange lands — Registration 
whether necessary. See COMPROMISE, No. 1, 
(1916) M.W.N. 276. 

(4) Registered partition deed silent as to' 
eomo items of property — Oral evidence, if 
admissible to explain those items. See EVI- 
DENCE ACT, No. 57, 4 L.W. 329. 

(5) Mutation proceedings, of petitions of 
compromise filed in— Revenue Court, mutation 
proceedings in. 8ee FAMILY ARRANGEMENT, 
No. 1, 19 O.C. 75. 

(G) Society formed for the purpose of spread- 
ing Sanskrit learning — Society not registered — 
Gift of property to suoh society prior to, void. 
See Gift, No. 1, 14 A.L.J. 1038, 

(7) Application for succession certificate as 
heir — Right as legatee not set up — Genuineness 
of will nut gone into. See LIMITATION ACT 
(1908). No. L65, 32 Ind. Cas. 99. 

(8) Prior unregistered mortgage— Subsequent 
registered mortgage — Priority. Sea MORT- 
GAGE (General), No. 38, 30 Ind. Cas. 388. 

(9) Registrar — Admission on re-signing of 
blank Hheots only. See MORTGAGE (GENE- 
RAL), No. 49, 35 Ind. Cas. 5G. 

(10) Search in, office— Constructive notice. 
See MORTGAGE (GENERAL), No. 29, 43 C. 
1052. 

(11) Mortgage deed, when comes into 
operation — Attachment before — Effect. See 
Registration act (1908), No. 36, 32 Ind. 
Cas. 431. 

(12) Contract to lease— Pica of inadmissibility 
for want of registration — Validity — Admission 
of genuineness in pleadings — Efieot — Suit for 
Bpecifio performance — Maintainability. See 
SPECIFIC PERFORMANCE, No. 5, 20«M.L.T. 
44. 

(13) Unregistered deed of sale— Subsequent 
sale of Bame property by registered deed— Suit by 
first vendee for, of his deed and for declaration 
that the subsequent transaction was void, 
whether suit for speoific performance. See 
SPECIFIC RELIEF ACT, No. 14, 4 Pat. L. 
J. 455. 

(14) Execution and, of lease deed — Passing 
of title — Intention of parties. See TITLE, 
No. 3, 30 Ind. Cas. 210. 

(15) Letter accompanying deposit of title- 
deeds, giving a personal remedy to the mort- 
gagee, if simple mortgage requiring to be 


Registration— ( Concluded ) . 

stamped and registered as suoh. Bee TRANSFER 
OF PROPERTY ACT, No. 82, 31 M.L.J? 347. , 

* (16) Sale-deed of property in possession of 
tenants— Interest conveyed is 1 reversion ' in 
the property— Sale- deed should bo registeied. 

See Transfer of Property act, No. 53, 
18 Bom. L.R. 8* 

(17) Widow’s, interests— Transfer of— Price* 
over R9. 100 — Necessary. See TRANSFER OF 
PROPERTY ACT, No. 59, 34 Ind. Cas. 748. 

(18) Mortgago by conditional Bale — Option to 

purchase. Seo TRANSFER OF PROPERTY ACT, 
No. 79, 9 Bur. L.T. 177. , 

(19) Distinction between oroation of an 
easement and a transfer of an easement. See 
Transfer of Property act, No. 22, 9 
Bur. L.T. 222. 

(20) Deed of gift — Requirements of— Donor’s 
death after execution — CompulHorj Registra- 
tion at ihe donoe’s instance — Gift, if complete 
and valid. Seo TRANSFER OF PROPERTY ACT, 

^No. 147, 31.M.L.J, 690. 

Registration Act (1877). 

(1) S. 17 (6)— Documents evidencing partition 
— Registration — Unregistered document — 
Admissibility for collateral purpose. 

Where oertain documents referred to one and 
the same partition and were parts of one whole 
which was a non-testamentary dooument 
extinguishing the rights of plaintiff in certain 
immoveable property oxoeoding Rs. 100 in value 
and acknowledging reoeipt of other property in 
lieu of his relinquishment, lield, theso docu- 
ments, not being registered, were inadmissible 
in ovidenoe to prove thj partition and could not 
bo looked at in this case for possession of the 
immoveable property they purported to dispose 
of. JatMalv. Belt Ram, 35 P.R. 1916 = 52 
P.W.R. 1916 = 33 Ind. Cas. 948. 

CHEV1S and LE-ROSSIGNOL, JJ. 

References : — 17 M.L.J. 4G9 ; 3 M.L.T. 187, 
R.\ 6 M.L T. 192 ; 25 W.R. 211, D. 

(2) S. 17 (n)— Receipt releasing liability to pay 
compound interest as written in mortgage bond 
— Effect — Registration whether necessary — 
Admissibility in evidence — 8. 92, Evidence Act. 

Kaliaih Chandra Hath v. Sheikh Chhenu, 

42 C. 646 = 30 ind. Cas. 804. See Final Part, 
1915, Col. 1182. 

(3) 8. 48 — Hypothec— Oral charge on move- 
able property— Validity —^Subsequent written 
unregistered mortgage — Priority. See MORT- 
GAGE (GENERAL), No. 6, 32 P.R. 1916. 

(4) S. 48 — Validity of equitable mortgage in 
plaoes where Transfer of Property Act does not 
obtain— Priority of such mortgage over subse- 
quent registered mortgage with or without 
notice. See MORTGAGE (EQUITABLE), N<v 1, 
31 P.R. 1916. 

Registration Aot (1908). 

(1) U.P. Board of Revenue— No power of 
reference under the. See U.P. ACT II OP 
1903 (BUNDELKHAND ALIENATION OF LAND) t 
No. 3, 14 A.L.J. 422. 
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(2) 8. 2 (6) ^ Immoveable property — 11 Stand- 
ing timber ”— 1 11 Standing trees "—Trees of 
r grove— Finding as to question of fact nqjf 

disputed . 

The word 11 timber ” is used in the English, 
Lfiw to denote trees the wood of whioh oan be 
used in the building and repairing of houses 
aocording to tho custom of the locality in whioh 
the trees are situated. The term “standing 
timber ” is used in the same sense and when a 
party purohaBOS the same he must he impliedly, 
considered to purchase the same for industrial 
uses. It afiiso implies an intention sooner or 
later to se^er the treos from the soil. Otherwise 
the terms “ standing timber ” and “ standing 
trees ” would be convertible. 

Where a mortgagee took a usufructuary 
mortgage of a tenant’s right in a grove con- 
sisting merely of fruit bearing trees, as a 
usufructuary mortgagee he has no right to 
sever the trees from the ground since he would 
ordinarily depend for the security of his money 
on the value of the trees as standing trees and 
would obtain his interest from their produce* 
In the absence of evidence to show that the 
grove holder or the mortgagee contemplated the 
prospect of severance of trees and use of their 
wood for industrial purposes, the trees of the 
grove could not be considered as standing 
timber. So a mortgage of the above kind held 
to bo a transfer of immoveable property within 
the meaning of the Registration Act (a). • 

A Court cannot question a finding of an 
admitted faot. Ram man Lai v. Ram Oopal, 
35 Ind. Cas. 713. 

Stuart and Muhammad Ali, a.j.cs. 

References :— (a) 9 lm*. Cas. 478, Diss A.W. 

N. (1887) 59. Expl.\ 18 O.C. 122; 2 O.L.J. 
285, F. 

(3) S. 2 (6) — Creation of easemont if muBt be 
in writing registered. See EASEMENTS, No. 1, 
20 O.W.N. 1158. 

(4) 8. 2 (6) and (9) —Execution of document 

transferring standing tree— Nature of 

property 7noveable or immoveable . 

Where there is a transaction regarding trees 
in connection with whioh an instrument of 
transfer has been executed, the character of the 
transaction has to be looked at in order to 
determine whether or not the treeB referred to 
are standing timber and therefore, moveable 
property or whether they are deemed to be 
immoveable proport;. If there is no intention 
that the treeB should be severed and ustd as 
timber, the transabvion would be treated as one 
relating to immoveable property. Therefore, 
a mortgage of a tree without any intention 
that the tree should be severed from the land 
and used as timber, oan be validly registered 
under S. 28 of the Registration Aot in the 
office of the Sub-Registrar within whose juris- 
diction the tree is situate, Muhammad 
Ahmad Shah y. Muhammad Taql, 30 Ind, 
Gas. 281. 

Lindsay, j.c. 

References 9 Ind. Oas, 478,' Diss.; 6 M.H. 
C. R. 71 ; 28 Ind. Cas. 180-2 O.L.J. 97-18 

O. 0. 122, R. 


Registration Aot (1908)— {Continued), 

(5) 8 . 17— Evidence Act , 8 . 92 — Collateral 
agreement. 

Where the defendants undertook to get a loan 
of three lakhs of rupees for the plaintiffs on 
oommission and the plaintiffs leased to the 
defendants a considerable piece of property out 
of their ka/natam lands at a favourable rental 
of Rs. 500 when it was found that it could yield 
a rental of Rs. 1,200, and at the same date the 
plaintiffs were given by the defendants a docu- 
ment (Exhibit 8) in wbioh the following clause 
appeared ; “ If the Baid loan (of three lakhs) 
oould not be given to, you for any reason, I 
shall have the said pattah and muohilika (that 
is the lease of even date) cancelled and exeoute 
a deed of release in your favour,” and tho loan 
was never arranged and the plaintiffs brought 
o the present suit for cancellation of the lease 
and for the execution of the diaed of surrender 
to them, and the defendants objected that 
Exhibit S was inadmissible as not being regis- 
tered and varying the terms of the registered 
lease deed, under S. 17, Registration Aot, and 
S. 92 of the Evidence Aot. Held that the docu- 
ment was admissible in evidence as embodying 
a collateral and distinct agreement. It was 
exempt under the terms ofBub-S. 5. cl. 2 of 
S. 17 of the Registration Aot, and hence did 
not require registration. It is also outside the 
operation of B. 92 of the Evidence Act whether 
it bo regarded as itself the contract or as evid- 
ence of an oral agreement to the samo effeot. 

Srinivasa Aiyangar , J . — Whether S. 92 of 
the Evidenoe Aot oan have any application to 
the dooument Exhibit 8, being in writing and 
not merely a memorandum of a previously 
concluded oral agreement. Venkata Jaganna- 
dha Raju v. Radakrlshnalah, (1916) M.W.N. 
129-30 M.L.J. 302-32 Ind. Cas. 941. 

CO.UTTS-TROTTER and SRINIVASA 
AIYANGAR, JJ. 

(6) 8. 17— Lease of coal mine — Half share in 
lease and certain moveable property , etc., 
assigned by unregistered document for 
Rs. 12,600 — Admissibility in evidence in 
regard to moveable property— Admissibility 
for collateral purposes . 

Defendant No. 2 obtained from Government 
a lease of a coal mine for a period of 15 years. 
Finding himself in financial difficulties, he 
made oertain representations to the plaintiff 
concerning the quality of the coal, facilities for 
working* the mine, and the value of oertain 
moveable property, including plant, eto., etc. 
Tho plaintiff, while reserving to himself the 
right to repudiate the bargain in the event of 
some of the representations proving inoorreot, 
agreed to beoome joint lessee with the defend- 
ant No. 2. They then exeouted a lease by 
whioh defendant No. 2 assigned to the plaintiff 
a half share in the lease obtained from Govern- 
ment in lieu of an advanoe of Rs. 12,500 whioh 
the plaintiff advanced, and also oonveyed to 
him the moveable property, including plant, 
eto., for the same consideration. It was fur- 
ther agreed that, if the representations of the 
defendant No. 2 proved inoorreot, the assignee 
" oould terminate the arrangement and would be 
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entitle^ to recover the Bum of Rs. 13,500 with 
interest, aod that, if repayment was not made, 
he oould both sell the ihoveable property and 
oontinue as joint lessep until the advanoe was 
recovered, and even dispose of his share in the 
lease of the mine in order to recoup himRelf. 

This lease was not registered. , Subsequently, 
in execution of decree against defendant No. 2, 
defendant No. 1‘aUaohed a part of the move- 
able property oonveyed to the plaintiff. Plain- 
tiff thereupon instituted the present suit for»a 
declaration that the property in question is not 
liable to attachment or sale. 

Held, under the oiroumatanoes, that the whole 
transaction muBt be regarded as one and in- 
divisible, and there was no separate or distinct 
transaction concerning the moveable property 
in the unregistered agreement, ia) and lUwaa 
not admissible in evidence even as regards 
the moveable property. 

Where a document, which as a whole requires 
registration, contains separable parts which 
do not require registration, those parts may be 
admitted in evidence to prove transacting 
whioh ex hypothesi do not affect immoveable 
property of the value of Rs. 100 or upwards. 
But the question whether any particular docu- 
ment is so separable is one which depends on 
the terms of the document. 

There is a clear difference between the use of 
a document for a collateral purpose and its use 
to establish directly title in a part of the pro- 1 
perty oonveyed (5). G. Bevan Petraan y. 
Ganeah Das, 49 P.R. 1916 = 149 P L.R. 1916 
= 144 P.W.K. 1916 = 54 Ind.Cas. 542. 

SHADI LAL and LESLIE JONEB. .TJ. 

References (a) 6fl PR. 1886, F,\ 15 M. 
336 (341), R. (6)*4 Bom. L.R. 883 ; 9 Bom. L.R. 
393, D. 

(7) S. 17 — Compromise mentioning lease filed 
i?t Court — Unregistered perpetual lease deed 
—Evidentiary value of . 

Where a sulehnama written aud filed in 
Oourt in a prior suit for ejectment, mentioned 
a patta but did not oall it an istimrari (perpetual) 
lease, and where the terms of the lease were 
not entered in the sulehnama, held in a subse- 
quent suit for ejeotment, that the lease was 
inadmissible in evidence as it was not registered. 
Harpal Singh y. Kandhlya Bux Mlsir, 
31 Ind. Oas. 449. 

HOLMS, S. M. 

(8) S. 17 —Number of documents constituting 
lease— Legality— Tank bed land if can be 
leased for cultivation . 

There is no foundation for the proposition 
that if a person acquires the rights of a lessee 
under a number of instruments none of whioh 
would constitute a lease, all of them should be 
lumped together and the whqle transaction 
rejeoted bb invalid in law under B. 17 of the 
Registration Aot (a). 

A grant of tank bed land by a zemindar for 
cultivation is not illegal. Ghltravelu Berval 
Y. Samanna Iyer, 35 Ind. Gas. 108. 

BENSON and SUNDABA AIYAB. JJ. 
References'.— (a) 7 0. 709 ; 7 0. 717 ; 17 M. 
466, D, 


Registration Aot (1908)'— (Continued). 

(9) 8. 17— Petition of compromise presented 

to Court — Whether registration * necessary. 
Robert Skinner v. Mrs. James Skinner, P. 
R. 1916 = 31 Ind. CaB. 537. Bee Final Part, 
1915, Col. 1184. , 

(10) B. 17 — Dooument embodying agreement 
between brothers limiting the right oc their 
widows to reoeive maintenance and excluding 
them from olaiming life-estate in thoir immo- 
vable properties — Failure to regieter-Inad- 
missibflity in evidonoe. See CUSTOMS (PUNJAB 
—INHERITANCE AND SUCCESSION), No. 4, 
8 P.R. 1916. 

(11) 8. 17. Bee FAMILY ARRANGEMENT, 
No. 1, 19 O.C. 75. § 

(12) 8. 17 — Wakf— Subsequent trusteenama 
appointing aco-mutwalli — Registration if neoes- 
Bary — Aligarh college a beneficiary — Sub-Regis- 
trar a trustee of that college — Authority to 
register — R, 174 of the Registration Rules 
(U. P.) — Effect. Bee MAHOMEDAN LAW 
IWAKF), No. 2, 14 A.L.J. 554. 

(13) &. 17. Seo Transfer of Property 
ACT, No. 69, 35 Ind. Caa. 373. 

(13-a) S. 17. See No. 39, infra . t 

(14) S. 17 (1) [b) — Sale and resale — Immove- 
able property— Agreement creating right of 
redemption requires registration. 

Where the effect of an agreement set up is 
to create a right of redemption of immoveable 
property worth over Rs. 100. whether absolu- 
tely or for a time, the writing falls within the 
meaning of S. 17 (1) (b) of the Registration Aot 
and. therefore, requires registration. Ma Thin 
v. H. M. Yassin), U Bur- L.T. 67 =>31 Ind. Gas. 
890 = 32 Ind. Can. 694. 

Parlett. J. 

References :-27 M. 348 ; A.W.N. (1906) 180, 

R. 

(151 8. 17 (1) (b) (c) — Construction of deed — 
Agreement to sell or sale- deed— Agreement to 
sell not compulsorily registrable— Receipt of 
earnest money — Proof — Evidence Act , S. 91. 

A document whioh begins by saying “ 1 have 
absolutely sold the land,” but the real meaning 
of whioh is expressed in the subsequent words 
— “ I will take the remaining money at the 
time of the completion of the sale-deed. I shall 
get the sale-deed completed after going to the 
spot,” is really only a promise to sell by means 
of a regular deed, plus an acknowledgment of 
* receipt of an earnest money. Such a document 
does not oome under S. 17 <1 > (6) , Registration 
Aot, and consequently is not oompulsorily regis- 
trable (a), 

A receipt for the Rs. 60C? earnest money 
inoluded in the above mentioned dooumeDt 
would require registration under 8. 17 (1) (cj, 
of the Registration Aot. The fact that such 
reoeipt would require registration and was not 
registered would not affeot tho agreement to Bell 
as the two parts of the dooument are separable,, 
and oral evidenoe of the payment of the earnest 
money would be admissible under S. 91 of tha 
Evidenoe Aot (5). 8baraf All Khan y. Jagan- 
dar Singh, 98 P.R. 1916. 


78 
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JOIINSTONfs, C.J.,and SCOTT-SMITH, J. 

Refertnces : — (a) 184 P.R 1889 (F.B.) R. 
(b) 73 P.L.R. 1910 ; 4 B. 126 (F B ). R. 

(16) S . 17 (1) (6)— Lease for one year — 
Necessity for registration 

A leate tor a year with a fixed rent does not 
fall Within the meaning of 8. 17*; 1) (6) of the 
Registration Act, as it d^es not amount to a 
lease from year to year or one reserving a 
yearly rent, and does not therefore require 
registration. Mating Aung Hmln v. Moulandy 
Serval, 36 Ind. # Cas. 378. 

Maung Kin. j. 

References'— t3 A. 405 = A.W.N. (1886) 170; 
14 B. 320. R. 

(17) S . 17 (2) (i) — Civ- 'Pro. Code (1908), 
0. XXIII, r. 3— Compromise of suit— R^zmama, 
if requires registration- Evidence, admissibility 
of razmama in. Mussammat Jeo v. Jalraal 
Singh, 90 P.W R. 1915 = 29 lnd Cas. 311 = 

1 P.L.R 1916. See Final Part, 1915, Col. 1185. 

(18) Ss. 17, 49— Unregistered deed of sale — 
Admission of sale by vendor— Inadmissibi- 
lity of sale deed in evidence— Mutation 
proceedings admissible to prove alienation 
irrespective of the sale-deed. 

In the present ease T, one nt the four brothers 
sold his whole holding under an unregistered 
deed of sale to B, one of bin brothers, but the 
Revenue authorities found that the Bale was in 
reality to all three brothers of T, and accordingly 
effeoted mutation of T’s holding iD favour of 
his throe brothers in equal Bharos. B took 
possession of nearly whole of this land. R, got 
decree for his i sharo on the strength of 
the mutation and the dead of sale was not 
admitted in evidence- 

Held, that an unregistered deed of sale of 
immoveable property of tho value of Rs. 100 or 
more is not admissible in evidenoe to affect the 
interest of a third person in that property who 
is no party to the deed even if the vendor him- 
self admits the factum of the sale. Ram Singh 
y. Batan Singh, 110 P.W-R. 1916 = 36 lnd. 
Cas. 374. 

Broadway, j. 

(19) Ss. 17 and 49 —Deed of partition of move- 
ables and immoveables — Registration neces- 
sary. 

Where a partition deed ran As we have in 
the presence of the under-mentioned panohayat- 
dars divided, into equal moieties, the cash, 
moveables, and immovedbles, Court-decrees, , 
eto., of which we are now possessed valued at 
Rs. 80,000, our 1 connection shall hereafter be 
only by relationship but we shall have no mone- 
tary oonneotion ,in respect of those properties.” 

Held, that the deed had the effect of causing 
immoveable properties, theretofore held by the 
oo-paroeners as joint-tenants, to Jje held by 
them, thenceforward, aH tenants-in-oommon, 
and was therefore compulsorily registrable 
under 8. 17, Registration Act, and in the ab- 
senoe of registration the deed eould not affect 
immoveable property comprised thorein or be 
reoeived as evidenoe ef any transaction affeoting 
it. 


•Registration Act (1908)— (Continued). 

Held further , that the deed was not admis- 
sible to prove a partition of moveableB even, as 
the deed formed ono indivisible transaction and 
it was not the intention ^of the parties that the 
moveables should be partitioned apart from the 
immoveables. . Pothl Nalkln v. Raganna 
Naiker, lflr M.L.T. 50 = 3 L.W 116 = 30 M.L. 
J. 62 = 0916) ftl.W.N. 79 = 32 lnd. Cas. 486. 
WALLIS, C.J., SADA8IVA A1YAR and 
BEBFTAGIRl IYKR, JJ. 

# Reference 16 M. 336, D. 

(20) Ss. 17 and 49 — Petition for transfer of 
registry — Recital of a prior qift— Registra . 
tion/if essential — Admissibility in evidence, 

Two ladies R and A presented a petition to a 
Collector on 10rb October 1895, praying that 
the registry of a certain Mitta should be trans- 
ferred iu the name of one D Tfcie petition 
recited that the villages had been given as 
Stridhanam to D, on 8th October 1895, and 
concluded as follows : “ The said D shall hold 

and enjoy them (the villages) with the right of 
alj Q nation thereof by way of gift, mortgage, 
salo, eto.” 

Held by the Full Bench that the petition 
containing tho abovo recitals was not a docu- 
ment declaring the rights of the parties within 
the moaning of S 17, Registration Act. and did 
not require registration, and that oousequently 
it was not rendered inadmissible by S. 49, 
Registration Act, for proving the nature of the 
subsequent possession of D (a). 

Per Sanharan Natr and Coutts-Trotter. JJ. 
— A Hindu, who was childless, by fois last will 
and testament, devised a greator portion of his 
properties in favour oC the sons of his eldest 
brother and made a bequest of certain immove- 
able properties to his wife. The Will reoited 
that the bpquest to the wife was “ on account 
of her maintenance and other absolute use” 
and that she was "at liberty to enjoy the same 
with powers of alienation by sale, eto.” 

Held that the estate conferred was one of 
absolute interest and not merely a life interest 
for maintenance. 

Per Coutts-Trotter, J. — According to Indian 
Law unexecuted or draft wills may, in some 
oases, be properly given effect to as valid 
testamentary dispositions. 

A transfer of registry in the Collector's regis- 
ter is some evidence of a transfer of ownership. 

Exclusion of evidence under statutory provi- 
sions should bu confined striotlyto the exolusion 
laid down iD the statute. Jeevarathnamal y. 
Yarada Filial. 3 L.W. 1 = (1916) M.W.N. 17 
= 19 M L.T. 52 = 32 lnd. Cas 111 (F.B.). 

WALLIS, C.J., ABDUR RAHIM and BESHA- 
GIRI AlYAR, JJ. 

Reference : — (a) 6 B. 232, F . 

(21) Ss. 17 arid 49 — Transfer of Property Act , 
8 . 107— Agreement to lease for more than a 
year constituted by correspondence contain- 
ed in several letters — Registration, if com- 
pulsory. 

Having regard to the faot that, whenever 
the legislature desired to exclude documents 
oreating partioular rights, it has specifically 
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mentioned them as will be apparent from the 
several dlausos to Bub S. (2), the policy indica- 
ted by S. 17 of the Registration Act is that all § 
documents other than those excepted in 
sub-S. (2), creating rights in immoveable pro,- 
petty, as distinguished from documents merely 
entitling parties to obtain a documont oreating 
suoh rights, should be registered* 

For an agreement to lease immoveable pro- 
perty to be oompul-orily registrable, it is not 
necessary that the right should havijbeen creat- 
ed by a singlo instrument. Tbo term 1 docu- 
ments’ appearing iu the phrase 1 the following 
documents’ in S. it of the Registration Aot is 
wide enough to cover more than one letter 
oreating a lease. 

Where an agreement to lease is evidenced by 
more than one letter, tbe whole correspondence 
or at any rate tbe letters containing the onor 
and the acceptance must be registered. 
Messrs. Morgan aud Son v. Fernandez, 3 L 
W. 370 = 19 M.L-T. ' 377 = (1916) M.W.N. 373 
= 30 M.L.J. 519 = 33 lnd. Cas. 439. 

AYL1NG and NAPIER, JJ. • 

References : — Appeal No. 201 of 1908, Not F.\ 

17 M. 456, D. 

(22) tis. 17, 49— Settlement of disputes in 
mutation proceedings— Petition to Revenue 
Court— Admissibility in evidence— Family 
settlements— Registration, 

A separated Hindu died leaving him surviving 
a widow and a daughter. Ho had effected two *1 
usufructuary mortgagos over his property. 
After bis death his widow was recorded in res- 
poct of his property. 6ho also created another 
mortgage. Upon her ejeath disputes arose 
between her daughter and one of the rever- 
sioners in regard to the entry of names before 
tho Revenue Court. A settlement was there 
oome to according to whioh the daughter gave 
up all .claims to the property in favour of the j 
contesting reversioner and the latter agreed to 
pay off the encumbrances existing on the pro- 
perty and executed two simple bonds iu favour 
of a third party nominally, but iu reality iu 
favour of the daughter. A petition was pre- 
sented to the Roveuue Officer intimating to him 
the fact of the compromise arrived at between 
the parties and praying for the entry of the 
reversioner’s name in aooordanco therewith. 
Mutatiou was made in terms thereof. Tho 
reversioner, however, did not discharge the 
debts. Thereupon tho daughter brpught a suit 
for possession. Neither the compromise nor 
the petition to the Revenue Court having been 
registered, it was objected that the documents 
were not admissible : 

Held, tbat tne plaintiff’s suit should be 
•decreed . 

Held by Richards, C.J., that a document 
whioh purports or operates to ofeate or extin- 
guish some right to or interest m immoveable 
property of the value of Rs. 100 or upwards, 
even if it is a document oonneoted with a family 
settlement, is compulsorily registrable. Jagrans 
v. Blahethare Dube, 14 A.L.J. 449-38 A. 366 
(F.B.)-35 lnd. Oas. 701. 

Richards , c j., Tudbalb and Rafiq,«jj. 


Registration Aot (1908)-MContinued). 

(23) 8s. 17 and 49— Document requiring regis- 

tration not registered — Admissibility for 
collateral purpose - Letter setting ou t terns 
of equitable mortgage and authorizing the 
receiving of title deeds from another— 
Necessity for registration. • 

A letter setting out # the terms of a contract of 
equitable mortgage and authorizing the addres- 
see to reoeive*the title-deeds from a third pafty 
is a document which oreAtos a charge and thus 
affects immoveable property and is compulsorily 
registrable (a). 

An unregistered document wfiioh is compul- 
sorily rfgistrable is not admi^si^le even for a 
collateral purpose (e.g.) to prove a covenant for 
the payment of ocynpound interest. Swam! 
Chetty y. Ethlrajulu Naldu, 3 L.W. 685 — 
(1916) 2 M.W.N 84 = 34 lnd. t’as 853. 
WALLIS, C.J. and PHILLIPS J. 

Reference [a) 11 Beng. L-R. 405, D . 

(24) Ss. 17 and 49— Unregistered lease , terms 
of, whether admissible for proving fair rent for 
use and occupation . Annamalal Chetty v. 
Poosarl Suppla Thevan, 2 L.W. 1016** (1916) 
M.W.N. 5 = 31 lnd. Cas. 279. Beo Final Part, 
1915, Col. 1186. 

(25) Ss. 17 and 49 —Book containing a fdrmal 
declaration of division of status of members of 
a joint Hindu family unregistered— Admissibi- 
lity in evidence for provinq divided status of the 

j family. Ayyakutti Mankondan v. Perlaaaml 
1 Koundan, 2 L.W. 1184 = 30 M LJ. 404 = 31 
lnd. Cas. 615, Bee Final Part, 1915, Col. 1186. 

(26) Bs. 17 , 49 — Unregistered lease— Admissi- 
bility in evidence to prove tenancy or terms. 
Soo LANDLORD AND TENANT, No. 10, 3 L.W. 
408. 

(27) 8s. 17 and 49— Unregistered sale deed of 
land of less than Rs. 100 in value— Admissi- 

I bility in evidence. Bee TRANSFER OF PRO- 
PERTY ACT, No. 55. (1916) 2 M.W.N. 136. 

(28) Ss. 17, cl. (6), 49. See TRANSFER OF 
Property act, No. 82, 31 M.L.J. 347. 

(29) Ss. 25, 34, 72. 76 and 77— Document 
presented for registration on the last day— 
Advice by the Sub- Registrar to present it 
next day— Refusal by the Registrar to excuse 
the delay — Communication of the order by 
the Sub- Registrar— Whether “ refusal to 
admit document to registration ” under 
S. 72. cl, (1)— Suit for a decree directing re - 

} gxslration— Maintainability Jurisdiction . 

The respondent presented a ,dooument to a 
Sub- Registrar for compulsory registration on 
the last day of the period fixed by law for pre- 
sentation. and the Bub-Regisgrar being too 
busy to find lime to receive the dooument and 
issue summons to the exeoutant, advised the 
respondent tp present tbe document next day 
with an application to the Registrar under 
8. 25, cl. (2) of the Registration Aot for excusing 
tbe delay in not haviug presented it earlier. 
The Registrar, * on tbe application being 
forwarded to him, did not excuse the delay and 
the Bub-Registrar passed a final order refusing 
to register the document. Thereupon an 
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appeal was pttfletred to the Registrar whioh was 
dismissed 

Geld per Qeshagiri Iyer , J.— The order of 
the Sub- Registrar was an order 11 refusing to 
admit a dooument to registration ” within the 
meariingof S. 72, cl. (1) of the Registration Aot 
andothere was an appeal to the Registrar against 
that order and the dismissal of suoh an appeal 
flirnished a ground for af suit under S. 77. 

Held also that, even otherwise, the appeal 
might be regarded as an original application to 
the Registrar to excuse the delay, and the 
dismissal of tlfe appeal was in effect refusing 
" to direct tlje Bub-Registrar to register the 
dooument" within the meaning of S- 76, ol. (b) 
and suoh a refusal furnished a cause of aotion 
for a suit under 8. 77. 

Per Bakewell, J .— Tbo order of the Bub- 
Registrar was not an order “ refusing to admit 
a document to registration ” within the mean- 
ing of 8. 72, cl. (1) and no suit lay under S. 77. 

Even if the action of the Sub-Registrar be 
taken ;»s equivalent to an acceptance of a doou- 
ment for registration aud a refusal tef admit it 
to registration under 8. 34, and the application 
for enlargement be regarded as made under 
thaW seotion and not B. 25, the Registrar 
having, in refusing further time, exercised dis- 
cretion expressly given by statute, the Court 
had no jurisdiction to interfere. Gangadara 
Mudall v. Bambatlva Mudali. 19 M.L.T. 397 
= 0916) 2 M.W.N. 38 = 34 Jnd. Cas. 769. 
8ESHAGIBI IYER and BAKEWELL, JJ. 

(29-a) 8. 327 See No. 45, infra . 

(30) Ss. 32 and 33 — Presentation of documents 
for registration by an agent ol executant or 
claimant . 

Although a person who can present the docu- 
ment for registiation is present and acquiesces 
in the presentation yet if he is not the person 
who presents the dooument for registration, and 
it is presented by a person who has no authority 
to present it., the registration is invalid (a) 

When a dooument is presented by an agent it 
is for the principal to prove that such agent 
held a power of attorney duly authenticated by 
the registrar within whoso distriot tho principal 
resides, or thas the power of attornoy was other- 
wise recognizable under 8. 33 of tbe Registra- 
tion Aot. A.M.Y. Chetty Firm v. Subaya, 9 
Bur. L.T. 197. 

ORMOND and TWOMEY, JJ. 

Reference (a) 19 O.W.N. 282, F. 

(31) 8s. 32, 34, 35, 72 and 75, scope of. See 
Transfer of* Property act, No. 147, 31 
M.LJ.690. 

(32) Ss. 32. * 35— Document— Presentation by 
minor for registration — Minor claiming 
under the document— Registration — Valid- 
ity — Deed of gift — Attestation by two 
witnesses — One witness described as 
1 scribe '—Effect — Validity of attestation. 

Where in a deed of gift, under the title 
* witness or witnesses, ’ two names one above 
the other appear and the one below has oppo- 
site to it the worda ‘ the scribe/ held that 
both the names were names of witnesses and 


Registration Aot (1908)— (Continued). 

that the second witness was described as the 
scribe because he happened to have written the 
document. 

The presentation of pn instrument for regis- 
tration made by a minor who claims under the 
instrument presented is not invalid and tho 
instrument if t registered on suoh presentation is 
not rendered void (a). (Vide Ss. 32, 35, Regis- 
tration Aot, 1905). N.A.P.K. Chetty Firm v. 
Ma On Shwe. 33 Ind. Cas. 33. 

, Maung Kin, j. 

Reference :—(a) 5 A. 599, R. 

(32 -a) 8. 33. Bee No. 30, supra. 

(32 -bj 8. 34. Seo N6s, 29, 31, supra and 45, 
infra. 

(33) S. 35 — Registration of deed of gift— Death 
of donor— Execution admitted by donee — 
Registratio?i if proper- » 

The donee under a deed of gift is an “ assign ” 
of the executant within the meaning of S. 35 of 
the Registration Act and may, wheu the donor 
is dead, admit the exeoution of the deed before 
(lie Registering Oflioer. Akhoy Chandra 
Majhi v. Manmatha Nath Chatterjee, 20 
O.W.N. 1345. 

Fletcher and Teunon, jj. 

(34) S. 35— Interlineation at end of deed — 
Denial of execution by executant. Yeerappa 
Chettlar v. YUvanatha Alyar, (1915) M.W. 
N. 543 = 30 lnd. Cas. 507. See Final Part, 
1915, Col. 1187. 

(34-a) 8. 35. See Nos. 31, 32, supra and 45, 
infra. 

(35) 8. 35 (3). See MORTGAGE- GENERAL, 
No. 49, 35 Ind. Cas. 56. 

(35-a) 8. 38. See No. 45, infra. 

(36) Ss. 47 , 50— Mot tgage deed, when comes 
into operation — Attachment before tegistra- 
tion— Effect. 

Where after tbe exeoution of a mortgage and 
belore it is registered a person bolding an 
unregistered mortgage sues upon his mortgage 
and obtains an order of attachment against 
the property on which he holds a prior but 
unregistered mortgage, he does not thereby 
aoquire priority over the registered mortgage, 
as a registered dooument operates from the 
date of its execution and not from the date 
of registration. Yeerakutty Kound&n v. 
Ramaiawml Aiarl, 32 lnd. Cas. 431. 
abdur Rahim and ayling, jj. 

(37) 8. 48— Oral gift— Possession with mort- 
gagee— Subsequent registered instrument— 
Priority. 

Where property whioh was orally gifted in 
this oase was in the possession of mortgagees 
and possession could not bo and was not deli- 
vered to the donee, held that a subsequent 
transfer by a registered instrument must prevail 
over the oral gift under 8. 49, Registration Act. 
Doit Mohammad Khan v. Doit Muhammad 
Khan, 30 P.R. 1916 = 34 Ind. Gas. 920. 
JOHNSTONE, O.J. and CHEVIS, J. 

References 10 P.R. 1900, 9 M. 267 ; P. 

L.‘R. 1900, p. 131, D. 
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Registration lot (1908)— [Concluded). / 

(38) B. # 48 — Oral sale without possession— 

Subsequent sale by registered deed— Notice of 
first sale— Priority. See SALE, No. 8, 1 P.W. • 
R. 1916 (N.W.F.P.). . 

(38- a) 8. 49. See Nos. 18. 19, 20. 21, 22, 23,' 
24, 25, 26, 27, 28, supra. * <# 

(38 -6) 8. 50. See No. 36, suprd. 

(39) Ss. 60 (1), -17— No priority of registered 
sale-deed over a contract for sale previous to 
such deed See SALE, No. 2, 14 A.L.J. 111. A 

(40) S. 57(5). See Evidence act, No. 31, 

36 lnd. Cas. 673. . 

(41) 8. 60— Proof of execution of doodment — 
Effect of endorsement of Registrar. See 
DOCUMENTS. No. 1, 19 O.C. 23. 

(42) S. 60 (2). See EVIDENCE ACT, No. 43, 
18 0.0. 372. # 

(43) S. 61 (2). See LIMITATION ACT (1908) 
No. 199, 14 A.L.J. 382. 

(43-a) 8. 72. See Nos. 29, 31, supra. 

(43-5) 8. 73. See No. 45, infra. , 

(43 c) S. 75. See No. 31, supra. 

(43-d) 8. 76. See No. 29, supra . 

(44) S. 77 — Scope of suit under— Court not 
concerned with validity of document . 

In a suit under S. 77. Registration Act, 1908, 
the only questions that can* be oonsidered 
are:— Whether the document was executed 
and whether it was presented for registration 
withiu the time as provided for in that Act. 
The Court is not concerned with the validity 
of the document. If the document was execut- 
ed by the defondants, tbp plaintiff would be 
entitled to a decree oven if it waB not freely 
executed and even if it wab not a bona fide 
documont. Jogendra Nath Datta Chow- 
dhury v Harldas Chong, 35 lnd. Cas. 778. 
Newbould, j. 

Reference 14 C.W.N. 12, F. 

(44-al S. 77. See No. 29. supra . 

(45) Ss. 77, 32, 34, 35, 38, 73— Suit to compel 
registration— Document executed by one on 
behalf of another— Person actually signing- 
Proper person to be made defendant — Duty to 
assist registration — 1 Person executing the docu- 
ment' —Meaning of the phrase Mottlal v. 
Ganga Bal, 11 N.L.R. 177 = 31 lnd. Cas. 867. 
See Final Part, 1915, Col. 1189. 

(46) S. 90. See RAJINAMA, No.,1, 18 Bom. 
LiR. 976. 

Regulation. 

1. — IMPERIAL 

2. — Bengal. 

3. — Bombay. 

4. — Madras. 

1. — Imperial Regulation. 

Regolatlon (1781) (Administration of 
Justice). 

(1) Si. 46, 84. Bee LEGAL PRACTITION- 
ERS, No. 1. 24 G.LJ. 882. 

(2) S. 84. See No. 1, supra . 4 


Regulation— {Continued). 

1.— Imperial Regulation— {Concluded). 

Regulation XXVII of 1814 (Vakils)'. • 
Preamble, Ss. 3—5, 10—14, 18, 20-22. 30, 
35, 37. See LEGAL PRACTITIONERS, No. 1, 
24 O-L.J. 382. 

«■ * 

-* — 2.— Bengal Regulation. 

Regulation Il'of 1793 (Bengal Land Revenue). 

(1) Sen Ben. ACT VIII OF 1876 (ESTATES 
PARTITION), No. 2, 1 Pat. L.J. 491. 

Regulation YII of 1793 (Bengal YaklU). 

See Legal PRACTITIONERS, No. 1, 24 
O.L.J, 382. 

Regulation Y of 1799 (Bengal Wills and In- 
testacy). 

S. 5 — Order if can be made t when no 
regular suit has been brought by the 
claimants. 

When no regular suit has been brought by 
tho perpftDB who claim the property dealt with 
by the Court, an order under 8. 5 of Reg. V of 
1799 is ultra vires. Balia Koer v. Bandram 
Sahu. 20 C.W.N. 823. f 

Stephen and Mullick, jj. 

Regulation XXXI of 1803 (Ben. Regulation). 

8. 6— Sale-deed reserving condition that 
vendco would pay revenue for land sold as well 
as for land not sold— Validity of covenant. See 
SALE, No. 6, 14 A.L.J. 26G. 

Regulation II of 1805 (Bengal). 

S. 2 (2). See BEN. REGULATION I OF 1886 
(Assam Land and Revenue), No. 2, 20 C. 
W,N. 576 

Regulation XYII of 1806 (Bengal Land 
Redemption and Foreclosure). 

(1) Mortgage by conditional sale— Mortgagor 
a minor — Service of notice on de facto guardian 
though not described as such — Validity. Jowala 
Singh v Tulsa Ram, 78 P.R. 1916 = 173 P.W. 
R. 1915 = 31 lnd. Cas. 212. See Final Part, 
1915, Col. 1190. 

(2) S 7-- Scope of the term 11 legal representa- 
tive in S. 7— Right of purchaser of equity of 
redemption to make deposit — Meaning of 
1 amount due ' in proviso to S . 7— Sufficiency of 
deposit— Part-owner of* equity of redemption— 
r.ight to redeem whole* mortgage. Fazl ud-dln 
v. Kharak Singh, 83 P.R. 191*1 = 141 P.W.R. 
1915 = 31 lnd. Cas. 230. See Final Part, 1915, 
Col. 1191. 

(3) Ss. 7, 8— Foreclosure— Deihand — Failure 
to frame an issue on the plea raised by 
def endant— Plaintiff not bound to produce 
evidence to silence the plea. 

Held, that, although it is compulsory' for the 
mortgagee to prove that he made a demand 
upon the mortgagor for the mortgage-money 
before applying for issue of a notioa under S. 8 
of Reg. XVII of 1806, the former is not bound 
to do so where no issue has beeta framed on the 
subject, and therefore his claim for possession 
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Regulation— {Continued) . 

2.— Bengal Regulation— (Continued). 

Regulation XVII of 1806 (Bengal Land 
Redemption and Foreclosure — ( Concluded ). 

of thev mortgaged property an owner cannot be 
dismissed without giving him an opportunity 
of proving that the demand had been madei 
Qian Chand v Chanan fhah. 2 p.W.R. 19 16 
= 39 P-Ij.R 1916 = 32 lnd. Cas. R09 
JOHNSTONE, C.J. 

(4) S. 8. Bee No. 3, supra. # 

Regulation XXIX of 1814 (Bengal Ghatwall 
Lands). • 

Powers of Deputy Commissioner under. See 
Ghatwali Tenure, No. l, l Pat. L.J. 
197. 

Regulation VIII of 1819 (Putnl). 

S. H — Sale of putni— Non-publication of 
notice for period fixed by Law— Removal of 
notice from board in Collector's Court — 
Invalidity of sale. « 

Where notice for sale of a putni was affixed 
to the nolioo board in the Collector's Court 
and f was removed, sometime after they were 
affixed. Held that the sale conducted was 
invalid as there was no publication for the 
period required immediately proceeding the 
sale of putni. Chand Mahatab Bahadur v 
Mamezedar Rahiman. 36 lnd. Cas. 917. 
FLETCHER and TKUNON, ,IJ. 

References'. — 11 C. 474 = 8 lnd. Dec. (NS.) 
855, R. 

Regulation III of 1822 (Bengal Board of 
Revenue). * 

(l) Sec Den. act VIII of 1876 (Estates 
Partition), No. 2, l Pat, L,J. 491. 

Regulation XI of 1829 (Bengal Alluvion and 
Dlluvion). 

(lj S. 4 — Whether the section applies to accre- 
tions from bed of private river. 

S. 4 of Reg. XI of 1825 is not limited in its 
application to a river the bod of which is not 
the property of the Crown. Purl Dasa v. 
Khanu Behera, 1 Pat. L.J. 536. 

MU CLICK and ATKINSON, .TJ. 

References : — 14 W.R. 254; 11 C. L.J. 148, 
E.\ 14 W.R. (P.C.) 11, R. 

Regulation X of 1829 (Bengal). 

Ss. 3, 17 and Soli. A, Arts. 3, 20. 8eq, 
ST AMI’, No. 1, J8 Pom. LR. 904. 

Regulation I of 1886 (Assam Land and 
Revenue). 

(1) Ss. 6, 7 1* scope of— Ejectment— User for 
agricultural purpose — True test — Occupancy 
right .acquisition of by 12 years' possession, effect 
of. BrqjabaBi Koer v. Ram Sankar Das, 29 
lnd. Cas. 831 -23 O.L.J, 638. Sae Final 
Part, 1915, Col. 1197. 

(2) 8 . 28, Provisos 2 and 4 — Land revenue , 
assessment with, of land claimed as lakhe- 
raj— Government's right to assess if may 
by hatred by limitation.— Req. 11 ( Bengal ) 
of 1805, 8. 2, s ub-S. (2), 


Regulation— [Continued). 

— 2. -Bengal Regulation— (Continued). . 

r Regulation I of 1886 (Assam Land and 

Revenue)— (Conttqued). 

Where the ( right of Government to assess 
certain 1/nds' claimed as lakheraj with land 
revenue appealed to have accrued oither in 1793 
or 1842, the case being governed by sub-8. 2 of 
S- 2 of (Bengal) Regulation 11 of 1805 until it 
was repealed, so far as regards Assam, by S. 28 
if Assam Regulation I of 1886. 

Hela— that, at the end of 60 years, calculated 
from eitjber of the above d’ates, Government’s 
right to asses the land with land rovenue was 
timo’barrod. 

Per D. Chatter jee. J . — The proposition that 
the right to assess revenue iH a Sovereign right 
and cannot be loRt can have ncr application 
when there is a period of limitation provided 
by statute Buoh as is contained in Reg. II of 
1805. 

Per Beachcroft , J. — Government can divost 
itself of the right to assess revenue and can 
male such regulations for the guidance of its 
officers as will have tho iaii)o practical .result 
as a renunciation of tho right to assess revenue. 

Proviso 4 to S. 28 of Lhe Assam Regulation 
I of 1886 would fteem intended to reproduce the 
rule of 60 yoars’ limitation provided by 8. 2 
• of Regulation II of 1605. Its effect is to save 
the land from assessment if tho owner oan 
prove 60 years’ possession without payment of 
revenue, unless Crovernilient can prove that at 
some timn within lhe 60 vears, there was a 
cessation of the assoF-Soo’s right to so hold it, 
and this is not affeoted by proviso 2 to the same 
section. 

Per D. CJialterjee, J. — The proviso excepts a 
particular clnss of lands from the operation of 
the enacting part of thci section and no question 
of giving rctrosDoctivo operation to tho enact- 
ment arose in the case (a). 

Cl. 2 of the proviso would authorize the 
assessment of lands excepted from the Per- 
manent Settlement if they wero not saved by 
any of the other excopting clauses of the proviso, 
and ol. 4 saved the lands in suit from assess- 
ment. Ananda Kumar Bhattachar! v. The 
Becretary of State, 20 C W.N. 576 = 23 O.L.J. 
506 = 32 lnd. Cas. 774=43 C. 973. 

D. CHATTER,! EE and BEACHCROFT, IJ. 

References : — (1840) 12 Q.B. 120, 127, R. 

(3) Ss. 35, 36. 39, 154 (1)— Suit, maintain - 
ability of — Registration of name refused — Decla- 
ration of title— Decree for possession. ABkar 

Mian v. Sahedalt Bara Bhuylan, 22 C.L.J. 
328 = 31 Ind./Jas. 424. Bee Final Part, 1916, 
Col. 1197. 

(4) 8. 36. See No. 3, supra. 

(5) S. 39. See No. 3, supra. 

(6) Ss. 63, 70, 71— Purchaser, rights of— Sale 
on account of arrear of Land Revenue— 

» Unrecorded proprietor of the estate— Tit 
acquired by adverse possession . 
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Regulation — ( Continued ). ,• 1 

2. -^Bengal Regulation— {Concluded). 

Regulation I of 1886 (Assam Land and 
Revenue)— {Concluded). • j 

On a sale held under 8. 70 of the Assam Land 1 
and Revenue Regulation on account of an I 
arrear, a person, who has acquired a good title | 
by adverse possession against the original j 
proprietor at the time of sale, is a defaulter and 
oannot assert a good title as against the purcha- 
ser, an unrecorded proprietor of Lhoestate. • 

What is sold is the estate and the purchaser | 
is entitled 10 take* that estate as against tho , 
dofaulting proprietors. Aftar All v. Bfojendra \ 
Klshorc Roy Chowdhury, 24 C L.J. 60. 

MOOKERJEE and RICHARDSON, JJ. j 

(7) S. 70. See No. 6, supra, | 

(8) Ss. 79, 80, 85 — Limitation - Sale *for 
arrears — Person tn adverse possession for 
less than statutory period , tf a defaulter — 
Symbolical delivery of possession to pur- I 
chaser , effect of, against such person — Sale \ 
certificate, if conclusive — Confirmation »/ 1 
sale, date of —Sale, when final Limitation I 
Act (1008), Sch I, Art. 144. 

A person who had no interest in an estate 
was in adverse possession of lanas really 
included in the estate which was sold under 
B. 70 of tho Assam Land and Revenue Regula- 
tion ; he claimed those lands as situated within 
a neighbouring estate owned by him; his' 
adverso posscsr-ion had not ac tho time of Pale 
continued for the statutory poriod so as to 
ripen into ownorship : 

Held, that he was not g> defaulting proprietor 
at tho date of the sale and, as ho was a stranger 
to tho proceeding's for dolivory of possession, 
the symbolical delivery could not avail against 
him. 

What is statod in the sale certificate as the 
date of confirmation of sale cannot operate in 
law as tho date when the sale became final 
under 8 80 of the Assam Land and Revenue 
Regulation. Jltendra Kumar Pal Chowdhury 
v. Mohendra Chandar Harma, 94 C L.J. 62. 
MOOKERJEE and WALMSLEY. JJ. 

(9j S. 71. Bee Nos. 1,6 supra. 

(10) 8. 80. See No. 8, supra. 

(11) 8. 85- See No. 8, supra . 

(12) 8. 154. 8co No. 3, supra. 

Regulation X1Y of 1910 (Bengal).. 

8. 4. Sec GUATWALI TENURE, No. 1, ! 
1 Put. L.,r. 197. I 

3.— Bombay Regulation. | 

Regulation ]Y of 1827 (Bombay Civil Courts), j 

Cl. 26— Rule of pre-emption— Applicability I 
to Khaniepb District,. See MAHQMEDAN LAW j 
(Pre-emption), No. l, 13 Bom. L.R. fii. 

Regulation YII of 1900 (Aden Settlement). 

Cl. 13 — Rules made by Resident at Aden 
for assessing rating values -Rateable values 
arrived at in appeal to Resident's Court 
and noted in assessment lists were final — 

J Rule taking away jurisdiction of Civil 


Regulation— [Continued). 

3.— Bombay Regulation— (Concluded). 

Regulation YII tf 1900 (Aden Settlement) 

— ( Concluded ). 

Court to examine propriety of values, fixed 
— Rule ultra viroa. 

The Residdbt at Aden has been authorized by 
Cl. 13 of the Aden Stktlemout Regulation, 1900, 
to make rules, with the previous sanotion 
the Local Government, to provide for 
certain* specified matters which included 
“ the Assessment and oollccticyi of any toll, 
cess, tax or other impost imposed under the 
Regulation.” The rules so nado provided 
inter alia for the preparation of an assessment 
list containing ' life annual letting value or 
other valuation on which the property is 
assessed,’ for complaints to the Exocutivo Com- 
mittee where any properly was for the first time 
being onlered in the lint or in which tho entered 
rateabla value hud been increased, and for 
appeals against any rateable value lo tho Judge 
of Lhe Resident's Court. Rulo 12 provided that 
after appeals, if au>, wero decided and tho 
results noted in the assessment list, ‘ all ratea- 
ble values so entered in the list shall be final.’ 
The lower Courts held that tho rule rnaefe the 
decision of tho Judge of lhe Resident’s Court in 
a rating appeal final, in the sense that tho 
person aggrieved could not institute a civil suit 
Lo call Lhe valuation into quostinn. 

Held, that the r. 12, as read by the lower 
Courts, amounted to ‘the creation of a jurisdic- 
tion which the legislature withheld ;’ and was 
therefore ultra vires, Abdullabhai Laljl v. 
The Executive Committee, Aden, 18 Bom. L. 
R. 296 — 40 B. 446 = 34 lud. Gas. 141. 

BCOTT, C.J. and HEATON, J. 

4.— Madras Regulation. 

Regulation XXY of 1802 (Madras Permanent 

Settlement). 

(1) S. 4— Inams— Jodi payable by Inamdar 
to Zemindar , whether excluded tn fixing the 
peishoush— Resumption and levy of full assess- 
ment by Government, if takes away the liability 
to pay Jodi—' Favourable quit rent,’ what is, 
Adapaka Bapanna v. Raja Gopala Rao 
Bahadur, 2 L.W. 1212^31 Ind. Cas. 813. 
See Final Part, 1915, Col. 1190 

(2) Ss. 4, 12 and 13— Qunnad granted to 
zammdar — Permunenl Settlement of reve- 
nue— Certain inams not specially reserved 
— Right of Government lo resume or assess 
such lands to public revenue — Grant — 
Construction— Grant whether ultra vires— 
Res judicata — Decision on two grounds — 
Both res judicata — Question of law errone- 
ously decided — Hoio far res judicata. 

After the East India Company had dbtained 
assignments from the Nawab of tho Carnatio of 
the revenues of certain estates, they granted 
separate sunnads to the holders of tho Estates. 
The assignment contained a provision restrain- 
ing tho company from raising the Peishcush of 
the Poligars, In pursuanoe of the assignment, 
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Regulation— (Continued). 

4.— Madvab Regulation— (Continued). 

Regulation XXV of 1802 (Madras Permanent 
Settlement) — ( Concluded ). 

a aunnad was grantod to the zamindar of 
Venksfuagiri fixing permanently the Peishcnsh 
payable by him. This amount wpg arrived at 
by adding to tbe oetablifihed Peiahcush the 
equivalent for the military eervioe but exolusive 
of the rovonue for salt, sayer and abkari, and 
“ exclusive of all lands and russums heretofore 
appropriated to the oost of the Police establish- 
ment.” The stlnnad recited that it contained 
an abstraot of the rights and obligations of the 
zamindar. The inara lands in question in the 
suit forming part of the pamindari were not 
exoluded as they were Police lands. Govern- 
ment now attempted to levy a fresh assessment 
in respoot of them. Government had already 
filed a suit in 1818 in the Provincial Court of 
Nellore for establishing this right and had failed* 
The present suit was by tbe zamindar against 
the Government for a declaration that Govern- 
ment is not entitled to resume or assess such 
loams and for an injunction restraining them 
from holding any investigation and dealing with 
them, under the luam rules. 

Held, on a oonstruotion of the aunnad and 
considering the circumstances under which it 
was granted, that tho Government is not 
entitled to rosume or assess the Inams in ques- 
tion which wore included in tho grant to the 
zamindar, and the zamindar was entitled to 
hold them so long as he fulfilled tho special 
obligations imposed upon him by sunnad. 

Reg. XXV of 1602 which purports to have 
been passed on 13th July 1*02 must be taken 
to have oomo into operation that very date. 

When Government had acquiesced in plaint- 
iff’s rights for over 80 years, the Court would be 
very slow in coming to the conclusion that 
Government nover intended to grant those 
rightB. 

Reg. XXV of 1802 does not debar Govern- 
ment from exercising its sovereign rights to 
make a grant of Lakhiraj lands ,8s. 12 and 13 
are applicable only when Inams have been 
specially reserved under S. 4 (a). 

Where a suit had been decided on two 
grounds, both of them will operate as res judi- 
cata (6). 

The deoision of a competent Court on such 
question as tho fight of Government to resume 
Inams in zamindaris, even if erroneous, is 
binding upon them and will operate as res 
judicata <c). The Secretary of State v. Rajah 
ot Venkataglrl, 31 M.L.J. 97 — (1916) 2 M.W. 

N. 96-20 M.L.T. 284 = 4 LW. 133-35 iDd. 

Oas. 266. r 

WALIilS, C.J. and PHILLIPS, J. _ 

References : — (a) 9 M. 14, D . ( b ) 24 0. 900 
(P.Q.) ; 4 M.L.T, 90, F, (c) 11 CJ.L.J. 461 ; 15 

O. L.J. 684, F, 

(8) S. 12. Sea No. 2, supra. 

(4) B. 18. See No. 2, supra . 


Refutation— (Concluded), 

4.— Madrai Regulation— (ConcZut^d). 

Regulation VII of 1817 (Madras Endowment! 
* and Eicheats). 

.Nature of powers possessed by Board of 
Revenue under — Board whether can divest 
itself of its powers of superintendence. See 
CIV. PRO. CODfc (1906), No. 163, 3 L.W. 43. 

Re-hearing. 

(1) Illegal t ex parte order, always open to 
' revocation at instance of party affected . 

Where an ex parte order, has been made to 
the prejudice of a litigant who has not been 
afforded an opportunity to be beard tbe order 
is subjeot to the implication that it may be 
revoked at the instance of the party affeoted 
thereby and the Court has inherent power to 
give suoh directions as the justioo of the case 
may require. 8yam Mandal v. Satl Nath 
Banerjee, 24 C-L.J. 523. 

MOOKERJEE and CUMING, ,TJ. 

(2) Application for review or — Deposit of 
aihount less than decretal amount — Effect. 
See ACT IX OP 1987 (PROVINCIAL SMALL 
CAUSE COURTS), No. 2, 33 Ind. Cas. 133. 

(3) Appeal— Omission to specify date of 
hearing in notice of appeal— Ex parte decree — 
Right of. See CIV. PRO. CODE (1908), No. 649, 
36 Ind. Cas. 624. 

, (4) Decree ex parte — Application for, rojected 
— No appeal preferred— Appeal against decree. 
8ee OIV. PRO. CODE (1908), No. 390, 14 A.L. 
J. 1226. 

(5) Agent’s Court — Applicability of the 
provisions of the Civ. c Pro. Code regarding, 
and review — Agency rules — Rules 10, 18 
and 20. See JURISDICTION OP CIVIL COURTS, 
No. 3, 31 M ; L J. 319. 

Rejection of Plaint. 

See BEN. ACT VIII OF 1885 (TENANCY), 
No- 61, 35 Iud. Cas. 76 = 21 C.W.N. 209. 

Release. 

(1) What is — Settled account . 

A release in the eye of a Court of Equity is 
nothing more than a record by deed of a settled 
account, and unless the settled aooount is 
unimpeachable, the fact of the parties having 
Bigned a release will not assist those who 
depend upon,,it for a defenoe (a). Ramagwaml 
Aiyer v. Gnanaraanl Nachlar, 31 M.L.J. 
851 = 5 L.W. 279-1917 M W.N. 121. 

abdur Rahim, offg. c.j. and Phil- 
lips, j. 

Reference : — (a) (1894) 1 Ch. 73, F- 

(2) By de facto Guardian — Validity. See 
Mahomedan.Law (Guardianship), No. 3, 
3 L.W. 379. 

(3) In favour of reversioners— Aooeleration of 
vesting of estate. Soo Hindu Law— Widow, 
No. 22, 30 Ind. Oas. 234. 

(4) Settled aooounts — When oan be re-open- 
ed, effeot of. See SETTLED ACCOUNTS, 
No/ 1, 31 M.L.J. 861. 



DIGEST OF OASES. 


1360 


1349 


Religious Endowments. 

(1) Nature and constitution of mutts — Posi- 
tion of junior Pandarasannadhi — Power of 
senior to remove him— ‘Grounds for removal 
— Compromise decrt# recognising plaintiff 
as junior Pandarasannadhi— Validity and 
effect — Immorality of holders • of religious 
offices— Whether entails forfeiture' of their 
offices — 8 . 367, Civ. Pro. Code (1882)— 
Suit by legal representative to establish his 
position — Duty of plaintiff. 

Pec Wallis , C.J . — The nomination and ordi- *| 
nation of a junior Pandarasannadhi is the 
customary manner oi providing for the line of 
suooesHion in mutts, but the senior Prfudara- 
sannadhi has no power of arbitrary dismissal, 
though he may dismiss the junior for good 
cause. 

The position of the junior Pandarasannadhi 
during the lifetime of the elder would appear 
to be that of a oo-adjutor with the right of 
succession, a right of which be cannot be 
deprived except for grave cause. When an office 
is held at pleasure, the incumbent may be^ 
removed even on charges of misconduct without 
any opportunity of being heard, because he is 
removable at pleasure without any misconduct 
at all, but in all other cases “ the objection for 
want of notice can rover be got over.” 

In this case, the Matadhipathi of the Dhar- 
mapuram Adhinam ordained a junior Pandara- 
sannadhi and later on purported to romove the 
latter without giving him any notice or any 
opportunity to answer the charges against him. 
Held , the dismissal was v.oid and inoperative. 

On such removal the junior filed a suit ques- 
tioning the dismissal, an& a compromise was 
■entered into recognising the plaintiff as junior. 
Held, the consent decree was binding on the 
parties until it was set aside, just as muoh as 
if it bad been passed after contest. ' 

Per Seshagiri Aiyar , J. — (1) Tho head of 
the Mutt is entitled to appoint a juuior 
Pandarasannadhi. (2) this junior has a 
recognized status, (3) ho is entitled to suoceod 
to the headship, if he survives the appointor, 
U) for good cause shown he can bo removed, 

(5) tho tenure of his position is not dependent 
upon the good will of the appointer, and 

(6) it is not open to the head of the Mutt to 
dismiss him arbitrarily. 

These Mutts are not voluntary brotherhoods 
and the heads of these Mutts have not got 
plenary powers to expel a member Including 
the junior Pandarasannadhi. 

If tho head of the Mutt or the junior is 
proved to be living an immoral life, he is liable 
to be removed. There can be no condonation 
of such an offehoe as in tbe oase of breaoh of 
trust by trustees. When a clear oase is made 
out that a religious asoetio who ought to set an 
example of sexual purity is leading an immoral 
life, the CourtB will find no difficulty in dis- 
missing him from offioe. But it does not follow 
that suBpeoted immorality entails forfeiture. 

The Matadhipati in this oaso sued for a de- 
claration that the defendant who was appointed 
a junior was not the lawful Pandarasannadhi,' 


Religious Endowments— [Continued). 

and died pending the suit. A* person nomina- 
ted by him as suooessor before his death applied 
to oontinue the suit as his legal representative, 
but he was direoted to bring a fresh suit to 
establish that he was the legal representative 
of tbe deoeased Pandarasannadhi. Held, tjiat 
the plaintiff as*Iegal representative must show 
that be has stepped into the shoes of the decetv- 
sed with all the attributes which he olaimed t 
and it was open to the defendant to prove that 
the'deoeaAed had no rights to transmit. 

The import of tbe words in O XXII, r. 3 (1), 
Civ. Pro. Code, 11 Where a solo plaintiff dies and 
the right to sue survives ” shows tAat the appli- 
cant should be in a position to lay claim to the 
right whioh was agitated in tbe suit. Conver- 
sely the defendant can show that the person 
who seeks to continue the litigation had not 
acquired the right claimed, because that right 
was vested in himself. 

Although the force of a consent decree is 
derived from the consensus ad idem of the 
parlies, it having received additional validity by 
being acoepted by the Court, it oannot be set 
aside by tbe consent of the parties as any other 
contract oould have been, but can only* be 
vacated by the Court by a propor proceeding in 
that behalf, Thlruvambala Deslkar Gnana 
Sarabanda Pandaram v. Chlnna Pandaram 
alias Manlkkavasaka Dealkar. 30M.L.J. 274 
r=4 L.W. 306-11916) 2 M.W.N. 43 = 40 M. 
177-34 Ind. Cas. 57. 

Wallis, c.j. and Seshagiri aiyar, j. 

(2) Religious trust— Mahant, whether can 
alienate trust property without authority — 
Legal necessity— Dispute inter partes ad- 
judicated upon in earlier suit — Pecuniary 
value of subsequent suit beyond jurisdiction 
of Court trying previous suit— Finding , 
whether res judicata— Judgment, admissi- 
bility of~S. 11, Civ . Pro. Code (1908). 

A trust was created by tho Nai community 
for the maintenance of a Samadh and a 
Shiwala, and other houses and shops were 
subsequently built in one enclosure so that the 
entiro enclosure constituted one tenement. The 
Mahant alienated certain shops. The plaint- 
iffs, as representatives of the Nai community, 
sued far a declaration that tbe alienation, 
being without authority and without considera- 
tion and valid necessity, was void. It was 
found that succession to the entire property 
was*from guru to Chela. 

Held , (1) that the trust was a religious trust, 
and that tbe property alienated being a part 
and paroel of tho institution, the plaintiffs, as 
representatives of the author of the trust, were 
entitled to restrain the trustee from making an 
improper disposal thereof ; 

(2) that the building of a houso not doing 
suoh a necessary purpose as would justify an 
alienation of truBt property, the alienation was 
not binding on the plaintiffs. 

Held also that, where the pecuniary value of 
a suit is beyond the jurisdiction of a Court 
whioh adjudioated upon the dispute between 
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Religious Endowments— (Continued). 

the Bame parties sometime before, any finding 
then arrived at cannot bo treated as res judicata 
i6 the subsequent suit, though the judgment of , 
that Court is admissible in evidonce. Har 
Pavahad y 8hadu, 31 P.W.R. 1916 = 32 Ind. 
Cas. 604. 

• RATTIGAN and SH£DI LAf,, JJ. 

• (3) Temple and its lapds originally subject to 
the Devasthanam Gommittle of one taluq 
— Lands assigned to another taluq^ in 
another district Revenue re- distribution — 
The Committee to appoint Darmahartha 
of such temple — The former Committee — 
Rehgioui Endowments Act , Ss . 7, 9, 10 
and 12. 

The lands in question in this suit, which 
belonged to a temple, originally belonged to 
one taluq and subject to tho Devasthanam 
Committee of that taluq. There was a re- 
distribution of taluqs in 1894 for revenue pur- 
poses, and in that re-distribution the lands foil 
within tho limits of another taluq in another 
district. This re-distribution was. only for 
revenue purposes. 

Held, that the DevaBthanam Committoe 
having jurisdiction over tho temple and power 
to appoint a Darmakartha of such temple is the 
Committee of the taluq to which it originally 
belonged. K. Raogappa v Karnam Blraappa, 
31 M.L.J. 360-39 M. 949 = 36 Ind. Cas. 284. 
ABDUlt RAHIM and AYL1NO, JJ. , 

(4) Hindu law— Religious order— Sudra— 
Yati — Banyasi — Byragee Mahant— In- 
heritance — Custoyyiary finding re-appeal 
{ Second appeal)— Evidence. 

A Sudra cannot beodVne a yati or sanyasi 
according to the Smritis. 

If a person onco renounces the world and 
adopts a religious order liko that of a byragee 
mahant ho would not by reverting to worldly 
afiairR inhiB new life cease to be a byragee mahant 
and if a well defined usage or custom governs 
the suooession in the new order, there is nothing 
in Hindu Law to prevent the said usage or 
custom binding him and his proporty(a). 

Tho finding of tho lower appellate Court as 
to the existonoe of a custom or usago by which 
a chela succeeds to a byragee mahant cannot be 
questioned in second appeal on the ground that 
the evidenoo to establish the same is not sufii- 
oient. Lochao Bhlnmall v. Adhar Chandra 
Mahanter, 35 Ind. Cas. 630. 

CHATTER JEB and NEWBOUDD. JJ. ' 
References :— 1 W.R. 209; 10 W.R. 172; 15 
W.R. 197; 40 O. 645, R. 

(6) Dedication— Founder spending portion of 
income of certain property for upkeep of 
temple— Inference of dedication of corpus. 
The mere faot that the foujder of a temple 
was “spending a portion of tho income of certain 
property to the upkeep of the temple is insuffi- 
cient to establish that the corpus of tho property 
was dedicated to its use. Parmeshri Das v. 
Cifdharl Lai, 30 Ind. Cas. 240. 

LINDSAY, J O. and KANHAIYA LAD, 
A.J.C. 


Religious Endowments— {Concluded). . 

References;— 2 0. 341 (P.C.)-4 LA. 52 ; 17 
Ind. Oas. 803 ; 16 O.O. 76, R. * 

(6) Properly dedicated to an idol— Shebait, 
right of suit — Not necessity to make the idol 
a party . 

The possession and management of property 
dedicated to an idol belong to the shebait and 
he can bring whatever suitp are necessary for 
the protection of the property, there being no 
necessity to make the idol a party. Dinahan- 
dhu Nandi v. Chamlraddl Mljl, 34 Ind. Cas. 
548. 

CHATTERJEA and RICHARDSON, JJ. 

Reference :— 32 C. 129 (P.C.), R. 

(7) Joint property belonging to a shrine — 
Plaintiffs and defendant mujawars — Suit for 
joint possession of portion of the property— 

I Applicability of hotchpot rule— Right of co- 
sharers. Muhammad Hayat v. Muhammad 
AH. 94 P.R. 1915 = 31 Ind. Cas. 489. Bee 
Pinal Part, 1915. Col. 1203. 

" (8) Dedioation of land — Purchase by a 

community — Conveyance of property to pujari 
of temple for management — Right of commu- 
nity to assert right against pujari’s heir claim- 
ing property as his own — Proper form of 
I deoroe. See ClV. Pro. CODE (1908), No. 303, 

I 36 Ind. Ca B . 976. 

! (9) Properties hold by adoptive father as 

| shebait, adoptod son if may claim to hold as 
I shebait jointly with after-born son— Pittrikrit- 
| yas , and debakrtttyas — Proof that property 
, has been endowed as debutter — Permanent 
; image, if essential fio valid dedioation — Income 
I of dedicated property exceeding expenses, if 
I conclusive that debsheba only a charge on the 
property. Seo HINDU LAW (ADOPTION), 
No. 8, 20 C.W.N. 901. 

(10) Bee MUTT, No. 1, 34 Ind. Cas. 875. 

(11) Temple trustees — Dismissal when pro- 
per. Boo Trust, No. 1, (1916) M.W.N. 181. 

Religious Endowments Act (XX of 1863). 

(1) Temple Committee — Suit for declaration 
of supervisorship and for production and 
inspection of accounts— Limitation— Limi- 
tation Act, Arts. 120, 124, 131 and 144 — 
Right to declaration of control lost— Right 
to production of accounts, 

A suit by a Temple Committee for a declara- 
tion that a certain temple is subjoct to their 
control and for a deoreo directing the trustees 
of the temple to produce the temple accounts 
is not a suit for possession of a hereditary rffioe 
or of any immoveable property and is not 
governed by either Arts. 124 or 144 of the 
Limitation* Aot (a). 

Such a suit is one ooming under Art. 120 and 
tho suit for declaration is barred where the 
right of control has been resisted for over six 
years The right to the production of the 
aooount being incidental to the right of control, 
it cannot be enforoed when the right of control 
' or supervisorship is lost and that even though 
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Relcom Endowments Act (XX of 18 &) 

— (Continued), 

the right to oall for the accounts is a periodi- 
cally recurring right under S. 13 of the Religi- 
ous Endowments Ac# (6). Charapattda 
Slddallnga Swamula v. Sondur .Ramachan- 
dracharla, 4 L.W. 186 = 3 1 M.L.JX 857 = 
35 Ind. Oas 646. " 

AYLING and Napier, JJ. 

References (a) 6 A. 1 (P.C.), D, ( b ) 26 M. 
410, D , 

(2) Scope of — Temple subject to the Dovasta- 
nam Oommittoo— Scheme if can be framed by 
the Court — Statutory body if beoomes functus 
officio by reason of constitutional ohanges — 
Hindu temple — One of the trusteeships heredi- 
tary — Power to appoint additional trustees — 
Nature of powers possessed by Board of Revenuh 
under Reg. VII of 1817 — Visitations! jurisdio 
tion. S.'o ClV. PRO. Code (1908), No. 163, 3 
L.W. 13. 

(3) S. 7 — Suit bv two out of three members of 
a committee — Bad for non- joinder of parties { 
— Succession to office of darago — Custom. 

Where two out of three of the members 
constituting a committee appointed under 8. 7 
of the Religious Endowments Act, 18G3, bring 
a suit for the removal of the person or persons 
acting as the trustee or trustees of the endow- 
ment. B eld such a suit was not maintainable. 
Such an action would be bad for defective joind- 
er of parties. 

Such a committee is, a corporation ; the 
members do ndt claim any individual right. 
What they assert is a joint eight exercisable by 
them all in a corporate oapacity. And as long 
as they jointly constitute a corporate body each 
and every member of the corporation must bo 
joined as plaintiffs to entitle them to feuocoed. 

A comrtiitteo appointed under 8. 7 of tbo 
Religious Endowments Act is a corporation 
having a legal entity and is analogous in all 
respects to overy other corporation (a). 

If one member of the corporation 13 dead, 
then the survivors can act until the new mom- 
her may be appointed. 

Unless there was logal evidonoo to establish 
a oustom that the office was transmissible to 
the eldest male descendant of the last surviv- 
ing daroga, the ordinary law would apply 
and the office would be transmissible to the 
succeeding heirs of the last surviving daroga , 
Syed Muhammad Hasan v. Kazl Nazar 
Muhammad, 1 Pat. L.J. 437. 

MULLICK and ATKINSON, JJ. 

References : — (a) 39 C. 304; 22 M. 481, F. 

(4) Ss. 8 and 10— Devastanam Committee , 
vacancy in — Appointment by District Judge — 
Evidence not taken — Order , if legal— Revisabil- 
ity— Nature of proceedings— Qualifications laid 
down in 3. 8, if apply to vacancies subsequent- 
improper appointments t how set aside— Civ. Pro. 
Code (1908), 8 141 and Civil Rules of Practice 
[Mofussil ), r. 94, applicability of , to proceedings 
under S . 10 of Religious Endowments Act . 
Sabblev v. Abboy Natdu, 29 M.L.J. 671-2 L. 


Religious Endowments Aot, (XX of 1863 ) 

— ( Concluded ). . 

W. 1099-18 M.L.T. 469-31 Ind. Cas. 605. 
See Final Part, 1916, Col. 15. 

(6) S 10. bee No. 4, supra . • 

(6) Ss. 14, 18— Devastanam Committee— 
Alienation § of offerings to the deity in favour 
of Arohaka^— Suit in declare the invalidity 
of the alienation — Suit against committee 
,awd Arohakas by tioo worshippers — Trustee 
not a'party—No sanction of the Court or 
Advocate General— Maintaimebility — Civ, 
Pro, Code , S. 92, O. T, r. 8. 

A suit brought by two worshippers of a 
temple on behalf of themselves and the other 
worshippers of the temple with the permission 
of the Court under O. I, r. 8, Civ. Pro. Code, 
against members of the Devastanam Committee 
and the Arcliakas and Slanekas, the trustee 
not being a party, for a declaration that per- 
petual alienation, made in favour of the Archa- 
kas by the Devastanam Committee, of money 
offerings made by the worshippers is invalid 
and not binding on the temple, and a direction 
that tho trustee or manager duly appointed 
should retain the right of collecting jfao 
offerings in question, is maintainable though 
brought neither on the rolation of tho Advooate- 
Oencral nor with tho sanction prescribed by 
8. 18 of the Religious Endowments Act. 

• Suits in which relief is asked for against 
strangers to the trust, whether alienees from 
the trustoea or trespassers, are outside the 
purview of 8. 92 of tho Civ. Pro. Code- Kal- 
yana Yenkataramana Aiyangar y. Kaaturl 
Ranga Aiyangar, 31 AI.L.J. 777 = 20 M.L.T. 
490 = 40 M. 212 = 5 L.W 625. 

abdur Rahim, Okfg. c.j., besiiagiri 
Aiyak and PHILLIPS, JJ. 

(7) Sa. 14, 18 — Suits to enforce privileges — 
Sanction when nooesaary for institution. Bee 
Civ. Pro, Code (1908), No. 13, 3 L.W. 

12 . 

(8) 8s. 14 and 18. See CIV. PRO. CODE 
(1908), No. 167. (1916) 2 M.W.N. 351. 

(9) 8. 18— Wakf- Scheme suit— Romoval of 
trustees. 8ee ClV. PRO. CODE (1882), No. 31, 
35 Ind Cas. 860. 

(10) S. 18. 8eeNos. 6, 7, 8, supra . 

RellglouB Offices. 

(1? Alienation — Religious office — Bungaa at- 
tached to Golden Temple at? Amritsar— 
Managtr , office of, nature of— Alienation of 
office . if valid. # 

Held, that the bungas attached to the Golden 
Temple at Amritsar are partly religious and 
partly oharitablo # institutions, and the oflioo of 
manager partakes of the naturo of a religious 
office which cannot be alienatod for tho mana- 
ger's personal gain (a). Mehr Singh y. Sochet 
Singh, 161 P.W.R. 1916-35 Ind. Cas. 620. 
SCOTT-BMITJI, J. 

References :—{a) 17 O. 3 = 16 I.A.* 137 = 5 Sat. 
P.O.J. 350; 81 P,R. 1902; 17 C. 567; 36 C 
976-13 C.W.N. 1084-3 Ind. Cas. 76, D. 
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Religion* Officii— (Concluded), 

1 C. 226 at p. 235 =>25 8.W.R. 285 = 3 I.A. 7 = 
9 Gar. P.O.J. 673 ; 6 M. 89 ; 106 P.R. 1892; 
26 M. 31, F, 

(2) Hereditary religious offices— Right of 
females to inherit and perform duties by proxy 
— Gnus. See HINDU LAW,, (RELIGIOUS 

Offices), No. i, 30 M-L.J. 222. 

• • . 

Religious Purposes. 

Gifts for — Dedication to thakur— A,bsono6 of 
registered deed — Validity of gift. See TRANS- 
FER OF PROPERTY act, No. U9, 36 Ind. Cas. 
989. 

Religious Trust. 

Soe CIV. PRO. Code (1882), No. 31, 35 Ind. 
Cas. 880. 

Relinquishment. 

(1) See U. P. ACT II OF 1901 (AGRA 
Tenancy), No. 32-u, 36 Ind. Cas. 1007. 

(2) Of an interest — Validity. Bee EVIDENCE, 
No. 1, (1916) M.W.N. 9. 

(3) Tenanoy relinquished in favour of credi- 
tor— Mutation of names. See EVIDENCE ACT, 
No. 60, 35 Ind. Cas. 10S. 

(4) Unaooompanied by surrender of possession, 

effect of. Boe Ex-frofrietary RiaHT, 
No. 2, 30 Ind. Oas. 792. ( 

(5) Hindu Law— By widow — Acceleration— 
Consent of nearest reversioner to alienation by 
widow — Evidence of nooessity. Bee HINDU 
Law (Widow), No. 17, 14 a.L.J. 972. 

Remand. 

(1) Remand order by appellate Court without 
retaining case on file — Whole case if open 
before Court to which case remanded — 
lAmitation of scope of appeal remanded by 
High Court . 

In strict law a remand made by an appollate 
Court without retaining the appeal in its own 
file necessarily re opens the whole oase and tho 
Court of Appeal to whioh the oase is remanded 
is bound to hear tho appeal upon the judgment 
of the Court of first instanoe and on nothing 
else. 

But the High Court, in the exercise of its 
powers of supervision under the Charter, rightly 
asBumeB in certain cas^p authority to limit the 
soope of certain appeals remanded to the lower 
Court without keeping them on its own file. 
But whenever this is done, it is absolutely 
essential that the High Court should lay down 
olearly without any possibility of mistake that 
it did intend to limit the soope of the appeal to 
certain specified questions. Kartlc Chandra 
Das v. Satya Nldhl Ohosal. 21? C.W.N. 584 = 
32 Ind. Gas. 240. 

HOLM WOOD and MULLICK, JJ. 

(2) Issues remanded to first appellate Court 
— Power of latter Court to send it to 
Court oftfirzl instance to take additional 
evidence— Duty to record finding — Civ. 
Pro . Cods, O. XL1, rr. 28, 25. 


Rfcmand— ( Continued ) . 

When issues are remanded by thf Court of 

J seoond appeal to the lower appellate Court for 
trial, the lower appellate Court resumes its 
functions as the Courfeof first appeal. Though 
it is the only Court whioh oan record a finding 
on the (issubs remanded, yet it may, under 
O. XLI, r.,28, Civ. Pro. Code, require the 
additional evidenoe to be taken before the 
original Court. Motlslng v' Sobhemal, 9S.L. 
R. 148 = 32 Ind. Cas. 634. 

PRATT, J.O. and BOYD, A.J.C. 

References 8 B.L.R. 120 ; 14 A. 23, R . 

(3) Remand order — OrUer of appeal Court 
directing Court of first instance to remit findings 
on issues not tried — Decision on other issues in 
the remand order if binds Judge or hts succes- 
sor at final hearing— Decision if preliminary 
decree or interlocutory order— Civ. Pro . Code 
(1908), 0. XLI. rr. 23. 25. HIra Lai Pal 
v. Etbar Mandal, 20 C.W.N. 43 = 32 Ind. Cas. 
866. Bee Final Part, 1915. Col. 1206. 

(4) Order of— Appeal— Whether maintain- 
able. Sec Ben. ACT VIII OF 1885 (TENANCY), 
No. 69, 34 Ind. Cas. 301. 

(5) 8oe U. P. ACT II OF 1901 (AGRA 
TENANCY), No. 52, 35 Ind. Cas. 105. 

(6; Order of, by the Agent— If open to revi- 
sion by the High Court. See AGENCY RULES, 
No. 4, (1916) 2 M.W.N. 269. 

(7) Remand for decision on merits— Not a 
final order — No appeal to Privy Counoil. See 
apfeal to Privy Council, No. i, 19 O.C. 
36. 

(8) See Civ. PRO. CODE (1908), No. 673, 34 
Ind. Cas. 185. 

(9) 8ee CIV. Pro. CODE- (1908), No. 41, 35 
Ind. Cas. 571. 

(10) Boe CIV. PRO. Code (1908), No. 660, 
35 Ind. Cas. 239. 

(11) Order of — Suit of Small Cause nature — 
Appeal from order. See CIV. PRO. CODE (1908), 
No. 198, 36 Ind. Cas. 396. 

(12) Suit to set aside adoption— Fraud not 
proved — Undue iD/luenoe found to have been 
exercised— Remand by appellate Court for fram- 
ing new issues and fresh dooision — Remand 
order whether valid. See ClV. PRO. CODE 
(1908), No. 654, 18 Bom. L.R. 27. 

(13) Appellate Court if may remand oases 
otherwise,, than under O. XLI, rr. 23 and 25 — 
Addition of parties on appeal and amendment 
of plaint if justify remand. See CIV. PRO. 
CODE (1908), No. 210, 20 C.W.N. 647. 

(14) Romand on preliminary point — Lower 
appellate Court — Powers of reversal and remand. 
Bee CIV. PRO. CODE (1908,, tio. 211, 43 C. 
148. 

(15) Powers of High Court as to remand. 
See CIV. PRO. CODE (1908), No. 369, 20 
C-W.N. 1192. 

(16) Appellate Court’s powers of remand. 
Soe ClV. PRO. Code (1908), No. 666, 12 N L. 
R. 126. 

, (17) Wider powors under new Code — Not 
oonined to disposal on parliamentary issue, 
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Remind— (Concluded}, • 

See OIV.,PRO. CODE (1908), No. 209-a, 36 
Ind. Cas, 813. 

(18) Case deoided finally by Chief Court 
without remand. See CUSTOMS (PUNJAB— 
ALIENATION), No. 1, 16 P.W.B. 1916. 

(19) Remand teohnioally permissible but 
useless, not allowed. See GuSTOks (PUNJAB 
—ALIENATION), No. 3, 17 P W.R. 1916. 

(20) Finding of faot — Lower appellate Court 
to which remand is made — No power to set< 
aside such finding. See LIMITATION ACT 
(1908), No. 105, 31 M.L.J. 257. 

(21) Powers of Courts of appeal or revision in 
revoking or granting sanotion given or refused 
by a subordinate authority— Remand not 
proper. See SANCTION TO PROSECUTE, No. 5, 
9 Bur. L.T. 128. 

(22) Remand neoessary when— Plaint amend- 
ed in appeal. See CIV. PRO. CODE (1908), 
No. 660-<z, 32 Ind. Cas. 906. 

Re-marriage. 

(1) See BUDDHIST LAW — INHERITANCE 9 
No. 4, 9 Bur. L.T. 97. 

(2) Of widow— Right to husband’s ostato— 
Widow’s unohastity after inheritance, efleot. 
See HINDU LAW— WIDOW, No. 32, 32 Ind. 
Cas. 338. 

Remarriage (Hindu Widows) Act. 

Soe ACT XV OF 1856. 

Renewal of Execution Application. 

Exeoution application struok off— Restoration 
— Objeotion as Co limitation— Jurisdiction. See 
CIV. Pro. Code (1908), Np. 372, 35 Ind. CaB. 
337. 

Rent. 

(1) Enhancement of— Rent, payable'partly in 
cash and partly in kind— Bengal Tenancy 
Act (VIII of 1885), S. 30, applicability of. 

The word “money-rent” in S. 30 of the 
Bengal Tenancy Act refers to a tenancy where 
the rent is solely payable in money, and, as 
such, the section doeB not apply to a oase in 
whioh rent is paid partly in oash and partly in 
kind. Prlya v. Tarlnl, 24 C.L.J. 373 = 35 
Ind. Cas. 618. 

SANDERSON, C.J. and MUKERJEE, J. 

(2) Quit for— Original tenant , heirs of — 
Liability , if joint and several— Decree 
against one, if maintainable — Indian Con- 
tract Act (IX of 1872), S. 43. 

In a suit by a oo-sharer-landlord for arrears 
of rent against the heirs of the original tenant 
the Court belovy passed a money decree, against 
one of the defendants only for the entire olaim : 

Held, that the deoree could not gtand inas- 
much as it was not a oase of a joint contract 
whioh might be enforced against any of the 
joint contractors, but the defendants beoame 
jointly interested by operation of law in a 
oontraot made by a single person (a). Shaikh 
Rfthad y. Krishna, 24 C.L.J. 371 = 36 Ind. 
Cas. 663. 

0HATTEBJEB and NBWBOULD, JJ, 


Rent— (Continued). 

References :— (a) 12 C.L.J. # 691; 1\ O.W.N. 
1026, D.\ 12 C.L.J. 642, F. 

(3) Sale for arrears for rent — Application to 
set aside sale - Bengal Tenancy Act (VIII of 
1885). 8. 174 — Effect of non paymeHt of 
the 5 per cent. provided for by the section — 
“ Officer of the Court ” — Review— Appeal.* 

There is no Auty oast upon the officer of the 
Coijrt to give any information to the defendant, 
for any phrpose whioh he might require under 
S. 174 for the purpose of making p t deposit under 
that section. The law throws the obligation 
upon the defendant, himself, to •ascertain for 
himself by whatever means he likes, the 
amount he has to pajf into Court. But it casts 
no responsibility, no duty whatsoever, upon the 
offioer of the Court to furnish information or 
give information. If an offioer of the Court 
does yield to any application that may be 
made to him by a judgment-debtor, then he 
gives that information, not by virtue of his 
acting as an officer of the Court, hut solely by 
virtue of his friendship, or regard, or as agent 
of the individual to whom he gives the 
information (a). 

What constitutes an aot of the Court mu9t 
depend upon the circumstances of each oase. 
Mere oasual aot by an offioer of the Court 
cannot be treated as tbe Court’s aot. For an 
toot to bo clothed with that character, must be 
an aot of a presoribed officer acting in aooordanoe 
with the prescribed rules of tbe Court. 

The deposit of money, to bo a valid deposit 
and to give the Cou)t jurisdiction, to accopt 
and set aside the sale must be heard within 30 
days from the sale and not later. There may 
however be oases where possibly a mistake might 
have been or may bo made, whore an individual 
judgmont-debtor may be misled by an officer of 
the Court, as such. In such a case the Court 
always has power in the exercise of its juris- 
diction to redress a wrong. 

Where an order setting aside a sale under 
S. 174 of the Bengal Tenancy Act was without 
jurisdiction, the High Court had jurisdiction to 
set aside the order of tbe first Court refusing to 
review the order to set aside tbe sale. Barjoo 
Prasad Mlsslr v Nannoo Ral, 1 Pat. L. J. 459 
= 35 Ind. Cas. 779. 

ATKINSON and JWALA PRASAD, JJ. 

Reference (a) 26 C. 449, F. 

(4) Quit for rent— Rent claimed af higher rate 
than amount entered in Road Cess Return 
—Road Cess Act (IX of 1880), £. 20— Effect 
of entry in Record of Rights . 

The mere alteration in area due either to re- 
measurement oi to enoroaohment will not take 
the oase out of S. 20 of the Road Cess Aot.* 

Neither the entry in the Record of-Rights, 
whioh only raises a presumption, nor tbe jama 
wasilbakit whioh only shows the defendant's 
rent in any particular year, oai\ override the 
statutory prohibition contained in B. 20 of the 
Road Cess Aot. 
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Rent— (Continued), * 

Where the bottling is the same and there has 
be^a no ftatural alteration of it the plaintiff 
landlord 18 not entitled to a rent highor than 
th it shown in the Road Oess return. Dhanuk- 
dharl Mahton v. Salyld Serajul Hada, 1 Pat. 
L.J. 521. 

* Chamier, c.j. andiJwALA* Prasad, j. 

• Reference ; — 19 Ind. Gas. 249,' F. 

(5) Suit for rent’— Title of third person set up— 

Parties . * 

When in siyts for rent the tonant defendants 
set up the title of a third person, Buoh third 
person is no tiecessary party to the proceeding. 
Rameshwar Pershad Singh y. Nankhu Mod, 

32 lnd. Cas. 553. 

SHARFUDDIN and TEUNON, JJ. 

(6) Mokorrari lease — Provision for enhanced, 
for collection charges— Construction of con- 
tract. See ABWAB, No. 1, 36 Ind. Cas. 404. 

(7) Appeal— Decision on question of amount 
of, payable. See t BEN. ACT VIII' OF 1869 
(Landlord and Tenant Procedure 
Code). Nos. 2 and 3, 36 Ind. CaB. 277. 

if) See BEN. ACT VIII OF 1885 (TEN- 
ANCY), No. 51-6, 36 Ind. Cas. 795. 

(9) Award of interest or damages on arrears 
of— Mandatory provision. See BEN. ACT VIII 
OF 1885 (TENANCY), No. 35-6, 36 Ind. Oas. 
955. 

(10) Basis of, enhancement of, discussed— 
Deoree of special Judge determining amount of 
enhancement— Appeal. Bee BEN. ACT VIII 
OF 1885 (Tenancy), No^ 22, 1 Pat. L.J. 409. 

(11) Suit.for — Conflicting claims to landlord’s 
right— Second appeal. See BEN. ACT VIII OF 
1885 (TENANCY), No. 69-a, 32 lnd. Cas. 695. 

(12) Suit for, of jalkar — Limitation. See 
BEN. ACT VIII OF 1885 (TENANCY), No. 94, 

33 Ind. Cas. 110. 

(13) Written lease — A definite amount over 
and above amount stated aB, but forming part 
of consideration, if abvmh. See Ben. ACT 
VIII OF 1885 (Tenancy), No. 37, 21 C.W.N. 
108. 

(14) Stipulation to pay interest on arrears of, 
11 at 75 per oent. with full damages ”, if by way 
of penalty -Contract Aot (IX of 1872), S. 74- 
Mere high rate if sufficient to demand interfer- 
ence. See BEN. ACT VIII OF 1885 (TENANQY), 
No. 36, 21 C.W.N. 112, 

(15) 8eo Mad. Act I of 1908 (Estates 
LAND), No. 16-6, 32 Ind. Oas. 493. 

(16) See ilAD. ACT I OF 1908 (ESTATES 
LAND), No. 4, 31 Ind. Cas. 852. 

(17) Commutation of— Principles regarding 

ward of. See MAD. ACT I OF 1908 (ESTATES 

Land), No. 26, 34 Ind. Cas. 935. 

(18) Dispute between joint landlords as to 
oolleotion of— Collector’s order deolaring parti- 
cular person as landlord— Revision. See MAD. 
aot I of 1908 (Estates Land), No. 7-o, 
36 Ind. Cas. 212. 


Rpnt— (Continued). < 

(19) Grant to Brahmin before permanent 
Settlement for subsistence— Onus — Suit for 
commutation of. See Mad. ACT I OF 
1908 (Estates Land), No. 4-a, 32 Ind. Cas. 
229. 

(19-a) Finding of Collector re rent— Subse- 
quent stiit for determining — Res judicata . See 
Mad. ACT I OF 1908, No. 28-e, 32 Ind. Cas. 
706. 

(20) Acquisition of oooupanoy right — Posses- 
sion for morie than 12 years — Payment of. See 
U.P. ACT II OF 1901 (AGRA TENANCY), No. 7, 
30 Ind. Cas. 798. 

(21) 'Previous suit for— Small Cause nature 
—Question of title incidentally determined — 
Lator suit for titlo — Previous determination, 
whether bars trial of the issue in later suit— 
No res judicata. Bee CIV. PRO. CODE (1908), 
No. 21, 34 Ind. Ca B . 123. 

(22) Suit for rent— Proceedings on appeal. 
See CIV. PRO. CODE (1908), No. 16, 24 C.L.J. 
514. 

t (23) Rent payable by judgment-debtor — 
Execution purchaser if oan recover — Extent of 
liability of exeoution purchaser — Suit for con- 
tribution. See Contract act, No. 69, 23 0. 
L.J. 125. 

(24) Hotel keeper — Landlord and tenant — 
Right to sue for— Breach of contract— Distraint. 
See Contract act, No. 14, 112 P.L.R. 1916. 

(25) Buit for, against some heirs of tenant. 
Bee CONTRACT ACT. No. 41, 36 Ind Cas. 243, 

(26) Agreement by guardian to pay, at 
enhanced rate of, rent whether binding on 
minor. See GUARDIAN AND WARD, No. 4, 

35 Ind. Cas. 582. ‘ 

(27) Judi , payment of— Liability of tenant to 
pay customary, to Inamdar. See INAM, No. 4, 
18 Bom. L.R. 950. 

(28) Furilure to oolleot — Gross negligence and 
misconduct — Liability to pay amount of profits. 
See Lambardar, No. 2, 30 lnd. Cas. 203. 

(29) See LANDLORD AND TENANT, No. 52, 
33 lnd. Cas. 419. 

(30) See LANDLORD AND TENANT, Nos. 39 
and 40, 33 Ind. Cas. 214. 

(31) Adverse possession, title by— Lessee, if 
can acquire such title against his lessor— Non- 
payment of, if oreates adverse possession. See 
Landlord and Tenant, No. 32, 24 C.L.J. 
453. 

(32) Evidenoe as to uniform rate of. See 
Landlord and Tenant, No. 60, 33 Ind. Oas. 
415. 

(33) Permanent tenure created before Trans- 
fer of Property Aot — Transferability — Decree 
for, against registered tenant — bale of tenure 
in exeoution— Rights of prior purchaser. See 
LANDLORD AND TENANT, No. 56, 33 lnd. 
Cas. 602. 

(34) Tenant out of possession — Liability to 
pay. Bee LANDLORD AND TENANT, No. 70, 

36 Ind. Cas. 637. 

(36) Registered lease— Suit for recovery of,, 
by assignee of landlord. Bee LIMITATION ACT 
(1908). No. 180, 1 Pat. L.J. 506. 
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Bent-H Concluded ) . •* 

(35-o) Bight to oolleot. See LIMITATION 
AOT (1908), No. 244-A, 32 Ind. Oas. 827. 

(36) Colleotion of. See KEGBIVBB, No. 7, 

33 Ind. Cas. 69. 

(37) German, secular agent of Basel Mission 
—Lease by, of land in British Ind^ — Whether 
he oan sue for — Limitation on alien enemy’s 
right of suit. SeC TRADING WITH ENEMY, 
No. 2, 31 M.L, J. 860. 

(38) Apportionment of. See TRANSFER OF r 
PROPERTY ACT, No. 30, 34 Ind. Gas. 409. 

(39) Assignment— Debt — Simple mortgage 
and subsequent lease of the hypotheoa to 
mortgagee— Mesne profit. See TRANSFER OF 
PROPERTY ACT, No. 16. 31 Ind. Cas. 473. 

(40) Execution of Kabuliat for enhanoed— 
Effect of. bee UNDERPROPRIETARY RIGHT, 
No. 1, 30 Ind. Gas. 387. 

Rent Act. 

Boe Ben. Act X OF 1859. • 

See OUDH ACT XIX OF 1868. 

See OUDH ACT XXII OF 188G. 

See U. P. ACT XII OF 1881. 

Rent (Agra) Act. 

See U. P. ACT XIY OF 1886. 

Rent Decree. 

(1) Non-tranBferablo ocoupanoy holding, sale 

of, under — Right of mortgagee to set aside. 
See CIV. PRO. CODE (1908), No. 342, 31 Ind. 
Gas. 859. # 

(2) Tenure held by widow — Against tho 
widow — Execution of decreo — Execution 
against tho holding in the hands of the rever- 
sioners. See HINDU LAW— WIDOW, No. 29, 

34 Ind. Cas. 581. 

Rent, Enhancement of. 

(1) Fresh suit after dismissal of suit for 
enhancement whether maintainable — 
Exemplar area . 

After dismissal of a suit for enbanoement of 
rent, a fresh suit for a subsequent year oan be 
filed. An exemplar area should not be confined 
to a single holding area. It should extend to 
an extent sufficient to make oertain that the 
rates arrived at are really prevailing rates. 
Badri Prasad y. Ram Charan, 31 Ind. Cas. 
866 . 

Baillie, s m., and Tweedy, j.m. 

(2) Suit for enhanoed Kattubadi— Seoond 

appeal. See AOT IX OF 1887 (PROVINCIAL 
SMALL CAUSE COURTS!, No. 22,31 Ind. Cas. 
871. . 

(3) Appeal— Right to enhance or vary rent— 
Determination of amount of rent. See Ben. 
AOT VIII OF 1869 (LANDLORD AND TENANT 
PROCEDURE CODE), Nob. 2 and 3, 30 Ind. Oas. 
277. 

(4) See Ben. ACT VIII OF 1885 (TENANCY), 
No. 23, 83 Ind. Cas. 85. 


Rent, Enhancement of— (Concluded). 

(5) Contract to pay more thrfn i anmis in the 

rupee— Void in toto» See Ben. ACT VIII OF 
1885 (TENANCY), No. 17, 34 Ind. Cas. 45. ‘ 

(6) See OUDH AOT XXII OF 1886 (RENT), 
No. 9 a, 32 Ind. Cas. 416. 

(7) See OUDH ACT JCXII OF 1886 (RENT), 

No. 10, 33 Ind. Cas. 786. 

, | • 

(8) Tenant holding at fixed rate under 
agreement — No period fixed — Rent, if oan be 
enhanoed? See OUDH ACT XXII OF 1886, 
(RENT), No. 11, 33 Ind. Cas. 167, 

(9) See U. P. AOT II OF 1901 (AGRA 
TENANCY), No. 26. 3 1 Ind. Cas. 889. 

(9-n) See U. P. ACT II OF 1901 (AGRA 
TENANCY), No. 26-a, 32 Ind. Cas. 734. 

(10) Agreement not in writing— Suoh agree- 
ment insufficient. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 25, 34 Ind. CaB. 369. 

(11) Rent fixed by Oolleotnr — Enhancement 
by agreement— Validity of. See U.P. ACT II 
OF 1901 1 AGRA TENANCY), No. 24, 34 Ind. 
Cas. 441, 

(12) Rent fixed in perpetuity by agreement — 
Enhancement. See U.P. ACT II OF 1901 
(AGRA TENANCY), No. 27, 31 Ind. Cas. 459. 

(13) See U.P. ACT III OF 1901 (LAND 
REVENUE), No. 9, 33 Ind. CaB. 180. 

(14) See U.P. ACT III OF 1901 (LAND 
REVENUE), No. 8, 33 Ind. Cas. 186. 

(15) Custom to pay enhanced rent. See 

Landlord and Tenant, No. 35, 30 Ind. 
Cas. 486. ' 

(16) Enhancement subsequently declared 
illegal— Notice of ejectment if proper — Estoppel. 
See Landlord and Tenant. No. 37, 33 Ind. 
Cas. 1G3. 

(17) Oral agreement to pay enhanoed rent. 
See Landlord and Tenant, No. 61, 33 Ind. 
Cas. 417. 

(18) Partition papers, clerical error in — If 
enbanoement of rent. See LANDLORD AND 
TENANT, No. 43, 33 Ind. CaB. 234. 

Rent Free Grant. 

(1) Grant made in lieu of service — Alienation 
of such grant — Right of purchaser as against 
grantor. 

Where a grant was made rent-free the grant 
was non- transferable and the pufthaser of the 
grant from the original grantee cannot aoquire 
any valid title as against tho grantor. Glvdh&r 
Gopal Y. Gaya Prasad, 34 Ind. Cfas. 672. 
Campbell, j.m. 

Reference :-r l 25 Ind. Cas. 594 — 1 O.L.J. 32 
dissented from . 

(2) Resumption of land so granted by forcible 
dispossession. Bee U.P. AOT II OF 1901 
(AGRA TENANCY), No. 2, 36 Ind. Cas. 958. 

Rent Reoovery Aet. * 

Bee Mad. Act VIII OF 1865. 
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Rent Bolt. 

(1) A guit *for rent is not a suit for deter- 
mination of title to immoveable property. K.P. 
Mahomed Ebrahlm v. K. E. Mahomed, 9 Bur. 
L.T. 110 = 36 lod. Cas. 337. 

JJ KIN, J. 

(9) Valued below R<*. 100— Whether second 
appeal lies. See BEN.* ACT VlII OF 1886 
(Tenancy), No. 67, aon.W.N. .1362. 

(3) Oooupanoy holding mortgaged prior to — 
Agra Tenancy Act — Parties— Civ. I^ro. Code 
11908), O. I, r. 9. See U. P. ACT II OF 1901 
(AGRA Tenancy), No. 20, 31 Ind. Cas. 456. 

(4) Not exceeding Rs. 100 in value — Dooroo, 
execution of — Order passed in execution pro- 
ceedings by the District Judge, if appealable. 
See APPEAL— GENERAL, No. 11, 21 C.L.J. 
331. 

(6) Suit for rent against tenant — Res judicata . 
See Landlord and Tenant, No. 53, 33 ind. 
Cas. 420. 

(6) See Res Judicata, No. 22, 33 Ind. Cas. 
169. 

(7) See Res Judicata, No. 21, 34 Ind. Cas. 
354. 

Rett, Suit for. 

(1) Land situated in a Zamindari — Ryoli land 
— Ijara lease— Jurisdiction of Civil Court to 
try. See MAD. ACT I OF 1908 (ESTATES 
LAND), No. 1, (1916) 2 M.W.N 240. 

(2) See Mad. act i of 1908 (Estates* 
Land), No. 29, 4 L.W. 278. 

Reopening. 

Fraud— Of suit for accounts — Evidence. 
See ClV Pro. CODE (1908), No. 353, 35 Ind. 
Cas. 603. 

Re-sale. 

(1) Buyer failing to take delivery of goods and 
the seller exeroising his powers of — Damages, 
claim for, at market rate — Maintainability. 
See CONTRACT ACT, No. 108, 8 L.B.U. 367. 

(2) Stipulation for re-purchase— No date 
fixed for re-payment — Transaction amounting 
to mortgage— Intention of parties. See Sale, 
No. 14, 36 Ind. Cas. 991. 

(3) See VENDOR AND PURCHASER, No. 5, 
35 Ind. Cas. 631. 

Residence. 

(1) Plaoe of — Defend&nt living and carrying 
on business f\t one plaoe - Mere possession of 
ancestral abode and lands elsewhere — Effeot. 
See ClV. PRO. CODE (1908), No. 66, 112 P.R. 
1916. 

Residuary Legatee. 

Grant of letters to guardian ( of minor not 
being executor or— Grant of letters for moveable 
property. 8ee ACT V OF 1881 (PROBATE AND 
ADMINISTRATION), No. l a, 36 Ind. Cas. 266. 

Res Judicata. 

(I) Ostensible owner , transfer by, when binds 
real owner — Transfer of Property Act, 
8. 41. 


Res Judloata— [Continued). * 

In a suit by A to reoover from B property the 
title to which was disputed between A and B, 
M, in whose favour £ had on 14th March 1893 
executed a usufructuary mortgage — in lieu 
whereof on 21st January 1895 another mortgage 
was exeojited in his favour by B, — was made a 
defendant, apparently on the ground of his 
being a transferee under the mortgage of 14th 
March, 1893. The suit was 'decreed. 

In a suit by M to enforoe his mortgage of 
21st January, 1895, which the representative in 
title of A contested, the High Court held that 
the deoision in the previous suit was res judicata 
and also that S. 41 of the Transfer of Property 
Aot did not apply to give M a title, although 
B had got his name entered in the Revenue 
papers as owner, because, the application for 
tfie entry having been opposed ^y A, B could 
not be said to have been entered as ostensible 
owner with A's consent, and also because, if M 
bad made enquiries before he advanoed money 
to B, he could have discovered the faot of B's 
opposition and faots showing B’s title. 

The Judicial Committee on appeal found the 
judgment of the High Court to be so satisfac- 
tory and sufficient that they felt themselves 
justified in advising the dismissal of the appeal 
without following the practice of making an 
elaborate report. Nagheihar Prasad Pande 
v. Raja Pateahrl Partab Narayan Singh, 
20 C.W.N. 265 = 3 L.W. 454 = (19l6) M.W.N. 
142 (P.C.) = 34 Ind. Cas. 673. 

Viscount Haldane, Lord Parmoor, 
Lord wrenbury, Sir* John Edge 

and MR. AMEER ALI. 

c 

(2) Prior suit— Dismissal on the ground of 
limitation— Question as to validity of sale 
by receiver raised in later suit— No bar of 
res judicata — Limitation Act % 1908 — Non - 
applicability to defences — S- 28, Limitation 
Act— Party in possession — Bis rights not 
affected by the section , 

In execution of a decree obtained agAinst B, 
M and their sons, U was appointed receiver 
with authority to sell certain properties And to 
dear off the decree-debt. U sold a house 
belonging to B, M And their brother G, to N. 
N obtained possession of the house except two 
kothris . N brought against G and others the 
present suit for the recovery of the two kothris . 
G had already sued for the cancellation of the 
sale tfteotdd by U, but his suit was dismissed as 
time- barred, In the present suit G again 
pleaded that the sale was not binding on him. 

Held, that ths matter in dispute cannot be 
regard od as res judicata, for nothing was decid- 
ed in the former 6uit, which wab dismissed on 
the score of limitation. 

The Limitation Aot only provides periods of 
limitation within which Buits must be brought. 
It does not provide periods of limitation for 
defences. 

S. 28 of the Limitation Aot is also no bar, as 
that seotion merely provides that, at the deter- 
mination of the period allowed by law to any 
person for instituting a suit lor possession of 



1365 


DIGEBT OF OASES. 


1366 


lies Judicata— (Continued). 

any property, hia right to such property shall 
be extinguished. Gokal Ghand v. Nldar Mai, 
1P.R. 1916-33 Ind. Gas. *485. 

SHAH DIN and CHfVIS, JJ. 

(3) Rea judioata within time for appeal — * 
Subsequent suit — Appeal pending — No 
appeal in subsequent suit. a 

A landlord filod suits in 1910 againBt the 
tenant to enforoe acceptance of pattas for Fastis 
1318 and 1319. They were dismissed by the 
Sub-Colleotor on the 19th Deoembfer 1910 oxt 
the ground of want of jurisdiction but were 
remanded for disposal by the District Court on 
the 38th November, 1911 The Sub-Collector 
on remand passed a decree in both suits on the 
96th March, 1913. Appeals were filed to the 
District Court on the 17th June, 1913. The 
landlord filed a suit in 1911 against the tenant 
to enforoe acceptance of patta for Fasti 1320. 
The Sub-Collector . on the 23rd May 1912, 
passed a decree in . favour of the landlord 
on the ground that the decision in the earlier 
suits passed on the 26th March, 1912, ren- 
dered the contentions raised in the suit res 
judicata. No appeal was filed by the defendant 
against the decree in the suit of 1911. Appeals 
against the suits of 1910 came on for disposal 
before the District Judge on the 7th December, 
1912. and he dismissed them on the ground 
that the decision of the Sub-Colleotor in the 
suit of 1911 against which no appeal was filed, 
rendored the question raised in the appeal res 
judicata . 

Held, on second appeal : (1) that tho Sub- 
Oolleotor was frrong in holding that the deci- 
sion passed by him in thet suits of 1910 had the 
force of res judicata^ during the interval botween 
the date of his decree and time allowed by law 
for filing the appeal : 

(2) that tho erroneous deoision in * the suit of 
1911 whioh was not on the merits but on a 
mistaken view of the law by the Sub-Colleotor 
would not render the question raised in the 
appeals against the deorees in the suits of 1910 
res judicata ; 

and (3) that the District Judge was not 
debarred from deciding the appeals on the 
merits beoause no appeal was filed against the 
deoree in the connectod suit. 

An appeal is only a continuation of the 
original proceedings and the deoree passed by 
the appellate Court is the deoree in the suit. 
On the filing of an appeal, the judgment ceases 
to be res judicata and beoomeB sub judice. 

The functions of an appellate Court are not 
the same in England and Amerioa as in India 
and consequently great care has to be oxeroised 
before the decisions based on praotioe and 
procedure of a highly technioal oharaoter are 
followed in considering questions prising under 
the Oiv. Pro. Code. 

Explanation IV to S. 13 of the Civ. Pro. 
Code of 1882 whioh enacted that a deoision 
liable to appeal may be final within the mean- 
ing of the seotion until the appeal is made, has 
been omitted in the present Code of 1908, and 
the omission whioh was in all probability made 
in view of the deoision of 11 A. 148 removes any 
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doubts or difficulties in dealing With the ques- 
tion ; and it is not necessary to speoufate on the 
olass of oases to whioh this explanation can 'be 
applied, if a judgment liable to appeal is only 
held to be provisional and not operative 9s res 
judicata . Ghengalavala Gurrazu v. Yenka- 
teswar Row, • (1916) M-W.N. 223-19 M.L.T. 
268=- 30 M.L.J. 379 = 33 Ind. Cas. 9. , 

Ayling And Kuharaswami Sastri, jj. 

Reference : — 11 A. 148, R . 

(4) Claims when ought to be joined by plaint - 

iff. • 

The plaintiff cannot be allowed to litigate bis 
title over again unless his olaims 'are mutually 
destructive or there is any embarrassment in 
joining the rights. Where the plaintiff did not 
set up tho title whioh be could have brought 
forward as an alternative basis of hiB claim on 
the last oooasion, he cannot be allowed to liti- 
gate it in a seoond 6Uit. 

The observations in 27 M. 7C0 as to suits 
by reversioners would seem to be opposed to the 
decision ef the Judicial Committee in 11 B. 
L.R. 158. RangaBwamy Patrudu v. Appla- 
Bvamy, (1916) M.W.N, 286 = 34 Ind. Cas. 456. 
COUTTB-TROTTER and SESHAGIRI AlYAR, 
JJ. 

References 27 M. 760; 11 B.L.R* 158, R. 

(5) Ex parte order in execution, if constitutes 
—Test— Execution petition , dismissal for 

1 default of , if affects prior order in execu- 
tion which has become res judioata. 

An ex parte order in execution may operate 
as res judicata in subsequent stages of the same 
proceedings. The test to be applied is whether 
a person allowed thd order to be passed against 
him at one stage of the proceedings when he 
had an opportunity to contest the validity of 
that order and if he has done so, he will not 
be permitted in subsequent proceedings in that 
suit to contest the validity of that order and 
re-open questions whioh he ought to have met 
in the former proceeding (a). 

The dismissal for default of an exeoution 
application has not the effect of vacating a 
prior order in exeoution which has become res 
judicata between the parties (6). Perlakarup- 
pan Chetty v. Chidambara Thamblran, 3 L. 
W. 339 = (1916) 2 M.W.N. 64 = 33 Ind. Cas. 
443. 

SADA81VA AlYAR and MOORE. JJ. 

References :—i a) 12 C-L.J. 312; 26 M.D.J. 
189, F. ( b ) 24 A. 282 ; *8 C. 51, R. ; 28 C. 122, 
Expl . , 

( 6 ) Application to execute decree as assignee 
granted — No objection thereto — Notice 
issued to judgment-debtor - Objection raised 
subsequently, barred . 

Where a person, having established his title 
as the beneficial owner of a decree, applied 
under O. XXI, r. 16 of the Code to be permit- 
ted to exeoute the deoree And notice was there- 
upon issued to the judgment- debtor, who did 
not objeot to the application and submitted 
to the order granting it, held, that the judg- 
ment-debtor waB precluded from questioning 
the title of the former to exeoute the deoree. 
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Taj Singh v. Sagan Lai, 14 A.L.J. 370 = 38 A. 
289 = 35 Ind. Cas. 234. 

' PlGGOTT and WALSH, JJ. 

Reference 12 A.L.J. 206, Appr . 

(7 ) * Withdrawal of suit, order for — Inability 
,to adduce all the evidence at }he first hear- 
ing-jurisdiction— Ctv. Pro .’ Code (1882), 

i 8 . 373. ' 

Whoro the appellate Court allowed the plaint- 
iff to withdraw from the suit on the ground 
that be had not been able to adduoe all the 
evidence which he would have liked to adduce 
at the first hearing : 

Held, that r 8Uoh order, not boing contem- 
plated by S. 373 of the Code of Civil Procedure, 
was without jurisdiction, and a fresh suit 
brought in pursuance ol that order was barred 
by res judicata. Kali Prasanna Sll v. Pancha- 
nan Nandi Chowdhury, 23 O.L.J. 489 = 20 C. 
W.N. 1000 = 33 ind. Cas. 670. 

SANDERSON, C .T. and NEWBOULD, J. 
References 11 O.L.J. 45 ; 11 O.L.J, 512, F. 

(8) Suit in which family custom was the sub • 
ject of contest ana threshed out in the pre- 
sence of all branches of the family— Right 
*of descendants of non-contesting branches to 
reopen the matter. 

Where it is necessary to establish or deny a 
oustom in the family, and where pains have 
been taken to bring upon the record every 
branch of the family, and where that oustom 
has been tho subject of contest and thoroughly 
threshed out in the presenco of all branohes of 
the family, the matter cannot be again raised 
by the descendants of those branches, even 
though certain branches d*^d not take an active 
part in the oontost, but oontontod themselves 
with admitting that the custom existed. 
Mowar Shewbax Singh y. Mowar Thakur 
Dayal Singh, 1 Pat. L.J. 221 = 36 Ind. Cas. 
960. 

ROE and JWALA PRASAD. JJ. 

References 12 C. 580 ; 13 C. 352, R. 

(9) Finding of fact— Matter directly in issue 
— Implied decision . 

The plaintiff sued for the property ol his 
unole’s son S. The defendant pleaded that he 
was adopted son of the plaintiffs’ unole and S 
was imbecile and the factum and validity of 
adoption were res judicata. The pleas were 
allowed. 

In a previous suit the plaintiff alleged that S 
was an imbeoile and denied the factum afid 
validity of the- adoption and olaimed the whole 
of the property of another unole of his. The 
first Court had found that S was imbeoile and 
adoption was not proved. On appeal the 
adoption was held proved and opinion was 
expressed that there was no need to go into the 
question of imbecility of S. 

Helh , that the plaintiff’s present suit was 
barred by res judicata , for in the previous suit 
the Court by deoidiog tho validity of the adop- 
tion had impliedly found that 8 was an im- 
beoile. Onkal Lai v. Radha Nath, 95 P.L.R- 
1916-36 Ind. Oae. 267. 

BHADI LAL and LE-ROSSIGNOL, JJ. 


Rfe/i Judicata— {Continued), ‘ 

(10) Plea of res judicata whether, may be 
waived — Judgments inter partes — Later 
adjudication supersedes earlier one . 

The plea of res judiaata is one whioh doeB 
'not affeot the jurisdiction of the Court, but is 
a plea in, bar 'of a trial of a suit or an issue as 
the case mayrhe, whioh a party is at liberty to 
waive. 

On principle it is impossible to make a dis- 
tinction between a case where tho plea is omit- 
ted to be taken by aooident or mistake and 
where it is omitted to be taken by dosign (a). 

On principle, in oases* of judgments inter 
partes, the later adjudication should be taken 
as superseding the earlier. Moturl Sethayya 
v. Sri Rajah Yenkatadrl Appa Row, 31 M.L. 
J. 219 = (i916) 2 M.W.N. 219 = 36 Ind. Cas. 
283. 

AYLING and SRINIVASA AlYANGAR, JJ. 
References (a) l A.L.J. 416; 13 A.L.J. 
764, R. 

(11) Civ. Pro. Code (Act V of 1908), S. 11— 

• Decision embodied in decree • 

The plaintiff Bued, in 1910, to eject the 
defendant from oertain lands, praying that the 
mulgeni lease exeouted by a predecessor-in- title 
of his to defendant was invalid and not binding 
on him, and that the plaintiff was entitled to 
eviot tho defendant as a yearly teuant The 
Court decided the first point in the plaintiff’s 
favour ; but held that for want of notice the 
plaintiff was not entitled at that stage to eviot 
the defendant. After duo notice given the 
plaintiff again suod the defendant in ejectment. 
The defendant pleadpd once more the mulgeni 
lease in his favour. The lower Courta held 
that the defence was harred by res judicata and 
decreed the claim On second appeal .—Held, 
that the law of res judicata was applicable, 
inasmuch as in the earlier suit the first part 
of the plaintiff’s prayer found a place in the 
decretal order and was as muob dooreed ns the 
other part of the prayer which in the second 
part of that deorotal order was rejected. Mota 
Hollappa y. Ylthal Gopal Habbu. 18 Bom. 
L.R. 712 = 40 B. 662-36 Ind. Cas. 74. 

Beaman and Heaton, jj. 

(12) Finding by the lower Courts— Decision by 
the High Court on a different point— 8tr%ct 
construction adopted — Adverse possession— 
Disturbance of possession under decree of 
CourU—Decree reversed in Second Appeal 
— Continuity of possession broken— -Evid- 
ence Act, 8. 114. 

The plaintiff, a trusteo of a temple, sued to 
ejeot the 1st defendant. The defence was that 
he was a permanent mulgeni tensut and could 
not be ejeoted. The plaintiff had sued the 1st 
defendant aqd others for possession before, when 
this defendant set up the same defenoe and the 
two lower CourtB held that the defendant was 
only a chalgeni tenant and deoreed possession, 
but the High Court reversed the decree on the 
ground of insuffioienoy of notioe, Henoe the 
present suit. The plaintiff oon tended that the 
plea of the defendant was barred by res judicata. 
The District Judge upheld the contention. 
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Held , jbat tbe defendant’s plea was cot res 
judicata, the plea of res judicata being one in 
restraint of the right of a* litigant to have his* 
oase fully tried and det^mined. 

The judgment which is pleaded in bar of this 
right muBt be strictly construed (a). 

Illustration {e) to 8. 114 of the Evidence Aot 
is not exhaustive and the general language of 
the seotion applies to all aots and proceedings 
whioh might be presumed to have been done in 
the usual course of business. • • 

When defendant began to assort an adverse 
title from 1894, plaintiff brought a suit in 1903 
in ejectment and got possession under the 
deoree of the Court below whioh was reversed in 
Second Appeal and the defendant got into pos- 
session again. It was held that in consequence 
of this disturbance of possession, the continuous 
possession which tho defendant was bound to 
have proved was broken in a second suit by the 
plaintiff to eject the defendant. 

28 M. 338 is no authority for the position 
that the period during which possession was 
taken under a hostile title would enure for tlfb 
benefit of the original holder. Laxmlpathaya 
v. Raraachendra. (1916) 2 M.W.N. 133 = 20 
M.L T 228 = 31 M.L.J 311 = 35 Ind. Cas. 421. 
SESHAGIRI AlYAR and PHILLIPS, JJ. 

References (a) 37 M. 70, D.\ 13 C. 17 ; 18 
C. 647, F. 

(13) Question of Law . 

(Per Seshagiri Iyer , J.— In his order of refer- 
ence), the decision on a question of law in one 
proceeding is. not res * judicata m any later 
proceeding except to this extent, namely, that 
the right which was th<f object matter of the 
former proceeding and was established in 
favour of ono party cannot be questioned in 
the subsequent proceeding (b). Aiyasamier v. 
Yenkatachelam Mudall, 31 M.L.J. 513 = 
(1916) 2 M.W.N. 296 = 20 M.L.T. 391 = 4 L.W. 
507. 

abdur Rahim, o.c.j., Sebiiaoiri aiyar 
and Phillips, jj. 

References:—* 30 M. 461 ; 18 M.L.J. 548, R. 

(14) Civ, Fro. Code ( Act V of 1908), 8 . 11- 
Res judioata — Privity between the parties— 
Privity of estate — Mortgagor who has 
mortgaged before suit cannot represent the 
estate— Decree not binding on mortgagee net 
a party . 

During the minority of defendant No. 1 a pieoe 
of land belonging to him was sold by his mother 
to Bhoje who conveyed it to Bavohi. It was 
then mortgaged by Bavohi to plaintiff in 1891- 
Defendant No. 1 having attained majority 
■ brought a suit in 1898 against his mother, 
Bhoje and Bavohi to set aside the sale. To 
this 9uit plaintiff was not a pagiy. • The suit 
was decided in defendant No. l’s favour; and 
in execution, he recovered possession of the 
land in 1901. About that time, the plaintiff 
obtained a deoree on hiB mortgage against 
Bavohi ; and he purchased the land at a Court 
sale held in execution of his deoree. The plaint- 
iff having sued to reoover possession of the 
property, was met by the plea of res judicata, 


Res Judicata— {Continued). 

inasmuoh as he was boudd *by the deoree 
against his mortgagor Bavohi in 189&. 

Held , negativing the plea, that the plaintiff, 
as a mere mortgagee, was not bound by tho 
earlier deoieion, because his title arose , prior 
to the suit in which the deoree against his 
mortgagor was obtained, and the mortg*agor 
Bavohi possessing onty the equity of redemp- 
tion had not in him any such estate as would 
enable him sufficiently to represent the mort- 
gagee iu the suit instituted after the mort- 
gage (a). 

To make the principle of res judicata 
applicable, there must bo between the parties 
in the earlier and the later suit some privity. 
Ramchandra v. Malkapa, 18 Bom. L.R. 757 
= 40 B. 679 = 36 Ind. Cas. 443. 

Batchelor, a.c ,j. and shah, j. 

Reference :— 8 A. 824 (338), F. 

(15) Unnecessary findings cannot operate as 

res judicata — Maliomedan Law — Wakf 

created by will , vali lity of — Civ. Pro. Code , 
S. It. 

Whore a finding has boon arrivod at on a cer- 
tain iBsuo and it is sufficient to dispose of the 
oase, other fiadiugs on other issues cannot be 
treated as a final decision of the matter covered 
by them so as to operate as res judicata. 

By the law of tbe Shia sect of Muhammadans 
as well as by that of the Sunni Rect a valid wakf 
oan be created by will (25 All. 236, referred to.) 
Izzat un-nfBBa Begam v. Mussammat Kanlz 
Fatima Begam, 19 OC. 69 = 36 Ind. Cas. 643. 
Stuart and Pandit Kanhaiya Lal, 
j Cs. 

(16) Civ. Pro Coke ( Act V of 1908), S. 11— 
Suit by saranjamdar to recover possession 
of lands for non rendering of service— Suit 
dismissed on the ground that land was not 
held on service tenure — Second suit for re- 
covering possession on the same ground by 
succeeding saranjamdar — Suit to recover 
assessment for land— Limitation Act (IX 
of 1908), Art. 130. 

In 1888, the plaintiff’s brother, a saranjam- 
dar, sued the prodeoessors-in-title of the defend- 
ants for the reoovery of possession of the suit 
land on the ground that the defendant had 
ceased to perform service and bad been bolding 
the lands wrongfully without payment of 
assessment. Tbe Court held in favour of the 
defendants that they did not hold the lands on 
condition of rendering the service. The 
plaintiff, 'who became tbe saranjamdar on his 
brother’s death sued, in 1912, to recover 
possession of the land on the ground that the 
defendants had no longer been # rendermg any 
servioe ; and, in the alternative, he sued to 
reoover assessment of the landB. Tbe lower 
Courts held that tbe suit was barred by ups judi- 
cata and limitation, On appeal : 

Held, (1) that tbe decision of 1888 operated 
as res judicata, for the plaintiff took the estate, 
as it was on the death of the previous bolder, 
by virtue of his inberitanoe from the previous 
holder subjeot to the provisions of the formal 
resumption and re-grant by Government free' 
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from debtB ahd * charges under the BRranjam 
rules ; ' 

(3) That the Maim for payment of assessment 
was barred by limitation, for neither a special 
modq of devolution nor an incapaoity for 
alienation prevented limitation from operating 
against the estate inherited by 4 the plaintiff. 
Mfidhavarao v. Anusu # vabal, }8 Bom. L.R. 
768 = 40 B. 606 = 36 Ind Oas 605. 

Scott, c.j. and Heaton, j. o 

07) Cm. Pro. Code (Act V of 1908)', S. 11— 
Might arid ought to have claimed in the 
first suit— Suit on mortgage — Suit to recover 
possession — Void mortqage — Mortgage of 
unrecognised sub division of a bhag — Second 
suit to recover mortgage money— Failure of 
consideration — Suit for money had and 
received — Limitation— Limitation Act (IX 
of 1908), Art . 63 — Contract Act (IX of 
1873), S . 31. 

In 1896, K (father of defendants Nos. 1 
and 3) mortgaged to R (predeoessor-in-title of 
defendant No. 3) an unrecognised share of a 
bhag , on condition that after possession by the 
mortgagee for eleven years the mortgago 
amount was to be paid to him whenever he 
should demand it cither out of property or by 
the mortgagor or his heirs personally. R went 
into possession of the land ; but his rights 
under the mortgago claim wore sold and pur- 
chased by the plaintiff at a Court- sale. The 
plaintiff filed a suit in 1910 against the defend- 
ants to obtain possession of the property : the 
suit failed on the ground that the mortgage 
was invalid. In 1911. he filed the present 
suit to recover Rs 788-7-0^from the estate of 
the deceased mortgagor or, in the alternative, 
to recover a smaller sum from the holder of a 
decree against the representative of the deceas- 
ed mortgagee. The claim having been resisted 
on the grounds that it was barred by limitation 
and res judicata inasmuch as the plaintiff 
might and ought to have made the prosent 
olaim in the suit of 1910 : 

Held (1) that the olaim was not barred by 
res judicata for (a) the claim for possession was 
not really a olaim on the mortgage but a claim 
by virtue of the purchase by the plaintiffs of 
the mortgagee’s rights ; and 16) at the time of 
the suit of 1910 his right according to the 
terms of the mortgage-deed had not matured, 
no demand having been made since the expiry 
of the eleven years mentioned in the deed ; c 

(3) that the, olaim was barred by reason of 
Art. 63 of the Indian Limitation Aot, 1908, for 
the mortgage-deed being void the consideration 
failed ab initio and the mortgagee’s right was 
to olaim repayment of the money advanced to 
the mortgagor within three years of the date 
of the mortgage-deed as money bad and recei- 
ved. Bat Diwall v. Uraedbhat. 18 Bom. L.R. 
773-40 B. 614 = 86 lnd. Cas 664. 

Scott, o.J, and Heaton, j. 

(18) Civ . Pro. Code ( Act V of 1908), S. 11— 
Sale of lands in execution of a decree — 
Subsequent suit by a party for setting aside 
the sale as illegal the lands being occupancy 
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lands— Khoti Act (Bom, Act 1 „o/ 1880), 
S. 9. 

In execution proceedings between the parties, 
oertaiu Khoti landB vaere sold and purobased 
‘by the defendant at a Court-sale. The plaintiff 
then suqd to recover possession of the lands 
alleging that* the lands being oooupancy lands 
oould Dot be sold under 8. 9 of the Khoti 
Settlement Aot : — 

Held, that, as the execution sale decided in- 
ferentially between the plaintiff and the defend- 
ant that the lands sold were not ocoupanoy 
lands, the plaintiff could 1 not be allowed to 
re-open* and investigate the same question of 
fact a seoond time. Kashlnath Y. Dhondshet, 
19 Bom. L.R. 786 = 40 B. 676. 

Beaman and HEATON, JJ. 

(19) Decree obtained by fraud*— Civ. Pro . 

Code , S. 11 —Evidence Act , S. 44. 

Held, that the principle laid down in S. 11 
of the Civ. Pro. Code is substantially modified 
by the provisions of 8. 44 of the Indian Evi- 
dence Aot and the principle of res judicata does 
not operate in the case of a decree obtained by 
fraud. Sri Radha KIshan v. Wajld All Khan, 
19 O.C. 334 = 36 lnd. Cas. 746. 

STUART, J.C. 

(20) Civ. Pro. Code, 1908, S . 11— Decision 
of Revenue Court that plaintiff as co sharer 
not entitled to sue for ejectment— Suit as 
lambardar — Co-sharer cultivating lands , 
if tenant. 

The judgment of a Revenue Court deciding 
that the plaintiff as co-sharer was not entitled 
to maintain a suit for ejectment cannot operate 
as res judicata with reference to the question 
whether the plaintiff as a lathbardar is entitled 
to maintain such a suit. 

The question whether a co-sharer cultivating 
lands in a village in a portion of which he is a 
co-owner is invariably to be regarded as a co- 
sharer accountable for the rent to the body of 
oo-sharers at the time of the distribution of 
profits or as a tenant on behalf of the general 
body of oo-sharers is not one admitting of an 
invariable answer. Jal Ram y. Galzavl Mai, 
36 Ind. Cas. 613. 

SUNDAR ZjAL, J. 

References :—H A.L.J. 743; 36 A. 441 ; 39 
A. 763; 4 A.L.J. 1, R, 

(31) Oil?. Pro. Code (Act V of 1908), S. 11— 
Madras Estates Land Act (I of 1908), 

8 . 189 — Suit for rent— Exclusive jurisdic- 
tion of Revenue Courts — Such exclusive 
jurisdiction not ousted by a prayer for decla- 
ration of title— Amendment by striking out 
prayer for rent— Revenue Court* s decision • 
on question of title not res judioata. 

A Revenue .Court’s decision on the question 
of title cannot be res judicata in a subsequent 
Buit in the Civil Court, asunder 8. 11, Oiv. Pro. 
Code, the decision in the first Court by a Court 
not competent to try the seoond suit cannot be 
pleaded as res judicata in the seoond snit< 

As the olaim for rent in the ease of an estate 
is exclusively oognizable by the Revenue Court 
the Civil Court oannot be given jurisdiction 
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over tb acclaim by the addition of that olaim 
to a bona fide claim for declaration of title to 
melwaram . But the plaint oan be permitted* 
to be amended by confining the suit to a prayer 
for declaration of the plaintiff’s title to 
melwaram. Subbanna Acharlaf 1 v. Gopala- 
krUhna Achariar, 34 Ind. Cas. .^54. * 

SAD ASIYA AIYAB and MOORE, JJ. 

References 2d M. 392 ; 12 Ind. Gas. 430 s 
(1911) 2 M.W.N. 307. F. 

(22) Civ . Pro. Code , 1908, S. 11— Suit for 

rent— Finding oj fad in former suit— When 
operates as res judioata in later suit — Pre- 
vious suit for reasonable rent — Suit dis- 
missed — Finding as to rent being less than 
claimed— Effect— Parties in subsequent suit 
bound . # 

Plaintiff sues the defendants for the rent of a 
holding at the rate of Rs. 30 per mensem. The 
defendants plead that the holding was rent 
free. In a previous* suit between the parties 
under S. 23. Act X of 1859 in whioh the plaint- 
iff claimed rent at the rate of Rs. 49-3-0, the 
Judicial Commissioner of Chota Nagpur found 
that the rent wan at the rate of Rs. 30 but 
dismissed the suit on the ground that the rate 
olaimed was highor. 

Held that the rate of rent was a question 
direotly and substantially in issue in the former 
suit and that it operated as res judicata in the 
present suit and was binding on tho defendants 
(a). A finding of faot tog operate as res judicata 
must be material and necessary to the decision 
of the suit ( 6). Milton Poddar y. Jadab 
Ohandar Chattopadhya. 33 Ind. Cas. 159. 
MULLICK, j. • 

References : — (a) and (6) 10 W.R. (F.B.) 14 
(20) ; 11 O. 301 ; 17 A. 174 ; 6 C. 319, R. 

(23) Civ . Pro. Code ( Act V of 1908), S. 11— 
Suit for price of goods sold— Omission of 
vendee to plead part payment of price to 
vendor's agent — Subsequent suit by vendee 
for the amount , bar of— Revision— Inter- 
ference by tfigh Conrtin absence of petition. 

A sued for tho price of jewels sold to B with- 
out giving him credit for a sum paid by him to 
A’s agont C in part payment of tho price, and 
obtained a decree for the whole amount. B then 
suod A and O for the money paid in part pay- 
ment. 

Held (1) that the claim against A was barred 
by the decision in the previous sujt ; (a) (ii) 
that as C had not paid to A the money received 
from plaintiff, he was liable, and though the 
plaintiff had not applied for revision of the lower 
Court’s decree dismissing the suit against 0 a 
decree could be passed against him, inasmuch 
all the persons were parties to the petition hied 
by A. Sreekakulam Ramlah Setti v. Kapu- 
looru Chtnnlah, 33 Ind. Cas. 623! 

Breenivasa AIYANGAR, j. 

References: — (a) 11 M.L.T. 201 -*(1912) M. 
W.N. 172=13 Ind. Cas. 649. D. 

(24) Decree, execution of— Mesne profits— 
Interest. 

One Musammat Sarvi Begam brought a sjiit 
against her brothers and sisters for i possession 
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of her share in her father’s estate and, for mesne 
profits. She got a decree on the basis o[ a 
compromise. The decree distinctly stated that 
the meBne profits would carry no interest. 
Musammat Taj Begam also obtained a dooree 
(Sarvi Begam being a party to her euit)^ for 
mesne profits* which, *in her oase, were to oarry 
interest. Sh? realise^ the amount due to her 
by means of a regular suit against Sarvi Begam 
iu,execution of whose decree certain money had 
been realised. Sarvi Begam now applied to 
execute her decree. Tho Subordinate Judge 
awarded her interest on the mesne profits but 
no final orders were passed, thef decree-holder 
being ordered to furnish Borne information. An 
appeal was filed against the order to the High 
Court in whioh the appellant challenged the 
allowing of interest. Tho appeal was dis- 
missed as premature, but the Judges in tho 
High Court discussed oertain matters of 
principle decided by the Court below. The 
decree-holder having asked for interest, held, 
(1) that the interest oould not be granted, the 
question not being res judicata\\ (2) that the 
High Court having oemo to the conclusion that 
the appeal was premature, the further obtfrva- 
tions were made obiter. Taj Begam v. Sarvi 
Begam, 14 A.L.J. 1171. 

Walsh and Sundar Lal, jj. 

(25) Revenue Court — Former suit in that 
Court for occupancy holding — Finding on 
defendant's title— Later suit in Civil Court 
for the holding and the grove— Former 
decision no bar as regards title to the grove 
— Agra Tenancy Act , 1901, S. 202 — 
Applicability atyi scope . 

Where the plaintiff, tho zamindar of a 
village, sued m the Revenue Court the defend- 
ant for possession of a holding and tho defend- 
ant contested the suit on the ground that ho 
as the original tenant’s adopted foii succeeded 
to tho holding as well as to the grove and tho 
Revenue Court dismissed the suit and the 
plaintiff then brought a suit in the Civil Court 
for possession of the holding as well as the 
grove. 

Held that the Revenue Court could not have 
decided the suit brought in rct-pect cf the grove 
and that its deoision oould not operate as res 
judicata in tho subsequent suit relating to the 
grove. 

S. 201 of tho Tenanoy Act has no application 
inasmuch as the suitf so far as the grove was 
<&ncerned was not a suit relatirg to an 
agricultural holding. Mlzajl Lkl v. Horl Lal, 
34 Ind. Cas. 162. 

BANERJI and PlGGOTT, JJ. 

(26) Decision of case in favour cf a party — 
Point not affecting ultimate decision — 
Determination against said party — Effect of 
such determination in subsequent suit. 

Where a case is decided m favour of a party, 
though ono of the points in the case is found 
against him, suoh finding would not operate as 
res judicata against him in a subsequent suit, 
inasmuch as he oannot prefer an appeal 
against the finding on the particular point, 
since the ultimate decision in the case is in his 
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Res Judicata— -(Continued). 

favour. Jagab Nath y. Suraj Bakhsh BIngh, 
30 I ud. Cas. 602. 

*' Tweedy, s.m. and Holms, j.m. 

(27) Erroneous decision on question of law . 

An.srroneoua deoision on a question of law in 

a previous suit is no bar in a subsequent suit 
between the same parties'(a). Bilt tho findings 
ofifact in the previous s\yt are olparly re s judi- 
cata between the parties (6). Yeeraraghava 
Thathacharlar v. Krishnaswaml Th&tfya- 
chariar. 31 Ind. Cas. 269. 1 

SADASIVA AIYAR and NAPIER, JJ. 

References : — (a) 4 M. 219 ; 21 Ind. Cas, 979 ; 
30 M. 461, F. ‘(6) 37 M. 70, F . 

(28) Landlord and tengnt — Notice of eject- 
ment— Suit contesting the notice of eject- 
ment — Suit dismissed — Subsequent suit to 
recover the occupancy— Oudh Rent Act 
S. 108 (10). 

Where a suit by a tenant contesting tho 
validity of a notice of ejectment served by the 
landlord had been dismissed, a subsequent suit 
by him to recover the occupancy is barred by 
res judicata and the question decided in the 
prior suit as to the nature of the tenancy 
cannot bo rn opened in the subsequent suit. 
Har BakBh Singh v. Lalla, 34 Tnd. Cas. 640. 
Campbell, j.m. 

(29) In Burma thero are no Revenue Courts 
and there can be no case of res judicata by 
reason of tho order of the Revenue Oflicor. 

Mating Kaw La v. Maung Ke, 35 Ind. Cas. 
356. 

maung Kin, j. 

(29-rc) Civ. Pro. Code, 1908, 8. 11 —Matter 
directly and substantially in issue m pre- 
vious suit — Incidental finding. 

Tho question what was 41 the matter directly 
and substantially in iseuo ” in a previous Buit 
depends on wbothor the parties to the suit and 
the Court have dealt with tho matter as if 
there was a relief claimed in respect of that 
matter also, that is to Hay, though tbe matter 
was in the first irstaueo brought in issue as 
ancillary or incidental to the matter in respect 
of which tho roliof was claimed, it was dealt 
with and decided as if it formed a direct and 
principal issue in the suit (a). 

An incidental finding as to boundary not on 
a question direotly and substantially in issue in 
a previous suit is not a res judicata as regards tho 
question of title to that s,trip in subsequent suit 
between the samo parties. Muhammad AbduC 
Qader v. JnaniChandra Pal, 32 Ind. Cas. 738. 
Holm wood and Imam. jj. 

Reference : — (a) 2 CL.J. 540, R. 

(30) Musalman Walzf Validating Act (VI of 
1913), S. 3, title and preamble — Act , if operates 
retrospectively— Res judicata— Decision in pre- 
vious suit between same individual but brought 
by plaintiff in another capacity— Decision of 
High Court on legal grounds declaring a wakf 
invalid , conclusive in later suit even when not 
strictly res judicata. Mahomed Bukth Majum- 
dar v. Dewan 4Jmon Raja, 19 C.W.N. 967 = 
48 O. 158 = 32 Ind. Cas. 701. Bee Final Part 
1915, Col. 1213. 


Rbi Judicata— (Continued). 

(31) Inconsistent decisions— Latter So prevail 
— Execution proceedings. Dambar Singh v. 

' Munawar All Khan.' 13 A.L.J. 764 = 37 A. 531 
= 30 Ind. Cas. 775. Ste Final Part, 1915, Col. 
•1214. 

(32) Rps judioata between co-defendants— 
Conflict of interests between defendants— Judg* 
ment defining rights and obligations inter se. 
Shwe Tha U y. Hla Rhl, 8 Bur. L.T. 160=30 
Ind. Cas. 604. Bee Final Part, 1915, Col. 1214. 

(33) Decision of Munsif in ordinary jurisdic- 
tion — Suit on the Small Cause side. Sellam 
Iyengar v. Yeerappa Chetty. 18 M.L.T. 171 
= (1915) M.W.N. 605 = 30 Ind. Cas. 522. See 
Final Part, 1915, Col. 1214. 

(34) Finality of execution proceedings — Suit 
to declare that a particular judgment-debtor is 
no party to a decree , held to be incompetent — 
Code of Civil Procedure (1882), Ss . 13, 244, 
Rajwant Prasad Pande v. Ram Ratan Gir, 
29 M.Ij J. 165 = 2 L.W. 671 = 13 A.L J. 937 = 
17 Bom. L.K. 754 = 37 A. 485 = (1915) M.W.N. 
7 <j6== 18 M.L.T. 173 = 20 C.W.N. 35 = 23 C.L J. 

55 = 30 Ind. Cas. 849 (P.O.). See Final Part, 
1915, Col. 1215. 

(36) Rent decree obtained by mortgagee 
against mot tgagor— Property attached in execu- 
tion and released on claimant's objection— No 
suit brought to contest the order of release — 
Same property again attached by mortgagee 
under his decree on mortgage- — Property again 
released on claimant's objection- Suit by defeated 
decree-holder to set aside the order of release — 
Res judicata. Mussaramat Khan Devi v. Mua- 
sammat Nlhal Dovi.,101 P.R. 1915 = 32 Ind. 
Cas. 43. Boo Final Part, 1916, Col. 1216. 

(36) Claim to property attached by receiver 
in Insolvency— Adjudication by Insolvency 
Court — Subsequent Civil suit for samo relief, 
bar of. See ACT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 31, 33 Ind. Ca 3 . 799. 

(37) See BEN. ACT VIII OF 1885 (TEN 
ANCY), No. 52, 35 Ind. Cas. 695>. 

(37-a) Finding of Collector re rent — Subse- 
quent suit for determining ront. 8ee MAD. 
ACT I OF 1908 (ESTATES LAND), No. 28-e, 
32 Ind. Cas. 706. 

(38) Proceedings relating to amendment of 
jamabandi — Deoision of settlement officer 
whether les judicata. See Appeal (GENERAL), 
No. 2, 14 A. l L.J. 140. 

(39) Compromise decree bow far operates as 
res judicata— Compromise deoree relating to 
properties outHide the soopo of the suit — Effect 
— Registration wbothor necessary. See COM- 
PROMISE, No. 2, 1 Pat. L. J 208. * 

(40) Unnecessary finding in prior suit— Not 
affecting later suit, 8ee CUSTOMS (PUNJAB 
- INHERITANCE AND SUCCESSION), No. 16, 

56 P.R. 1916. 

(41) Person added as formal party in former 
suit— Deoision in such suit — Such person not 
afieoted in later suit. See CUSTOMS (PUNJAB 
—Inheritance and Succession), No. 18, 
66 £.R. 1916. 
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Res Judicata— {Concluded). # » 

(41- a) Judgment-debtor’s objections in exe- 
outioa dfpartment— Estoppel and. See EXE- 
CUTION OF Decree, No. 34*d, 32 Ind. Cas. 
754. 

(42) Gross negligeno^ of guardian — Confes-, 
sion of judgment by guardian. See GUARDIAN 
AND Ward, No. 1, 117 P.L.R. 191G.» 

(43) Alienation by father — Sale set aside by 
the sons to the dltent of their share — Suit by 
alienee tor eoover proportionate consideration 
— Liability of the sons— Form of decree. Sec* 
HINDU LAW (ALIENATION). No. 16, (1916) 
2M.W.N.217. 

(44) Effect of previous decision not inter 
partes . See HINDU LAW (JOINT FAMILY), 
No. 6, 109 P.W.R. 1916. 

(46) See JURISDICTION OF CIVIL AND 
REVENUE CpURTS, No. 10, 34 Ind- Cas. 753. | 

(l£-a) Bee LAND ACQUISITION ACT (1894), 
No. 11, 32 Ind. Cas. 922. 

(46) See LANDLORD AND TENANT, No. 57, 
33 Ind. Oas. 556. 

(47) Suit for rent against tenant. See 
Landlord and Tenant, No. 53, 33 Ind. 
Cas. 420. 

(48) Dower, claim for — Cause of action for 
dower distinct from that for share m inherit- 
ance — Oudh Laws Aot. S. 5. See MAnOME- 
DAN Law (DOWER), No. 3, 19 O C. 171. 

(49) Decisions of Probate Court how far con- 
clusive— Rule of res judicata not a technical 
rule. See PRORATE, No. 2, 20 C.W.N. 738. 

(50) Decision on two grounds — Both res 
judicata— Question of law erroneously decided 
as against Government— How far res judicata. 
See MAD. REG. ‘ XXV OF 1802 (PERMA- 
NENT Settlement), No. 2, 31 M.L.J. 97. 

(51) Dispute inter partes adjudicated upon in 
earlier suit- -Pecuniary value of subsequent suit 
beyond jurisdiction of Court tryiug previous 
suit— Finding whether res jicdicata — Admissi- 
bility of previous judgment. See RELIGIOUS 
Endowments, No. 2, 31 P.W.R. 1916. 

(52) See RIPARIAN RIGHT, No. 1, 35 Ind. 
Cas. 356. 

(53) Order for sale in Melkanomdar’s suit — 
Jonmi’s title, whether extinguished thoreby — 
Prior suit by Melkannmdar, whether bars the 
Jenmi’s suit. See TRANSFER OF PROPERTY 
ACT, No. 123, 4 L.W. 184. 

Restitution. * 

(1) Dependent judgment or order — Restitution t 
when to be had — Limitation — Interest — 
Civ. Pro. Code (1908), 8. 144. 

It is a general rule, that, upon the reversal 
of a judgment, order or decree, all connected or 
dependent judgments or orders fall with it, 
specially judgments subsequently # entered and 
dependent thereupon ; but this rule does not 
operate by implication to set aside a distinct and 
independent judgment or proceeding though 
it forms a part of the same litigation. 

Whether a judgment or order is a dependent 
judgment or order, that is, is merely ancillary 
and aooes8ory to another judgment so as to 


Restitution— (Concluded)*. 
have its fate and fall to the gvnrsd along with 
it, is to be determined from the nature and 
soope of the proceedings. • 

In oases not comprehended strictly within 
the letter of S. 144 of the Civ. Pro. Code (wbioh 
makes grant of restitution obligatory in certain 
circumstances^ restitution iB not a matter of 
righG but depends upoh the sound discretion of 
the Court and* will be ^ordered only when the 
justice of the case calls for it ; but tbe test of 
what is jyst, must be determined with reference 
to the imperative requirements of the law 
applicable to the subjoct- matter.* 

An obligation is imposed upon the Court to 
dismiss an application for execution of a deoree, 
if the application js barred by limitation. 
Hence tbe Court cannot withhold relief by way 
of restitution, when a sum haft been paid out 
on the strength of an erroneous decision upon a 
point of limitation. 

The Court will not permit an injuBtioe to 
bo done by reason of An erroneous order made 
by it and will, when thAt erroneous order has 
been reversed, restore the parties to the position 
which they would otherwise have occupied, 

When a person receivos money under a decree 
which is afterwards reversed on appeal,* the 
statute of limitation commences to run in his 
favour only from the reversal (a). 

When a deoree-holdcr withdraws money 
under a deoree whioh is afterwards reversed on 
appeal, be is bound to restore the amount with 
interest at the rate of 6 per cent, per annum 
from the date of withdrawal to the date of 
repayment into Court (b). Aahutosh Goswaml 
v. Upendra Prosad Mltra, 24 C.L.J. 4G7 = 21 
C.W.N. 564. # 

MOOKERJEE and CUMING, JJ. 

References : — (a) 19 CAV.N. 1167. doubted. 
(fc) (1871) L.R 3 C.P. 465 ; (1875) L.R. 18 Eq. 
659 ; (1871) L.R. 6 Ch. App. 558 ; (1877) L.R. 
4 I. A. 137; 3 C. 161, R. 

(2) Decree for redemption against mortgagee 
with possession revorsoi on appeal — Mortgagee’s 
application to first Court for recovery of mesne 
profits for period of dispossession in oxeoution 
of first Court’s decree — Jurisdiction. See CIV. 
PRO. Code (1882), No. 39, 20 C.W.N. 425. 

(3) Whethor can be obtained as against a 
bona fide auction-purchaser. Civ. PRO. CODE 
\1909), No. 266, 14 A.L.J. 302. 

(4) When can be granted. See ClV. PRO. 
CODE (1908), No. 265, ,3 L.W. 236. 

f (5) Ss. 144, 47, Civ. Pro. Code— Scope of 
8. 144 — Ex parte decree — Sale In execution— 
Purchaso by decree- holder— Crops taken by 
purchaser while in possession — Ex parte decree 
set aside — Suit for value of crops — Maintain- 
ability-Plaint treated as execution application 
under 8. 47, Civ. Pro. Code. See ClV. PRO. 
CODE (1908), *No. 271, 1 Pat. L.J. 43. . 

16) Application for, when lies. See ClV. 
PRO. Code (1908), No. 98, 4 L.W. 400. 
Restitution of Conjugal Rights. 

(1) Discretion of Court in granting decree for 
restitution of conjugal rights — Restitution 
when may be refused . 
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Restitution of Conjugal Rights— [Concluded). 

The grant t ft a'deoree for restitution of oon- 
jugftl ngtits is discretionary with the Court, 

Where the girl was a minor at the time of 
her marriage, and the marriage has not been 
consummated and the girl has never been to the 
plaintiff's house, and there is no satisfactory 
explanation to account tor her aontinual resi- 
dence at her father’s hotjse though she attained 
puborty at least eight years before suit, held, 
the lower Court was right in declining, after 
such a lapse of time, to exercise its disoretibn- 
ary jurisdiction. Zlada v Mussaraat Jowal, 
46 P.R. 1916-134 P.W.R. 1916- 148 P.L.R.' 
1916-34 Ind* Cas. 638. 

Bhadi Lal and Leslie Jones, jj. 

References:- 83 P.R. 1008; 11 M.l.A. 551 
316 P.L R. 1912, R. 

(2) Conjugal rights— Suit for restitution — 
Semi-aboriginal tribe — Lalungs — Oustom 
requiring a son-in-law to reside in father -in 
law's house , if valid. Lenga Lalung v. 
Penguri Lalunganl, 22 C.L.J. 92 = 20 C.W.N. 
406 — 30 Ind. Cas. 796. Bee Final Part, 1915, 
Col. 1219. 

(3) Suit for , by Muhammadan husband — 
Pleas—* Keeping a low caste mistress ,’ ‘suit not 
bona fide' and * laches' how far valid as defences 
— 4 Legal cruelty , ’ what amounts to— No 
difference o etween English and Mahomedan 
Laws as regards . Ambalath Yeettil Thekke- 
thll MoBsa v Yallyakath Pathumroa, 2 L. •] 
W. 894 = ( 19l5j M. W.N. 83G — 30 Ind. Cas. 924. 
See Final Part, 1915, Col. 1219. 

(4) Decree for, when to bo passed— Discretion 

of Court. Bee APPEAL (SECOND APPEAL), 
No. 1, 28 P.W.R, 1916. * 

(4-fl) See Mahomedan Law (Divorce), 
No. 1, 32 Ind. Cas. 707. 

(5) Bee MAHOMEDAN Law (MARRIAGE), 
No. 3, 36 Ind. Cas. 20-21 C.W.N. 345. 

(6) Effeot of apostaoy. Bee MAnOMEDAN 
Law (Marriage), No. l, 8 L.B.R. 4Gi. 

Restoration. 

(1) 890 CIV. PRO. CODE (1903), No. 381, 

1 Pat. L.J. 647. 

(2) Conversion of an application for, to one 
for review whether allowable. Bee CIV Pro. 
CODE (1903), No. 378, 21 C.W N. 30. 

(3) Execution application struok off — 
Objection as to limitation — Jurisdiction, Bee 
CIV. Pro. COIjE (1908), No. 372, 35 Ind. Cas. 
337. 

Restoration o’f Appeal. 

(L) Application for, rojeoted — Review— Order 
refusing to set aside order rejecting appeal — 
Appeal— Review rejected— Revision. SeeClV. 
PRO. CODE (1903), No 257-a, 32 Ind. Cas. 85. 

(2) Appeal set down for hearing, and ordered 
to be heard next day — Date not communicated 
— Dismissal for default— Restoration— Appeal. 
Bee CIV. PRO. CODE (1908), No. 649 a, 32 Ind. 
Cas. 936. 


Rvtttoratlon of Balt. 

(1) Bee Arbitration, No. 4. 115 P f R. 1916. 

(2) See Civ. Pro. CODE (1908), No. 373-a, 

32 Ind. Cas. 714. * 

.Resumption, 

(1) Rent ffceo grant— of land so granted by 
forcible clisppssession. See U.P. ACT II OF 
1901 (AGRA TENANCY), No. 3, 36 Ind. Cas. 
958. 

(2) Bee ohowkidari ohakran Lands, 
•No. 1. 32 Ind. Cas. 546. 

(3) Bee ClV, PRO. CODE (1908), No. 204, 34 
Ind. Cas. 713. 

(4) GVove, when oeases to retain its character 
as such — Portion not occupied by trees — Re- 
sumption by pieoemeal. See Grove, No. 1, 

32 Ind. Cas. 368. 

'(6) See Landlord and Tenant, No. 36. 

33 Ind. OaB. 147. 

Resumption of Grant. 

(1) Bee U.P. ACT II OF 1901 (Agra 
Tenancy), No. 42, 31 Ind. Cas. 898. 

(2) See Landlord ai*d Tenant, No. 53, 
33 Ind. Cas. 420. 

Resumption of Land. 

Grant of land for aervioes of a Huddar — 
Right to resumo land when service not required 
— Right depending on the terms of the grant 
and character of sorviceR — Presumption — 
Burden of proof. 8ee SERVICE TENURE, 
No. 1, 18 Bom. L.R. fi95. 

Resumption Suit. 

Ex parte decree, order setting aside — If 
appealable. Bee OUDn ACT XXII OF 1886 
(RENT), No. 33, 34 Ind. Cas. 702. 

RetrospecUve Effect. 

Civ. Pro. Code (1908), O. XXI, r. 57, whether 
retrospective, Bee ATTACHMENT, No. 1, 31 
Ind. Cas. 911. 

Return of Plaint. 

(1) Bee BEN ACT VIII OF 1885 (TENANCY), 
No. 61, 35 Ind. Cas. 76-21 C.W.N. 209. 

(2) For presentation to Small Causo Court. 
Bee JURISDICTION OF 8MALL CAUSE COURT, 
No. 2. 33 Ind. Gas 768 

(3) Presentation of plaint returned — Expiry 
of period ofdimitation at time of representation. 
See Limitation, No. 5, 30 Iod. Cas. 544. 

(4) Permission to re-file in proper Court — 
Order allowing further time— Court, power of — 
Buit, filing of— Last day — Plaintiff, risk, of — 
Prosecution of a suit in a Court— Return of 
plaint, termination on. See LIMITATION ACT 
(1908), No. b } , 24 C.L.J. 355. 

Re-unlon. 

Of mabals— Claim tor re-union by person 
having acquired properties in more than one 
mahal— Jurisdiction of Civil Court to question 
validity of re-union. Bee U.P. ACT III OF 
1901 (Land Revenue), ;No. 16-6, 36 

Idd. Cas. 664. 
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RevAine. •* 

(1) Suit for annulment of sale for arrears of, 
not due — Collector, duty ,of. See BEN. ACT 
XI OF 1859 (LAND REVENUE SALES), 
No. 3, 31 Ind. Cas. 743* 

(2) " Muafi Kbairati Whethejr resumable. *■ 

See U.P. ACT II OF 1901 (AGRA TENANCY;, 
No. 42, 31 Ind. Cas. 898. • 

(3) Sale for arrears of Government Revenue 
— Plea of adverse possession — Limitation. See 
Sale for Arrears of revenue , No. l, 43 a 
C. 779. 

Revenue Agents, Pleaders and Mukhtar’s 
Act. 

See ACT XX OF 1865. 

Revenue Courts. 

(1) In Burma there are no Revenue Courts 
and there oatf be no case of res judicata by 
reason of the order of the Revenue Officer. 
Mating Kaw La v. Maung Ke, 35 Ind. Cas. 
356. 

Maung Kin. j. # 

(2) Discretion of. See BEN. ACT VIII OF 
1885 (Tenancy), No. 63, t Pat. L. J. 479. 

(3) Suit for ejeotment through,— Recognition 
of trespassers as tenants. See OUDH ACT 
XXII OF 1886 (RENT), No. 43-a, 36 Ind. Cas. 
770. 

(4) Mutation proceedings, registration of 
petitions of compromise filed in — Mutation 
proceedings in. See FAMILY ARRANGEMENT, 
No. 1, 19 O. C. 75. 

(5) Suit in, to eject tenants— Subsequent suit 
by landlord in Civil Court — Saving of limita- 
tion. See Limitation AtT U908), No. 46, 
36 Ind. Chb. 77U. • 

(6) See Partition. No. 8, 19 O C. 161. 

(7) Second appeal— Practice — Firtft Court’s 
judgment, not filed — Dismissal of appeal — 
Validny of. See PRACTICE AND PROCEDURE, 
No. 6, 34 Ind. Oas. 706. 

(8) Decision of, that plaintiff as oo-sharer 
not entitled to * sue for ejeotment— Suit as 
lambardar. See RES JUDICATA, No. 20, 85 
Ind. Cab. 612. 

Revenue Jurisdiction Act. 

Bee BOM. ACT X OF 1876. 

Revenue (Land) Act. 

See C.P. ACT XVIII OF 1881. 

See OUDH ACT XVII OF 1876. 

See U P. ACT 111 OF 1901. 

See PUN. ACT XVII OF 1887. 

Revenue (Land) Code. 

See BOM. ACT V OF 1879. 

Revenue Officer. 

Acts of, under Mad. Aot I of 1908 — Power 
of the High Court to revise, See MAD. 
aot I of 1908 (Estates Land), No, 29, 4 L. 
W. 278. 

Revenue PaperB. 

Entry in, of name of widow of deoeased 
member — Separation of family. See HINDU 
Law (Joint Family), No. 34, 36 Ind. Cas. 44. 
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Revenue Reoordt. 

Entries therein — Evidentiary value. E See 
LIMITATION ACT (1908), No. 58, 9 S.L.R. 14J. 

Revenue Recovery Act. 

See Mad. ACT 11 OF 1864. 

Revenue Register. t 

(1) Entry— Inconsistent with known factor 
Weight to be attached to entry . 

An entry made in a Revenue Register with- 
out any explanation as to how it originated or 
was brought into existence is, s( inconsistent 
with other known facts, not entitled to any 
weight. ParmeBhrl Dae v.fcGlrdharl Lai, 30 
Ind. Cas. 240. 

LINDSAY, J.C. and KANHAIYA LAL t A.J.C. 

(2) Land in name of husband andcwife— 
Wife’s right to claim property as heir. Bee 
E8TOITEL, No. 5, 30 Ind/Cas 692. 

Revenue 3ale. 

(1) Suit for annulment of sale for arrears of 
revenue— 1 Not due — Collector, duty of. See 
Ben. ACT XI OF 1859 (Land Revenue 
SALE), No. 3, 31 Ind. Ca B . 743. 

(2) What passes at a. See EJEGTME*NT, 
No. 1, 23 O.L.J, 151. 

(3) Equity of redemption — Acquisition by 
prescription — Duty to pay taxes — Revenue sale 

# —Property acquired by fraud — Suit for reco- 
very when Jios. See TRANSFER OF. PROPERTY 
ACT, No. 93, 19 M.L.T. 210. 

Revenue Sale Lav Act. 

Bee BEN. ACT XI f)F 1869. 

Revenue 8alea Land Act. 

See BEN. ACT VII OF 1868. 

Reversioner. 

(1) Attestation of deed does not by itself create 
estoppel against or imply consent of the attest- 
ing. See HINDU LAW (WIDOW), No. 14, 20 
M.L.T. 336. 

(2) Suit by reversioner for setting aside will 
as forgery and for declaration of invalidity of 
widow’s alienation— Nature of suit — Limita- 
tion. See HINDU LAW (WIDOW), No, 16, 
(1916) 2 M.W.N. 325. 

(3) Tenure hold by widow — Rent deoree 
against the widow — Execution of deoree — ( 
Execution against the holding, iy the hands of 
the. boe Hindu Law (Widow), No. 29, 34 
Ind. Cas. 581. 

Review. * 

(1) Letters Patent Appeal— Beview of judg- 
ment , if compeknt. 

It is competent to the High Court to enter- 
tain an application to review a judgment passed 
in a Letters Patent Appeal. 

The cases hearing on the subject considered , 
Yerkkataaubbarayudu v. Narayana Sastri, 
3 LW. 172=19 M.L.T. 126 = (19l6) M.W.N. 
135 = 32 Ind. Cas. 873 = 32 M L.J. 144. 
Seshagiri Aiyar and Phillipb, JJ. 
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Re vie w— [Continued) , 

(2) Limitation* Act (1908), Art, 173— High 

, Court , decree of— Subsequent decision of the 

Privy Council— Review , , 

An application tor a review of a decree of the 
High? Court must be presented within 90 days 
of the decree, and evory day’s delay over that 
period must bo duly aoooilnted for. 

* Qucere . — Whether a Subsequent decision of 
the Privy Council, laying down the law in a 
different manner, is a sufficient grpund Cor 
review? Ramaswami y. Raja Yeokatanara- 
giro ha Naidu Yaru, 3 L.W. 241 = (1916) M.W. 
N. 277 = 32 Iqd. Cas. 1000. 
abdur Rahim, j. 

(3) Limitation Act (1908), 8. 12 — High Court 
judgment — Application for review — Limita- 
tion ijruns from before the signing of decree 
— High Court Rules, Appellate Side, Chap. 
XI, r. 4 — Deputy Registrar certifying 
application not in order — Application if 
must be presented within seven days of 
return of application with such certificate 
— Bengal Tenancy Act (VIII of 1885), 

S. 163 Question of title raised but not 

flecided by Munsif exercising final juris- 
diction— Appeal to District Judge if lies — 
District Judge deciding question of title in 
appeal— Second appeal if lies . 

In computing tho poriod of limitation, for an 
application for review of a judgment of the High i | 
Court, the pariy applying for review is entitled 
to have oxolnded, under B. 12 of the Limitation 
Act, the time requisite for taking a copy of tho 
decree, and the period of limitation cannot in < 
suoh a case oommence to rui until, at all events, j 
the day the decree was signed by the Judges. j 

Rule 4 of Chap. XI of the Appellate Side Rules 
was intended to apply to the case where the 
Deputy Registrar gives a certificate that the 
review application was in order, and not to 
oases whero the certificate is to the effect that 
the proceedings were not in order. 

The application for review was properly 
presented to the Courts presided over by the 
Chief Justice, as there was no time, after tho 
application was put in order, to present it to tha 
Benoh whioh had disposed of the appeal in the 
firBt instance, one of them having retired from 
the Court some days before and the other having 
gone away on furlough two days after that 
gate. " < 

In a suit t<* reoover arrears of rent (the 
amount in olaim being less than Rs. 50) the 
defendant objected that the plaintiff was his 
benamidar. Tho Munsif, who had final jurisdic- 
tion under S. 153 of the Bengal Tenancy Act 
declined to go into the question of title, but 
dismissed the suit on the ground that the 
plaintiff had failed to prove realisation of rent 
from the defendant in previous years. The 
plaintiff appealed to the District Judge and 
also preferred an application for revision under 
the proviso to 8. 153. The Distriot Judge over- 
ruled the defendant's objection in the appeal 
that no appeal lay under 8. 153, and found for 
the plaintiff on the merits. 


Rtffiev— (Continued). 

Held— That no appeal lay to tb& Distriot 
Judge from the decision of the Munsif as no 
question of conflicting title was deoided by it ; 
and the deoision of tha District Judge to the 
'contrary was erroneous in law. 

That a'seoond appeal lay against this deoi- 
sion (a). * 

Held, per Sanderson , C.J.— That an appeal 
lay from the decision of the District Judge, 
whioh deoided a question of conflicting title 
under S. 153, Bongs! Tenancy Aot (6), 

Per Mookerjee , J. — Where jurisdiction is 
usurped by a Court m passing au order against 
whioh an appeal would lie if it had been passed 
with jurisdiction, an appeal agamnt the order 
oannot be defeated on tho ground that the order 
w&s made without jurisdiction (c). 

Tho Court directed the District Judge to deal 
with the application for revision under the 
proviso to S. 153 of the Bengal Tenancy Aot. 
Oangadhar Karmakar y. Sckhar Baslnl 
Dasya, 20C.W.N. 967 = 24 O.L.J. 235 = 35 Ind. 
Cas. 348. 

Sanderson, c.j., and Mookerjee, j. 

Reference s :—(a) 23 O.L.J. 235, overruled, 
(6) 12 C.W.N- 835, Expl. (c) 12 C.W N. 835 ; 
27 C. 362 ; 14 I. A. 160 ; 16 C L J. 77, Diss. 

(4) Non- appealing party, if can apply — 
Appeal to lower appellate Court— Second 
appeal by some of the parties — Civ. Pro, 
Code ( Act V of 1908), O. XLVU, r. 2— 
11 Whr re the ground of such appeal and the 
review are based on the sanie grounds ” — 
Decree of the appellate Court, effect of — 
Appeal by some of tue patties, effect of. 

The plaintiffs instituted a suit for recovery of 
possession, of land against five defendants, who 
claimed to hold it under one title. The suit 
was decreed. An appeal preferred by all the 
defendants was dismissed. Three of the defend- 
ants (i.s., the defendants other than the first 
two) then preferred a second appeal and made 
respondents the plaintiffs and Also tho defendd- 
ants who had not joined them in the appeal. 
The appeal was summarily dismissed under 
O. XLI, r. 11 of the Code of Civil Procedure ; 

Held, that an application for review on the 
ground of discovery of new and important 
evidonoe by the first two defendants, who did 
not preforua sooond appeal, was entertainable 
by the lower appellate Court. 

A defendant, who has not himself appealed, 
may apply for a review of judgment, notwith- 
standing the pendenoy of an appeal by 'a oo- 
defendant. except in two contingencies, namely, 
first, where the ground for review is identical* 
with the ground for appeal, and, secondly when, 
as respondent in the appeal, be can present to 
the appellate Court the oase on which he seeks 
review. Where the grounds on whioh the 
appeal was preferred were different from the 
ground on wbioh the review is sought, namely, 
the discovery of new and important matter or 
evidence, the oase does not fall within the 
exoeption. 
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v Review— [Continued), 

The &pc688ion “ where the ground of suoh 
appeal ia common to the applicant and the, 
appellant” in O. XLVy, r. 1 (3) of the Code 
of Civil ProQedure, refers to a case where the 
appeal and the review are based* on the same 
grounds, and does not contemplate ft compari- 
son between the aotual appeal by the defendant 
and a possible • hypothetioal appeal by the 
applicant for review. 

If the decree of the lower Court ii reversed by 
the appellate Court, it is absolutely dead and 
gone ; if, on the other hand, it iB affirmed by 
the appellate Court, it is equally dead and 
gone, though in a different way, namely, by 
being merged in the decree of the superior 
Court whioh takes its place for all intents and 
purposes ; both the decrees cannot exist simul- 
taneously. The fact that an appeal has been 
dismissed under O. XII, r. 11 of the Code 
of Civil Procedure,, makes no difference in 
principle (a). 

The effect of an appeal by some alone of yie 
parties affected by a decree, is to leave 
untouched the decree as between the parties 
thereto. Chandra Kant Bhattacharyya v. 
Lakshman Chandra Chakrabarti, 34 O.L.J. 
517 = 31 O W.N. 430 = 36 Ind. Cas. 460. 
MOOKERJEE and CUMING, JJ. 

Reference:— 7 B.L.R. 704 (714; (F.B.), F. 

(5) Order passed under mistake — Inherent 
power of Court— Madras Villaqe Courts 

, Act (I of 1889), S. 73— Power of District 
Munslf to review his own order. 

Every Court has an yiherent power to Het 
aside ordors passed either uuder a mistake of 
the Judge or obtained by fraud upon the 
Court (a). 

Although the Village Courts Act (I of 1889) 
does not provide for review of order passed by a 
District Munsif on applications made to him 
under 8- 73 of the Act, he has power to set 
aside an order even though made by him under 
a mistake. 

Queers : — Whether the provisions of the 
Civ. Pro. Code apply to applications made to 
tho Distriot Munsif under 8- 73 of the Village 
Courts Act ? Paramaslvam Filial v. Perlya- 
nayagathammal. 32 Ind. Cas. 527. 
Kumabasawmi Sastri, j. 

References (a) 19 B. 113 ; 19 B. 116, F,\ 3 
Iud. Cas. 463 = 33 M. 65 = 6 M.DT. 177 = 19 
M.L.J. 725; 16 Ind. Cas. 518 = 23 M.L.J. 371 
= 12 M.L.T. 350=13 Cr.L.J. 710 = (1912) M. 
W. N. 982; 21 M. 363, D. 

(6) Semble An inferior Court has no power 

of review unless granted by statute. Paramail- 
vam Filial v. Perlyanayagath Ammal, 34 
Ind. Cas. 503. • 

SADASIVA AIYAB and MOORE, JJ. 

(7) Applioation for, or rehearing— Deposit of 
amount less than deoretal amount— Effect. 
See ACT IX OF 1897 (PROVINCIAL SMALL 
CAUSE COURTS), No. 2, 33 Ind. Cas. 133. 

(8) Rejeoted — Appeal — Civ. Pro. Code, 1908, 
O. XLVII, r. 7. See U.P. ACT II OF 1§01 
(AGRA TENANCY), No, 49, 31 Ind. Gas. 913. 


Review— (Continued). , # 

(9) Decree passed on award— Objection as to 

nullity of arbitration proceedings raised "in 
appeal, allowed on review by appellate Court — 
Appeal— Maintainability. See ARBITRATION, 
No. 4. 116 P.B. 1916. 9 

(10) See Civ. PRO. CODE (1908), No.*689, 

81 M.L.J. 827. , . 

(11) See CIV. PRO. CODE (1908), No. 192-a, 
3G Ind. Cas. 996. 

(12) Application for — Cl rounds. See CIV. 

PRO. CODE (1908), No. 698, 135 P.L.R. 1916. 

(13) Application for review after filing of 

appeal. See OlV. PRO. CODE (1908), No. 700, 
35 Ind. Cas. 867. . 

(14) Conversion of an applioation for restora- 
tion to one for, whether allowable. Bee ClV. 
PRO. CODE (1908), No. 378. 21 0-W.N. 30. 

(15) Alternative remedy by way of, under 
8. 114, or O. XLVII, r. 1, when availablo. 
Bee ClV. PRO. CODE (1908), No. 378, 21 O-W. 
N. 30. , 

.(16) Applioation for restoration of appeal 
rejoctod— Order refusing to Bet aside order 
rejecting appeal — Appeal — Review rejected— 
Revision. See ClV. PRO. CODE (1908), 
No. 257-a, 32 Ind. Gas. 86. 

(17) Order granting applioation for review for 
“ other sufficient roason ” whether appealable — 
Revision whether lies. See ClV. PRO. CODE 
(1908), No. 702, 48 P.W.R. 1916. 

(18) Judgo who did not decido ease but signed 
the decree if may entertain review applioation 
under O. XLVII, r. 2, Oiv. Pro. Code— Roview 
granted without nttioe by Judgo who decided 
case if authorises Judge who signed dooree to 
entertain review applioation. Bee ClV. PRO. 
CODE (1908), No. 703, 20 C.W.N- 391. 

(19) Second application for review whothe* 
maintainable. Bee ClV. PRO. CODE (1908), 
No. 697. 14 A.L J. 204. 

(20) Amendment petition treated aB review. 
See CIV. PllO. CODE (1908), No. 288, 3 L.W. 
499. 

(21) Decree by Division Bench of two Judges 
— Jurisdiction of Single Judge to amend decree 
— Court in granting applioation for review if 
bound to rehear whole case — Rehearing of oase 
by single Judge without authority from Chief 
Justice— Jurisdiction. Bee ClV. PRO. CODE 
^L908), No. 710, 20 O.W.N. 1165. 

(22) Order granting review whether appeal- 
able. Bee ClV. PRO, CODE (7908), No. 688, 
1 Pat. L J. 193. 

(23) See ClV. PRO. CODE (19Q8), No. 709. 31 
M.L.J. 509. 

(24) Bee ClV. PRO. CODE (1908), No. 381, 
1 Pat. L.J. V 7. 

(25) Application for, maintainability ef, when 
appellate Court seized of case. See ClV. PRO* 
CODE (1908), No. 699, 156 P.L.R. 1916. 

(26) See JURISDICTION OF CIVIL COURTS, 
No- 9, 36 Ind. Cas. 83. 

(27) Agent’s Court — Applicability of the pro- 
visions of the Oiv. Pro. Code regarding re- 
hearing and— Agency roles- Buies 10, 18 and 
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30. Bee ^JURISDICTION OF CIVIL COURTS, 
N 6. 8, 81 M.L.J. 319. 

(38) Award — Power of Court. Bee LAND 
ACQUISITION ACT (I OF 1894), Nos. 1 aud 3, 
31 M .L.J. 827. 

(39) Appeal — Presentation after time pres* 
orfbed— Of judgment— T&ne spent in application 
for— When may be deduoted— 1 Sufficient 
cause.’ Boo Limitation act (1906)^ No. i3, 
84 Ind. Gas. 44. 

(30) Review*' on ground not before taken, 
when allowed, Bee PRE-EMPTION, No. 9, 
20 C.W.N. 1099. 

(31) Bee RENT, No. 3, l'Pat. L.J. 469. 

(32) Bee REVISION, No. 4, 34 Ind. Cas. 603. 

Revision. 

(1) Interlocutory order— No revision lies where 
the final decree to be passed by the lower 
Court would be appealable .' 

Held, that ordinarily no revision lira to the 
Chief Court from an interlocutory order, where 
the final decree to be passed by the Court of 
first ‘instance would be appealable. Nawab 
Khan v. Mussammat Mehr Bano, 76 P.L.R. 
1916 = 36 Ini. Cas. 67. 

REID, C.J. 

(2) Civ. Pro . Code (Act V of 1908), 8 . 116— 
Interlocutory order— O. XIV, r. 2 and 
O. XVIII, r. 1. 

Held, that interlocutory orders dealing with 
the decisions on question of jurisdiction are 
not open to revision : ( 

Held, also that interlocutory orders oannot 
or, at any rate, should not be interfered with 
on revision as a matter of course (a). Gnlab 
Ohand v. Bher Singh, 149 P.W.R. 1916 = 8 P. 
L.R. 1917 = 36 Ind. Cas. 608. 

Broadway, j. 

References :— (a) 61 P.R. 1899, F. ; 83 P.R. 
1910=104 P.W.R. 1910=7 Ind. Cas. 718 ; 96 
P.R. 1911 = 143 P.W.R. 1911 = 11 Ind. Cas. 
231 ; 30 Ind. Cas. 846 = 18 M.L.T. 243. D . ; 31 
P.R. 1902 ; 64 P.R. 1906; 70 P.R. 1910 = 94 
P.W.R. 1910 ; 4 T.R. 1911=26 P.W.R. 1911 = 
9 Ind. Cas. 674 ; 27 Ind. Cas. 640; 72 P.W.R. 
1910=6 Ind. Cas. 939 ; 164 P.W.R. 1911 = 11 
Ind. Cas. 880, R . 

(3) Interference in—Pxactice as to— Civ. Pro . 

, Code, 8 . 116 — Practice, ■ 

Tbe High Ocfjrt will not ordinarily interfere 
in rovision with orders whioh oan be questioned 
in an appeal from the final deoree or set aside 
by a regular edit. But this is only a rule for 
the exercise of the Court’s discretion, and there 
is nothing to prevent the High Court from 
interfering with an order from which no appeal 
lies, if the endB of justice require it ; and in 
oases where a party oau obtain complete and 
effective relief by ibo expeditious and oheap 
method of revision, tbe High Court may well 
grant that relief. 

B. 116 of the 'Code of Civil Procedure sayB 
the High Court may make “ such order as it 
thinks fit.’* The word “ fit ” is singularly wide 


Revision — ( Continued )• 

and it would be a mistake to treat this seotion 
as fettering the Court’s discretion to refuse to 
pass an order in revision whioh would in its 
•opinion operate inequitably, or open one whioh 
it iB not satisfied to be neoessary in the inter- 
ests of jhetice (a). Malarabath Kunhammad 
v. Parakat Kathlrl Kuttl, 31 M.L.J. 827 = 
6 L.W 472. 

AYLINO and SRINIVASA AIVANGAR, JJ. 

• References: -(a) 27 M. 478 ; 26 M. 176=12 
M. 176=12 M.L.J. 264, Not F. 

(4) Review— Madras Village Courts Act fl of 
18&). 3. 73— Civ. Pro . Code (Act V of 
1908), S. 115— Charter Act (24 and 25 Viet. 
C • 104). S. 15— Discretionary power of 
interference, 

Whether the order of a Distriot Muneif under 
S. 73 of the Madras Village Courts Act, is sub- 
ject to revision under B. 116 of the Civ. Pro. 
Code or S. 15 of the Charter Aot, the High 
Court has a discretion to interfere or not 
according to the oiroumstanoeB of the case. 

8tmble . — An inferior Court has no power of 
review unless granted by statute Paravna- 
slvara Filial v. Pevlyanayagath Animal, 34 
Ind. Cas. 503. 

8ADASIVA AIYAR and MOORE, JJ. 

References :— 20 W.R. 180 ; (1891) 1 Q.B. 460; 
33 M. 65, R. 

(6) Suit for recovery of money— Dooument 
purporting to be receipt for amount, genuine- 
ness of, doubted. Bee ACT IX OF 1887 
(PROVINCIAL SMALL CAUSE COURTS), No. 8, 
73 P.W.R. 1916. 

(6) High Court’s power of interference in. 
See ACT JX OF 1887 (PROVINCIAL SMALL 
Cause Courts), No. 7, 20 C.W.N. 1080. 

(7) Insolvency proceedings — Power of revision 
by the Punjab Chief Court. Soe ACT' III OF 
1907 (Provincial insolvency). No. 63, 
80 P.W.R. 1916. 

(8) By Chief Court oonfined to questions of 
law. See AOT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 4, 102 P.R. 1916. 

(9) Decision of Subordinate Judge on the 
Small Cause side — Appeal — Procedure. See 
act III of 1907 (Provincial Insolvency), 
No. 56, 31 Iud. Cas. 15 = 5 L.W. 220. 

(10) Revisioual jurisdiction of Board of 
Revenue, feee BEN. ACT VIII OF 1876 
(Estateb Partition), No. 2, l Pat. L.J. 
491. 

(11) Error of law— Interference in revision. 
See BEN. ACT VIII OF 1886 (TENANCY), 
No. 65, 23 C.L.J. 557. 

(12) Dispute between joint landlords as to 
oollootion of rent — Collector’s order declaring 
particular person as landlord. See MAD. ACT 
I of 1908 (Estates Land), No. 7-o, 36 Ind. 
Cas. 212. 

(13) Ex parte decree of Revenue Court- 
Sotting aside without notioe — Review— Both 
sides heard— Order Confirmed-Revision to High 
Court if oompetent. See Mad. ACT I OF 1908 
(Estates Land), No. 42, 3 L.W. 158. 



1989 


DIGEST OF OASES. 


1990 


'Jlevlfaoii— IContinutd), •’ 

(14) Ads of Revenue Officer under Mad. Aot 

I of 1908— Power of the Hjgh Court to revise. 

See Mad. act I op 1908 (Estates Land), 
No. 99. 4 L.W. 978. • 

(16) See U.* P. ACT II OP 4901 (A OB A 
TENANCY), No. 19, SO Ind. Gas. 770. « 

(16) See U. P. ACT III OP 1901 (LAND 
REVENUE), No. 10, 34 Ind. Cas. 689. 

(16-a) See U. P. AOT III OP 1901 (U. P., 
Land Revenue), No. 9-a-l, 32 Ind. Cas. 
1001. 

(17) Judgment disposing of the appeal very 
short, not giving the faots is defective and good 
ground for. See PUN. ACT XVI OP 1887 
(TENANCY). No. 18. 4 P.W.R. 1916 (Rev.). 

(181 Evidence on record not considered tty 
Court— Party not allowed to produce evidence 
— Interference in revision. Bee PUN. ACT I OP 
1912 (COURTS AMENDMENT), No. 1, 25 P.L.R. 
1916. 

(19) Order of remand by the Agent— If open 
to revision by the High Court. See AGENCY 
RULES, No. 4, (1916) 2 M.W.N. 269. 

(20) Decree in aooordance with award— Revi- 
sion when maintainable. See AWARD, No. 2, 

II P.W.R. 1916. 

(21) Award — Decree — Revision when lies — 
Material irregularity — Misconduct of arbitrator 
—Court's power to modify award. See AWARD, 
No. 8, 78 P.R. 1916. 

(22) Order rejecting award for misconduct— 
Appeal -Revision. 8ee AWARD, No. 9, 107 
P.W.R. 1916. 

(231 See Civ. Pro. Code (1908), No. 512, 36 
Ind. Cas. 809. 

(24) See ClV. PRO. CODE (1909), No. 676, 31 
Ind. Cas. 978. 

(25) Application for restoration of appeal 
rejected— Review— Order refusing to aot aside 
order rejecting appeal — Appeal — Review 
.rejeoted. See ClV, PRO. CODE (1908), No. 257-fl, 
32 Ind. Cas. 86. 

(26) Execution sale — Mere payment without 
application to set aside sale — Application if to 
be in writing — Amendment of petition. See 
ClV. PRO. CODE (1908), No. 256-a, 32 Ind. Gas. 
45. 

(27) Powers of High Court in, UDder S. 115, 
Civ. Pro. Code. 8eo ClV. PRO. OoAE (1908), 
No. 60, 4 L.W, 411. 

(28) See ClV. PRO. OODE (1908), No. 558, 

34 Ind. Cas. 934. 

(29) Absence ot formal defeot — Withdrawal 
of Buit. See ClV. PRO. CODE (1908), No. 257, 

35 Ind. CaB. 843. 

(30) Arbitration — Award — Decree— Appeal. 
Bee ClV. PRO. CODE (1908), No. 728, 35 Ind. 
Cas. 914. 

(31) By Board of Revenue. See ClV. PRO. 
CODE (1908), No. 851, 31 Ind. Gas, 479. 

(32) Decree based on arbitration award, appeal 
from, and, of. See CIV. PRO. CODE (1908), 
No. 259, 31 Ind. Oas. 458. 


Re vlilon— (Continued). 

(33) Disregard of law. See'OlV. Pro. CODE 

(1908), No. 234, 85 Ind. Oas. 426. , 

(34) Error of law as to jurisdiction depending 

on finding of faot — Documentary evidanoe — 
Misconstruction. See ClV. PRO, CODE (1008), 
No. 233, 31 Iryl. Cas. 209. • 

(35) Suit deoreed under O. XVII, r. 3, Oiv. 
Pro. Code — Prbper prdbedure to Bet it aside*- 
Revision whether lies. See ClV. PRO. CODE 
(1908), No. 399, 3 L.W. 524. 

(36) Deoision of preliminary i^eue regarding 
maintainability of suit— Interference in revi- 
sion. See Civ. PRO. CODE (1908), No. 13, 
3 L.W. 512. 

(37) Order to refund poundage to auction- 
purchaser— Legality — Interference in revision 
— Conversion of oivil miscellaneous appeal into 
a revision petition — Praotioe. See ClV. PRO. 
CODE (1908), No. 97. 3 L.W. 105. 

(38) Judgment of Appellate Court not dealing 
with a point of limitation— Whether material 
irregularity. See ClV. PRO. CODE (1908), 
No- 229, 3 L.W. 176. 

(39) Judgment of Full Benoh of Presidency 
Small Cause Court — Question of liraitatiem— 
Interference in revision. See ClV. PRO. CODE 
(1908), No. 228, 19 M.L.T. 24. 

(40) Powers of Courts in striking off and add- 
ing parties— Dismissing suit for non-prosecu- 
tion, when plaintiffs compromise with only 
some of the defendants — Court is bound to pass 
a deoreo embodying the terms of the compro- 
mise under O. XXIII, r. 3— Appeal if lies, 
when no decree passed — Alternative remedy by 
way of revision under S. 115, Civ. Pro. Code, 
if lies — Erroneous applioation of section of law, 
if open to roviRion. See ClV. PRO. CODE (1908), 
No. 254, 20 C.W.N. 76 2. 

(41) Order granting review — Whether revision 
lies — Judgment bad in law — Whether revision 
lies. 8ee ClV. PRO. CODE (1908), No. 702, 48 
P.W.R. 1916. 

(42) Ss. 55, 47, 145. 115, Civ. Pro. Code— 
Judgment-debtor released on security in order 
to enable him to apply to be adjudged insolvent 
—Failure of judgment debtor to so apply — 
Applioation by deoree-holder to forfeit security 
bond refused — Appeal whether lies. See ClV. 
PRO. CODE (1908), No. 130, U.B.R. (1916), 
1st Qr„ 103. 

143) Findings in the* judgment, immaterial, 
to the deoision, if appealable — 8. J16, Oiv. Pro. 
Code, under, of deoree for oosts. Seo ClV. PRO, 
CODE (1908), No. 177, 20 O-W N. 1354. 

(44) Interference of High CourPon questions 
of faot. See ClV. PRO. OODE (1908), No. 696, 
SO O.W.N. 1110. 

(46) Deoree* in favour of Bank — Revision 
proceeding by defendant judgment- debtor— 
Liquidation of]Bank during pendenoy of revision 
proceedings— Leave of Court if necessary to 
prooeed with revision petition. See COMPANIES 
ACT (1882), No. 6, 91 P.R. 1916, 

(46) 8mall Cause Court— Refusal to institute 
Criminal Proceedings — Decree-holder’s locus 
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etandi to jiuestion the order. See Cbim. FbO. 
GODS, No. 8, 19 0.0. 91. 

(47) Competency of revision when there is no 
appeal. See Execution of Deobee, No. 1, 

8 L.W. 84. 

(48) Bona fide application by decree-holder 
for extension of time— Whether a step-in-aid of 
elocution— Court holdirig application not bona 
fide— Interference in revision. See EXECU- 
TION of Decree, No. 10, 14 A.L.J. p90. r 

(49) Omission to consider — Distinct irregu- 
larity. See Evidence, No. 4, 38 Ind. Oas. 
414. 

(60) Collector rof using to make reference — 
Order, if may be raised by the High Court— 
Mandamus . See Land Acquisition act 
(1 OF 1894), No. 9, (1916) 9 M.W.N. 348. 

(61) Land Acquisition — Collector’s proceed- 
ings — Interference by High Court. See LAND 
ACQUISITION ACT (I OF 1894), No. 6, 67 P. 
R. 1916. 

(63) Letters Patent appeal— Judgment of 
reversal passed by single Judge of High Court 
oanoelled — Effect — Position of Judge sitting 
aloae — Whether his decision can be revised 
under 8. 115, Civ. Pro. Code — Leave to appeal 
to Privy Oounoil. Bee LETTERS PATENT 
(Calcutta), No. 8, 43 C. 90. 

(63) See LIMITATION Act (1908), No. 39, 101 

P.R. 1916. « 

(64) Suit for price of goods sold— Omission of 
vendee to plead part payment of price to 
vendor’s agent — Subsequent Buit by vendee for 
the amount, bar of— Interference by High 
Court in absence of petition. See RES JUDI- 
CATA, No. 33, 33 Ind. Cas. 633. 

(66) Application for sanction dismissed by 
Presidency Small Cause Court— Re visional 
powers of High Court — 8. 196, Crim. Pro. Code, 
— S. 115, Civ. Pro. Code (1908). See SANCTION 
to Prosecute, No. i, 43 c. 597. 

(66) Powers of Courts of appeal or, revision 
in revoking or granting sanction given or 

refused by a subordinate authority Remand 

not proper. See SANCTION TO PROSECUTE, 
No. 6, 9 Bur.L.T. 128. 

(57) Bee TRUSTEE, No. 1, 35 Ind. Cas. 204. 

Revivor. 

, (1) Meaning of— What amounts to. See 

Limitation «\ot (1908), No. 304, 20 C.W.N. 
889. 

(2) Meaning of. See LIMITATION ACT 
(1908), No. 3bl, 20 C.W.N. 1051. 

Right of Suit. 

(1) 'Right fo officiate at funeral , suit for de- 
claration as to—Speciflc Relief Act (I of 
1877), 8. 43, “ legal character ”— Code of 
Civil Procedure (V of 1908), 8. 9, “ right 
of office .” 

This was a uuit by a priost alleging that he 
has by ouBtom a right to officiate at all funeral 
ceremonies performed upon the baqks of the 


Right of Buit— (Continued), 

Ganges between oertain definite pointy that the - 
principal defendant in the case, in contravention 
of this oustom, entered the house within the birt 
of the plaintiff, and reef ived from his household 
'a oertain sum of money, that by old established 
oustom based upon a Will made 300 years 
ago, any\)rieft entering upon the birt of another 
is bound to refund any sums realised from 
disciples living in that birt. ‘ The relief sought 
for in the plaint was (1) a declaration of the 
’plaintiffs * Mahapatri birt jujmanka , (3) that 
the boundaries thereof be declared, (3) that it 
be declared that the house in which defendant 
officiated comes within those boundaries, (4) that 
the amount reoeived by him be recovered 
from the defendant, and (5) that a permanent 
injunction be issued restraining defendant from 
trespassing upon the plaintiff’s birt . 

Held (1) that the right to go into the house 
of a disoiple when called for by him. or to 
enter upon it as of right though not oalled for, 
does not oreate any legal oharaoter, and that 
po suit for a declaration of Buoh a right is 
maintainable ; 

(3) that the plaintiff’s claim did not oome 
within the words “ legal oharacter ” in 8. 42 
of the Bpeoifio Relief Aot, or “ the right to an 
office ” in 8. 9 of the Code of Civil Prooedure ; 

(3) the freedom of the subject entitles all 
Hindus to oall in at any time their own parti- 
cular priest, or any priest whom they may 
themselves prefer, to perform any office ; and 
so long as that inherent freedom exiBtB, there 
oan vest in no one any legal character or any 
right to the office of ^performing ceremonies in 
private houses. Therefore no suit for a decla- 
ration of any suoh right will lie. 

(4) Plaintiff was not entitled to a deoree for 
any money unless he oan prove that there was 
a oontraot between himself and the defendant, 
whereby that defendant has bound himself to 
pay to the plaintiff all sums received from oere- 
monies performed within the plaintiff’s birt. 

Mere proof of a oustom Chat among the’ 
Brahmin priests of Patna there was an implied' 
contract not to interfere with the rights of eaoh 
other, did not amount to proof of a oontraot by 
the defendant to pay to the plaintiff sums of 
money reoeived for officiating at ceremonies 
within the plaintiff’s birt. 

No8uit,will lie for recovery of a voluntary 
offering, if that suit is based upon oustom (a). 
Hira Panday v. Bachu Panday, 1 Pat. L.J. 
381 = 36 Ind. Cas, 346. 

ROE and JWALA PRASAD, JJ. 

References : — la) 3 W.R. 69, F.\ 30 A. 284, 12, 

(2) Contract — Uncertainty— Public policy — 
Agreement by a Oayawal to pay part of hie 
earnings from certain ceremonies to an 
Acharjya— Maintainability of a suit on the 
agreement. 

The privileges of priests are capable of aliena- 
tion and delegation and though no one oan 
compel another to employ a particular priest 
against his will, a suit will lie against a priest 
if the suit is brought on the ground that he i« 
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Blgfit of Bolt— (Continued). •* 

bound b f contract to give the plaintiff a certain 
share of his earnings (a). . 

Where there is a definite contract by which a 
Gayawal undertakes tnat if he performs any, 
ceremonies without calling in his Aoharjya to 
assist, he will pay to Aoharjya iu one set of 
oiroumstanoes three-fourths and lti another the 
whole of his (Gayawal’s) earnings from the per- 
formances of those ceremonies, Buoh a contraot 
is not void. It is enforceable in a Court ib) t 
Bapu Lai Barlk Gayawal v. Harlhar Pandit, 
1 Pat. L.J. 639. . . 

ROE and JWALA PRASAD, JJ. 

References 'a) 9 M.l.A. 348, F. (6) 16 W. 

R. 631 ; 26 0. 366 ; 10 W.R. 467; 29 C. 470, 2*. 

(3j Provision in mortgage deed restraining 

mortgagee's right to sue — Independent 
clauses regulating the right — Construction 
of document. 

A oiauee in a mortgage deed provided on the 
faoe of it that the mortgagee could not sue 
unless (1) the entire demand for two instal- 
ments fur two consecutive years and interest 
for the principal on two consecutive years 
remained unpaid and (2) nothing waB paid for 
two consecutive years on account of principal 
or interest. Held that it was not the intention 
of the parties that the two sub-clauses should 
be treated independently of each other and 
therefore the right to sue did not accrue to the 
mortgagee unless nothing was paid on aooount 
of principal or interest for two years. Babu 
Narendra Bahadur v. The Oudh Commercial 
Bank, Limited, 30 Iud, Cas. 323. 

8TUART, A J.c. • 

(4) See Ben. ACT III OP 1899 (MUNICI- 
PAL), No. 3, 18 Bom L.R. 878. 

(6) Suit for declaration that dearpe obtained 
by defendant against plaintiff was satisfied and 
for injunction restraining execution, if main- 
tainable. See CIV. PRO. CODE (1908), No. 116, 
31 M.L.J. 429. 

(6) Refund of purchase- money — Right of 
suit by auotion-purobaser Act XIV of 1882, 

S. 316. See CIV. PRO. CODE (1908), No. 621, 
14 A. L.J. 1216. 

(7) Absence of privity of contract — Direotion 
to purchaser to pay vendor’s debt— Right of 
oreditor to eoforoe such undertaking. See 
CONTRACT ACT, No. 62, 36 Ind. Cas. 792. 

(8) Decree, validity of, if can he raised in 
execution — Judgment against a lunatic — 
Lunatio not represented by a legal guardian — 
Right of suit to set aside decreo. See EXECU- 
TION OF DECREE, No. 16, 24 O.L. J. 376. 

(9) Bee FOREIGN JUDOMENT, No. 1, 9 Bur. 
LiT. 106. 

(10) Alienee from a co-paroenpr— Possession 
of speoifio property alienated, suit for, incom- 
petent. See Hindu Law (alienation), 
No. 19, 10 8.L.R. 34. 

(11) Suit for partial partition by alienee from 
a oo-paroener against subsequent alienee from 
the remaining oo-paroenerB does not lie. See 
Hindu Law (Partition), No. 6, (1916) 2,M. 
WiN. 166. 


Right of Salt— (Concluded). ' 

• » 

(12) Contract, breach of — Indemnity bond— 
Damages— No actual loss, if action premature 
— No notion for damages on fuLure loss of 
possession— Loss of title, substantial lose. 
See INDEMNITY BOND, No. 1, 20 M L.Tt 263. 

(13) See KAWJLIAT, No. 1, 33 Ind. Cas. 

211 . 

(14) Mortgage in favour of minor if enforce- 
able bv b<m or by others on bis behalf. See 
MINOR, d^o. 6, 31 M.L.J. 576. 

(16) Suit for partition, if maintainable by a 
lessee of mining rights for a term againBt 
lessor’s oo owners— Partition of underground 
mines and minerals, if possible. 8ee PARTI- 
TION. No. 6, 20 O.W.N. 1306. 

(16) See Religious endowments, No. 6, 
34 Ind. Cas. 648. 

(17) Trading* with enemy — German, Secular 
Agent of Basel Mission— Lease by, of land in 
BritiRh India— Whether be can sue for rent — 
Limitation on alien enemy’s right of suit. See 
Tradin& with Enemy, No. 2, 31 M.L.J. 
868 . 

Right of Way. , 

Easement— Grant by parol— Validity — No re- 
giRtered instrument necessary. See TRANSFER 

I of Property act, No. 62, 34 Ind. Cas. 96- 

i 

| Right to begin. 

Application for trausfer of suit— Applicant’s 
right to begin. See ClV. PRO. CODE (1908), 
No. 67. 14 A.L J. 242. 

Riparian Rights. r 

Riqhts of Riparian owner — Infringement — 
Damages— Proof — Revenue proceedings — 
Res judicata— Civ. Pro. Code (1908), 8. 11. 

The right of a Riparian cwuer to use the 
water flowing past his land is a natural right 
and it must be in respect of a natural stream 
and not an artificial waterway. 

To exercise such a right, it is not necessary 
that the water should empty itself into a river 
or a lake. So long as water runs in a defined 
channel which is not artificial, and from a 
known souroe and it goes past a man’s land, 
that man has the right to treat it as a stream 
from its source so far as the lower end of his 
land (a). , 

* A person who owns land wbioh is not on tbe 
bank of a river or stream oanndt possibly have 
the rights of a riparian owner, for even a 
riparian owner properly so called, because he 
oooupies land on the bank of a tftream, cannot 
use the water from the stream for the purposes 
of a piece of laud which is not ou tbe bank (b). 

In order to 9 support an action by one riparian 
owner to restrain another person diverting the 
water beyond his riparian tenement it is not 
neoessary that the plaintiff should prove that 
he has suffered any damage. Not the faot that 
tbe plaintiff’s land is amply icygated independ- 
ently of tbe stream oonBtituteB a defence to the 
plaintiff’s Buit (c). 
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Riparian Rights— [Concluded). 

• • 

In Burma there are do Revenue Courts and 
thore oan be no case of res judicata by reason of 
the order of the Revenue Officer. M&ung Raw 
La v. Maung Re, 35 Ind. Oas. 356 = 9 Bur. 
L.T.«183. 

• M AUNG KIN, .1. t , 

References :-ta) 28 R* 105, F. lb) 7 B. 209 ; 
91 L.T. 105 ; 23 M. 236, J2. (c) 24 C. 865, F. 

Risk Note. 

Form H. consignment under— Wilful neg- 
lect. see Railway Company, No. l, 35 Ind. 
Cas. 265. 1 

River. 

(1) Whether the seotion applies to accretions 
from bed of private. See Ben. Reg. XI OF 
1825 (ALLUVION AND DlLUVION), No. 1, 1 
Pat. L.J. 536. 

Rlwaj-lam. 

t 

(1) Entries in the, opposed to general custom 
and unsupported by instanoos — Effect — Entries 
in the riwaj-i-am attested by people for whom 
it wSb prepared — Evidentiary value— Duty of 
Court. See CUSTOMS (PUNJAB— ADOPTION), 
No. 1, 8 P.W.R. 1916. 

(2) Entries opposed to general custom and 
not supported by proof of instances — Entries of 
very little value. Sea CUSTOMS (PUNJAB— 

Inheritance and Succession), No. 3, 7 
P.R. 1916. 

(3) Value of, when signed by ancestors of 
parties. Bee CUSTOMS (PUNJAB, — INHERI- 
TANCE and Succession), No. 5, 19 P.W.R. 
1916. 

(4) Entry in, regarding succession to land 
without discrimination between ancestral and 
self-acquired property — Construction. See 
CUSTOMS (PUNJAB — INHERITANCE AND 
Succession), No. 7, 38 P.R. 1916. 

Road. 

Limited bcoops of publio to a private place — 
Presumption of dedication of road to public. 
Seo P unjab act in of 1911 (Municipa 
LITY) y No. I, 109 P.R. 1916. 

Road Cess. 

(1) Bee Mortgage (General), No. 3i}, 

* Pat. L.J. 689. 

« 

Road Cess Aot. 

Seo ACT IX OF 1880. 

Road Cess Return. 

(1) Suit for rent — Rent olaimed f»t higher rate 
than amount entered in. See RENT, No. 4, 
1 Pat. L.J. 521. 

Roles and Orders of Calcutta High Court. 

Breach of rule 4b (e) of the General. See 
legal Practitioners act (xvni of 
1879), No. 6, 36 Ind. Oas. 442. 


Rdlei of Ohlef Court (Burma). 

R. 46 (a). See PRACTICE AND PROOEDURE, 
No. 2, 9 Bur. L.T. 1422. 

Rules of High Court, r 

e 

(1) Calcutba High Court Rules and Circular 
Orders — Commissioners — Jurisdiction of 
District 'Judge over them— Nature and ex- 
tent of— Civ. Pro . Code.'O. XXVI, r. 6- 

The powers given to a District Judge by the 
t^aloutta High Court Rules and Circular Orders 
do not authorise him to set aside an order 
passed by the Trial Judge in respect of the 
Commissioner’s remuneration. The District 
Judge is only given a certain amount of 
disciplinary jurisdiction in the matter of 
the appointment of Commissioners to make 
enquiries, eto., for the purpose of maintaining a 
particular standard of efficiency among them. 
Pearl Mohan Kundu v. Mohlnl Kanta Saha 
Choudhury, 34 Ind. Cas. 855. 

CHATTERJEA and NEWBOULD, JJ. 
c (2) Original Side Rules of Practioe of 1902, 
r. 533— Whether ultra vires. See VAKIL, 
No. 1, 31 M.L.J. 698. 

Rules of Pf notice. 

Allahabad High Court Rules , Ch. XVI, 
r 22— Fees to pleader authenticated by 
affidavit of agent — Payment by cheque — 
Amendment of decree pending appeal. 
Where the payment of fees to a pleader was 
authenticated by an affi lavit under Ch. XVI, 
r. 22 of the High Court Rules and the agent 
stated in his affidavit that the payment was 
made by means of a chequo t of a third person 
and the natural inferenoe to bo drawn from the 
words of the affidavit was that the agent who 
made »he affidavit got the cheque and brought 
it to the pleader. 

Held that this was a sufficient* compliance 
with the rule. 

The High Court cannot amend a decree 
wbioh is the subject-matter of an appeal to the 
Privy Counail. Rls&l Singh v. Balwant 
Singh, 32 Ini. Cas. 194 (F B.). 

Richards, c.j., Banerjee and Walsh, 
jj. 

Running Account. 

8s. 60, t 61 — Appropriation — Payment in 
discharge of. See CONTRACT ACT, No. 60, 
1 Pat. L.J. 474. 

Ryot. 

Transfer of holding by, to upder-raiyat — 
Ejeotment of undor-raiyat by tenure-holder — 
Notice if necessary. See Ben. AOT VIII OF 
1885 (TENANCY), No. 27, 34 Ind. Oas. 912=- 
21 C.W.N. 368. 

Ryot at Fixed Rate. 

Tenancy, real nature of, how determined— 
Oocupanoy r&iyat bolding at a rent not charged 
for»40 years, if. Bee BEN. AOT VIII OF 1885 
(Tenancy), No. 6, 24 o.L.J. 363. 
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4 Ryot ' and 1 Ryoti Land.' * 

Definition of. See MAD. ACT I OF 1908 
(Estates Land), No. 12,>3 L.W. 582. 

Ryoti Land. « 

Suit for rent — Land situated in a Zamindari 
— ljara lease — Jurisdiction of Civil 9 Court to try. 
Bee Mad. ACT I OF 1908 (ESTATES LAND), 
No. 1, (1916) 9 M.W.N. 940. 

Ryotwarl Tenant. . 

Ryotwari tenants* position different from 
Inamdar’a. See CROWN GRANTS, No. 1, 31 
M.L.J. 483. 

Ryotwarl Tenure. 

(1) Government lands under, purobased by 
zamindar — Jurisdiction of Civil Courts. See 
Mad. act I of 1908 (Estates Land), 
No. 17, 39 M. 944. 

Safe Custody. 

Deposit, of money for.— Deposit by depositee 
in bank where he had is own money — Failure 
of Bank - Liability to make Rood loss. See 
CONTRACT ACT, No. 135, 36 Ind. Caa. 31. 

Salary Chit. 

(1) Agonoy, termination of— Question of faot, 
meaning of— Evidonce to be taken— Relevant 
considerations in deciding the question, what 
are— Practioe among NaMukottai Chottics. 
See Principal and aqent, No. 4, 31 M.L. 
J. 687. 

(2) Nattukottai Chettie<>— Agency, expiry of. 
meaning of — Intention and conduot of Dartioa 
to bo considered. See PRINCIPAL. AND AGENT, 
No. 3, 31 M.L.J. 685. 

Bale. 

(1) Payment of consideration , whether neces- 
sary to pass title — Registration of sale-deed , 
effect of— Intention of parties— Suit for 
redemption — Mortgagee , possession of . 

Ordinarily upon the due execution and regis- 
tration of a sale-deed, tho title in the property 
sold passes from the vendor, unless it is proved 
that both the parties intended that the payment 
of prioe should be a condition precedent to the 
transfer of ownership (a). 

Where, therefore, a sale-deed wits properly 
executed and registered and the vendor recited 
in the deed and admitted bofore the Sub- 
Registrar that he had received the entire consi- 
deration but no part of the price was ever paid 
to him. . 

Held. that, despite the non-payment of 
consideration, the terms of the deed coupled 
with the acknowledgment bofore the Sub- 
Registrar showed that the vendor intended to 
divest and did indeed divest himself of the 
ownership wbioh immediately vested in the 
vendee (6). 

In order to prove to have acquired title by 
adverse possession, a mortgagee cannot rely on 
12 years* role, unless he proves a subsequent 
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Sale— (Continued ) . 

valid sale, in the absenoe of whio& hip posses- 
sion must be taken to retain its original charac- 
ter (c). Abdul Aziz Khan v. Kala Shan, 
50 P. W.R. 1916 = 32 Ind. Cas. 961. 

Shadi Lad and Leslie Jones, jj. • 

References :t* (a) 65 P.R. 1911 — 41 P-W*R. 
1911 = 9 Ind. Cas. 547, # R. (6) 132 P R. 1879, 
F> ( c ) 32 C. 296 (P.C.)-* 1 C.L.J. 584 = 2 A.ift. 
J. 71 = 9 C.W.N. 201=7 Bom. L R. 1-32 T.A. 
23,*»21 B..793 ; 14 M. 38 ; 146 P.W.R. 1911 = 
11 Ind. Cas. 429, R. 

(2) Contract for sale — Suit for specific perform- 
ance — Specific Relief Act , 27- Onus on 

defendant to prove absence of notice of prior 
contract— Registration Act (1908), 8s. 50 
(1), 17 — No priority of registered sale-deed 
over a contract for sale previous to such 
deed. 

A contracted Co sell a village to the plaintiff 
on condition that the auction-sale of the same 
property should be set aside. Subsequently 
A sold tbp property by meaus of a registered 
sale-deed to B. In a Buit for speoifio perform- 
ance of the contract, held that, having regard 
to S. 27, Speoifio Relief Act, the onus of proving 
that ho was a bona fide purohaBer without 
notice lay on the defendant and that his subse- 
quently registered sale-deed had no priority over 
t.he ooutraot for Rale in favour of the plaintiff. 
Naubat Ralv. Dhaunkal Singh. 14 A.L.J. Ill 
* = 36 A. 181=32 In<l. Uas. 953. 

RICHAKDS, C.J., and RAFIQ, J. 

(3) Money left with vendee to pay off mortga- 

gee —Money not paid— Suit against vendee 
— Trust . § 

One L mortgaged certain zomindari and 
mortgagee rights to J. D. She thou sold the 
entire mortgaged property to R, leaving with 
him money to pay off the mortgago o* J. D. 
J. D. sued for sale on foot of his mortgago and 
got a decree. The zemmdari was sold, but the 
mortgago rights could not be sold. In conse- 
quence, a balance was left due to J. D., who 
made an application for a decree under S. 90 of 
the Transfer of Property Act. This was granted 
against the mortgagor. J.D. now sued R ou 
the ground that a trust had been created in bis 
favour in respect of tho money Ir»f t with R to be 
paid to him. Beld, that no trust was created 
in his favour. He was no party to the sale in 
favour of R and his rights to proceed against the 
mortgaged property were in no way affected by 
it. Jarana Dai v. Ram Aufcar Pande, 14 A.L.* 
J. 151=38 A. 209 = 33 Ind. 0*3. 361. 
Richards, c j., aud Rafiq, j. 

(4) Vendor and purchaser — Contract to sell 
land— Contract Act , S 55— Time of the 
essence of the contract— Time for completion 
fixed by Jihe contract , effect of — Specific 
performance — Undue delay — Intention— 
Forfeiture of deposit and power to resell, if 
contract not completed within a fixed time. 

Where, in a suit tor speoifio performance of a 
ooutraot to sell land, the issue is whether time 
is of the essenoe of the ooutraot, Jibe law applic- 
able to the point is contained in the Ooutraot 
Act, S. 55, which does not lay down any 
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8ale— (Continued ) . 

principle which differs from those whioh obtain 
under the law of England as regards contracts 
to sell land. Under Euglieh law equity, whioh 
governs the rights of parties in cases of specific 
performance of contracts to sell real estate, looks 
not at the letter, but at the substance of the 
agreement, in order to ascertain whether the 
parties, notwithstandirife that they named a 
specific time within which completion was to 
take place, really and in substance intended 
more than that it should take place within a 
reasonable time. That section adopts and 
embodies in ( reference to sales of land that 
dootrine whioh is laid down m ( lh02) 3 Soh. 
and Lef. 663, (1868) 3 D M. and G. 384, (1867) 
3 Ch. App. Cases 61 aud (1915) A.C. 386. 

The Court will apply the dootrine, if it can 
do justice between the parties , and if there is 
nothing in the express stipulation between the 
parties, the nature of the property or the sur- 
rounding circumstances whioh would make it 
inequitable to interfere with or modify the 
legal right. * 

The application of the doctrine may be exclud- 
ed by any plainly expressed stipulation, if its 
language plainly excludes the notion that the 
fixed time limits were of merely secondary 
importance in the bargain, and that to dis- 
regard them would be to disregard nothing 
that lay at, its foundation. 

The dootrine however will not be applied* 
whore there has been undue delay on the part 
of one party to the contract, and the other has 
given him reasonable notice that he must 
oomplete within a definite time. 

The Court will infer ad intention that time 
should be of the essence from what has passed 
between the parties prior to the signing of the 
contract, the construction of which, however, 
cannot be affeoted by what takes plaoe after it 
has onoe been entered into. 

A stipulation in a oontraot of sale of land 
that, Bhould the purchaser not pay the balance 
of the purchase money within the period there- 
in fixed, he was to have no right to the deposit 
paid on account and any claim of his was to be 
void, and the vendor waH, after the fixed dato, 
to be at liberty to resell, was held not to make 
time of the essence of the contract. Jam shed 
Kbodaram Irani v. Borjorji Dhunjlbhal, 30 
M.L J. 186=19 M.L.T. 184 = 3 L.W. 239 = 23 
C.LJ. 368 = 20 C.W.N-744-18 Bom. L.R. 163 
•=(1916) M.W.N. 229 = 14 A.L.J. 225 = 40 r B. 
289 = 32 Ind. Gas. 246 (P C.). 

VISCOUNT HALDANE, LORD PARMOOR, 

Lord Wrenbury, Sir John edge 
and Mb. AMEER ALI. 

Reference : -38 B. 77, reversed . 

(6) Title , proof of —Registered deed, non-pro- 
d&ctton of — Oral evidence, if admissible— 
Evidence Act, Ss . 66 (b), 91— Vendor's 
admission — Estoppel, plea of 

A vendee of immoveable property under a 
registered deed, if required to prove hiB title, 
must do bo by the production of the deed or lay 
the foundation for the admission of secondary 
evidenoe with regard to it. No ortyl evidenoe 


Bile— [Continued ) . 

of that sale oan be adduoed under S. c 91 of the 
Evidenoe Act (a), • 

When a transaction which is avoidable is 
admitted by the perion, who is entitled to 
avoid it, it nannot be questioned by a third 
party. , 

Secondary evidence in the nature of admis- 
sion by vendor as to sale of immoveable property 
in favour of vendee, cannot, in the absenoe of 
oonditionq mentioned in cl. (b) of S. 65 of the 
'Evidence Aot, be admitted. 

A plea of estoppel which depends on questions 
of faot should be put ole'arly in issue. Safar 
All v. kffohesh Lai Chowdhury, 23 O.L.J. 122 
= 34 Ind. Cas. 966. 

SHARFUDD1N and COXE, JJ. 

„ References : — (a) 27 A. 271 = 9 C.W.N. 477, D , 

(6) Reg. No, XXXI o/ 1803, d. 6— Sale deed 
reserving condition that vendee would pay 
revenue for land sold- as well as for that not 
sold — Validity of covenant— Liability of 

, vendee upon transfer by vendor of the land 
reserved . 

One Altaf Husain sold certain land to tbe 
predeoessor of tbe defendants and reserved some 
land for himself. The sale-deed contained a 
ooveuant to the effect that the vendee would 
pay tbe revenue for his share as well as for the 
land reserved by tbe vendor for himself. The 
vendor subsequently sold the reserved land to 
tbe plaintiff. In a suit to recover the revenue 
which the plaiutiff bad to pay owing to the 
defendants’ refusal to pay : 

Held, that the agreement was* void and that 
the covenant was a personal one and the plaint- 
iff had no right to sue for the breach of suoh a 
covenant. All v. Haklm-ul-lah, 14 A. 

L.J. 266 = 38 A. 230 = 33 Ind. Oaa. 187. 
Richards, o.j., and Rafiq, j 

(7 ) Occupancy holding and fixed rate holding 
— Sale of, by the same deed — Suit to set 
aside the sale— Suit not maintainable. 

Where a person, having by the same deed 
conveyed hiB occupancy and fi&ed-rate holdings 
for a oertain consideration, afterwards sued to 
set aside the sale on the ground that the 
transaction was illegal oovering as it did the 
sale of bis ocoupanoy holding which was prohi- 
bited by law, held , that tbe plaintiff could not 
succeed in the suit to set aside the sale of the 
fixed rate bolding. The maxim * in pari delicto 
potior est conditio possidentis ’ applied. 

The oontraot tor sale is one thing and a deed 
of transfer 19 another, and it does not neces- 
sarily follow that beoause the oontraot is 
unenforceable, the transfer is void. Bajvangl 
Lai Y, Ohara Rat, 14 A.L.J. 276=36 A. 232= 
32 Ind. Cab. 913 

Richards, c.j. and Rafiq, j. 

(8) Oral sale without possession— Subsequent 
one by registered deed— Notice of first sale 
— No priority to second vendee — Registration 
Act (1908), S - 48. 

Plaintiff bought oertain land by oral agree- 
ment whioh was recorded in the Patwari’e 
ctiary. Possession oould not be handed over to 
the plaintiff as the land formed part of a larger 
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area an dec mortgage. The same land was later 
on sold to defendant (one of the mortgagees) by 
registered deed : 

Held, that S. 48 of thfe Registration Aot was 
inapplicable in the circumstances, of the oase,' 
and further that the second vende t e having 
notice of the earlier sale by oral agreement 
oould not claim p^ority over the former sale in 
plaintiff's favour. Abbae Khan v. Malik 
Shadi Khan, i P.W.R. 1916 (N.W.F.P ). 
Baeton, j.c. * • 

References 66 P.R. 1900 ; 4 B. 127 ; 10 C. 
360 ; 13 M. 324, F. * 

(9) Deed — Construction— Sale or mortgage — 
— Sale with a condition of re-purchase — 
Transfer of Property Act % 8. 58 (c). 

In 1899, th£ plaintiffs mortgaged ninety-tWo 
pieces of lands with the defendants to seoute a 
loan of Rs. 8,000, bearing interest at the rate 
8 per cent, per annum. In 1904, the plaintiffs 
executed a sale-deed to the defendants, whereby 
they sold twenty of the pieces of lands mortga- 
ged, for a sum of Rs. 13,000, and stipulated that 
if the consideration money was re- paid to the 
defendants in lump or in instalments within the 
period of twenty years, the defendants should 
reoonvey the lands to the plaintiffs. On the 
Bame day, the plaintiffs passed to the defendants 
a permanent lease of the lands sold, at a fixed 
annual rental of Rs. 412 8-0. In 1911, the 
plaintiffs alleged that the transaction of 1904 
was a mortgage and sued to rodeem the same 
on accounts .being taken under the Dekkhan 
Agriculturists’ Relief Aot : 

Held, that the transaction in question was 
not a mortgage but a sale with an option to the 
laintiffs to re purchase. Narayan Ram- 
rlshna Pandit v. Vlgneshvar Gaqap Hegde. 
18 Bom. L.R. 250 = 40 B. 378 = 34 Iud. Oas. 
414. 

Batchelor and Shah, jj. 

(10) Sale of land — Difficulty in identifying 
the property sold — Duty of vendor — Rights 
of vendee . 

A vendor of land, when he holds himself out 
in that oapaoity, is bound to know and ascer- 
tain if, in faot, the subject-matter of what he is 
selling exists, and he must be in a position to 
give possession of the physioal thing whioh he 
has contracted to sell. 

The obligation is upon the seller to give 
possession to the purchaser, and not upon the 
purchaser to go and .get possession for himself, 
especially when any difficulty arises m identi- 
fying the particular land sold. Darpau Koer 
¥. Kedar Nith, 1 Pat. L.J. 140=35 Ind. Cas. 
639. 

Chapman and Atkinson, jv. 

(11) Sale-deed — Construction of— Mortgage 
bp conditional sale— Sale with agreement 
to reconvey— Distinction between— Intention 
of parttee— Transfer of Property Act (IV of 
1882), 8. 68 (c). 

The question in this oase was whether a sqle- 
deed and an agreement executed on the same 


Sale— (Continued). 

day constituted a mortgage by*oofiditional sale. 
The sale- deed was not only an absolute convey- 
ance of the property but contained reoitills 
whioh showed an intention to extinguish a 
prior mortgage between the same parties, and 
to discharge the vendor’s obligations to other 
parties and a Statement that the sale price toaa 
the (< proper current market value *’ of the land. 

There was also an agreement for reconvey- 
ance of even date which' provided that “if you 
or your Collittar or your heitB should pay the 
aforesaid amount at the beginnii g of tbe culti- 
vation season of any year within four years 
from this day, I shall reoonve} the lands to 
you by menus of a sale-deed in aooordanoe with 
that exeouted in my* favour.” 

Held that these provisions were inconsistent 
with an intention that the transfer was for the 
purpose of securing the payment of money 
advanced by way of loan (Transfer of Property 
Aot, 1882, S. 58 (a).) 

Held also that tbo circumstances of the oase 
did not indicate an intention that there should 
be the relationship of debtor and creditor be- 
tween the parties, or that the property Bhould 
be security for a debt. • 

, Held further that the fact that there appeared 
to have been no margin between the sale price 
and the actual market value of the property 
went to show chat the vendee at all events did 
not regard the transaction merely as securing 
to him the repayment of an advanoe. 

Sales with agreements to resell cannot be 
said to be presumably mortgages by conditional 
sale. Maruthal Gqundan v. Dasappa Goun- 
dan. 31 M.L.J. 37o = 5 L W. 141 = 3d Ind. OaB. 
393. 

Bakewell and Napier, jj. 

Reference : — (a) 12 A. 387, R. 

(12) Registration of sale-deed — No taint of 
fraud— Consideration not paid — Title pass- 
ing notwithstanding — Stranger alleging 
fraud— Burden of proof — Declaratory suit 
by claimant under Civ. Pro. Code , O XXI, 
r. 63 —No prayer for possession — S, 42, 
Specific Relief Act— No bar. 

Where there has been a registered deed of 
sale, which is not tainted by any fraud or the 
like, the deed passes the title and interest con- 
veyed, although the purobase money baa not 
been paid (a). * 

If a third party alleges thpt the deed is 
fraudulent and collusive, the burden would be 
on that party to prove the same. 

The right of suit under O. XXI, r. 63, Oiv. 
Pro. Code, 1908 ( = 8. 283, Civ. Pro. Code, 1882), 
is not controlled by tbe provisions of S. 42, 
Specific Relit* Aot, 1877, and a olaimant would 
have the right t.o sue for a mere declaratory 
decree (6). K T.K.M. Chetty Firm v. S.N.Y.R. 
Ghetty Firm, 34 Ind. Oas. 125 = 9 Bur. L.T. 
199. 

Maung Kin, j. 

References (a) 16 M. 64, &. & F. (6) 1 M. 
L.T. 432, R. 
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(13) Registration of sale deed— No delivery of 
possession— Effect— Whether property trans - 

" f erred to vendee— Intention of parties— Non- 
payment of consideration — Delivery of deed 
—Effect— Suit for possession by vendee— 

» False plea of payment of consideration — 
' Court's power to pas r conditional decree . 

JThe mere registration of a dooument, es- 
pecially il it be not. accompanied by delivery, 
does not necessarily indioate the transfer of 
property to the vendee. It may be the inten- 
tion of the carries that the ownership should 
not pass until the consideration is paid. If 
however that «is the contention of the vendor, 
the burden of proving it would lie upon him. 
Ordinarily speaking, if a document be executed 
and registered in favour of any person and that 
person also gets the dooument, the mere faot of 
non-payment of the consideration would not 
affect the passing of the property (a)* 

Where, in a suit for possession by a vendoo 
of immoveable property, it was found that the 
vendee pleaded in a former suit that.a oertain 
portion of consideration was paid and again in 
the present suit the vendee instead of bringing 
the amount into Court and asking for relief 
upoii' that basis, again maintained falsely that 
the portion formed no part of the consideration. 

Held that tho Court can pass a decree for 
possession conditional on the vendoo paying 
into Court within one month the portion of the 
consideration that was not paid together with 
the costs of the contesting riefendantf-(b). Jo- 
gendra Naraln Roy Ghowdhury v Manraatha 
Nath Chatterjee, 31 Ind. Oas. 106. 

ClIITTY and WALMSLEY, JJ. 

References (a) 27 O. 7*and 13 C.W.N. 692, 
R t (b) 17 C.W N. 1161 = 17 C.L.J, 116. F. 

(Il* Stipulation for re-purchase — No date 
fixed for re-payment— Transaction amount- 
ing to mortgage— Intention of parties. 

A mere stipulation for re purchase will not 
convert a sale into a mortgage and if nothing 
more is made to appear than that a sale has 
boon made with a contemporaneous agreement 
by the purchaser to let the vendor have the 
property back on a refund of the price, tho 
transaction mu«t take effeot as a sale. 

Every mortgage imports a debt and in order 
to hold that a transaction of this character 
amounts to more than a mortgage, there must 
be something to show an intention to treat the 
property as security for the payment of a debt. 
Kishen Dayal<Pande v. Chandra Deo Pande, 
36 ind. Cae. 991. 

Lindsay, j. 

(15) Sale of 'land by Hindu widow— Condition 
that vendee should pay amount of revenue to 
vendor for payment to Government— Non-regis- 
tration t of vendee's name — Partition under 
Partition Act ( B.C . V ot 1897)— Right of vendee 
to lands allotted to vendor. Brojo Nath 8aha 
y. Dlnesh Chandra Neogl. 9 Ind. Cas. 67 = 21 
C.L.J. 599 = 30 Ind. Cas. 418. See Final Part, 
1911, Ool. 898. # 

(16) Transfer ot Property Act . S. 54— Condi- 
tional promise to pay price— Condition not 


Sale — ( Continued ). 

opposed to public policy. Kaaleahav Prasad 
Ultra v. Abadi Bibl, 13 A.L.J. 834 = 37 A. 
631 = 30 Ind. Cas. 6i2. See Final Part, 1915, 
Ool. 1233. , 

(17) Sale, oral — Receipt of earnest money — 
Out and-out sale— Incorrect entry of mortgage 
amount on that property , effeot of— Failure of 
prompt execution and registration of sale- deed, 
effect of— Purchaser of property under registered 
deed with notice of prior oral sale— Right of— 
'Mortgages— Equity of redemption . sale of — 
Purchaser , right of, to redeem. Hardlt Singh Y. 
Beharl Lai, 104 P.W.R. 1915 = 29 Ind. Oas. 
306 = 9 P.L.R. 1916. See Final Part, 1915, 
Ool. 1233. 

(18) Whether share in village shamilat is 
included in the sale— Intention of parties. 8hah- 
a rtiad y. Ibrahim, 67 P.R. 1915=134 P.W.R. 
1916 = 30 Ind. Cas. 100 = 60 P.L.k 1916 See 
Final Part, 1915, Col. 1234. 

(19) Consideration— Kobala containing recital 
of payment of consideration— Benami, onus of 
proving— Defendant in possession— Presumption, 
whether arises— Admission of further evidence. 
Dnrga Charan Chandra v. Khorda Company, 
Limited, 29 Ind. Cas. 696 = 20 C.W.N. 254. 
See Final Part, 1915, Col. 1235. 

(20) In favour of minor — Validity of — Trans- 
fer of Properly Act . Ss. 5. 6 (h». 7, 64, 127. 
Muni Koer v. Madan Gopal, 13 A.L.J. 1084 = 
38 A. 62 = 31 Ind. Cas. 792. 8e6 Final Part, 
1915, Col. 1236. 

(21) Construction of deed whether a docu- 
ment is deed of mortgage or — Whether it is a 
ground of seoond appeal. See APPEAL 
(SECOND APPEAL), No. 6, 115 P.W.R. 1916. 

(22) Purchase money paid by father— Son’s 
name entered in sale-doed as solo vendoo — In- 
tention. bee Benami Transactions, No. 3, 
77 P.W.R 1916. 

(23) Fictitious transaction — Vendor in posses- 
sion — His own fraud no bar to resist claim for 
possession. 8ee BENAMI TRANSACTIONS, 
No. 1, 21 P.R. 1916. 

(24) Private sale of portion of property 
attached — Portion not sold not euough to 
satisfy decree— Decree-holder’s right to prooeed 
against property sold. See ClV. PRO. CODB 
(1908). No. 139, 34 Ind. Cas. 91. 

(25) Followod by agreement for re-purcbaBe— 
Construotioh— Onus. See CONSTRUCTION OF 
DEED, No. 6, 35 Ind. Cas. 336. 

(26) Mortgage by conditional sale or sale with 
covenant to purchase — Test. Bee CONSTRUC- 
TION OF Deed, No. 2, 31 M.L.J. 750. 

(27) Transaction whether, or mortgage — 
Surrounding circumstances. See CONSTRUC- 
TION OF Deed, No. 7, 32 Ind. Cas. 192. 

(28) Contraot of sale of goodB — Orders for 
purobase limited to a certain maximum— 
Liberty to vendor to send or not to send the 
goods— Construction of oontraot. Bee CON- 
TRACT, No. 8, 18 Bom. L.R 217. 

(29) Of immoveable property — Deposit — 
Time when essenoe of the oontraot— Default— 
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Forfeiture— Damages. See CONTRACT, No. 12, 
9 8L.R. 137. 

(30) Ooatraot for— Purchaser, a minor— Sale 
by do facto guardian, when valid. See CON- 
TRACT ACT. No. 8. 82 Ind. Cas 638. 

(31) Oontraot for sale of goods to be 1 manu- 

factured— Goods tendered inferior to sample — 
Reference to arbitration— Award— Breach of 
oontraot. See CONTRACT ACT, No. 113, 18 
Bom. L.R. 532. * ' 

(32) By auotion — Employment of puffers 
—Commission for sale outrageously high — 
Bale whether voidable. Bee CONTRACT ACT, 
No. 114, 3 P.W.R. 1916. 

(33) Of goods— Goods not in accordance with 
oontraot — Goods when to be rejeoted — Reasop- 
able time — Burden of proof. See CONTRACT 
ACT, No. 112, 23 C.L.J. 415. 

(34) Of goods — Produce — Drawing samples, 
eto. — Tender — Proper time — Facilities to be 
given by vendor — Tender after drawing of 
samples— Effect. See CONTRACT ACT, No. 3SP, 
9 8.L.R 160. 

(35) Usage of jute trade— Jute brought by 
fariahs and stored in Companies’ godowns, 
burnt before weighment — Jute insured by 
Company— Inoidcnoe of Iobb— Passing of title — 
Unascertained goods — Intention. 8ee CON- 
TRACT ACT, No. 102, 20 C.W.N. 1224. 

(36) Vendor’s duty to tender goods at the 
specified time— Delivery of Railway reoeipt not 
suffioient— Rule 17 of ‘the Bombay Cotton 
Trades Association Rules. See CONTRACT 
ACT, No. 51, 18 Bom. L.R. 96. 

(37) Contract of-'-Suit for Bpeoifio perform- 
ance— Court-fee. See COURT FEES ACT, 
No. 13, 14 A.L.J. 434. 

(38) Transfer of property coupled with license 
— Transfer void for want of writing or registra- 
tion — Validity of mere licenses— Such license 
whether revooable. See EASEMENTS ACT, 
No. 10, 12 N.L.R. 75. 

(39) Suit by kanomdar against the jenmi and 
a subsequent purchaser for specific performance 
of oontraot to sell — Purchaser when to be 
deemed to have notice of the agreement to sell. 
See KANOM, No. 1. (1916) 2 M.W.N. 31. 

(40) Of land — Partial dispossession— Suit for 
loss — One for failure of consideration and not 
breaeh of covenant for title— Limitation. See 
Limitation act (1909), No. 170, 19 M.L.T, 
163. 

(41) Zar-i-Ohaharum— Right to sue— Termi- 
nus a quo — Completion of sale — Limitation, See 
Limitation act (1908), No.199,14 a.L.J. 382. 

(42) Agreement to sell by hifcn — Void — 
Contract Act, S. 11. See MINOR, No. 7, 33 
Ind. Cas. 132. 

(43) Guardian purchasing property for minor 
— Suit for possession by minor — Maintainability 
—Contract entered into with father of minor— 
Efieot. See MINOR, No. 1, 14 A.L.J. 65. 

(44) Suit for redemption — , set up by defend- 
ant — Neither mortgage nor sale proved— Effect. 


Bale— (Continued). 

See Mortgage — redemption, No. 17 , 9 
Bur. L.T. 114. • 

(45) Suit for partition if maintainable by a 

lessee of mining rights for a term agpinBt 
lessor’s 00 owners— Partition of underground 
mines and minerals, «f possible. See PARTI- 
TION, No. 6, 2p C.W.1J. 1306. „ 

(46) Deed of gift — Transaction really a sale— 
Proof. Spo Pre-emption, No. 7, 70 P.R. 
1916. 

(47) Sale when complete. See PRE- 
EMPTION, No. 10, 20 C.W.N. 1048. 

(48) Sale and re-sale —Agreement oreating 
right of redemption wbetherjrequires registra- 
tion. See Registration act (1908), No. 14, 
9 Bur. L.T. 67. 

(49) Unregistered - deed of sale — Admission of 
sale by vendor— Inadmissibility of sale-deed in 
evidence— Mutation proceedings admissible to 
prove alienation irrespective of tbe sale-deed, 
Beo Registration act (1908), No. 18, 110 
P.W.R. 1916. 

(50) Contraot of sale— Claim for speoific»per- 
formance — Whether claim for possession against 
the usufruotuary mortgagee of tbe vendor oan be 
joined. Bee SPECIFIC PERFORMANCE, No. 2, 
(1916) M.W.N. 77. 

v (51) Non- registration of sale of land worth 
more than Rs. 100— Effsot — Contract to sell — 
Suit for specific performance — Limitation. See 
Transfer of Property Act, No. 67, 9 Bur. 
L.T. 45. 

f 

(62) Oral sale— Vendoe in possession of pro- 
perty sold— Delivery of possession— Whether 
oan be made. 8ee TRANSFER OF PROPERTY 
ACT, No. 52, 12 N.L.R. 3. 

(53) Part payment of purchase- money — 
Transfer of possession— Owner selling the pro- 
perty to another person under a registered sale- 
deed — Right of second purchaser as against the 
first purchaser in possession. Bee TRANSFER 
OF PROPERTY ACT, No. 67, 18 Bom. L.R. 455. 

(54) Portion of purohase-money left with 
vendee to pay off vendor’s creditor— Money not 
paid— Unpaid vendor’s lien — Whether enforce- 
able against transferee from vendeo for consider- 
ation without notice of lien. 8ee TRANSFER 
og Property act, No. 72, 14 a.L J. 304. 

(55) Purchase of immoveable property worth* 
more than Rs. 100— No registered deed— Pur- 
chaser in possession— Rights of vendor and 
vendee. See TRANSFER OF PROPERTY ACT, 
No. 65, 8 Bur. L.T. 268. 

(56) Representation in sale-deed that property 
was lot on ytforly tenancy — Tenanoy turning 
out to be permanent — Misrepresentation — 
Purchaser’s rights to damages. See TRANSFER 
OF Property ACT, No. 70, 18 Bom. L.R. 292. 

(57) Right to damages between date of oon- 
tract for sale and date of execution of sale-deed 
—Mesne profits. See TRANSFER OF PROPERTY 
ACT, No. .63, (1916) M.W.N. 284. 
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(68) S&le-deed in minor's favour— Contract 
Aot, 1879, s. ll. See Transfer of Pro-, 
PEBTY ACT, No. 25, 31 Ind. Cae. 792. 

(60) Sale-deod of property in possession of 
tenants— Interest oonveyed is reversion ’ in 
the property— Salo deed should he registered. 
Pee. Transfer of Property Act, No. 63, 

18 Bom. L.R. 8. • 

(CO) Transfer of immoveable property of less 
than Rs. 100 in value to mortgagee with posses- 
sion on failure to pay off mortgage— Ora) trans- 
fer accompanied by formal delivery of possession 
— Validity of sale — Effect as against subsequent 
vendee under registered sale-deed. Sea TRANS- 
FER OF PROPERTY ACT, No. 54, 20 C.W.N. 
196. 

(Glj Contract to sell— Subsaquont purchaser 
with notice — Conveyance to cootractee to sell — 
Suit for possession by purchaser with notioe — 
Maintainability. See TRUSTS ACT, No. 14, 
3 L.W. 467. 

Sale Certificate. 

Duty of Court to grant. See CIV. PRO. 
CODE (1908), No. 526, 1 Pat. L.J. 44G. 

Sale deed. 

Decreo directing execution of — Time fixed 
extended— Non-payment of amount in time— ' 
Right of decree-holder. See EXTENSION OF 
TIME, No. 2, 31 Ind. Cas. 457. 

Sale for Arrears of Revenue. 

(1) Sale for arrears of Government Revenue — 
Plea of adverse possession— Limitation — 
Incumbrance— Limitation Act (IX of 1908), 
Sell. I, Arts. 121, 142, 144. 

Where a plaintiff Bucd for klias possession of 
certain lands purchased by him at a sale for 
arrears of revenue and also for the reoovery 
of mesne profits in respeot of those lands and 
the defendant’s contention was that they had 
been in adverse possession of those lands for 
a long time, that their oooupation was in the 
nature ol an incumbrance and that the plaint- 
iffs were not entitled to avoid the same, it was 
held that the interest whioh the defendants 
acquired by adverse possession was an incum- 
brance within the meaning of Art. 121 of the 
Limitation Aot (IX of'1908) and that the spit 
“was barred bv limitation. Prasanna Kumar 
Dutt v. Jnanendra Kumar Dutt, 43 0. 779 = 
31 Ind. Cas. SOI. 

RICHARDSON and Imam, JJ. 

References : — 22 0. 244; 25 C. 167, Appr . ; 

19 C.W.N. 528 ; 13 C.W.N. 407, D. 

(2) Suit for annulment of— N<$ due — Collec- 
tor, duty of. See BEN. ACT XI OF 1859 (LAND 
REVENUE SALES), No. 3, 31 Ind. Cas. 743. 

Sale In Exeeutlon of Decree. 

Coort sale, confirmation of— Suit to reoover 
property wrongly attached and sold— Sale, if 
should be eet aside first. See Civ, PRO. CODE 
(1908). No. 98, 4 L.W, 400. 


Bale of Goods. 

(1) Buyer failing to take delivery of goods 
and the seller exerolsing bis powers of re-sale— 
Damages, claim for, af, market rate — Maintain- 
ability. See CONTRACT ACT, No. 108, 8 L.B. 
R. 3G7. 

(2) l5elay of buyer in taking delivery— 
Damage to goods— Liability of purchaser. See 
CONTRACT AOT, No. 84, 10 8.L.R. 14. 

(3) Delivery order in — Goods inlexiatenoe and 
ascertained — Dooument of title. See CON- 
TRACT ACT, No. 101, 36 Ind. Cas. 593. 

(4) See DAMAGES. No. 1, 34 Ind. Cas. 273. 

(5) Suit for price of goods sold — Commission 
of vendee to plead part payment of prioe to 
vendor’s agent— Subsequent suit by vendee for 
trhe amount, bar of — Revision — Interference by 
High Court in absenoe of petition. See RES 
JUDICATA, No. 23, 33 Ind. Cas. 623. 

(6) Contraot not bearing eight anna stamp 
and containing arbitration clause, not invalid. 
flee Stamp, No. 2, 10 S.L.R. 14. 

Sale of Land. 

See SPECIFIC RELIEF ACT, No. 18, 34 
Ind. Cas. 396. 

Bale Proclamation. 

(1) Exooution — Duty of Court — Purchaser's 
remedy in event of improperly conducted sale. 
Seo CIV. PRO. CODE (1908), No. 496, 8 L.B.R, 
427. 

(2) Execution of decree — Property described 
in decree amplified in execution. See CIV. 
PRO. Code (1908), No. 434, 36 Ind. Cas. 368. 

(3) Proceedings in connection with— Objec- 
tions of judgment-debtor rejected— Appeal. 
See CIV. PRO. CODE (1908), No. 104, 14 A.L. 
J. 363. 

(4) Execution sale— Irregularity in procla- 
mation — Application to set aside 9ale— Points 
to be proved. Seo ClV- PRO. CODE (1908), 
No. 497 a, 32 Ind. Cas. 990. ■ 

Sale (Revenue) Law Act. 

Bee BEN. ACT XI OF 1869. 

Salvage. 

Suit for— See ACT IX OF 1887 (PROVINCIAL 
SMALL CAUSE COURTS), No. 30, 9 Bur. L.T. 
163. 

Salvage Lien. 

Subrogation — Prior and subsequent mortgage . 
One K owned oertain Ztmindari property. 
He died leaving a widow and a .daughter him 
surviving. In his lifetime K got the name of 
his daughter entered in respeot of his property, 
and the daughter oame into possession thereof 
after K’s death. The daughter died leaving a 
daughter, R. R's legal guardian sold a portion 
of K’s property in order to pay off oertain debts 
of K. K’s widow then brought a suit foe 
possession of the estate against R and hec 
guardian. In ordor to be able to prosecute tha 
suit she borrowed money by making two mort- 
gages in favour of K.S. and M. She auooeeded 
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‘Salvftge Lien— [Concluded). » • 

in the suit subject to the condition of her pay- 
ing a oertain sum of money to R’s guardian. 
In order to raise this money the widow made 
a mortgage in favour of {J ( and oovenanted in 
the deed that this mortgage would be a prior \ 
enoumbranoe on the property. K.8. sued to ! 
enforce his mortgage and U sued tc^ enforce his, | 
claiming m each oase priority over the mortga- j 
ges of K.S. and M.*: ! 

Held that U had no priority either on the I 
ground of salvage lien inasmuoh as he had no jI 
interest in the property when he advanced the ' 
money or on the ground of subrogation beoause 
there was no relation of debtor and creditor 
under the decree between R’s guardian and 
K’s widow. Uraral Lai v. Rokratn Kuar, 14 
A.L.J. 953 = 35 Ind. Cas. 617. 

PlGGOTT and LINDSAY. JJ. • 

Sambalpur Civil Courts Act. 

8ee BEN. ACT IV. OF 1906. 

Sanction of the Court. 

Devastanam Committee — Alienation of offoP- 
ings to tho Deity in favour of Archakas — Suit 
to declare the invalidity of tho alienation — 
Suit against Committee and Arobakas by two 
worshippers— Trustee not a party — No, or 
Advocate-General — Maintainability. See RE- 
LIGIOUS Endowments act, No. 6, 31 M.L. 
J. 777. 

Sanction to Prosecute. 

(1) Application for sanction dismissed by 
Presidency Small Cause Court— Revisional 
powers of High Court— S. 195, Cnm. Pro . 
Code—S. 115, Civ. Pro. Code (i'308)— 
Application for leave to sue — Whether a 
stage in a judicial proceeding , 

An application was made to the High Court 
under S. 115, Civ. Pro. Code (1908), to set 
aside an order made by a Judge of the Presi- 
dency Small Cause Court, Calcutta, refusing 
sanction to proseoute the plaintiffs for having 
made false claims. 

Held that under B 195, Crim. Pro. Code, the 
High Court is the superior Court of the Presi- 
dency Small Cause Court, and has power to 
deal with the order made by that Court. 

Held also that an application for leave to sue 
was a stage in a judioial proceeding, where such 
leave was necessary to givo the Court jurisdic- 
tion. Budhu Lai v. Chattu Gope.^3 C. 597 
= 17 Or. L.J. 501 = 36 Ind. Oas. 472. 
CHAUDHURI, J. 

(2) Sanction for prosecution for perjury— 
Granted by Munsif— Omission to specify 
the statements for which prosecution ordered 
— Civil revision, power of High Court — 
Code oi Civil Procedure (19Q$), S. 115— 
Delay tn making application for sanction— 
S. 476, Crim , Pro . Code 

The omission by a Munsif to speoify the false 
statements in regard to whioh he direots the 
prosecution of a certain person for perjury and 
also to mention the forged portion of a docu- 
ment for whioh he direots him to be prosecuted 
for forgery amounts to material irregularity 


'Sanction to ProMeute— (Continued). 

within the meaning of S. 115 erf the Code of 
Civil Procedure, and his direotion to tile Magis- 
trate that suoh person may be oonvioted of ariy 
other offonoes that may be proved against him 
is without jurisdiction. In suoh oases the High 
Court baa power to interfere under S. 115 of 
the Code of Civil Procedure. 45 

In a case whero steus under S. 476, Crim. 
Pro. Code, are'to be takcen,* it is highly desir- 
able that they should be takon as Boon as possi- 
ble *and not delayed for several months after 
the trial of the suit. Kashi Shnkal v. King- 
Emperor. 14 A L.J. 814 = 38 A. 695 = 36 Ind. 
Cas. 836. j 

Rafiq, j. 

(3) Civil Court taking action under S. 476, 
Crim. Pro. Code— Interference of High 
Court tn revision under S. 439, Crim. Pro . 
Code— Legality— Jhqh Court's interference 
under S. 115, Civ. Pro . Code, when justi- 
fiable— Sanction to prosecute — Whether 
notice necessary . 

A Higtf Court could not interfere, under 
B. *39. Unm. Pro. Code, in revision, with the 
proceedings of a Civil Court taken under S. 476 
of the Code of Criminal Procedure, on»the 
ground that ti. 439 must be read with B. 435 of 
the Code of Criminal Procedure, and tho power 
of revision is expressly confined to the rooords 
of inferior Criminal Courts (a). 

• Where the order of the lower Court was 
passed uuder S. 476, Crim. Pro. Codo, it oan 
only be interfered with by the High Court in 
the exercise of its civil jurisdiction under the 
provisions of 8. 115 of the Codo of Civil 
Procedure. c 

Sanction to proseoute may bo granted with- 
out tho issue of a notice and is not vitiated by 
the absonoo of suoh notice. But notice Bhould 
ordinarily be issued, and in a oase of non- 
attendanoe where a person may be prevented 
from attending by illness or any other sufficient 
cause, it appears to be dearly desirable that 
notice should issue. Nga San Cheinv. Sooka- 
rara, U.B.R. (1915), 3rd Qr., 83=32 Ind. Cas. 
G74. 

Saunders, j.c. 

References : — (a) 4 L.B R. 339 ; 40 O. 477, 
Appr U.B.R. (1907—1909), 1st Qr., Crim. 
Pro. Code, 1, R. 

(4) Crim. Pro. Code ( Act V of 1898), S. 195, 
cl. 6— Sanction tQ prosecute— Expiry of 

9 time— Power of High Court to extend time * 

The High Court can, under ft. 195, ol. 6 of 
the Crim. Pro. Code, extend the time of a 
sanction to proseoute, even after tho expiry of 
the period of six months from its dale. Krishna 
Rering & Co. v, J.R. Miller. 18 Bom. L.R. 686 
= 17 Or. L.J. 377 = 35 Ind. Cas 809. 
Batchelor, a.c.j. and Heaton, j. 

15) Crim, Pro. Code ( Act V of 1898), 
8. 195 (6 )— Sanction— Powers of Courts of 
appeal or revision in revoking or granting 
sanction given or refused by a subordinate 
authority— Remand not proper. 

Whether an appellate Court considering the 
question of revoking or granting a sanotion to 
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Sanction to Pcoiecute— (Concluded). 

• 

prosecuter given or refused by a subordinate 
Cfourt be a Civil Court or not, its powers are 
limited by tbe express provisions of 8. 195 (6) 
of the Code of Criminal Procedure to revoking 
or granting sanction. It has no power to remand 
a mse to a subordinate Cou^t for further 
consideration. Sit Taw'v. Maung Gee, 9 Bur. 
Ir.T. 128= 17 Cr. L.J. 2E2-34 Ind. Cas. 334. 

U Kin, J. 

(6) Crim. Pro . Code, S. 476— Perjuvfy— 
Action taken before suit ended — Suit dismissed 
— Material irregularity— Revision— Civ. Pro . 
Code , S. 115-fr-CTiarfer Act, S. 15— Difference 
between Judges of Division Bench — Judgment 
of the Senior prevails— Letters Patent , cl. 36- 
Civ. Pro. Code, S. 98 (2j. In re Karri Yen- 
kanna Patrudu, 18 M.L.T. 591=17 Cr. L J. 
43=32 Ind. Oas. 330. See Final Part, 1915, 
Col. 1243. 

(7) Ex parte deoree — Transfer to another 
Court for execution — Arrest of defendant— Suit 
by latter to set aside an ex parte decree on the 
ground of fraud-** Decree ex parte set aside — 
Application for. 8ee CRIM. PRO. CODE, No. 10, 
1 Pat. L.J. 586. 

(8) Order granting sanction — Appeal. See 
Letters patent (Allahabad), No. l, 14 
A. L.J. 1230. 

Sanyasl. 

See Religious Endowment, No. 4, 35 
Ind. Cas. 630. 

Saranjamdar. ( 

See Res Judicata, No. 16, 18 Bom. L.R. 
768. 

Scheme. 

Limitations to tbe Court’s power to frame a 
Boheme. Sec ClV. PRO. CODE (1908), No. 163, 
3 L.W. 43. 

Scheme Suit. 

Aot XX of 1863. (Religious Endowments), 
S. 18— Wakf — Removal of trustees. See ClV. 
PRO. CODE (1882), No. 31, 35 Ind. Cas. 880. 

* Scribe.* 

(1) Deed of gift— Attestation by two wit- 
nesses— One witness described as — Effect — 
Validity of attestation. Bee REGISTRATION 
AOT (I908i, No. 32, 33 Ind. Cas. 33. 

(2) Scribe if attesting witness. See TRANS- 
FER OF PROPERTY ACT, No 83, 20 C W.N. 
699. 

Search Warrant. 

Obtaining, maliciously and wifhout reason- 
able and probable cause. See DAMAGES, 8UIT 
FOR. No. 1, 20 M.L.T. 303. 

Secondary Contract. 

Primary and gecoDdnry obligations — Duty of 
Court to oarry out. See CONTRACT, Nos. 18 
and 19, 30 Ind. CaB. 323. 


Sfoondary Evidence. 

(1) See EVIDENCE AOT, No. 32, 82 Ind. 
Oas. 899. 

(2) Admission of mortgage in prior proceed- 
ings. See EviDENCErACT, No. 87, 86 Ind. 

’ Oas. 696. 

(3) Ofj old dooument, discretion to admit 
— Presumption when original not forthcoming. 
See Evidence act, No. 34, 35 Ind. Cbb. 328. 

(4) Translation of a document, if — Admissi- 
bility. SeaEVIDENCE AOT, No. 29, 4L.W. 331. 

(5) Of unstamped dooument, inadmissibility 
of. See Limitation act (1908), No. 127, 33- 
Ind. Cog, 661. 

(6) Appellate Court whether can admit docu- 
ment itself when secondary evidenoe alone re 
tbe same was given at trial. 8ee ClV. PRO. 
CODE (1908), No. 665 a, 32 Ind. Cas. 711. 

Secretary of State. 

Suit against— Notice. See ClV. PRO. CODE 
(1882), No. 28-a, 32 Ind. Cas. 235. 

Security. 

(1) 8. 145 of Civ. Pro. Code if applies to 
seourity for produotion of judgment-debtor. 
See OlV. PRO. CODE (1906), No. 131, (1916) 2. 
M.W.N. 273. 

(2) Pauper suit by woman— Not required. 
See ClV. PRO. CODE (1908), No. 671, 8 L.B. 
R. 387. 

Security Bond. 

See ACT III OF 1909 (PRESIDENCY TOWNS 
INSOLVENCY), No. 7, 39 M. 689: 

Seourity for Costs. 1 

(1) Appeal — Seourity for costs. 8ee ClV. 
Pro. Code (1908), No. 645 a, 32 Ind. Cas. 
786. 

(2) Guardianship— Father’s right, if oan be 
taken away — Divorce suit — Appeal by wife — 
Adultery admitted — CoBts of appeal. Bee 
Husband and Wife, No. l, 24 c.L.J. 226. 

Seigniorage. 

Right of tbe Government to levy. 8ee 
CROWN GRANTS, No. 1, 31 M.L.J, 483. 

Self-Government Local Act. 

See BEN. ACT III OF 1885. 

Senate. 

And the Syndicate, functions of— Regula- 
tion XLIV, if ultra vires of the Senate — Power 
of, to impose veto of Government on matters 
reserved for itself by Statute. See ACT VIII 
OF 1904 (UNIVERSITY), No. 1, 31 M.LJ/634. 

Separate Trial. 

Causes of action osEentially of different charac- 
ter. 8ee ClV. Pro. CODE (1908), No. 172, 36 
Ind. Cas. 29. 

Servants. 

Company wound up— Winding up order passed 
— Efleot— Disoharge of, of company— Appeal. 
Sqe COMPANIES AOT (1882), No. 7, 4 L.W. 
226. 
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Service. , • 

Newspaper— Go-editor— Contract of service— 
Power of managing director to vary duties and 
hours of attendance — Refusal to do duties 
assigned— Claim for salary. See CONTRACT, 
No. 4, 30 M.L.J. 307. 

Service Grants. 

See CIV. PRO. CODE (1908). No! 304, 34 Ind. 
Cas. 713. 

Service loam. 

Construction of grant— Grant burdened wittf 
service and grant in lieu of wages — Distinction 
— Grant when resuzrfable. See GRANT, No. 1, 
30 M.L J. 133. 

Service of Notice. 

Information given to Pleader as to date of 
hearing— Notice not served on part if— 
Appearance by Pleader without instructions 
— Dismissal for default , legality of , 

In an appeal pending in the Court of a Com- 
missioner, notioe was issued to the appellant 
but it was not personally served on him, as lee 
was absent from his house. On the date of the 
hearing the Pleader, who had been orally in- 
formed of the date of hearing, appeared and said 
that he was unable to prosecute the appeal as 
he had got no instructions from his olient. The 
Commissioner thereupon dismissed the appeal 
for want of proseoution. Held that there was 
no proper service of the appellant and the 
Commissioner was wrong in having dismissed 
the appeal for default. Sukh Mangal Tewarl 
v. RaoDaq Blbl. 90 Ind‘. Cas. “199. 

Tweedy, s.m. and Holms, j.m. 

• 

Service of Summons. 

Addition of party — Date of oommenoement 
of proceedings against such person.. See ClV. 
Pro. CODE (1908), No. 309, 30 Ind. Cas. 796. 

Servloe Tenure. 

SeBhgat vatan — Grant of land for services 
of a Huddar — Bight to resume land when 
service not’ required— Right depending on 
the terms of the grant and character of 
services — Presumption — Burden of proof . 

Where there iB a grant of land in respeot of 
servioe, the question whether the land is resum- 
able merely by roason of the faot that servioes 
are no longer required by the grantor depends 
upon the terms of the grant and the character 
of Bervioes for which the grant was made. But 
the burden of proving that the case falls within 
the category of lands resumable falls on the 
grantor who seeks to resame them (a). 

A distinction has to be drawn between a grant 
made for sergioeB rendered and to be rendered 
and a gifant made as a remuneration for or in 
lieu of wages or servioe. In the, oase of this 
latter grant and not in the oase of the former 
grant, the lands woold be resumable on the dis- 
continuance of service. Basllngappa Ylrbhad- 
rappa Huddar v. Ghandvappa Basawantrao 
Desal, 18 Bom. L.R. 696 - 36 Ind. Cas. 860. 
BATCHELOR, A.C.J. and SHAH, J. 

References :— {a) 39 B. 68-17 Bom. L.R. 
138, 9. 


8et-off. 

(1) Decree for sale on mortgage against 
puisne enoumbranoer — Personal decree in 
lavour of puisne enoumbranoer against mort- 
gagee — Different capacities — Set-off whether 
permissible. Bee ClV. PRO. CODE (1908), 
No. 443, 14 A.L.J. 776. » 

(3) Equitable set-off, olaim of, when wiH be 
allowed— Suit for rent between lessor and lessee 
— Barred claims for dnliquidated damages *if 
oan be set-off. See ClV. PRO. CODE (1908), 
NcA 370, ,3 L. W. 94. 

(3) See Court Fees Act, Np. 16, 36 Ind. 
Cas. 967. 

(4) Equitable set-off when mrfy be allowed. 
See Mortgage (General), No. 13, (1916) 
M.W.N. 961. 

(6) Bill of Exchange— Aooeptanoe of the bill 
—On due date, the acceptor olaiming, of 
amounts owingAo him by the bank — Tender of 
balanoe — Release of the drawer by Buoh tender. 
Bee Negotiable Instruments Act, No. 1, 
18 Bom. L.R. 689. 

Seating aside Decree. 

(1) Small Cause Court suit tried on Original 
Side — Appeal to District Judge— Jurisdic- 
tion— High Court to set aside decree. 

Whore a Small Cause suit is tried by a 
Munsif od the Original Side and his decision 
is reversed on appeal, the High Court is bound 
to set aside the appellate decree as being passed 
without jurisdiotion (a). Abdul Majid v. 
Bedyadhar, 14 A.L.J. 984-39 A. lOl.af 
Knox, j. 

Reference (a) 33 M. 333, F. 

(3) Fraud— Incorrect allegations in plaint— 
Suit against minor — Proper person to be 
appointed guardian ad litem — Gross negli- 
gence of guardian . 

A deoree cannot be set aside on the ground of 
fraud by reason of its having been obtained 
upon statement contained in the plaint, sub- 
sequently found to be inoorreot, if the plaintiff 
did not know in fact that they were inoorreot. 

Where a guardian duly appointed by a 
competent Court for the person and property 
of a minor is in existence when a suit is institut- 
ed against the minor, that guardian iB the 
proper person to be made the guardian ad litem 
in the suit. But where the faot of that 
appointment is not known to the plaintiff, the 
appointment of an officer of Court as the guar- 
dian ad litem is not improper. A decree 
obtained against the minor in fuoh a oase i6 
not liable to be set aside on the ground of groBS 
negligenoe of the guardian where in spite of his 
best endeavours, he bad not been*able to obtain 
any instructions from the minor and had left 
the matter in the hands of the Court which 
decreed the suit in plaintiff's favour. Glrja 
Dayal v. Raghu Mai, 33 Ind. Cas. 481.’ 
Lindsay, j.c. 

(3) Suit to set aside decree on ground of fraud 
-Evidence— Proof . 

Where a suit is brought to set aside a deoree 
on the ground of fraud and the ‘fraud alleged in 
the plaint is that certain false allegations were 
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Betting aside Decere— (Concluded). 

made in the fosmex plaint by the plaintiffs who 
proved thole allegations by moans of perjured 
evidence, the suit is not maintainable. In suoh 
a suit it muBt be demonstrated that some fraud 
has been practised upon the Court in the oourse 
of the judicial proceedings which terminated in 
the deoree complained of. ( Kure ». Jhlngurla, 
35 Ind. Cas. 847. 

* Lindsay, j. # 

References : — 37 A. 596, F,; 41 0. 990 ; 18 L. 
T. 134, R. * 

(4) Suit for lpdemption of mortgage— Relief 
sought being setting aside of a consent decree 
between the parties and a prior Bale-deed as 
fraudulent. See BOM. ACT XVII OF 1879 
(Dekhan agriculturists’ Relief), No. 2, 

18 Bom. L.R. 708. 

(5) Ex parte decree against pnrdanashin lady 
— Suit to set aside decree on grqund of fraud. 
See Burden OF proof, No. 6, 36 Ind. Cas. 
696. 

(6) Consent decree— Power of Court to vary 

or set aside same. See CIV. PRO. CODE 1 ' (1908). 
No. 284, 36 Ind. Cas. 239. , 

(7) Ex parte decree — Payment of decree 
amoufft on oompromise — Order setting aside 
said decree after disposal of appeal by other 
judgment-debtors. See OlV. PRO. CODE 
(1908), No. 384. 30 Ind. Cas. 247. 

(8) Suit for declaration that certain ex parte 
deoree is invalid. See COURT-FEES, No. 3, 35 
Ind. Cas. 797. 

(9) Oompromise deoree — Right of party to 
prove that his consent was obtained by mis- 
representation and fraud — Necessity for suit to 
set aside deoree. See EVIDENCE ACT, No. 25, 
90 Ind. Cas. 639. 

(10) See EX-PARTE DECREE, No. 5, 34 Ind. 
Cas. 865. 

(10-a) See EX-PARTE DECREE, No. 5-u, 32 
Ind. Cas. 849. 

(11) Suit merely for a declaration to set aside 
decree by minor after attaining majority— 
Form of deoree. 8ee GUARDIAN AND WARD, 
No. 1, 117 P.L.R. 1916. 

(12) Minor— Deoree against minor, grounds 
for setting aside of— Deoree binding upon minor 
unless grounds exist for setting it aside — Ex 
parte deoree against minor. See MINOR, No. 6, 

19 O.O. 119. 

Betting aside Deed. 

«(1) Execution of document to defraud oredi-f 
tors— Right of erceoutant to have document set 
aBide. 8ee FRAUD, No. 3, 30 Ind. Cas. 482. 

(2) See HINDU Law (WIDOW), No. 16, (1916) 
2 M.W.N. 325.* 

Setting aside ex parte Decree. 

(1) See Oudh act XXII of i$86 (Rent). 
No. 33, 64 Ind. Cas. 702. 

(2) See OlV. PRO. CODE (1908), No. 204, 
34 Ind. Gas. 713. 

(8) Application to sei. aside exparte decree— 
Dismissal of application for default— Appeal. 
8ee ClV. PRO. CODE (1908), No. 388, 36 Ind. 
Cas. 789. 


• Bettjing aside ex parte Decree— {Concluded). 

(4) Pendency of appeal against an order refus- 

ing to set aside exparte deoree— Stay 'of pro- 
ceedings in exeoution— Discretion of Court. 
See ClV. PRO. CODE (1908), No. 498, 35 Ind. 
Cas. 443. r 

(5) See Limitation Act (1908), No. 29, 
101 P.R. 491 

(6) Appeal from conditional order setting 
aside deoree — Costs not imposed. Bee ClV. 
PRO. Code (1908), No. 390-a, 32 Ind. Gas. 
9&4. 

(7) See ClV. PRO. CODF t (1908), No. 263-a, 
32 Ind. Qu. 975. 

Betting aside Bale. 

(1) Court auction— -Sale— Irregularity in the 
• conduct of— Bona fide purchaser not pro- 
tected— Major judgment -debtor Treated as 
minor— Vitiates sale— Notice— Execution . 

Although a bona fide purchaser at a Court- 
auction is protected where the deoree was 
passed by a Court of competent jurisdiction 
notwithstanding the fact that the deoree was 
vitiated by illegality or was afterwards set 
aside, he reoeives no suob protection where the 
irregularity is in the conduot of the sale itBelf. 

Where therefore an auction sale was held 
without notioe to a major judgment- debtor 
wrongly treating him as a minor : 

Held, it was suoh a grave and material irre- 
'gularity as vitiated the sale and that the 
judgment-debtor was entitled to maintain a 
Buit to set aside the sale, on the sole ground of 
want of notice, unless the defendant pleaded 
faots which raised valid defences to the claim 
of the plaintiff which is, t prima facie, a 
sustainable olaim. 

Held also, that it was for the auotion-pur- 
ohaser to set up any appropriate defenoes when 
the plaintiff had made the only neoessary 
allegation in his plaint, vie., that no notioe 
through Court as required bv law was issued to 
and served on him (a). Tanguturl Jagan- 
nadham v. Beshagirl Rao, 20 M.L.T. 479. 
Sadasiva Iyer and Napier, jj. 

References : — (a) 25 B. 337 (P.C ); 18 O.W. 

N. 1058 (P.G.), F.\ 21 M. 167, R. 

(2) Appeal— Order setting aside— Sale in exe- 

cution of rent decree— Bengal Tenancy Act 
(VIII of 1885). S. 173 (3), scope of— Civ. 
Pro. Code ( Act V of 1908). S. 47, 0. XXI, 
r. 90. ‘ 

S. 173 (3) of the Bengal Tenancy Act provides 
a summary procedure to set aBide a sale under 
the Aot, which the Rent Courts are allowed to 
take, if they see fit, where no other question 
arises but the question of benami. ' But where 
in addition to this there are grounds of irregul- 
arity and fraud falling under S. 47, and 

O. XXI, r. 90, Civ. Pro. Code, the Court not 
only has the power, but it has the positive duty, 
not to adopt the summary prooedure laid down 
in S. 173 but to try the oase under the ordinary 
provisions of the Civ. Pro. Code, and the deci- 
sion passed is open to first and second appeals. 
Whpre it is dear that the Court had no idea of 
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Setting &alde Sale — iOotUinutd ) . . • 

confining Hi deoision to S. 178, the mere faot 
that one of the grounds of irregularity and fraud 
urged against the sale Was that the property 
was purohased by the judgment- debtor benami t 
would not bring the oase within S. 173. Sree* 
nath Haidar v. Bepio Beharl'Mal. 33 Ind. 
Oas. 574. 9 • 

HOLMWOOD and IMAM, JJ* 

References :— 24 0. 707 = 1 O.W.N. 534, R. 

(3) Suit for annulment of sale fo{ arrears of 
revenue not due— Collector, duty of. 8 ?e 
Ben. act XI op 1869 (Land Be venue 
Bade), No. 3. 31 Ind. Cas. 743. 

(4) See BEN. ACT IX OP 1879 (COURT OF 
WARDS), No. 2, 34 Ind. Oae. 86-20 C.W.N. 
852. 

(6) Nature of interest entitling exeroise* of 
right— Proof* of title. See BEN. ACT VI OF 
1908 (CHOTA NAOPUR TENANT), No. 5-d, 
36 Ind. Cas. 829. 

(6) Suit for redemption of mortgago— Relief 
sought being setting aside of a consent deogee 
between the parties and a prior sale-deed as 
fraudulent. See BOM. Act XVII OF 1879 
(DEKHAN AGRICULTURISTS’ RELIEF), No. 2, 
18 Bom. L.R. 708. 

(7) Suit for redemption — Prayer to set aside 
sale-deed as fraudulent— Suit outside the soope 
of the Aot. See BOM. ACT XVII OF 1879 
(Dekhan agriculturists’ Relief), No. 3, 
18 Bom. L.R. 763. 

(8) See MAD. ACT I OF 1908 (ESTATES 
LAND), No. 95, 35 Ind. Cas. 153. 

(9) See Cancellation of Deed, No. l, 
33 Ind. Cas. 441. 

(10) Bee CIV. PRO. CODE (1908), No. 110, 
35 Ind. Cas. 473. 

(11) Bee CIV, PRO. CODE (1908), No. 519, 
10 8 L:R. 63. 

(12) Application to set aside sale — Non-pay- 
ment by judgment-debtor within time agreed 
upon— Power of Court to extend time— Appeal. 
See CIV. PRO. CODE (1908), No. 612, 36 Ind. 
Cas. 809. 

(13) Auction-purchaser — Deposit — No con- 
firmation of sale — Application to set aside sale. 
See CIV PRO. CODE (1908), No. 506, 31 Ind. 
Cas* 913. 

(14) Execution sale —More payment without 
application to set aside sale— Application if to 
be in writing — Amendment of petition— Revi- 
sion. See CIV. PRO. CODE (190S), No. 266-a, 
32 Ind. Cas. 46. 

(16) Ezeoutioc sale, sotting aside of — Mate- 
rial irregularity. See CIV Pro. CODE (1908), 
No. 614, 35 Ind. Cas. 411. 

(16) Non-transferable occupancy holding, 
sale of, under rent deoree— Right of mortgagee 
to set aside. See ClV. PRO. CODE (1908), 
No. 515, 31 Ind. Cas. 859. 

(17) Sale in ezeoution— Material irregulari- 
ties in proclamation of sale. Soe ClV. Pro. 
CODE (1908), No. 516, 33 Ind. Oas. 946. 

(18) Bee ESTOPPEL, No. 6, 31 Ind. Cas. 853. i 


Setting aside Sale— (Concluded). 

(19) Purohase by three ’personar-Sale set 
aside by first Court— Appeal by one auQtjpn- 
purohaser — Effect. See EXECUTION SALE, 
No. 5, 32 Ind. Oas. 193. 

(20) See GUARDIAN AND WARD, Not 2, 33 

Ind. Cas. 43§. 9 * 

(21) Alienation by father— Sale set aside by 
the sonB to the extent of their share — Buit v by 
alienee to recover proportionate consideration— 
Liability of the boos — Form of deoree— Res 
judicata . See HINDU LAW (ALIENATION), 
No. 16, (1916) 2 M.W.N. 217. 

(22) See LIMITATION AOT (1908), No. 94, 
31 Ind. Cas. 250. 

(23) Soe Limitation act (1908), No. ioi. 
U.B.R. (1916), 2nd Qr., p. 116. 

(24) Minor— Sale of minor's property by 
guardian — Fraud of minor— Suit to set aside 
sale barred — Right to reoovery of possession of 
property sold — Extinotion of right. See LIMI- 
TATION ACT (1908), No. 118, 34 Ind. Cas. 188. 

(25) Efuit to set aside sale-deed giving no 

pitsent interest in property, on ground of fraud. 
See LIMITATION AOT (1908), No. 160, 31 Ind. 
Oas. 106. • 

(26) Soe Malabar Law (alienation) 
No. 1, (1916) 2 M.W.N. 312. 

(27) Sale of lands in ezeoution of a deoree — 
Subsequent suit by a party for sotting aside 
the sale as illegal the lands boing oooupanoy 
lands— Khoti Act. 8. 9. See RES JUDICATA. 
No. 18, 18 Bom. L.R. 786. 

(28) See Mad. ACT I OF 1908 (ESTATES 
Land), No. 35-a, JA Ind. Oas. 891. 

(29) Ezeoution sale — Irregularity iu pro- 
clamation— Application to set aside Bale- 
Points to be proved* See ClV, PRO. CODE 
(1908), No. 497 a, 32 Ind. Cas. 990. 

(30) Ezeoution sale under Small Cause Court 
deoree, suit to set aside, dismissed— Seoond 
appeal. See ClV, PRO. CODE (1908), No. 194-a, 
32 Ind. Cas. 712. 

(31) Ezeoution-sale set aside— Result. See 
Execution of Decree, No. 34-6, 32 Ind. 
Cas. 699. 

Settled Accounts. 

(1) When can be re-opened— Release, effect of . 

“ Where the aooounts have been shown to be 
erroneous to a considerable extent both in 
amount and in the number of items, or where* 
fiduciary relations exist and a lots considerable 
number of errors are shown, or where the fidu- 
ciary relation exists and one or more fraudulent 
omissions or insertions in the aooount are 
shown, then the Court opens the aooount and 
does not merely surcharge or falsify.” Nor 
would the fefbt of a release following upon a 
settled aocount otherwise liable to be opened 
make any difference. Ramaswaml Alyar y. 
Gnanamanl Nachlar, 31 M.LJ. 851=(19I7) 
M.W.N. 121 =>5 L.W. 279. 

abdur Rahim, offg. o.j. and 
Phillips, j. 

Reference :— (1877) 9 Ch. D. 529 (533), F, 
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Settled Aecounte— (Concluded). 

(3) What is. «. 8te Release, No. 1, 31 M. 
L.J. 861. ' 

f 

Settlement. 

(1) 1 By the founder ' and ‘ along with the 
foundeir 1 — Meaning. See PUN. ACT XVI OP 
1887YTENANCY), No. 3, 3 P.R. 1616 (Rev.). 

Settlement Act. 

See OUDH ACT XXVI OF 1866. 

Settlement Coyrt. 

Settlement Court's decree based on admis- 
sion — Judioial &eoision. See OUDH ACT XXII 
OP 1886 (RENT), No. 22, 34 Ind. Cas. 766. 

Settlement Decree. 

(1) Decree lor under -proprietary rights 

without power of transfer , effect of. 

Where a deoree passed by the Settlement 
Court on the admission of the superior proprie- 
tor declared the predeoessor-in- interest of the 
defendant to be entitled to under-proprietary 
rights Bubjeot to the payment of an annual 
rent without any power of mortgage or sale, 
held , that the condition in the decree restrain- 
ing alienation was inconsistent with the grant 
of under-proprietary rights and ought to be 
regarded aB void and ineffectual. Bar jo Din 
Pandey y. K a rata Singh, 190.C. 116-34 Ind. 
Cas. 363. 

KANHAIYA LAIi, a.j.c. 

(2) Execution of settlement decree awarding 
under-proprietary rights in entire village — 
Execution of least by under -proprietor in 
favour of superior proprietors Superior 
proprietor purchasing share in under-pro- 
prietary rights— Adverse possession — Joint 
possession — Heirs of some dead appellants 
not on record — Cin. Pro. Code , 1908, 
0. XLI, r. 43. 

Held that the Extra Assistant Commissioner 
had no authority to go behind and supersede or 
alter a settlement decree awarding under- pro- 
prietary rights in an entire village. 

The effect of an under-proprietor executing a 
lease in favour of a superior proprietor does not 
detraot the under- proprietor from his status 
as under-proprietor unless it is shown that the 
lease was aoted upon or that the lessee obtained 
possession under it. 

An under-proprietor, who is only entitled to 
sr Bbare in the entire village, might, it is 
conceivable, take some land belonging jointly 
to him and the other under-proprietors, under- 
taking to pay rent for the same in order that he 
might get the * benefit derivable from personal 
cultivation ; but such tenancy is, not neces- 
sarily inconsistent with his interest in the 
under-proprietary holding. * 

If there is joint possession and if there is no 
formal division of the land of a village into 
different mahals by metes and bounds, posses- 
sion by some of the oo-sbarors of different por- 
tions of the joint land is sufficient to prevent 
limitation from tunning against them in regard 
to the remainder. 


Settlement Deere#— (Concluded). 

Some of the appellants died and th{ir heirs 
were not brought on record. The judgment 
<?rooeeded on a ground common to all of them. 
Under the oiroumstanofs the appellate Court 
may reverse or vary the deoree of lower Court. 
Jang Bahadur v. Muhammad Abol Haian 
Khan, 36«Tnd^Cas. 743. 

Lindsay, j.c. and Kanhaiya Lal, 
a.j.c. 

References :— 31 0. 970 ; 5 A.L.J. 511 ; 17 C. 
V.N. 695, R . 

(3) Decree awarding Dahyak rights— Posses- 
sion of land by decree-holder — Assertion of 
undtr -proprietary rights. 

Where a Settlement Court passed a deoree for 
Dahyak rights and not for under proprietary 
rights or for sub-settlement, and the deoree- 
boltler continued in possession by virtue of oer- 
tain patta and oertain leases and c not in pur- 
suance of the deoree in his favour, he was not 
entitled to the possession of nnder-proprietary 
rights in the land as distinguished from the 
ri^ht to Dahyak decreed as stated above. Ram 
Aire v. Muhammad Abul Haian Khan, 30 
Ind. Gas. 218. 

Lindsay, j.o. and Kanhaiya Lad. 
a.j.c. 

References : — 2 Ind. Cae. 297 — 12 O.C. 124; 
13 Ind. Cas. 809-14 0.0. 336, R. 

(4) Settlement decree , explanation of— Groves 
and tanks — Under-proprietary rights in 
groves — Right to land after drying up of 
tanks— Tenant without right of occupancy — 
Oudh Rent Act (XXII of 188fi>, 8 . 107-G. 

Held that a Battlement deoree only gave rights 
to marai grass and fishing in tanks and that it 
was only in the groves that .under-proprietary 
rights were given. 

Held also that as the decree was silent with 
reference td the land after the tanks had dried 
up, the occupier must be declared to be a 
tenant without a right of oooupanoy under 
S. 107-G of the Oudh Rent Aot (XXII of 1886). 
Oudh Indra Pratap Sahl y. Nakohhed Sing, 
33 Ind. Cas. 254. 

Holms, s.m. and Campbell, j.m. 

(5) Property decreed in favour of Hindu 
widow at settlement — Reversioner’s right in 
suoh property — Confiscation of proprietary 
rights in Oudh— Eflfeot. Bee HINDU LAW 
(WIDOW), No. 7. 19 0.0. 1. 

(6) Construction of. Bee JURISDICTION 
of Civil Courts, No. 6, 19 O.C. 339. 

(7) Bee LANDLORD AND TENANT, No. 48, 
33 Ind. Oas. 266. 

Settlement (Khot!) Act. 

See BOM. ACT I OF 1880. 

Settlement Offloer. 

Case relating to amendment of Jamabandi — 
Deoision of Settlement Officer— Whether res 
judicata. See APPEAL (GENERAL), No. 2, 14 
A.L.J. 140. 

Settlement Pedigree. 

(1) Pedigree filed in Settlement Court, proof 
of— Admissibility in evidenoe of — Evidence 
Aot, S. 32. See PEDIGREE, No. 1, 19 0.0. 321. 
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Settlement Record. • # 

M Lagan ab tak nahin dia” in settlement 
record . 

The deeoription " lagan ab tak nahin dia " irf 
a settlement record is equally consistent with 
the possibility that the lands may be “ belagan * 
that is rent free or u kabil lagan,” that is 
capable of assessment. Harhana* Praiad 
Tewar! v. Rama Kanta. Tewarl, 35 Ind. Cas. 
688 . 

KlNGSFORD, J. 

Several Liability. 

See rent, No. 3* 34 O.L.J. 371. 

Shahjog Hundl. 

Admissibility in evidence— Bond — Stamp Act , 
8s, 3 (3), 33, 35 (a) — Negotiable Instru- 
ments Act , 8s, 4, 5. Keihari Ohand Surtfoa 
v. Asharam* Mahato, 33 C.L J. 209^=19 O.W. 
N. 1336a* 33 lnd. CaB. 250. See Final Part, 
1916, Ool. 1245. 

Bhamllat. 

(1) Rights of Khewatdars — Wajibul-ar/— 
Entries in — Alluvion and diluvion — Adverse 
possession not recognised. 

The defendants held lands as owners in the 
village since 1853. At the time of settlement 
of 1866, there was no shamilat land in the 
village. The wajib-ul-arz provided that land 
belonging to proprietors which became sub- 
merged and remained under water for more 
than 12 years was upon re- appearance to be 
treated as the shamilat of the whole villAge. 
The land in dfcpute emerged some time between 
1856 and 1880 and was accordingly recorded as 
shamilat in revenue papers and at partition in 
1904-5 was treated as such and defendants were 
allotted Bharos. The plaintiffs ooutended that 
the defendants had no rights in the hind, whioh 
belonged to them and had been in their posses- 
sion all along. 

Held that the plaintiff's claim was not valid, 
since by common consent the proprietors had 
deoided that the right of ownership in the sub- 
merged land belonging to a proprietor should 
become extinct after lapse of 12 years and that 
on re-appearanoe the land should be considered 
as the property of all tbe proprietors in the 
village. 

That the possession of the plaintiff could not 
be oonBidered adverse to the defendants, accord- 
ing to the entry in the wajib-ul-a *s. Ahmad 
v. Jam Khan, 92 P.L.R. 1916-36 Ind. Gas. 
300 . 

SHADI LAL, J. 

(3) Sale of Kbewat land — Whether sale convey- 
ing shamilat as well— Loss of sale-deed — 
Onus of proof —Vendee to prove that shami- 
lat was also sold— Intention to include 
shamilat— Question of fact — Second appeal 
—Mere cultivation by Taraddadhar of 
sabmilat— No objection— No estoppel. 

The sale of khewat land to the defendant 
does not ipso facto oonvey any rights to him in 
the shamUat land, because the shamilat is not 
a mere accessory to the land held by any 
proprietor. 


Sham flat— (Concluded) , 

• | 

Where neither the sale-deed nor a oopy 
thereof has been produced, the ontis is uponjthe 
defendant to prove that the share in shamilat 
land bad been sold to him (a). 

The question whether the intention of the 
parties to tRe sale was that a proportionate 
share cf shamilat shguld pass along with the 
khewat land* is only a question of fact and 
furnishes no ground lor second appeal (6). 

No estoppel oan arise against the plaintiffs 
from the mere faot that the "defendant who 
was taraddadhar of half the well bsB been cul- • 
tivating a part of tbe shamtlal land without 
objection Saleh x* Musaammat Bakfitawar, 
36 Ind. Cas 601-3 P.R. 1917. 

Scott Smith and Broadway, jj. 

References : — (a) 113 P.R. 1901 and 75 P. 
W.R. 1910, Ret. to ; 10 P.R 1894, Diss.from. 
(b) 36 M. 454 ; 102 P R. 1916, Ref . to ; 57 P.R. 
1915, List. 

(3) Proprietors of village . who are — Persons 
who do not pay land revenue , but only tirni 
( grazing ) charges, if entitled to share on parti- 
tion of shamilat Zand. Bagga v. Saleh. *19 C. 
W.N. 1023-29 M.L.J. 137-3 L.W. 706- 
(1915) M.W.N. 642-29 Ind. Cas. 1005 = 6 P.R. 
1916=1 P.W.R. 1916 (P.C.). See Final Part, 
1915, Col. 1246, 

(4) Entry in two successive Settlements that 
all the members of a certain tribe are entitled to 
share in the 8bamilat — Notice of entry to the 
contrary in the third settlement — Declaratory 
suit— Its cause of action. Budha Khan v. 
Mohammad, 133 P: W.R 1915-31 Ind. Cas. 
287. Bee Final Part, 1915. Col. 1246. 

(5) Shamilat land— Possession of a portion of 
it by one of the owners— Its dispossession — 
Possessor only entitled to joint but not 
exclusive possession — Proprietor — Costs not 
to be allowed where both parties in fault . 
Nlhal Singh v. Mai Singh. 160 P.W.R. 1915= 

31 lnd. Cas. 862. See Final Part, 1915. 
Col. 1246. 

• (6 1 Condition to partition it according to 
Revenue shares— Contention that regard should 
be paid to the shares fixed in 1858 Settlement 
and not those of 1892— Validity. See APPEAL 
(General), No. 9, 29 P.W.R. 1916. 

• (7) Application for partition of shamilat rei r 
jeoted by Revenue Offioer — Suit, for declaration 
of title to share of shamilat — Limitation. See 
Limitation act (1908), No. 207, 47 P.R. 1916. 

(8) Co-sharer in tbe sub-division in whfflh 
the share sold is situated— Co-sharer in a, patti 
containing some land appertaining to that sub- 
division. Se # e Pre-emption, No. 20, 19 O.G. 
394. 

Share-holder. 

Company aooepting oertain person for many 
years as director— Right of third person to 
question bis powers— Estopped. Bee 0OMPANY, 
No. 3, 81 Ind. Cas. 696. 
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Shebait. 

(1) Devolution— Shebait, position of— Vested 
interest — Heir-at-law, Kunjamani Daal v. 
Nlkunja Beharl Dai, 32 C.L.J, 404-20 
C.W.N. 314-32 Iod. Cab. 823. See Final 
Part. 1915, Col. 1247. 

(3)' Properties held by adoptiVo father as 
shefrait— Adopted son if flay claim to hold as 
shebait jointly with After-born son — Pittri- 
hrityas, and Debakrittyas — Proof that property 
has been endowed as debutter— PeVmanent 
image, if essential to valid dedication — Income 
of dedicated property exceeding expenses, if con- 
clusive that deBsheba only a charge on the pro- 
perty. See HINDU Law (ADOPTION), No. 8, 
20 C.W.N. 901. 

(3) See Religious Endowments, No. 6, 
34 Ind. Cas. 648. 

(4) Will, construction of - Dedication to idols 
— Complete dedication or charge— Surplus . in- 
oome arising from debutter estate — Accumula- 
tion — Power given to shebait to invent— Cash 
and money — Devise of residuary estate. Bee 
WILL, No. 6. 23 C.L.J. 241. 

Ship* 

Outbreak of war— GoodB shipped m enemy— 
Arrest of the ship as prize— Non-payment of 
bill at maturity — Goods delivered later at 
destination— Liability to pay amount of bill 
with interest. See CONTRACT, No. 15, 18 
Bom. L.R. 915. 

Shipment. 

Shipment of goods— No {.letter of requisi- 
tion to the captain — Liability in case of loss 
— Difference between Indian and English Law 
— Sale of Goods Act , S. 18— Contract Act , Ss. 83 
and 91. Marjl Jeta v. Honnavav Puthu Harl 
Pal, 18 M.L.T. 457-31 lnd. Gab. 334. See 
Final Part, 1915, Col. 1248. 

Shipping. 

Shipper and shipowner, rights and liabilities 
of. See Contract, No. 20, 34 Ind. Cas. 843. 

Shipping Contraeti. 

(1) Charter-party— Bills of lading — Where 
the two documents conflict , the governing 
contract between shipping owner and charte- 
rer is the charter-party— When stevedore 
, though appointed by charterer remains thi 
ship-owner'^ agent — Damage caused by 
insufficient dunnaae — Liability of ship- 
owner— Shortage , liability for. 

The plaintiff chartered a steamer belonging 
to the defendants for a voyage from Akyab to 
Bombay. Under the terms of the charter-party 
the charterers 1 stevedores at the p^rt of loading 
were to be employed at current market rates 
but not exceeding the owners’ contract rates. 
The ohartor-party also provided that the owners 
were liable “ to pay for damage to oargn occa- 
sioned by bad stowage, by improper or insuffi- 
cient dunnage that the steamer was to be 
responsible for any proved shortage ; and that 
all the Bweepinge were to be delivered to the 


Shipping Contracts— {Concluded). 

charterers at the port of discharge. The bills 
of ladmg, wbioh were issued to the plaintiffs 
'bn shipping their goods, contained a special 
condition that the ship fsras not responsible for 
foes or damage oaused by insufficient paoking or 
for usual and reasonable wear and tear of pack- 
ages. When Che ship oompleated its voyage at 
Bombay, it was found that .710 bags of the 
plaintiffs were damaged, which damage was 
oaused to a ( pertain extent by improper laying 
<ft the dunnage at the port of loading ; that 
there was a shortage of 400 owts. in plaintiffs' 
consignment; and that the sWeepings amounted 
to 576 dwts. The plaintiffs having Bued to 
recover the amount of damages and the value 
of the shortage and the sweepings : 

Held, (1) that the ship-ownors were ordinarily 
liaBle to pay for the damage to cargo oooasioned 
by bad stowage or improper or insufficient dun- 
nage ; and their liability was not modified by 
the clause in the charter-party about stevedores, 
for the stevedores remained the agents and 
pt^d servants of the ship-owners for the purpose 
of discharging the duty of the ship-owners in 
loading the oargo (a) \ 

(2) that the defendants were also liable for 
the shortage notwithstanding the condition in 
the bills of lading, for as between the charterers 
and the ship owners, the prevailing contract 
was the charter-party ; 

(3) that the plaintiffs were further entitled to 
the sweepings, under the specific provision 
made for them in the charter-party. Bombay 
and Africa Steam Navigation 'Go. v. Hajl 
Ajum Goolam Hussain, 18 Bom. L.R. 230 = 
41 B. 119-34 Ind. Cas. 636. 

Scott, c.j. and Heaton, j. 

Reference : — (a) (1892) 68 L.T. 76, F. 

(2) Shipper pliability of— ' At shipper's risk 
with option of carrying on deck"' in the 
Bill of Lading , meaning of. 

Apart from the general law whioh imposes on 
a carrier by sea the duty of oarrying goods 
under decks, except in the case* of express con- 
tract or custom to the contrary, the meaning of 
the clause “ at shipper’s risk with option of 
carrying on deck ” is dearly in favour of the 
ship-owner and he is exempted from liability 
for damages oaused to the goods by want of 
ventilation, by the terms of the clause " at 
shipper’s ri^k ” though be did not exercise the 
option of oarrying the goods on deck. 
British India 8team Navigation Co., Ltd. v. 
Jlawoola, 8 Bur. L.T. 273 s3 30 lnd. Cas. 
939 = 8 L.B.R. 293. 

FOX, C J. 

(3) Carriage by sea— Shipper and ship-owner, 
their rights and liabilities- Omission to oall at 
appointed post— Breach of cnntraot — Damages, 
suit for. See CONTRAOT, No. 20, 84 Ind. Cas. 
848. 

Shipping Dooumenti. 

O.I.F.Q.I. contract— Bill of exohanoe pro- 
seated with — Acceptance of the bill. See 
CONTRAOT, No. 15, 18 Bom. L.R. 915. 
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Sl^hature. • ' 

(1) Will — Plaoing of mark under direction of 
testator, if valid affixture of mark* Bee AOT 
X OF 1865 (SUCCESSION), No. 6, 4 L.W. 255; 

(2) Anoient doounfent bearing signature 
made by a person on behalf of .another— Pre- 
sumption on about authority to zqake the— 
Evidence Act, 8. 90. See PEDIGREE, No. 1, 
19 O.C. 331. 

Slmanadarl Land. 

If ohakran land. Bee BEN. ACT* VI OF 1870 
(OH AUKIDAB1) , No. 2, 20 G.W.N. 404. 

Sind Courts Civil Circulars. 

Form IV — Pleader’s aots how far binding on 
olients — Pleader’s authority to compromise — 
Vakalatnamah containing suoh authority 
whether sufficient. Bee PLEADER’ AND 
Client, Nd. 6, 9 S.L R. 218. 

Sir Land. 

(1) Bee U.P. ACT II OF 1901 (AORATENAN 
CY), No. 23, 31 Ind. Gas. 893. 

(2) Nature of sir, When transferred by gifff to 
one not a co-sharer. Bee U.P. .ACT II OF 1901 
(AGRA TENANCY), No. 6, 31 Ind. Cas. 906. 

(3) Bale of ex-proprietary right— Suit for 
specific performance of contract of sale— Right 
of voauor. See U. P. ACT II OF 1901 (AGRA 
TENANCY), No. 21, 30 Ind. Cas. 811. 

(3-a) See U.P. ACT II OF 1901 (AGRA , 
TENANCY), No. 6-a, 32 Iod. Cas. 737. 

(4) See U.P- ACT III OF 1901 (LAND 
Revenue)/ N o. 1. 31 Ind. Gas. 855* 

(6) See U.P. ACT III OF 1901 (LAND 
REVENUE), No. a, 32 Ind. Cas. 387. 

(5-a) Bee U P‘. ACT III OF 1901 (LAND 
REVENUE), No. 16-/, 32 Ind. Cas. 851. 

(6) Bee WILL, No. 19, 32 Ind. Cas. 364. 
Sival- Jama Rent. 

Nature of. Bee MAD. ACT I OF 1901 
(Estates Land), No. 2, 35 Ind. Gas. 121. 

81ander. 

(1) Damage s — Malice — Burden of proof — 
Privileged occasion . 

The law applicable to a suit for damages for 
slander in India is the same as the English 
law. If the oooasion is privileged, the onus is 
on the plaintiff to show aotual malioe in the 
defendant, and if the defendant make a state- 
ment honestly he is not liable for the slander 
even though there iB no reasonable ground for 
his belief (a). 

Refusal to apologise before suit may be evi- 
dence of majico, but it may equally be consist- 
ent with the defendant honestly adhering to 
his opinion, A. J. Robertson v. Mrs. H. V. 
Murray, 8 Bur. L.T. 278—30 Ind. Gas. 930. 
ORMOND and TWOMEY, JJ. 

References (a) 47 L.J.Q.B. 230-37 L.T. 
694-36 W.R. 104-14 Cox 0.0. 10-3 Q.B.D. 
287 ; 60 L.J.Q.B. 577-2 Q.B. 341-64 L.T. 
638 - 89 W.R. 613 ; (1903) 19 T.L.R. 118, R, 

(2) Deoree for damages for slander reversed 
in appeal— Death of defendant daring pende'noy 


Slander— (Concluded ) , 

of seoond appeal— Appeal whether abates. Bee 
ABATEMEBT, No. 3, U.B.R. (1916), 1st Qr., 
105. i 

Small Cause Court. 

(1) Suit for damages for failure to restore 
crops deposited with defendant , cognisance 
of — Provincial Small Cause Courts Act (IX 
of 1887),* Sch. 11/ Art. 36 (/). • 

Where oertain crops attaohed in execution 
oS a Bmpll Cause Court decree were, pending 
decision of an objection made against attach- 
ment, plaoed in charge of a oertain person, and 
after deoision of the objection ip favour of the 
objeotor the orops were ordered to be restored 
to him, but the peipon put in oharge failed to 
restore the orops and the objeotor instituted a 
suit for damages in respeot of them, held t that 
such a suit was not cognizable by the Court of 
Small Causes •under Art. 35 (?) of the Second 
Schedule of Act IX of 1887 as amended by Aot 
VI of 1914. Rahrapal v. Mathura, 19 O.C. 
236. 

STUART, J.C. 

•(2) Full Bench of the, powers of — Full 
Benoh, if a Court of appeal. Bee ACT XV OF 
1882 (Presidency Small Cause Courts), 
No. 3, 36 Ind. Cas. 1003 «5 L.W. 147. 

(3) High Court, power of. to supersede orders 
of. Bee ACT XV OF 1882 (PRESIDENCY 
Bmall cause Courts), No. 5, 4 L.W. 402. 

(4) Decision of Subordinate Judge on the 
Small Cause side— Appeal— Revision — Proce- 
dure. See ACT III OF 1907 (PROVINCIAL 
INSOLVENCY), No. 55, 31 Ind. Cas. 15 =* 5 L.W. 
220 . 4 

(5) Suit to recover lvatiari duos— Jurisdiction 
of. Bee BEN. ACT VIII OF 1885 (TENANCY), 
No. 91-d, 36 Ind. Cas. 600. 

(6) Reference by District Judge of case tried 
by Bmall Cause Court— Validity — Interference 
of High Court. See ClV. PRO. CODE (1908), 
No. 696, 20 G.W.N. 1110. 

(7) Refusal to initiate oriminal proceedings— 
Deoree- holder’s locus standi to question the 
order — Revision. Bee GRIM. PRO. CODE, 
No. 8, 19 O.C. 91. 

(8) Deoree of— Transfer to Court of Munsif 
for execution— Order in execution — Appeal. Bee 
Execution of Decree, No. 4, 14 A.L.J. 415. 

(9) Suit for damages for use and occupation 

— Jurisdiction of, to determine question of title 
incidentally. See UfcE AND OCCUPATION, 
No. 1, 9 Bur. L.T. 60. # * 

Small Cause Court, Jurisdiction of. 

(1) Claim partly cognisable by Regular 
Courts and partly by Smalt Cause Courts 
— Jurisdiction of Regular Courts— Lease 
by mortgagor after mortgage decree but 
before Sale, whether binds the , auction - 
purchaser— Nature of mortgage decree— Lis 
pendens —Transfer of Property Act , 8s . 52, 
88 . 

Where a suit was brought by the auotion- 
purohaeer under a mortgage deoree against the 
lessee from the mortgagor-judgment-debtor, 
the lease being after the deoree but before sale. 
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8mall Game Ooart, Jurisdiction of— (Contd.), 

for (be value f o! qrops harvested and removed 
by the lesoee, both before and after delivery of 
pqpsesaion through Court : 

Held, per 8eshagiri Iyer % J .— The claim for 
the crops harvested and removed before delivery 
of poAsession, was a olaim for an aooount and 
therefore removed from tl)e cogniianoe of Small 
Cause Courts under Art. 31 of the Second 
Bdhedule of the Provincial Small* Cause Courts 
▲ot (a). 

The olaim for the subsequent ouiting a'nd 
carrying away r of the crops is a olaim for dama- 
ges cognisable by a Small Cause Court. 

Where a diaim is partly oognieable by a 
Regular Court and partly by a Small Cause 
Court, the olaim for the consolidated amount 
is cognisable by a Regular Court. 

Lis pendens continues in a mortgage suit up 
to the time of actual sale of tbs property and 
hence the lease by the mortgagor after deoree 
but before sale does not bind the auction- 
purchaser. 

The view of the Bombay High Court that 
the Its pendens depends upon the active prose- 
cution of applications for enforcing the deoree 
not approved. 

A person who obtains a lease when a Lis 
subsists takes considerable risks and any 
payments made by him to the judgment-debtor 
do not bind the purchaser. 

Per Bakewell , J . — The contentious proceed- 
ing terminated with the decree and therefore 
the lease does not fall within S. 52 of the 
Transfer of Property Act. 

Under 8. 88 of the TrabLfer of Property Aot, 
the mortgage-decree finally determines the 
rights of the parties in the property and provides 
that, in a certain event, that is, default of 
payment by mortgagor before a oertain specified 
day, the parties shall have no right but only an 
interest in the sale- proceeds and operates as a 
conversion of real property into personality. The 
property itself remains in custodia legis , no 
attachment is necessary, and no disposition by 
either party can affect the order of the Court, 
that the subjeot-matter of the suit as it then 
stood, shall be sold. Any construction where- 
under either party retained a power of disposi- 
tion over the mortgaged property would afford 
an opportunity of interminable litigation, 
againBt whioh the Court will oertainly struggle. 
, The sale by the Court transferred to the put* 
chaser the rights of the parties as they existed 
at the date of the decree, and therefore free 
from the lease subsequently oreated by the 
mortgagor. Raraaa&ml Alyangar v. Govlnda 
Iyer, 90 M L.T. 519-31 M.L.J. 839-5 L.W. 
413. 

Abdub Rahim, Offq. c.j.^and Sesha- 

* GIBI IYER, J. 

Reference (a) 25 M. 109, F . 

(9) Court of Small Cause— Jurisdiction. 

Suit by exeoutor or administrator tor posses- 
sion of moveable property belonging to the 
estate is oognisable by a Court of Small 


Spjall Gause Court, Jnrlidlotloa of— (Coneld,). 

Causes (a). Va Pu v. Ma Su, 9 Bur. L.T. 901. 
Parlett, j. 

References:— (a) 11*W.R. 93 and 19 B. 573, JP. 

(3) Suit for declaration of title— Monies in 
'hands ot third person — Reoovery not prayable 
in Bame suit— Declaration, if an incidental 
relief — Stiit, whether cognizable by the Presi- 
dency Small Cause Courts. See AOT XV OF 
1882 (Presidency Small Cause Courts), 
No. 1, 4 L.W. 339. 

€j (4) Seoond appeal— Suit tor damages for 
outting treeB— Small Cause nature. See ClV. 
PRO. CODE (1908), No. 194, 90 M.LT. 981. 

Small Cause Court (Presldenoy). 

(1) Judgment of Full Benoh of— Question of 
limitation— Interference in revision. See ClV. 
PRO. CODE (1908), No. 228, 19 M.L.T. 24. 

(2) Application for sanotion dismissed by 
Presidency Small Cause. Court — Revisional 
powers of High Court. See SANCTION TO 
PROSECUTE, No. 1, 43 C. 597. 

Small Cause Court Suit. 

Tried on original side — Appeal to District 
Judge— Jurisdiction — High Court to set aside 
deoree. See SETTING ASIDE DECREE, No. 1, 
14 A.L.J. 984. 

Small Cause Courts Act. 

See ACT XI OF 1865. 

Small Cause Courts (Presidency) Act. 

See ACT XV OF 1882. 

Small Cause Courts (Provincial) Act. 

See ACT IX OF 188?. 

Small Cause Courts (Provincial) Amendment 
Act. 

See ACT VI OF 1914. 

Small Cause Suit. 

(1) Small Cause Court— Suit filed— Transfer 
to Munsif' s Court— Civ. Pro. Code (1908), 
8. 24 — Provincial Small Cause Courts Act 
(IX of 1887), 8. 35. 

A suit was filed in a Court invested 6 with 
Small Cause Court powers. The presiding officer 
of that Court was transferred and be was suc- 
ceeded by an officer who had not Bmall Cause 
Court powers. The case was thereupon trans- 
ferred by tl^e Distriot Judge to the Munsif, 
where it was registered. The oase was then 
referred to arbitration. The officer who had 
suooeeded the previous officer before whom the 
suit had been originally filed was invested with 
Bmall Cause Court powers and the oase was 
again transferred to him. The award was filed 
in that Court. The Distriot Judge again 
transferred tht oase to an Additional Munsif 
who set aside the award. An appeal from that 
order was filed in the Court of the Distriot 
Judge who deolined to entertain it on the 
ground that no appeal lay to him. Upon a 
revision to the High Court, held that no appeal 
lay to the Distriot Judge as the suit was a 
Small Cause Court suit and remained so 
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throughout. Udho Singh y. Mol Chand, 14 
A.L.J. 705-36 lnd. Oas. 317. 

8UNDAB LAL, J. 

References : — 13 A. 82V, 88 M. 25, F.\ 13 A. 
L.J. 639, D. 

(2) 8al$ of share in fruit of a jungly — Suit 
by vendee for damages for wrongful * removal of 
fruits — Nature of suit— Jurisdiction of Small 
Cause Court— Art. 87, Act IX of 1887 ( Provl . 
S.C. Courts)— Applicability. Bhanya^v. Naka, 
11 N.L.R. 160-31 lnd. Cae. 5. See Final 1 

Part, 1915, Col. 1252. 

• 

(8) See CIV. PBO. CODE (1908), No. 495, 34 
lnd. CaB. 909. 

(4) Order of remand— Suit of Small Cause 
nature— Appeal from order. See CIV. PRO. 
CODE (1908), No. 198, 36 lnd. Oas. 396. 

(5) Previous suit for rent — Small Cause 
nature — Question of title incidentally determin- 
ed — Later suit for title — Previous determina- 
tion, whether bars trial of the issue in later suit 
—No res judicata. Bee CIV. Pro. Code! 
No. 21, 34 lnd. Cas. 123. 

(6) Execution on Small Cause side— Order- 
Appeal — Revision. See EXECUTION OF 
Decree, No. i, 3 L.W. 34. 

(7) Claim to grazing rights under village 
custom— Claim to interest in immoveable pro- 
perty— Not of Small Cause nature— Beoond 
appeal lies. 8ee LANDLORD AND TENANT, 
No. 20, 12 N.L.R. 83. 

(8) Contract 4or delivery of cattle — Suit for 
specific performance or compensation — Main- 
tainability in 8mall Cause’Oourt. See SPECI- 
FIC PERFORMANCE, No. 7, 20 C.W.N. 1020. 

(9) See Trustee, No. 1, 35 lnd. Oas. 204. 

Societies. 

(1) Suits by or against corporations— Un- 
incorporated , or clubs. See CIV. PRO. CODE 
(1908), No. 304, 9 Bur. L.T. 247. 

(2) Gift, formed for the purpose of spreading 
Banskrit learning— Sooiety not registered— 
Gift of property to such society prior to regis- 
tration void. See GIFT, No. 1, 14 A.L.J. 
1038. 

Soil. 

Highway— Ownership of— Presumption. See 
HIGHWAY, No. 1, 81 lnd. Cas. 664.' 

Solicitor and Client. 

See ATTORNEY AND CLIENT. 

Sonshlp. 

(1) Evidence of, or heirship. See FAMILY 
BEPUTE, No. 1, 31 M.L.J. 607. 

(2) Acknowledgment of. See LEGITIMACY, 
No. 1, 31 M.L.J. 607. 

Speelal Judge. 

Basis of enhancement of rent disoussed — 
Deoree of, determining amount of enhancement 
—Appeal. See BEN. AOT VIII OF 1885 
(TENANCY), No. 22, 1 Pat. L.J. 409. 

84 


Bpnelfio Damage. 

Public and private nuisanoe-^Blght of suit 
—English and Indian Law. See NtftsANOE r 
• No. 1. 12 N.L.R. 130. • 

, Specific Performance. 

(1) Agreement to assign a decree — Whether 
it will be inforced* after decree has become 
barred — Dxfty to \eep decree alive— Thy 
decree having become barred after agree - 
9 ment for sale and before assignment. 

A obtained a mortgage deoree againBt B for 
sale of Whiteaore and Blackaoro, Thereafter 
Whiteaore was sold under a prior mortgage. C 
being desirous of purchasing Whiteaore oheap 
agreed to purohase A,’s deoree for Rs. 19,000, 
and thereby prevented A’e executors from bid- 
ding and get Whiteaore oheap. Owing to onuses 
for whioh 0 was not responsible, there was 
great delay in aligning A’a deoree to him. and 
eventually it became barred and C thereupon 
refused to take an assignment or to pay the 
Rs. 19,000. 

In a suit by A's executors wherein they sued 
for Jpecifio performance, held that the oontraot 
could not be specifically enforced, the plaint- 
iffs being unable to perform their part of 'the 
contract. Jatlndra Nath Boie v. Peyer Deye 
Debt, 14 A.L.J. 527-20 C.W.N. 866-31 M. 
L.J. 240 = 20 M.L.T. 25 = 3 LW. 553-18 
Bom. L.R. 609-1916 M.W.N. 403-24 O.L.J. 
<67 = 43 O 990-34 lnd. Cas. 69 JP.C.). 

Lord Shaw, sir John Edge and Sir 
Lawrence Jenkins. 

(2) Claim for possession— Vendor's mortgagees 
— Dismissal for ytisjoinder . 

A olaim for possession can be included with a 
claim for specific performance of a contract for 
sale of immoveable property against the vendor. 
In a suit for specific performance a olaim for 
possession Against the usufructuary mortgagee 
of the vendor cannot be joined. When joined, 
the BUit ought not to be dismissed for mis- 
joinder but so much of the suit as asks for 
specific performance must be proceeded with. 
Bogata Appla Naldu y. Gheogalvala Jogl- 
vajn. (1916) M.W.N. 77 = 32 lnd. Oas. 287. 
Wallis, o.j.. and Seshagiri aiyab, j. 

(3) Guardian and minor— Contract— Specific 
performance — Contract not specifically en- 
forced where not beneficial to minor. 

The oertifioated guardjan of a minor applied 
to the District Judge for permission to sell a* 
house belonging to the minor for Ahe purpose of 
paying of! oertain debts of the minor. The 
District Judge ordered the property to be sold 
by auction to the highest bidder, and the plaint- 
if! offered the highest bid whioh waB Rs. 1,300. 
The draft sale-deed was put up before the Court 
for approval and the Distriot Judge made cer- 
tain alterations in it. Plaintiff believihg the 
alterations to have been made by the guardian 
himself refused to purohase. Subsequently he 
consented to purohase for Re. 1,300 under the 
altered conditions, but the transaction waB not 
oompleted. In the meantime other purchasers 
appeared and a bid of Rs. 2,000 was offered for 
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the property b'y one Abdullah. The District 
Judge ordered the property to be sold to Abdul* 
r iah. On a suit for specific performance of the 
oontract for sale, held that the Court was justi- 
fied in refusing to grant specific performance' 
of the first oontraot as its enforcement would 
be to the detriment of the minor. Imarol v 
JKallu, 14 A.L.J* 645*? 38 A. 4fl3-34 Ind. Cas. 
298. 

BANBRJI and PlQGOTT, JJ. ^ , 

(4) Plaintiff, what to prove— Contract for sale 
of land — Subsequent variation of contract 
— Contingent contract— Letters of adminis- 
tration, grant of — District Judge not con- 
senting to alienation — Damages— Costs — 
Interference by appellate Court . 

Two Hindu ladies executed in favour of the 
plaintiffs a oontraot of sale $nd undertook to 
execute a conveyance on receipt of the prioe. 
The plaintiffs realised that such purchase was 
likely to involve them in serious trouble, and 
with a view to fortify their position they 
induced their vendors to apply for letters of 
administration in respeot of the estates held by 
than and to obtain the sanction of tho District 
Judge to the intended alienation under 8. 90 of 
the Probate and Administration Act. The 
ladies accordingly applied for letters of adminis- 
tration at tho instance of the plaintiffs, who 
also supplied the funds requisite for the conduoj 
of the proceedings- The District Judge granted 
letters of administration, but ultimately dec- 
lined to sanction the sale to the plaintiffs on the 
terms arranged. On tho other hand, he sanc- 
tioned a sale in favour of the defendant who 
offered a higher prioe. ^ In a suit for specific 
performance of the oontraot and in tho alter- 
native for damages : 

Held, that the original oontraot was by 
implication varied by mutual consent, when, 
at the instance of the intending purchasers, the 
vendors agreed to obtain letters of administra- 
tion, and was transformed into a contingent 
oontmct. As the oontingenoy did not happen, 
the plaintiffs were uot entitled to claim perfor- 
mance of the oontraot (a), 

That, as there was no, breaoh of the modified 
oontraot by the vendors, the plaintiffs were not 
entitled to damages. 

Costs are in the discretion of the trial Judge 
and this dipcrotion should not be interfered 
, with by the appellate 'Court, unless good cause 
is shown. 4 

Per Mookerjee , J. — The plaintiff must show 
that, in seeking the performance of a oontraot, 
he does not oall upon the other party to do an 
act .which be is not lawfully competent to 
do (b). 

If pindu ladieB olothed with the character of 
administratrixes, make alienation with the 
sanotion of the District Judge under 8. 90 of 
the Probate and Administration Aot, the aliena- 
tion may not be operative precisely in the same 
way as a Bale by order of the Court in adminis- 
tration proceedings, and the burden will heavily 
be upon those that may impeaoh the validity of 
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the transaction (e). Kali Dassee •Dassee v. 
Nobokomarl Dassee, 23 C.L.J. 606 — 20 O.W. 
N. 929-36 Ind. Cas. 665. 

Sanderson, a j., Woodboffe and 
M09KERJFE, jj. 

References : — (a) 12 0. 152 ; 11 C.L.J. 846, 
R. (b)*(18G5) 2 Bch. and Lef. 649, F. (c) 6 C. 
363-5 C.L.R, 374,2*. 

(5) Contract to lease — Plea of inadmissibility 
for yiant of registration— Validity — Admis- 
sion of genuineness in pleadings— Negotia- 
tions— Oral contract— Written contract— 
Evidence Act , S 01 — Proof of admitted 
facts— Evidence Act , S. 58— Public policy. 

Where, in a suit, for speoifio performance of 
a oontraot to lease, the defendant in his written 
statement, while admitting its genuineness, 
pleads that the oontraot is legalty ineffective for 
want of registration, a decree cannot be framed 
in terms of the oontraot and the suit ought to 
bo dismissed. 

Per Sadasiva Iyer , J.— If a plaint relies on a 
(document and mentions its contents, but does, 
not disclose the circumstances under whioh the 
dooument is inadmissible in evidence owing to 
some defect or other, and the defendant does 
not raise any objection as to its inadmissibility 
but on the other hand admits the contents 
and validity of the dooument, Courts might 
possibly aot upon the defendant’s admission in 
plaintiff’s favour, notwithstanding that, during 
tho course of the trial, the Courts find the 
dooument inadmissible owing to some defect or 
other; but even in such oases,. if the provision 
of law declaring the inadmissibility or in- 
effectuality of a doo&ment was based on reasons 
of publia policy. Courts -ought to go behind 
the admission m the pleadings and refuse 
to aot on the admitted facts in the plaintiff’s 
favour. 'While 8. 58 of the Evidence Act 
can be invoked where the documentary evid- 
ence about the admitted facts is shut out 
by the provisions made in purely revenue laws, 
it CAnnot be invoked to overrule the provi- 
sions of non-revenue enactments, nor can it 
be used to bind a party, who has made an ad- 
mission of the genuineneBB of a dooument, 
when suoh admission is aooompanied by the 
plea that the oontraot and the other facts men- 
tioned in that dooument could not be relied 
upon by the opposite party owing to the pro- 
vision of the Statutory Law relating to the 
registration, attestation, etc. 

Ordinarily when the terms of a oontraot pre- 
ceded by proposals, negotiations, conditional 
aooeptanoes, counter-proposals aod so on are 
reduced finally to the form of a dooument 
signed by one or both of the patties, the strong 
presumption is not that there are two independ- 
ent contracts (the first an oral oontraot, the 
second the written oontraot), but that the 
written oontraot is the only final oontraot 
between the parties, and when a oontraot is 
onoe reduoed to writing no other evidenoe oan 
be given of its terms. 

Qiue re .— Where a oontraot was completed 
sometime before the oreation of evidenoe of it 
fn writing whioh iB legally inadmissible in 
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evidence o« incapable of creating any rights, 
whether the contract of prjor date cannot be 
proved as an independent contract and whether 
each writing oannot be used aa evidenoe of the 
prior oontract though not itself creating rights. 

Per Phillips , J.— Where there is an admission 
of liability in the pleadings and consequently 
there is no necessity to relpr to the document 
itself whioh ia inadmissible in evidenoe, a deoree 
oan be given in accordance with the terms of 
suoh a dooument, but where no liability is 
admitted and the defendant merely admits 
execution and plead? Chat tLe dooument is 
invalid for want of registration, it would be 
impossible to lrame a deoree without reference to 
the dooument and consequently no deoree can be 
framed. Kotam Reddl Seetamma v. Yennala- 
kantl Krlstnaswaml, 20 M.L.T. 44 = (l9i6) 2 
M.W.N. 93-31 M.L.J. 240 = 35 Ind. Cas. 18. 
8ADASIVA AIYAB and PHILLIPS, JJ. 

(6) Suit for — Proof— Non-performance of 
c ontract, when excused — Tender of lull 

- amount . « 

The plaintiff who Books specific performance 
of a contract has to show, first, that he has 
performed or been ready and willing to perform 
the terms of the oontract on his part to be then 
performed ; and, secondly, that ho is ready and 
willing to do all matters and things on his part 
thereafter to be done. A default on hiB part 
in either of these respects furnishes a ground 
upon which the action may be resisted (a). 

Non- performance by the plaintiff in a suit 
for specific performance is excused when that 
has resulted from the default of the vendor 
defendant (6). 

A contract of sale* was made orally on the 
1st February, 1911. The price wati fixed at 
Es. 400; one rupee was paid on the date of the 
agreement whioh was to be carried out and 
oompletid within 10 dnys : 

Held, that it was obligatory upon the vendee 
to tender the balance of the purohaBe- money to 
. the vendor on or before the 11th February, 
1911, and that, as be did not do so, there was 
a default on his part in the performance of an 
essential term of the oontraot. 

The fact that the tender of the full amopnt 
would never have been acoepted by the vendor 
would be no ground for non-performance on the 
part of the vendee. Manlk Chandra Bhowmlk 
y. Abhoy Charan Gope, 24 CJ.L.J. 9(J. 
MOOKERJEE and ROE, JJ. 

References (a) (1862) 1 Hyde 45 ; 14 W.R. 
338; (1862) 13 Ir. Oh. R. 48; (1842) 1 Hare 
341 ; 1 Bom. H.O.R. 262 ; (1909) App. Cas. 118 
(122), R. (6) (1787) i TR. 638, R. 

(7) Suit for delivery of cattle, specific per- 
formance of the contract or compensation — 
Alternative reliefs — S. 12, Specific Relief 
Act — Non maintainability of the suit — 
Art . 16. second schedule , Provincial Small 
Cause Courts Act— Substantial justice — 
8 . 26, Provincial Small Cause Courts Act. 

The mortgagors entered into a oontract with 
their mortgagees whereby, in consideration of 
4he latter making an endorsement on the back 
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of the mortgage-bond orediting \ls.* 21ft to the 
mortgagor’s account, the mortgagors agreed to 
deliver to the mortgagees certain heads of 
oattle. The mortgagees performed their part ol 
'the oontraot and then sued the mortgagors, in 
the Small Cause Court for delivery of the oattle 
promised, and in the alternative for damage's. 
The Court having dismissed the Buit as being, 
a suit for speoiflo performance of a oontraot and 
thuS'beyond its oompetenoe as a Small Cause 
Court. # 

Held— That under 3 12 of the Specific Relief 
Act no suit for speoifio performance would lie 
as, unless there was something • remarkable 
about the oattle, it was obvious that adequate 
compensation for the 'breach of the oontraot 
could be given in money. 

Substantial justice was done by the High 
Court in the exerpise of the powers under 8. 26, 
Provincial Small Cause Courts Aot, by direct- 
ing that the plaint be amended by striking out 
the olause demanding epeoifio performance, and 
the suit dealt with solely as a suit for damages 
oocatponed by a breaob of the oontraot. Bharat 
Mahto v. Nlsarall Sheikh, 20 OW.N. 1020. 
.ROE and JWALA PRASAD, JJ. , 

(8) Suit for— Strangers claiming to be in ad- 
verse possession of the property— If proper 
parties— Property sold with full knowledge 
at an undervaluation— If disentitles vendor 
to relief— Landlord and tenant— Tenant's 
possession if adverse by non-payment of rent 
—Specific Relief Act , S. 22 (1). 

In the absence of an agreement to give 
possession of the lands oontraoted to be sold, 
strangers to the contract who olaim to be in 
adverse possession of suoh lands are not proper 
parties to a suit to enforce specific performance 
of the contraot of sale (a). 

Where properties are sold for a sum consi- 
derably less than their value, but there is no 
eviddnoe of any fact unknown to or fraudu- 
lently concealed from the vendor of whioh the 
vendee was aware or *of. the use of undue 
influence, the vendee iB not disentitled to 
specific relief by reason of the provisions of 
S. 22 (1) of the Speoifio Relief Aot. 

Failure to pay rent is not such an assertion 
of right an will make the tenant’s possession 
adverse. Naraslnga Row Gaday Row Sahib 
v. Rangasaml Thevan, (1916) 2 M.W.N. 191 
-4 L.W. 397-36 Ind. fas. 871. 

•> OLDFIELD and SADASIVA AIYAR, JJ. 

Reference : -ia) (1916) 1 M.W.J*. 77, F. 

(9) Specific performance ol contract to sell — 
Contract vroved different from contract 
alleged— Time not being essence of contract 
— Part performance — Personal contract 
with managing member of joint Hindu 
family — Liability of sons — Civ. Pro. Code 
(1908). 0. VI. r. 17. 

In a suit for speoifio performance of contraot 
to cell, if one oontraot is alleged and another 
proved, the suit should not be dismissed on 
that sole ground. 

Having regard to O. VI, r.*17, Civ. Pro. 
Code (1908), if time is not of the essence of the 
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oontraot and the delendants are therefore not 
justifies in putting an end to the oontraot, and 
'if especially there has been a part performance 
of the oontraot alleged by the plaintiff, the 
Court will allow an amendment of the plaint* 
(if neoessary) and give judgment for the plaintiff 
for speoifio performanoe of the oontraot as 
proved in the case. , 

r * • 

In a suit on a personal oontraot made by the 
father (the manager of a joint Hin£u family), ( 
on the death of the father, the sons will be * 
liable as legcl representatives to fulfil that oon- 
traot in the plaoe of their father, if that oon- 
traot is aoaotding to the Hindu law binding on 
them. But where the opntraot to sell entered 
into by the father is neither for family neoessity 
nor for purposes binding on the son, the Court 
will exercise a proper discretion by refusing 
speoifio performance against the sons. Bhunrou* 
gam Chetty v 8ubba Reddl, 91 Ind. Cas. 1. 
SADASIVA AIYAR and NAPIER, JJ. 

(10) Tripartite agreement — Khas ftpsssssion. 

The plaintiffs entered into an agreement 

with the defendant and his landlords that they 
would give to the landlords another piece of 
land with similar rights in ezohange for the 
lands of the defendant and that the defendant 
was to vaoate the land on receipt of Bs. 60 
from the plaintiffs as compensation for render- 
ing his huts and receive out of the land sp 
given in ezohange an equal pieoe of land with 
rights similar to thoBe he previously had for 
the purpose of his residence. On the defendant 
not vacating by rendering his huts even after 
receiving Rs. 60 from the plaintiffs, the plaint- 
iffs sued to reoover khas possession impleading 
the landlords as oo- defendants. 

Held that the landlords must grant a lease 
of a convenient plot of land out of the lands 
they got in ezohange, in favour of the defend- 
ant with similar rights and of equal quantity 
with the land the defendant held under them 
and that on the ezeontion of suoh a lease, the 
plaintiffs would get khas possession of the suit 
land. Kangail Dhubl v. Iohhamoyl Debl, 35 
Ind. Cas. 840. 

OHATTEBJEE and NEWBOULD, JJ. 

(11) Agreement to sell land— Time not essence 
of contract— Notice by one party to another 
to enforce contract . 

In all matters of ^specific performanoe of 
• oontraot for Bale of land, time is not of the 
essence of the contract, until the parties 
ezpressly make it so. Though sometime is 
generally named in the agreement to sell, it is 
rarely adhered to, and it is not until one side 
or the other gives the opposite party reasonable 
notioe to oomplete the agreement within a 
definite time, that the opposite; party oan be 
tied down to the time so prescribed. Where 
the agreement is not performed the promisee is 
entitled to compensation from the promiesor 
for any loss occasioned to him by suoh failure. 
Jiaardsn Mahalo v. Bhalrab Chandra Hon- 
da!, 80 Ind. Ous. 366. 

OHITTY and RICHARDSON, JJ. 
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(13) Agreement to sell land— Surf, to enforce 
agreement not !, governed by Specific Relief 
Act— Rules applicable to suit — Justice , 
equity and good conscience- 

Where the provisions of the Speoifio Relief 
Aot does hot apply to a suit to enforoe the 
speoifie pegormanoe of a oontraot of an agree- 
ment to sell land, tjle oase will be governed by 
the oidinary rules of justice, equity and good 
oonsoienoe. In a suit for Bpeoifio performanoe 
the plaiiftiff will suooeed, if there are no laohes 
and the suit is not barred by limitation, 
Janardan Mahato v. Bhalrab Chandra Mon- 
dal, 30 Ind. Cas. 366. 

CHITTYand RICHARDSON, JJ. 

(13) Specific performance of contract— Agree- 
ment to reduce terms into writing— Contract if 
complete before writing — Conteact completed 
subject to insertion of “ usual terms and condi- 
tions ” if specifically enf or cible— Vendor if may 
waive such terms and enforce others— Earnest 
money , payment of, if conclusive of completed 
'Contract— Uncertainty— Variance between plead- 
ing and proof. J.I.J. Hyam v M. R. Gubbay, 
30 O.W.N. 86-32 Ind. Cas. 63. 8ee Final 
Part, 1915, Col. 1356. 

(14) Bale by Official Reoeiver— Right of pur- 
chaser to sue— Receiver for. Bee ACT III OP 
1907 (Provincial insolvency). No. 26, 9 
Bur. L.T. 61. 

(15) Contract to sell — Breach —Damages — 
Legal obstaoie— Nnn liability. Bee PUN. ACT 
XIII OF 1900 (ALIENATION 0? LAND), No 3. 
120 P.R. 1916. 

(16) Sir land— Bale of ex-proprietary right — 
Bait for, of contract of sale — Right of vendor. 
Bee U. P. ACT II OF 1901 (AQRA TENANCY), 
No. 21, 30 Ind. Cas. 811. 

(17) Contract to convey land by . one oo- 
parooner— Bpeoifio performance if and when 
can be decreed against a surviving oo- parcener. 
See CONTRACT, No. 9. 3 L.W. 435. 

(18) Contraot to settle property in considera- 
tion of donee coming and living with donor — 
Validity. See OONTRAOT, No. 13, 30 C.W.N. 
1064. 

(19) Suit for — Limitation. Bee CONTRACT* 
No. 2, 33 O.L.J. 26. 

(30) Contraot to sell land together with culti- 
vating rights in sir— Sanotion to sell without 
reservation of occupancy rights in sir refused — 
8. 45, G.P. Tenancy Aot— Contingent oontraot 
—Right to speoifio performanoe or damages — 
Bs. 14, 51, Speoifio Relief Act— Soope and 
applicability. See CONTRACT ACT, No. 37, 12 
N.L.R. 69. 

(21) Bait for, of oontraot of sale— Court-fee. 
Bee COURT •Fees Act, No. 18, 14 A.L.J. 434. 

(33) Suit by kanomdar against the jenmi and 
a subsequent purchaser for speoifio performanoe 
of oontraot to sell— Purchaser when to be 
deemed to have notioe of the agreement to sell. 
Bee KANOM, No. 1, (1916) 2 M.W.N. 81. 

(28) Bee PRELIMINARY DECREE, No. l r 
$ Bur. L.T. 119. 
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SpeoIfU Performance— {Concluded), 

(34) Oontraot for sale— 'Suit for— O dub on 
defendant to prove absence of notioe of prior 
contract — Mo priority of registered sale- deed 
over a previous oontraot for sale. See SALE, 
Mo. 3, 14 A.L.J. 111. 

(351 yn registered deed of sale— Subsequent 
sale of same property by registered 4eedV-Buit 
by first vendee and for declaration theft the 
subsequent transaction was void, whether suit 
for. See SPECIFIC RELIEF ACT, No. A4, 1 
Pat. L.J. 455. * \ 

(36) Right of mortgagee to lien on money 
deposited under decree for. See TRANSFER OF 
PROPERTY ACT, Mo. 43, 36 Ind. Cas. 968. 

(37) Suit for, of oontraot to sell -Limitation. 

See Transfer of Property act, No. 57, 
0 Bur. L.T. 45. # " * 

(38) See Vendor and Purchaser, No. 5, 
35 Ind. Oas. 631. 

(29) See VENDOR AND PURCHASER, No. 2, 

9 Bur. L.T. 86. t 

(30) Misrepresentation as to extent of pro- 
perty — Compensation — Principle — Court of 
equity. See VENDOR AND PURCHASER, 
Mo. 7, 32 Ind. Cas. 47. 

(31) Sale, agreement for — Instalment at 
specified dates— Forfeiture on default— Aotion 
for— If maintainable. See VENDOR AND PUR- 
CHASER, Mo. 3, 33 Ind. Cas. 323 (P.G.). 

(32) Suit for, with an alternative claim for 
refund of purohase-money — Limitation. See 
VENDOR AND PURCHASER, No. 6, 32 Ind. 
Cas. 49. 

Spedfio Relief Aot (1 of 1877). 

(1) Partition suit not to be dismissed because 
there. is prayer of a declaration only and not 
for possession— Amendment of plaint pro- 
per— Claim against executor personally — 
Suit for construction of will— Civ. Pro . 
Code (1908), .0. II, r. 5. 

A suit for partition cannot be dismissed on 
the ground that it prays for declaration of right 
only and not for possession. The defect may 
be remedied by amending the plaint. 

A suit against exeoutors as suoh and person- 
ally is not liable to be dismissed on the ground 
that there is omission to the cause tjile of the 
suit to designate them aB exeoutors when in 
the body of the plaint they have been so des- 
cribed. 

0. II, r. 5, Civ. Pro. Code, 1908, permits in 
certain circumstances the joining of claims 
againBt executors with olaim against them 
personally. 

Where in a suit to construe a *will and to 
administer the estate of the testator a olaim 
for certain ornaments not belonging to the 
estate of the testator but of whioh the exeou- 
tors as such obtained possession is joined with 
the olaims for other properties in the possession 
of the exeoutors, it iB unnecessary to put the 
plaintiffs to their eleotion in respeot of thtf 
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former olaim. JagaUarlnl Deal y. Prafulla 
Ohandra Ghoie, 36 lud. Cas. 792. • 

. teunon and sheepshanks, jj. 

Reference : — (a) 31 B. 105, F . 

* (2) S. 9— Tenants, eviction of, by a trespas- 
ser— Tenant's attornment in favour of 
other persoh than •proprietor, effect of - L - 
Dispossession of proprietor without disposses 
stow of tenants , effect of. 

Where a proprietor ha9 leased his lands to 
tenants and those tenants have been evioted by 
a trespasser, held, that the dispossession of the 
tenantB is the dispossession of the landlord and 
entitles him to relief under B. 9 of«the Bpeoiflo 
Belief Aot. 

Held further , that, feliere tenants in aotual 
possession of the land have not been evicted, 
although they have, while remaining tenants of 
the proprietor, attorned in favour of another 
person and refused to pay rent to the proprietor, 
there has been no suoh effective dispossession of 
the proprietor as oould enable him to maintain 
a suit undgr B. 9, Bpeoiflo Relief Aot. 

Held also , that it is possible for a state of 
thing°s to arise where a proprietor oan be dis- 
possessed within the meaning of S. 9 without 
dispossession of the tenants, although in stfch 
a oase something more than an attornment to 
a third party would be neoessary, e,g. t forcible 
removal of the rent collectors of the proprietor 
and introduotion of his own collecting agenoy. 
Hlhal Singh (Sardar) ?. Raja Raghuraj 
Bahadur Singh, 18 0 0. 353 - 32 Ind. Cas. 
202 . 

Stuart and Pandit Kanhaiyalal, 

A.J.CS. 

j 

(8) 8. 9. — Suit for possession— Physical pos- 
session . 

Although there is authority for the view that 
a landlord who has let his land to tenants 
oannoc maintain a suit for possession under 
B. 9 of the 8peoifio Relief Aot as he is not in 
physical possession there is nothing to prevent 
the landlord from bringing snoh a suit if the 
dispossession took place in the interval between 
the relinquishment of possession by one tenant 
and the entry of another tenant. 

When the tenant quits the land the land- 
lord’s possession revives and continues till the 
entry of the next tenant (a). San Hla Baw 
v. Hla Paw, 9 Bur. L.T. 172. 

Parlett, j. 

Reference : — (o) 28 M.*388, F, 

(4) S. 9 — Mesne profits , whether fan be claim- 
ed in a suit under— Civ. Pro. Code (1908), 
S . 11, O. II. r. 2 and 0. XX. r. 12— Mesne 
profits— Res judicata— First suit frr possession 
of lands with crops under 8. 9, Specific Relief 
Act— Possession alone decreed— Subsequent suit 
for mesne profit j, if barred . Thvasl y. Arurau- 
gara, 2 L.W. 157 -(1915) M.W.N. 170-28 
Ind. Oas. 1 = 30 M.L.J. 326. Bee Final Part, 
1915, Col. 1259. 

(5) 8. 9— Joint possession cannot be decreed 
under. Para Kocfhan v Pava Bulla Yandu. 
29 M.L.J. 760-31 Ind. Cas. 720. Bee Final 
Part, 1916, Col. 1260. 
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(6) 8.9. ReerTRBSFASSi No. 1. 90 C.W.N. 
773. * 

fc (7) 8. 19— Contract for delivery of cattle— 
Suit lor specific performance or compensation 
—Maintainability in Small Cause Court. Bee* 
Specific Performance. No. 7. 20 C.W.N. 
1620. 

* (8) Ss. 14, 15— Scoje and applicability. See 
Contract act, No. 37, 12 N.L.R. 69. 

• •- 

(9) 8. 15. See No. 8, supra. 

(10) S. 21 —Scope — Final award— Bar to civil 

suit . • 

The proviso to 8 21. Specific Belief Act, 
relates only to inchoate and abortive arbitration 
proceedings, and not to a case where the con- 
tract to refer to arbitration has been oarried out. 

A complete award is equivalent to a final 
judgment binding on the parlies and ousts the 
jurisdiction of the Court in a suit relating to 
the matters deoided by the arbitrators. 8an 
Nyeln v. Ma Kyaw, 8 L.B.R. 1§7*»33 Ind. 
Oas. 554. 

TWOMEY, J. 

References : — 33 C. 881 ; 19 M. 290 ; 11 Bom. 
L.«. 20, F. 

(11) S. 21. 8ee ARBITRATION, No. 3, 9 Bur. 

Ii.T. 98. 

(12) S. 22 — Agreement to oonvey land by gift 
to Sitambari Jain Sooiety — Construction -*■ 
Agreement whether void for remoteness — 
Specific performance of the covenant whether 
can be granted. See AGREEMENT, No. 2, 

1 Pat. L.J. 238. 

(13) 8. 22 (1). Bee pBrECIFIC PERFOR- 
MANCE. No. 8. (1916) 2 M W.N. 191. 

(14) S. 27 — Unregistered deed of sale — Subse- 
quent sale of same property by registered 
deed— Suit by first vendee for registratio?i 
of his deed and for declaration that the 
subsequent transaction ioas void , whether 
suit for specific performance — Whether 
the unregistered sale-deed admissible in 
evidence. 

The plaintiff obtained a deed of sale executed 
by the defendant No. 1 and duly attested in 
respect of the property in suit. This document 
was not registered. On a subsequent date the 
first defendant sold the same property to the 
second dofendant by a document duly registered. 
The plaintiff thereupon instituted a suit against 
f both defendants, the* relief asked for beiiig, 
firstly, that £ho defendant No. 1 should be 
required either to register the existing unregis- 
tered sale deed or to exeoute and , register a 
second sale-deed, and against dofendant No. 2, 
he asked for a declaration that the transaction 
between the defendant No. 2 and dofendant 
No. 1 was null and void by reasqp of the previ- 
ous transaction with the plaintiff and should 
be so deolarod null and void and possession of 
the property delivered to the plaintiff. During 
the pendency of the suit the defendant No. 1 
compromised the case with the plaintiff and 
executed and registered a fresh document as 
desired by the plaintiff. The defendant No. 2 
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oontinued to oontest the suit. J?he lower 
Courts held that the suit as framed w&b not 
maintainable and oonourred in dismissing the 
plaintiffs suit. c 

Held that the suit was one for speoifio per- 
formance Under S. 27 (a) and ( b ) of the Speoifio 
Relief *Aot pnd that the suit should be retnanded 
to the* lower Courts for further consideration. 

An unregistered deed ma^ be used as evidenoe 
of t^at oontraot as between the oontraoting 
partfrs, «but in a case against third parties 
under S, 27 (&) of the Speoifio Relief Act an 
unregistered deed oannot« be used in evidenoe, 
for the existence of the previous oontraot is of 
vital importance in the oase. The contract in 
this case is a transaction affecting property, 
and an unregistered sale-deed cannot be used 
in evidence of a oontraot whioh in itself affects 
property. Madhur Sah v. Thtfg Bah, 1 Pat. 
L.J. 455. 

SHARFUDDIN and ROE, J.l. 

(15) 8. 27— Bcope. See CONTRACT, No. 9, 
r 3 L.W. 435. 

(16) S. 27— Contraot for sale— Suit for speoifio 
performance— Onus on defendant to prove 
absence of notice of prior oontraot. Bee SALE, 
No. 2. 14 A. L.J. 111. 

(17) S. 27. 8ee TRUSTS ACJT, No. 14, 3 L. 
W. 457. 

(18) S. 27 (6)— 8ale of land— Contract to sell 
— Specific performance— Subsequent mort- 
gage— Bona fide transact ion— Not ice of the 
prior agreement. . 

Under 8. 27 (6) of the Speoifio Relief Aot a 
oontraot of sale cannot be enforoed against a 
bona fide transferee for , value, A mortgage 
may not be quite in good* faith qua a person 
entitled to pre-empt if a sale is disguised 
under it? cloak, but it may be a good and a 
bona fide transfer as againBt a person who 
olaims speoifio performance of an earlier oon- 
traot of sale entered into by him with the 
mortgagor. The knowledge of a prior mortgage 
on the property in favour of the person in 
whose favour there was a prior agreement to 
soil and of the sale to the prior mortgagee of 
the share of the brother of the mortgagor, the 
fact that the terms of the subsequent mortgage 
were such as to make it well nigh irredeemable 
are not sufficient to fix the subsequent mort- 
gagee with notioe of the prior agreement to Bell 
to the prior mortgagee. Ram Bhaj&n Y. Sheo 
Dafshan Singh, 34 Ind. Cas. 396. 

Kanhaiya Lal, a.j.c. 

(19) S. 27 (6). See Ben. ACT VI OF 1670 
(VILLAGE CHOWKIDA.RI), No. 1, 33 Ind. Cas. 
593. 

(20) S. 31. See EVIDENCE ACT, No. 73, 31 
Ind. Cas. 611. 

(21) 8. 31— Mortgage dooument — Description 
of land — Mutual mistake, if oan be proved by 
oral evidence— Suit for rectification if necessary. 
See Evidence act. No. 72, 3 L.W. 551. 

(22) S. 38 — Undue influence whether a 
branoh of fraud in equity. See CIV. PRO. 
QODE (1908), No. 654, 18 Bom. L.R. 27. 
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(29-o) Be. 88, 41. See CONTRACT ACT, 
No. 67, 82 led. Gaa. 804. 

(28) &• 89 — Conveyance executed by accused 
in consideration of complainant withdraw- 
ing prosecution for non-bompoundable offence 
— - Suit to set aside such sale-deed , if lies — 
Parttesin pari.delioto, «/ entitled to declara- 
tory relief— Court's discretion wider 2t. 39. 

The rule of law in* England with regard to 
illegal oontraote is that a Court of Law \will 
not aid persona in enforcing the performance of 
an illegal oontraot or assist them to reodver 
back property which jthey have given away 
under such an illegal oontraot when the persons 
and parties to the oontraot are themselves pari 
delicto in proouring this illegality. 

The Courts of Equity in England have always 
refused to afford equitable relief in enforcing a . 
oontraot void in<law or restoring property which 
is based on an illegal oontraot where the illega- 
lity is apparent on the faoe of the document 
itself. 

The principle on whioh Courts of Law and 
Equity have refused to restore property given . 
away under an illegal agreement, is equally 
applicable when the relief prayed for is by way 
of a declaration, after the party seeking such 
relief has secured to himself the benefit of the 
agreement. 

S. 39 of the Specific Relief Aot in allowing 
relief to be granted in a proper and fit oase, 
even when a contract out of which the right 
springB is void, leaves it entirely iu the discre- 
tion of the Court to exercise the jurisdiction so 
conferred upon it. 

Where L, B’s agent, having purchased pro- 
perty, B alleged that it was 'purchased by L as 
B’s trustee whilst L claimed to have purchased 
it in hiB own right, and the dispute oulminated 
in oivil actions brought by the parties against 
each other, and in B instituting criminal pro- 
ceedings against L under Ss. 408, 477, Fenal 
Code, but at the instanoe of arbitrators appoint- 
ed by mutual consent, the disputes wero settled 
and B withdrew the criminal and other pro- 
ceedings against Lund in consideration thereof 
L inter alia exeouted a sale- deed of the property 
purchased by him : 

Held , in a suit by L to have the conveyance 
deolared void and the sale sot aside and cancel- 
led, that the whole of the oontraot was illegal, 
as it was not possible to sever the legal from 
the illegal part. 

That there being no evidence that there was 
any undue influence, fraud or duress or that the 
plaintiff took a more innooent part in the ille- 
gal compromise than the defendant, the Court 
would not grant relief under S. 39 of the 
Bpeoifio Relief Aot. Blndeshaei Prasad v. 
LekhraJ 8ahu, 20 CJ.W.N. 760 = 1 Pat. L.J. 48 
= 33 Ind. Gas. 711. » 

CHAPMAN and ATKINSON, JJ. 

(24) S. 39 —Suit for cancellation of sale-deed 
when no consideration passed - Point to be 
considered — Document intending to operate 
on vendor's death, construction of— Will. 

Where there is a deed purporting to convey 
property for consideration and it is found that 


Spedflo Relief Aot (I of 1877)~(ContiHtfa<2). 

no consideration passed, one of tjie g uestions to- 
be determined for the purpose of S. 30 of the- 
Bpeoifio Relief Aot, 1877, is whether there wa&, 
flfny intention to effect a transfer. For if there 
was, their failure to pay in consideration does 
hot neoesaarily make the sale-deed void or 
voidable, 

It may only give the* right to payment of 
consideration together with a lien in the pro- . 
perty until the consideration is paid (a). 

WJjpre in a suit for oanoellation of a sale-deed 
it was found^ that there was an agreement that 
the sale-deed should oome into operation only 
in the event of the vendor’s death, held that 
the dooumont was really intended to operate as 
a will aud would be revooablo by the vendor at 
any time. Oovlndasaiul Raja v. Kupam- 
mal, 31 Ind. Oas. 77. 

AYliING and TYABJI, JJ- 

Reference (a)»25 B. 10 (18, 19), F . 

(25) S. 42— Will— Death of testator— Subse- 
quent suit for mere declaration that will ts 
null and void— Maintainability — Prayer 
for cancellation essential— Court fee pay- 
able — 8. 7 (IV) (c), Court Fees Act. 

D, who had a wife named M, exeouted a will 
in faVour of another lady G whom he described 
as his wife. D diod shortly afterwards and his 
brother’s sons sued for a declaration that the 
will was null and void and that G was not the 
widow of the deceased. 

Held that, owing to D’s death, the will bad 
beoom9 operative, and plaintiffs cannot there- 
fore ask for a mere declaration in respect of it, 
but must ask for its oanoellation (a). 

A suit for oanoellation of a dooument falls 
under S. 7 (IV) (c) of tile Court Fees Act and 
must be valued accordingly. But under that 
section plaintiffs are entitled to state the 
amount at which they value the relief sought 
(5). Hukam Singh y. MassammatGyan Devi, 
87P.R. 1916-127 P.W.R. 1916 = 31 P.L.R. 
1917 = 36 Ind. Cas. 95. 

SHADI LAL and LESLIE-JONE8, JJ. 

References. — la) 109 P.R 1893, F. (6) 29 B. 
207 ; 22 W.R. 438, R.', 5 A. 331, Dias . 

(26) 8. 42— Essence of section— Suit by tres- 
passer for declaration that he is trespasser— 
Maintainability. 

The esBenoe of S. 42, Bpeoifio Relief Act, is a 
title vesting in the plaintiff. No suit will lie by 
a trespasser for a declaration that be is a tres- 
passer. Ses Lai Singh v, Haldhar Naraln, 

1 Pai. L J. 95 = 35 Iud. Cas. 441. 

SHARFUDDIN and ROE, JJ. <t 

(27) S. 42 — Declaratory suit— Consequential 
relief claimable — Suit not competent — 
Mortgage— Mortgage redeemable— Suit for 
declaration that certain conditions were not 
enforceable. 4 

A declaratory suit is not maintainable when 
the plaintiff is entitled to claim a consequential 
relief. In this case plaintiff, mortgagor, sued 
for a declaration that oertain conditions of the 
mortgage were not enforoeablo and it was 
admitted by his pleader that he opuld redeem 
the land and further relief was claimable and 
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the suit might, be dismissed. It was ordered 
accordingly. Baida Shah v. Malava Ram. 
115 P.L.R. 1916. 

Broadw ay, j. 

(98) 8. 42 —Insolvency— Declaratory suit by . 

* secured creditor— Leave of Court obtained 

• under S. 16 (2), AtJ. III of (.907. 

A secured creditor, who claimed priority over 
bther creditors, applied for lekve of the Court 
under 8. 16 (2) of Aot III of 1907 to establish 
the right olaimed by him, and the other (Audi- 
tors of the insolvent, including the seoured 
creditors, consented to the institution of the 
suit. Held /hat, in the oiroumstanoes of the 
case, 8. 42 of the Bpeoifio Belief Act did not 
bar the suit by one of tho seoured creditors for 
a declaration that his mortgage was entitled to 
priority over the other mortgages on the 
property. Lala Balmukand v. Beth Bri] Lai, 
36 Ind. Cas. 1004. 

Richards, c.j. and Banerji, j. 

(29) 8. 42 —Declaratory suit— Consequential 
relief— Plaintiff not in possession— Failure 
to amend plaint by adding claim for posses- 
sion. 

When a plaintiff does not sue for consequen- 
tial relief on the ground that he is already in 
possession, and has an opportunity of amending 
the plaint and adding a claim for consequential 
relief when the issue is framed, and fails to do 
so, the suit should be dismissed if it is fount 
that he was not in possession (a). Ma Bhwe Yu 
v. Mauog Bok Nyan, 9 Bur. L.T. 90-32 Ind. 
Cas. 564. 

TWOMEY and ORMOND, JJ. 

Reference 1 M. 40, J*. 

(30) 8. 42, proviso— Suit for declaration of 
title to properties in possession of Receiver . 

A suit under 8. 42, Specific Belief Aot, 1877, 
for declaration of title to certain ornaments and 
cash which were taken possession of by the 
plaintiff as heir to a Hindu widow on her death, 
and then, plaoed in the hands of the Receiver, 
cannot be thrown out on the ground that in 
the absence of a prayer for possession it was 
not maintainable by reason of the proviso to 
8. 42, Bpeoifio Belief Aot, 1877. as the Beoeiver’s 
possession would be considered to be the plaint- 
iff’s possession, if he suooeeded in establishing 
his title. Chlntamonl Patni y. Tarak Chandra 
Goswaml, 38 Ind. Cas. 17. 

TEUNON and SHEEPSHANKS, JJ. 

, References 27 M! 591 and 17 O.L.J. <30, 
relied on. ^ 

(31) 8 . 42— Suit for declaration of right of 

specific character — Failure to prove facts 
establishing such right — Right to claim 
different relief — Adverse possession for more 
than 12 pears — Limitation Act (IX of 1908), 
8. 28 and Art. 144. • 

Pl&intifl sued lor a declaration of his mburusi 
mukarrari right to oertain lands and of his 
title aoquired thereto by adverse possession for 
upwards of 12 years He further prayed for a 
declaration that oertain decrees by the landlord 
were oollusive»and consequently the suit laud 
was not liable to be sold in execution thereof. 
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It was found that there was no express contract 
of tenancy between the plaintiff, tlie alleged 
tenant, and the landlord, bat the plaintiff was 
the purohaser of the right, title and interest 
of a third person in tfce suit property, whioh 
was a non- transferable oooupanoy tenancy. 

The Alaiptiff got possession of the land and 
oontirmed in possession for more than 12 
years without paying any r6nt to the landlord, 
as the landlord refused to recognise him as 
tenant. It was argued on behalf of the plaintiff 
that 'ey reason of his possession for more than 
12 yearR he had aoquired a title to a limited 
interest, whioh waB a tenancy, and that he wm 
entitled to a declaration of his tenancy. Held 
that the plaintiff having oome to Court asserting 
that he was in possession of the land, and that 
he bad obtained a title to permanent tenanoy, 
whioh he said he had got from tile third person, 
he aould not be permitted to turn round and 
ask the Court for a declaration that by 
reason of his adverse possession he got a 
title to a non- transferable occupancy holding, 
'when it was found that the interest of Buch 
third person was not a permanent tenanoy but 
was only a non-transferable oooupanoy right. 
Adverse possession of a limited interest, though 
a good plea to a suit for ejectment, iB good only 
to the extent of that interest ; the nature and 
effect of possession must depend upon the 
nature and extent of the rights asserted by the 
overt conduct or express declaration of the per- 
son relying on it. In the present ease the overt 
oonduot of the plaintiff bad all along been that 
he was entitled to the permanent tenanoy and 
not to a non-transferable oooupanoy holding fa). 

Per Mukerjee. J.— When a plaintiff BeekBa 
declaration of a specific character and fails to 
establish the faotfe whereon Buch declaration 
oan be founded, he is ordinarily not entitled to 
a different declaration, though the Court has a 
discretion in such matter and may, if the 
defendant is not taken by surprise, grant the 
plaintiff a declaration different from the precise 
relief sought in the prayer danse of the plaint 
<*)• 

It is doubtful whether 8 28 of the Limita- 
tion Aot operates to extinguish the interest of 
the owner only or vests it in the adverse posses- 
sor also ; if the latter, whether it holdB good in 
respeot of a non-transferable tenanoy as between 
the dispossesBor and the landlord. Habln 
Qhandra»* Ghosh y. NUkamal Mukhopad- 
hayaya, 36 Ind. Cas. 11. 

Sanderson, c.j. and Mukerjee, j. 

References : — (a) 35 O. 470-7 O.L.J. 499 = 
12 0.W.N. 636; 32 Ind. Cas. 437-22 O.L.J. 
419-20 C.W.N. 446-43 C. 713, R . (6)5 0. 
949-6 C.L.R. 260, R 

(32) 8 . 41 — Suit for declaration by presump- 
tive reversioner — Interest of reversioner 
one of substantial character — Representation 
of whole body of reversioners . 

Per Wallis, C.J. Suits by a presumptive 
reversioner for a declaration that alienations 
by a widow are not binding on him and alfiso a 
suit to deolare an adoption invalid fall within 
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illustrations ie) and (f) of the Specific Belief 
Aot. The interest of the ryext reversioner is 
of a substantial oharaoter and he represents the 
whole body of reversioner? in a suit for declara- 
tion of the invalidity either of an adoption or 
alienation. Kodall Bapayya V. Kodall 
Akamraa, 36 Ind. Oaa. 356. 9 \ 

Wallis, c j. and Trotter, j. \ 

References : — 36 d. 777 = 8 C.L.J. 1-AM.L. 
T. 27 — 13 C.W.N. 777, not approved . 1 

(33) 8. 43— Suit for declaration— Issues to 
maintainability qf a uit without prayer for 

% consequential relief— Right to claim <\mend - 
mmt of plaint in appeal. 

Where an objection to the maintainability of 
a suit under 8. 42, Specific Belief Aot was 
raised in the first Court and the issue was trietj 
and decided adversely to the plaintiff, be could, 
in an appeal preferred by him against the decree 
of the first Court, apply for the amendment of 
the plaint, as he had Sleeted to prooeed with 
the Buit subject to the risk of adverse decision. 
Mating Sok Kyun v. Ma Shwe Tu, 36 Ind.* 
Gas. 611. 

Ormond and Twomey, jj. 

References : — 15 M. 15, D. ; 15 M. 355 = 2 M. 
L.J. 29; 26 C. 815 = 4 C.W.N. 162, R. 

(34) S . 42 — Scope — 1 Legal character , ' mean- 

ing o/—8uit to declare that plaintiff is entitled 
to continue payment of subscriptions to the Kuri 
conducted by defendant— Maintainability. Ra- 
makrlshna Patter v. Narayana Patter, 27 
ML.J. 634 — (1914) MW.N. 912 = 26 Ind. Cas. 
883 = 39 M. 80. ' See Final Part, 1914, Col. 
1049. • 

(35) 8. 42. Sec ACT XV OF 1882 (PRESI- 
DENCY Sm a fill Cause Courts), No. 5, 4 
L.W. 402. 

l36) S. 42— Order of Deputy Collector debar- 
ring one from appearing aB vakil for parties in 
village Courts, ultra vires — Suit for declaration 
of invalidity of order, maintainability of. See 

Mad. act I of 1889 (Village Courts), 
No. 2, 39 M. 808.’ 

(37) 8 42— Suit for declaration aftor with- 
drawal of attachment. See CIV. PRO. CODE 
(1908), No. 487, 9 Bur. L.T. 89. 

(38) S. 42. See HINDU LAW (ALIENATION), 
No. 22, 33 Ind. Cas. 183. 

(39) 8. 42. 8ee LIMITATION ACT (1908), 

No. 197, 36 Ind. Cas. 255. * 

(40) S. 42. See PARDANASHIN WOMAN, 
No. 1, 35 Ind. Cas. 395. 

(41) .8. 42— Suit by oaveator for declaration 
that he has sufficient interest to apply for revo- 
cation of p r obate if lios — Declaratory decree 
prayed for— Strict fulfilment of statutory con- 
ditions necessary. See PROBATE? No. 2, 20 
C.W.N. 738. 

(42) 8. 42. See RIGHT OF SUIT, No. 1, 

1 Pat. L.J. 381. 

(43) S. 42— Declaratory suit under O. XXI, 
r. 63, Civ. Pro. Code (1908)— No prayer for 
possrarion — Buit maintainable. Bee SALE, 
No. 12. 34 Ind. Cas. 125. 

85 
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(44) S. 42, proviso— Suit for *declara[ion that 
an endorsement on a document a forgery. 

• Plaintiff brought a suit for a declaration that 
an endorsement on a mortgage-deed was a 
1 forgery. The suit was dismissed on the ground 
that the money on the bond having become due 
the plaintiff could bring a suit on the bond for 
the whole amoupt and i* that suit the question 
whether the endorsement was a forgery or not 
ooulg be gone into. Upon appeal by the 
plaintiff, field , that the suit was really of 
the nature indicated in 8. 39 of 4he Specific 
Belief Aot ; the endorsement by itself was a 
document and it was similar to* the Boveral 
pans of a document as indioated in S. 40. 
Ram Chandar v. Gabga Charan, 14 A. L.J. 
980 = 39 A. 103. 

Walsh and Sundar Lal, jj. 

(45) Ss. 42, 54? 56 (1) — Suit for declaration 
of landlord's right — No prayer for possession 
— Maintainability — Injunction — When 
may be granted . 

Where it* is alleged by the plaintiffs that the 
dofei/dants are m physical possession of certain 
lands as their tenants and the defendants deny 
the tenancy, a mere suit for declaration of the 
plaintiff*’ right as landlords, without a prayer 
for possession, is not maintainable (a). 

An injunction is an equitable relief and can- 
not be granted unless common law remedies 
foiled. (Vide Speoifio Rolief Act, Ss. 54, 56 (1).) 
Mir Husselnbux Khan v. Kando, 9 S.L.B. 
174 = 32 Ind. Oaa. 689. 

Pratt, j c. and Crouch, a.j c. 

References (a) 5 Bom. L.R. 195, doubted ; 
33 M. 452, R. C 

(46) S. 45 — Syndicate — If public body— 
Public officer— * Laws for the time being in 
force," meaning of. 

The Syndioate being a statutory body appoint- 
ed to carry out purposes of public benefit and 
vested with the executive Government «»f the 
University, the persons constituting it tooame 
ipso facto holders of a public office within S. 45 
of the Speoifio Relief Aot and oould be proceeded 
against under the section. 

Per Kumaraswami Sastri, J. - “ Publio offioe M 
means any office, created by the legislative or 
other lawful authority for the purpose of dis- 
charging functions whiob afieot the publio 
generally or any portion thereof. When a 
smaller body like the Syndioate is constituted 
from out of the members of a larger body the 
Senate, and oertain speoifio functioife are allotted 
to the former either by Statute or by Regula- 
tions having the forco of law, a party aggrieved 
by an aot of the smaller body, which aot is 
within its speoial competence, oan prooeed 
against the smaller body. 

The term “ pfcrson holding n publio office” 
in S. 45 of the Speoifio Relief Act is not used in 
the same sense in, which the expression? 
“ publio officer ” and “publio servant” are used 
in S 2 (17) of the Civ. Pro. Cede and 8. 21 
of the Indian Penal Code, respectively* Tho 
test under S. 45 of the Spooifio Rolief Aot is not 
whether the person receives emoluments lor his 
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office but the nature of the acts to perform 
whioh he is appointed or which he is legally 
liable to perform. ' 

Per- Couits- Trotter, «/.— “To attraot the 
operation of S. 46 of the Specific) Relief Aot, it 
ia r not neoessary that the right ^alleged to have 
been infringed must reside in the applicant and 
no one else.” » 

“The expression “laws for the time bfing in 
foroe ” in proviso (b) to 8. 45 of the Specific 
Relief Aot includes also rules or fegulationa 
made under a statutory power and is not limited 
to Acts of the legislature." In re Q.A. N&teaao, 
31ML.J fi.V4~40M. 125. 

COUTTS TROTTER and KUMARASWAMI 
SASTUI, ,JJ. 

(47* 8. 45. See MAD. ACT III OF 1888 
(City Police), No. i, 31 M.LJ. 42G. 

(48) 8. 54 — Perpetual inj Unction - Right to 
me water decreed m previous suit - Owner 
filling up tank. 

Where a d rt oreo m a previous suit g clearly de- 
clared the right of a person to use the water of 
a tank, the filling up of the tank for it was 
overgrown with weods means the infringement 
of fhat right and should therefore bo restrained 
by a perpetual injunction ospe-ii ili y wfapn the 
party who has acquired the easement offers to 
clear the woods. Aut Behary Gul v. Rameu 
war Mltra, 35 Ind. Cab. 40. 

FLETCI1ER and TEUNON, ,7J. ' 

(49) 8. 54— Co-owner in sole actual occupa- 

tion — Suit for injunction agiinst trespassers — 
Maintainability. Sue CO OWNERS, No. 3, 
3 L.W. 542. c 

(60) 8- 54. See No. 45, supra . 

(51) S. 54, ill. Ip)-— Form of declaratory 
decrees —Award of larger relief than in 
plaint — Legality — Injunction against 
community— Penal Code , S. 296. 

It is desirable that a Court by its deoree 
should determine the rights in dispute as 
definitely as the evidence before it will permit. 
But a decree whioh is not more specific is not 
illegal (a). 

A declaratory deoree of a Civil Court should 
pot be treated as authorising an act whioh is 
per se a criminal offence. In disposing of a 
charge under 8. 296, Penal Code, arising out of 
a dispute between two rival religionists, the 
existence of a declaration regarding the rights 
of either party is doubtless only one of several 
factors whioh might have to be considered in 
deciding the ‘guilt or innooonoo of the accused 
(b). 

An injuqption granted against a community 
sued in a representative oapaaity is good. That 
an injunction oan bo granted against a com- 
munity so vaguely defi oed as “ the inhabitants 
of a* village ” appears from ifi. (p) to S. 54, 
Specific Relief Act, 1877 (c). 

Award of largor relief than that olaimed in 
the plaint iB illegal. Mahomed Hantf Sahib 
y. Anagappa Mudall, 35 Ind. Cas. 106. 
AYLING {tod NAPIER, JJ. 

References : — (a) 2 M. 240 ; 6 M. 203, R. (b) 
34 M. 92, D. (c) 80 M. 185, F, 


fefeeoifie Relief let (I of 1877)-r(ConcZtuftd). 

(52) 8- 56 (b) — British Indian Court if may 
issue injunction to restrain proceedings in 
foreign Court. See FOREIGN COURT, No. 2, 
20C.W.N, 1213. 

(53) S. 56. See No. 45, supra. 

Stami/. 

(1) f Bengal Reg. X of 1829, Ss. 3, 17 and 
Ich. A, Arts 3, 20— Lost deed alleged to 
fi insufficiently stamped — Presumption 
r hat documents accepted by Court are pro- 
perly damped-*- Mortgages in India before 
t1*e Ttansf r of Proverty Act (IV of 1882k— 
No writing required. 

In a suit lor redemption of an usufructuary 
mortgage, dated 1857 the documents on whioh 
t'ho plaintiff relied to establish the mortgage 
was a certified copy of a petition of oompromise 
filed in Court in that year. The suit was b:iaed 
on the recital in the petition relating to the 
mortgugo and the certified oopy in question 
t bearing a oue-rupee stamp was issued in 1857. 
The record of the proceedings in which the 
petition w.iq filed was destroyed in the Mutiny. 
The defendants objeoted that the contract was 
not enforceable, ina u much as the document 
was not properly stamped : 

Ilel l, that before the Transfer of Property 
Act (IV of 1882) came into force, such mort- 
gages could be created without any writing, 
outside the Presidency towns by simple delivery 
of possession ; that the said petition reoited the 
terms on which the then dispute was Bottled, 
amoug them being the agreement relating to 
the usufructuary mortgage ; that the mortgage 
was verbal and was valid and the present suit 
was not based on an agreement oontained in 
the petition ; that if the petition was treated as 
the document creating the mortgage, it must 
be presumed that the officer before whom it 
was presented satisfied himself that it was 
properly stamped and no inference that it was 
not as stamped could be derived from the fapt 
that the copy bears a on' -rupee stamp. Ahmad 
Raza v. Satyid Abtd Husain, 18 Bom. L.R. 
904*20 M.L.T. 447 = 14 A.LJ. 1099*38 A. 
494 = 24 C.L.J. 504 = (1916) 2 M.W.N. 548 = 21 
O.W.N. 265 = 5 L.W. 163 (P C.). 

Lord Shaw, Lord Parmoor and 
Mr. ameer all 

(2) Salt of goods— Contract not bearing eight- 
anna stamp and containing arbitration 
clause , not invalid . 

A contract for sale of goods signed by the 
parties whioh inter alia contains a clause which 
provides for reference to arbitration of disputes 
arising out of the contract, is not invalid on 
the ground that it does opt bear an eight-anna 
stamp. TaVachand y. Loots Dreyfus and Co., 
10 S L.R. 14 = 35 Ind. Gas. 449. 

Hayward, a.j.o. 

(3) Presentation of appeal— On last day of 
limitation — Negligence— Inability to get Btamps 
—Unforeseen oontiogenoy— If proper ground for 
extension of time — Limitation Aot, 8. 0* See 
APPEAL— GENERAL, No. 12, 12 N.L.R* 171. 
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‘Stam f— (Concluded), • * 

(4) Document 80 years old, oopy of— Hand- 
writing -Prosumption as to See E VIDE NOB 
ACT, No. 49, 81 Ind. Gas. 579. 

(6) Seoondary evidence* of unstamped docu- 
ment, inadmissibility of. See LIMITATION 
AOT (1908). No. 127 1 33 lnd. Cas. 661. 

(6) Letter aoonmpanyiug deposit olj title 
deeds, giving a personal reined y to the (mort- 
gagee, if simple mortgage requiring \) be 
stamped and registered as suoh. 8ao TKANlFER 
of Property act, No. 82. 31 M.L.J.I347. 

Stamp Act (1 of 1879)*. 

Ss. 3 (ID— Award whether an * instrument 
of partition ' — Stamp duty —Secondary evidence 
to prove partition — Admissibility — Partial 
partition proved — Shifting of ad us of prodf -• 
S. 91, Evidence Act. Sukh Dial y. Mani Ram, 
29 P.R. 1915 = 27 lnd. Cas. 489^29 P.L.R. 
1916. See Final Part,. 1915, Col. 1266. 

Stamp Act (11 of 1899). 

(1) Ch>t given for an existing liability — 
Promissory note — Want of stamp— 
Inadmissibility of the document in evidence 
— Right to recover on the original cause of 
action— Payments indorsed on the back— 
Period of limitation extended by such 
payments — Payments treated as m discharge 
of the original debt. 

Where in lieu of tho amount due on a settle- 
ment of accounts a chit was given which in 
faot was rquivalent to a -promissory note and 
the chit was unstamped, the chit for want of 
stamp is admissible for tiny purpose. The 
giving of a security iq lieu of existing antece- 
dent debt does not extinguish but merely 
suspends the cause of action on the original 
debt whiob revives if the security be ’not dis- 
charged at- maturity the giving of the security 
being merely a conditional discharge. 

Where tho security oannot be sued upon the 
oreditor can fall back on the original cause of 
•action, payments, made towards the chit and 
endorsed on the chit itself can be treated as 
made towards tho original debt and in reduc- 
tion thereof and suoh payments will oporate to 
extend tho period of limitation for a suit on 
the original cause of action. Ghokkaltogam 
Chetty y. Annamalal Ohetty, 34 lnd. Cas. 
417. 

OOUTTS-TROTTER and SRINIVASA AIYAN- 
GAR, JJ. 

References 7 M. 392; 41 1. A. 142; (1912) M. 
W.N. 764 ; 3 Wallaoe 37 ; 11 C.B. 191 ; 14 C.B. 
(N.S.) 728; (1895) 2 Q.B. 405 ; 5 C.B. (N.S.) 122; 

1 Taunt 353 ; 3 gaBt 252; 1 Salk 124; 3 Q.B.D. 
371 ; 1 Mont, D. and D. 289, 22. 

(2) Impounding documents such as* hat ohitas 
—Jurisdiction— Oiv. Pro . Code , 1908, 
O. VII, r. 14. 

Under r. 14, 0. VII, Oiv. Pro. Code a plaintiff 
is bound to produce in Court the hat ch%ta 
wherein the amount due is mentioned, when 
the plaint is presented. Held the Munsif 
had no juriadiotion to impound the hat chitas j 
other than the one which formed the basis of ' 


Stamp Act (II of 1899)— (Continued). 

the plaintiff's olaim before hftn tin the 
performance of his functions. Saihlihl Mohai| 
*8haha y. Kumud Kumar Bliwai, 35 lnd. 
Cas. 415. 

a MOOKERJEE and CUMING, J.J. 

Reference J5 M. 626, D . 

(3) Ss. 2, cl (2). 3, 19* 35, and Arts. (5) (c)* 
49— Account book— Entry — Undertaking to 
joay with interest— Promissory note or 
agreen&nt— Stamp duty payable— Want of 
stamp— Character of document not altered 
thereby— Execution of promissory note out- 
side British India — Absence *of presenta- 
tion. payment or negotiation within British 
India— Suit on the note without payment 
of stamp — Maintainability in British 
Indian Courts— Orignial consideration — 
Suit when maintainable on— Object of 
promissory note— Evidence Act , 8 91, 

III. (b)— Negotiable Instruments Act , S. 64. 

An entry in the plaintiff’s account books 
signed by Jhc defendant in Russian Territory 

ran in the following terms — ‘ Russian 

gold 'sums (our thousand agreed to be paid 
with interest at eight annas per cent., at 
Shikarpur ' * 

Hdd that the words 4 agreed to bo paid ' 
amounted to an undertaking to pay and that 
the writing constituted a promissory note (a). 
» Held also that, there being no conditions or 
stipulations is excess of the bare agreement or 
I undertaking to pay, the writing is chargoable 
I as a promissory note and not as an agreement. 

Held , further, that as the promissory note 
was made out of Ir^Jia, duty is chargeable 
under Ss. 3 and 19, Stamp Act, only when the 
note is presented, paid or negotiated in British 
India, and that, as none of theso events hap- 
pened, no duty is 'chargeable, and tho note is 
not excluded by S- 35 and is admissible in 
ovidenco (6). 

The object of a promissory note is to show 
that the particular transaction represented by 
the note is a separate transaction and it is 
intended that the remedies in respect of that 
transaction shall be separately pursued fc). 

An instrument may be promissory note 
although it would not pass current as suoh 
among merohanb. The test is not mercantile 
as has been suggested by the terms of the 
statutory definition (d). 

Hgld, also, that the entry is not an acknow- 
ledgment of an existing liability but a promise 
to pay. Moreover the provision a% to future 
interest takes it out of the definition of acknow- 
ledgment in the Stamp Aot (e). # 

Held further that tho plaintiff oannot sue on 
the original consideration because the pro- 
missory note itself is the Agreement of loa 
and the promilsory note must be proved. 
(Evidonoe Aot, S. 91, 111, (b), (/).) 

The question whether a document is oharge- 
able as an agreement under Art. 5 (c) or as a 
promissory note under Art. 49 of the Stamp Aot, 
depends on the matter in the writing in exoess 
of that inolnded in the definition. If this 
exoess matter is mere surplusage it does not 
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alter tbo ohferaoter of the document and it is a 
^promissory note. Ramsing alias Ramlal son 
of Begstng v. Perumal, 9 S.Ej.R, 150*33 Ind.' 
Cas. 583. 

* Pratt, j.c. and Boyd, a.j.c. 

.References :-<a) (1300) L J.^9 Q.B. 331, R. 
ib) 33 M. 337 ; 34 B. 247, R. (c) 30 C. 627. R. 
«(ci) 20 Q B.D. 645 ; 7 Q.B.D. ,165 ; 21 Q.B.D 
352 ; (1907) 1 K.B. 246, R. (e) 35 C. Ill, R \f) 
24 B. 360, R. t 

(4) S. 2 (5) (c). 8ch, 1, Arts. 5, cl. (a) of 
exemptions and 15 — Attested agreement to 
deliver Merchandise with a penal clause 
not bond. 

An agreement to deliver merchandise for con- 
sideration under a penal clause providing 
against breaoh of the covenant is not a bond as 
defined in 8 2 (5) (c) of the Stamp Aot so as to 
be chargeable ad valorem under Art. 15 of the 
1st schedule, even though it be attested by 
witnesses. Such an instrument is an agreement 
under Art. 5 (c) and falls within f exemption 
(a) of that article. 

The distinction between a 6 7 8 9 * 11 bond ” ahd a 
oovenant with a penal clause is that the former 
creates an “ obligation ” the latter does not ,' and 
a breach of an obligation under bond docs not 
“ sound in damages,” whereas breaoh of a 
oovenant must be compensated in damages. 
The fact that it contains a penal clause will not 
of itself convert an ordinary agreement into*.* 
bond. Collector of Rangoon v. Maang Aung 
Ba, 9 Bur. L.T. 111*8 L.B.R. 382*33 Ind. 
Cas. 920. 

FOX, C..7. and TWOMEY, j. 

(5) Ss. 2 (22), 35. Sch.' I, Arts. 13, 49-Pro- 
missory note — Payable otherwise than on de- 
mand— Agreement -Court Fees Act, S- 13 — 
Court-fees, refund of. Katchl Rowther y. 
Naina Mohamed, 28 Ind. Gas. 300 = 8 L.B.R. 
165. Bee Final Part, 1915, Col. 1266. 

(6) 8. 3— Mortgage deed executed by Collec- 
tor — No exemption from stamp duty. Bee U P. 
ACT II OF 1903 (BUNDKLKHAND ALIENATION 
OF Land), No. 3, 14 A.L.J, 422. 

(7) 8. 3. See No. 3, supra. 

(8) 8. 19. See No. 3, supra. 

(9) Ss. 26, 35, 61 and Art. 35— Document 
leasing land for 10 years for oasuarina 
plantation— Construction — Document un- 
stamped but registered— Liability for sthmp 
duty— Unstamped instrument admitted in 
evidence — Effect — Procedure. 

Under an instrument called a lease, the 
defendant was entitled to the exclusive posses- 
sion of a certain land for 10 years. His obliga- 
tion was to pi mt and rear at least fifty thousand 
casu/irinn trees. The trees when grown wore 
to be out at tbo expense of both the parties and 
tho plaintiff was entitled to a moiety of the 
sale- proceeds. There was no date or period or 
periods fixed for that outting. 

The instrument was not stamped though re- 
gistered. Plaintiff sued for damages for breach 
of the terms of the instrument. Defendant 
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contended the instrument being unstamped, 
plaintiff oould get nothing by reason of 8* 26, 
Stamp Aot. Reid that the value of the subject- 
matter of the instrument was not one which 
oould not t)e ascertained at the date of its exe- 
cution , and 8. 26 of the Stamp Act did not 
apply/ . 

Per Abdur Rahim , «/. — TJhe oases which were 
intei/ied to be covered by S. 26 are like that of 
the irodjioQ of mines whioh is expressly men- 
tioned in that eeotion, where what will be 
realised is altogether uncertain ; not merely the 
market value, but alsd the quantity of the 
articld bargained for. * 

Per Srinivasa Aiyangar % J — The document 
is really an assignment of the land for a term in 
consideration of recovering half the proceeds of 
'the trees rearedfen the land wh^n they were fit 
for outting. 

8. 26 applies only to oases where the instru- 
ment is chargeable with an ad valorem duty, 
and where no duty is payable at all, there is no 
question of any ad valorem duty payable on 
'the instrument. 

Where an unstamped document has been 
admitted in evidence, it cannot be called in 
qusetion in appeal, except under 8. 61 of the 
Stamp Aot. 

It is even doubtful whether Art. 35 of the 
Aot applies to all leaser Kondapi Sashay y a 
v. Grandht Yenkata Subbayya Chetty, 31 M. 

L. J. 234. 

abdur Rahim and Srinivasa aiyanoar, 
jj. 

References:— 3 M. 342; 4 M.L.J. 201; (1897), 
Bom. P.J. 382, R. 

(10) 8. 26, Sch. I, Arts. 5, 6 and 40. See 
Transfer of Property aot, No. 82, 31 

M. L.J. ?47. 

(11) S. 35— Promissory Note — Insufficiency of 
stamp— Admissibility in evidence. 

The defendants passed to tho plaintiff on an 
eight-annas stamp £>apcr an instrument whioh 
ran as follows : 

“ We have this day received from you 
Rs. 25,000 in cash. Interest thereon has been 
fixed at the rate of 12 annas per cent, per 
mensem. The said interest is to be paid every 
month as it accrued due, and the period fixed 
in respect of the above written amount is 
three years.” 

The plaintiff having sued on the instrument, 
the defendants contended that it oould not be 
admitted iu evidence fur insufficiency of stamp. 

Held, that the instrument was not a promis- 
sory note nor did it fall under the absolute 
prohibition of 8. 35, Stamp Aot, 

Ordinarily where a person acknowledges to 
have received a definite sujou of monoy on a 
certain dato for a certain term, there can be no 
reasonable doubt but that what he means is 
that on the expiration of that term he is will- 
ing to repay the money on demand. Pratap- 
chand Gulabohand v. Purushotamdaa Maljl, 
18 Bom. L R. 124 = 33 Ind. Cas. 366. 

Beaman, 2 . 

(12) . 8. 35. See Nos. 3, 5. 9, supra. 
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(13) Ss. $5 and 86 — Duty of Appellate Court 
where a document not stamped or not suffi- 
ciently stamped is admitted by lower Court 
— Admission of unstamped instrument 

Held that the Legislature forbade the Courts 
acting upon an unstamped documoht when it 
is not produoed before it. but did not^ forbid the 
giving of a decree upon an unstamped dooVjment 
whioh had been wrohgly admitted in eviclwnoe, 
because the duty and penalty could bo levied 
Jby tbe Oolleotor. * ( 

Held further that the provisions of 8. 39 are 
evidently intended to .prevent injustice and it 
would be obviously unjust for an Appellate 
Oourt to dismiss a suit on the ground that 
a document, whioh the first Court bad admitted 
in evidence, was unstamped or insufficiently 
stamped, seeing that if the objection bad bfeen* 
taken in the fitst Court the document could 
have been properly admitted in evidence on 
payment of stamp duty and penalty. Ml Mi v. 
Sohan Slogh, 8 Bur. L.T. 290-33 lud. Cas. 
595. 

McCOLL, J.C. 1 

(14) S. 36. See No. 13, supra. 

(15) 8 . 44, scope of — Stamp duty and penalty 
— Joint- executants — Contribution. Raman 
Ghetty v. Nagappa Chetty, 2 L W. 1024-31 
Ind. Cas. 285. See Final Part, 1915, Col. 1268. 

(16) S. 61. 8ee No, 9, supra. 

(17) 8. 62. See No. 23, infra . 

(18) Sell, I, Art. 5 (c)— Hire-purchase instru- 
ment — Agreement or -conveyance— Stamp- 
duty. 

An instrument described #s a hire-purchase 
contract was entered into between A and B 
whereby one Linotype Machine was hired by 
the latter for 27 months upon terms and condi- 
tions set forth in the document. The quostion 
arose whether this is to be stamped as an agree- 
ment or a conveyance. 

Held, upon the construction of tbe document, 
that it is simply an agreement to hire tho 
machinery in question, with an option on the 
part of the hirer to purchase, and as such it is 
liable to be Btamped as an agreement within 
the meaning of Art. 5, ol. (c) of Boh. 1 to the 
Btamp Act and not as a oonveyanoe. In re 
Linotype and Machinery Co., 24 C.L.J. 93 = 
20 O.W.N. 1262 = 44 0. 72. 

SANDERSON, C J., MOOKEKJEE and 

Chaudhuri, jj. • 

(19) Art. 5. See Nos. 3, 4, 10, supra. 

(20) Art. G. See No. 10, supra. 

(21) Art. 13. See No. 5, supra . 

(22) Art. 35. a See No. 9, supra. 

(23) Sch. I v Art. 35 and 8. 62 (6)— Amaldus- 
tak, whether it requires stamp— 4 ^Conviction 
under 8 . 62 (5), if maintainable — Schedule 
of 8tamp Act , if exhaustive . 

The schedule attached to the Stamp Aot 
must be treated as exhaustive. 

An agreement for a lease, whereby no rent is 
reserved and no premium paid or money advan- 
ced, 19 not inoluded in the sohedule and does 
<not require a Btamp. 


Btamp Act (II of 1889)— {Concluded). 

Beld % on a construction of arAaldustafp whioh 
waB for a term of seven years but wherein no 
cent was fixed, that tbe document did nolf 
require stamp, and so the oonviotion of the 
•executant of the doouraeDt under S 62 (5} of 
the Stamp Aot was set aside. Muisamraat 
Sunder Kuer v*. King-Emperor, 20 C.W.A. 
923. # 

ROE and ADA PRASAD, JJ. 

^ (2 44 Art. ,40. See No. 10, supra. 

(25) Art. 49. See Nos. 3, 5, sup%a. 

(26) Sch. 1, Art. 55 — Stamp duty Release . 
Jlban Kuar v. Goblnd DaB, 13 A.x. J. 1109 = 

38 A. 56 = 31 Ind. Cas. 404. Beo Final Part, 
1915, Col. 1269. 

Btamp Duty. 

Redemption of mortgage — Appeal from deoree 
of lower Court — Payable on memorandum of 
appeal. See COURT-FEES, No. 4, 30 Ind. Oas. 
322. 

Standing Timber. 

Immoveable property — 11 Standing trees.” 
See Registration act (1908), No. 2, 36Iqd. 
Cas, 713. 

Standing Trees. 

Immoveable property — 11 Standing timber.” 
Sea Registration act (190S), No. 2, 35 Ind. 
c*«8. 713. 

Stanl. 

(1) Malabar Tar wad— Karnavan becoming a 
— Succeeding karnavan incapable of business 
management — Karar testing management in 
stani. See MALABAR LAW <TARWAD), No. 

39 M. 918. 

St. 6 and 7 Ylct., c. 73 (Solicitors Act). 

8. 48. Bee LEGAL PRACTITIONERS, No. 

24 C.L.J. 382. 

St. 11 and 12 Ylc., c. 21 (Insolvency Act, 1848). 

See ACT III OF 1909 (PRESIDENCY TOWNS 
INSOLVENCY), No. 2, 20 M.L.T. 311. 

St. 24 and 25 Ylc., o. 67 (Indian Council's 
Act, 1861). 

8. 43. See BEN. ACT V OF 1911 (CALCUTTA 
IMPROVEMENT), No. 1, 24 C.L.J. 246. 

St. 24 and 25 Ylct., c. 10} (Charter Act). 

(1} Ss. 8, 11 and 15 — Effect of, on the pre- 
existing judioial system. See VAKXj, No. 1, 31 
M.L.J* 698. 

(2) S. 11. Bee No. 1. supra . 

(8) S. 15— Power under, when and bow to be 
exercised. See ABATEMENT, No. 2, (1916) 
M.W.N. 301. # 

(4) 8. 15— Decision of Revenue Oourt— Revi- 
sion to High Oourt if competent. 8ee MAD. 
act I of 1908 (Estates Land), No. 42, 
3 L.W. 158. 

(5) S. 15. See Revision, No. 4, 34 Ind. 
Oas. 503. 

(6) S. 15. See No. 1, supra. 
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St. 56 and 47 Yic., c. 02 (Bankruptcy Hot, 
1888 ). # , 

(1) 8s. 27 (1) and 102. 8eo ACT HI OF 1909 
^PRESIDENCY TOWNS INSOLVENCY), No. 2 f 
20 M.L.T. 811. 

f2) 8. 102. See No. 1, supra . 

Eft. 5 and 6 Geo. Y, ch. 61 (Government of 
, India Act, 1915). t 

(1) 8. 107— High Court’s power of interference 
in rovision. See ACT IX OF 188? (PROVIN- 
CIAL SMALL CAUSE COURTS), No, 7, 20 
C.W.N. 1080. 

(2) 8. 107. See LEGAL PRACTITIONERS 
ACT (1879), No. 10, 1 Pat. L.J. 576. 

Statutes, Construction of. 

See Legal Practitioners’ act (1879), 
No. 1, 31 M.L.J, 698. 

t 

Stay of Execution. 

(1) Duty of Court of appeal. See APPEAL 
(General), No. 6, 23 C.L.J. 310. # 

(2) Application for setting aside of ex c parte 
decree — Time allowed to pay the decree amount 
— Order whether operates as a stay of exception 
of ex parte decree. See CIV. PRO. CODE (1908), 
No. i-a, 3 L.W. 35. 

Stay of Proceedings. 

Pendency of appeal against an order refusing 
to set aside ex parte decree, in exeoution^- 
Disoretion of Court. See ClV. PRO. CODE 
(1908), No. 498, 35 Ind. Cas. 443. 

Stay of Suit. 

(1) Reference to arbitration— Suit filed after 
reference — Court's power to Btay suit. See 
SCT IX OF 1899 (ARBITRATION), No. 1, 
10 A.LR. I. 

(2) See ClV. PRO. CODE (1908), No. 16, 24 
C.L.J. 514. 

(8) See ClV. PRO. CODE (1908), No. 15, 12 
N.L.R. 174. 

(4) Two suits in Karachi Court and in Cal- 
cutta High Court in respect of same subject- 
matter — Stay of proceedings — Jurisdiction upon 
what depends. See ClV. FRO. CODE (1908), 
No. 14, 43 C. 144. 

Step ln aid of Execution. 

(1) Execution application, not giving dates of 
prior applications — Rbturn for amendment-^ Re- 
presentation not made— -Step-in-aid of execution 
—Limitation Act (1908), Art. 182 — ' Applying 
in accordance with law,’ construction of, if 
affected by O. XXI, r. 17, Civ. Pro. Code — 
Practice. See ClV. PRO. CODE (1908), 
No. 441, 4 L.W. 103. 

(2) 8eo Execution of decree, No. 19, 
24 C.L.J. 462. 

(3) Application by decree-holder for exten- 
sion of time— Whether a. See EXECUTION 
OF DECREE, No. 10, 14 A. L.J. 890. 

(4) Application by decree-holder to realize 
money deposited in Court is a step. See EXE- 
CUTION OF DECREE, No. 5, 18 O.O. 359. 


k Step-lo-ald of Execution— [Concluded).* 

(5) Application to transfer decree to another 
Court for execution is a. See EXECUTION OF 
DECREE, No. 4, ll A. L.J. 415. 

(6) Batta memo, f£r issue of notice to judg- 
ment-debtor under S. 248, Civ. Pro. Code (1882), * 
whether a step-in-aid- See EXECUTION OF 
DECREE, *No. 1, 3 L.W. 34. 

(7) 1 Application ‘for adjournment — When 
save! limitation. See LIMITATION ACT (1908), 
No. Jl89v 33 Ind. Cas. 79. 

Stifling Criminal Prosecution. 

Sea CONTRACT ACT, No. 12, 31 M.L.J, 264. 
Straits Settlements Bankroptcy Ordinance. 

S. 30, cl. (4) — Bankruptcy — Discharge 
* ' by Singapore Court— Whether operates as 

discharge from debts in Ihdia — Discharge 
of father — Liability of sons in a joint 
Hindu family . 

The first defendant and his undivided 
brother, the 3rd defendant, who were trading in 
Singapore were adjudicated bankrupts under 
Straits Settlements Bankruptcy Ordinance by 
the Singapore Court. They had some family 
property in India. The plaintiffs who were 
also trading in Singapore proved their debts, 
which were contracted by the bankrupts (defend- 
ants) at Singapore and were payable there, 
and received dividends. Finally the bankrupts 
were discharged under the Ordinanoe. The 
plaintiffs now wanted to make them liable in 
India since they had their domicile in India 
and possessed some properties 'there. 

Held , that the dieoharge under the Ordinanoe 
operated as a discharge from the debts in this 
country. 

Held also, that the sons of the bankrupts 
were not liable forsuoh debts. 

A Hindu son is not jointly bound with his 
father to pay his debts within the meaning of 
8. 30, ol. (4) of the Ordinanoe. 

Adjudication and apsignment of thn bank- 
rupts’ property under the Qrdinance does not 
operate as an assignment of immoveables or 
moveables in India. Narayanan Ghettlar v. 
Yeerappa Chettlar, 31 M.L.J. 386 = 20 M.L.T. 
318 = (1916) 2 M.W.N. 271 = 4 L.W. 422 = 35 
Ind. Cas. 918. 

AYLING and SRINIVASA AlYAKGAR, JJ. 

Straits {Settlements Limitation Ordinanoe. 

(1) Ss, 17 (1) and 22 — Death of partner 
leaving will — Executor if competent to sue 
for dissolution before probate obtained — 
Probate applied for in Court of domicile in 
India— Suit by administrator pendente lite. 
if may be brought more than three years 
after testator's death — Substitution of 
executor in place of administrator pendente 
lite— Suit if to be regarded as instituted 
on date of substitution— Civ. Pro . Code , 
Ss. 133, 169— Order competent only under 
latter section, drawn up erroneously, if 
may enable defendant to escape liability . 

8, one of two exeontors named in a will left 
by a person who was a native of and domiciled 
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Straits Settlements Limitation Ordinance 

— [Continued). 

in British India (hiB co-exeoutor having re- 
nounced probate), applied ’in August 1907 in 
the Court of the District, Judge of Madura in 
the Madras PreBidenoy for proof of the will in 
solemn form (in view of caveats entered against 
the proof of the will) and probate .fas not 
granted till 10th March 1913. Mf&nwftle on 
the 7th Maroft 1910, letters of administration 
pendente lite were granted to P by the Su treme 
Court of the Straits Settlements to tine tstate 
of the testator Bituate within the jurisdabtion 
of that Court, rfhd en*33rd October 1911, P 
instituted a suit for dissolution of partnership 
against 6. N., with whom the testator for some 
years prior to his death (which took place on 
11th November 1904) carried on a mbDey- 
lending business m Singapore. Tho defenoe*wai 
that the suit* was time- barred, having been 
instituted more than three years from the date 
of the dissolution. Pending the suit, letters of 
administration pendente lite granted to P were 
cancelled and in lieu thereof letters of adminis- 
tration with tho will annexed were granted tcJ 
S, and on 14th April 1913, au order was mado 
in the suit striking out P and substituting S 
as the plaintiff, whereupon it wag further con- 
tended in defence that the suit must be deemed 
to have been instituted on 14th April 1913 
under S. 33 of the Limitation Ordinance and so 
was time-barred. 

Held — that the Buit was time- barred when 
it was instituted by P on 23rd October 1911, 
B. 17 (1) of the Ordinance not being applicable 
to the oase to save limitation. 

That, if it had been within time when ins- 
tituted by P on 23rd October 1911, the suit 
WQuld not have been barred by reason of tho 
substitution made on 14th April 1913 and 
necessitated by a ohange or devolution' of inte- 
rest pending the suit. 

An executor deriveB his title and authority 
from tho will of his testator and not from any 
grant of probate. The personal property of the 
testator, including all rightH of action , vest m 
him before the testator's death, and the oon- 
sequenoe is that he oan institute an action in 
the oharaoter of exeoutor before he proves the 
will. He oannot obtain a decree before probate, 
not because his title depends upon the probate, 
but beoause the production of probate is the 
only way in whioh, by the rules of the Court, 
he is allowed to prove his title • 

An administrator, on the other hand, derives 
title solely under his grant and oannot institute 
an action as administrator before he gets his 
grant.. 

In the oasepfa cause of aotion arising in 
favour of the estate of a deceased person At or 
after hie death, time will at onoo begin to run, 
if there be an exeoutor, even though* probate has 
not been obtained ; but if there be no exeoutor, 
time will run only from the aotual grant of 
letters of administration. 

S. 17 (1) of the Limitation Ordinanoe was 
probably intended to apply this rule. 

There Is nothing in the Ordinance to oonfine 
“legal representative" to a person to whom thfe 


Straits Settlements Limitation Ordinance 

— ( Concluded ). # ^ 

Court has actually made a grant. *But tho 
>worda 11 capable of instituting an aotion ” mean 
capable of instituting an aotion in whioh a decree 
might be obtained. The will under whichjihe 
executor claims must be capable of probate. 

According to # EnglisN practice (which, in the 
absence of local law, was to be followed and 
adopted in the Straits Settlements) probate ma# 
be granted of a will of a person domiciled abroad 
upoii proMtthat. it is a valid will according to 
the law of the domioile and tbjjfct there are 
assets within the jurisdiction. It is not neoes- 
sary that it should be first proved mi the Courts 
of the domicile. 

That in this case, probate could be granted 
since August 1907 to S alone (his oo-exeoutor 
having renounced at some time before August 
1907) and the suit instituted more than three 
years after August 1907 was time-barred. 

Quccte Whether one of two joint oxeoutors 
can properly institute proceedings on behalf of 
the estate., 

8. 22 contemplates esses in which an aotion 
is defective by reason of the person or one of the 
persons in whom the right of action is vested 
not*being beforo the Court. It has no applica- 
tion to oa^es in which the action wbb originally 
properly constituted as to parties, but has be- 
come defective because there has been a change 
or devolution of interest. Such oases do not fall 
frithin 8. 133 of the Civ. Pro. Code (which pro- 
vides against the defect of an aotion on the 
ground ol a defect of the first sort and enables 
the proper party to be added or substituted) 
but within S. 169 of the Code, and the proper 
remedy is by way of An order to carry on pro- 
ceedings, and not of an order adding or substi- 
tuting parties. The proviso to S. 22 of the 
Ordinance may have been inserted per cautelam 
and cannot be relied on as controlling the 
operative words. 

The faot that the order was not drawn up in 
aocordance with S. 169 of tho Civ. Pro. Code, 
the only section under which the order was 
competent, could not be Uken advantage of by 
the defendant to escape a liability to whioh he 
would have been subject, if the order had been 
made in proper form. Soona Mayna Kena 
Roona Meyappa Ghltty v. Soona Navena 
Suppramanian Chitty, 20C.W.N. H33 = il916) 
M W.N. 455 = 18 Bom. L.R 642 = 35 lnd. Cas. 
323 (P.G.). 

* Earl Lorebijrn, Lord atkinson, 
Lord Parker and lokd,Sumner. 

(2) S. 22. See No. 1 , supra . 

Striking off Application, , 

Exeoution application struck off — Restora- 
tion -Objection as to limitation — Jurisdiotion. 
See Civ. Pro* Code (1909), No. 372, 35 lnd. 
Cas. 337. 

Sub-leaie. 

(1) Bengal Tenancy Act (VIII of 1895). S. 85 
— Admissibility in evidence— Oral evidence 
of the terms of agreement— Evidence Act 
(I of 1872), 8. 91. 
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Sub-lease— (Concluded). 

Wherq a sv.b-rease has been registered in con- 
travention of the terms of S. 85 of the Bengal 
Tenancy Act and has been followed by posses- 
sion, the sub-lessee, if dispossessed, is entitled 
to recover possession (a). Goneih Mondol v. 
Thanda Namasundrani, 24 C.L J 539. 

• Fletcher and Richardson, jj. 
References (a) 13 Q.L.J. 649, F ; 16 C.L J. 
144 ; 17 C.W.N. 59, D. 

(2) Validity, who can question— Bengal ten- 
ancy Act (VIII of 1865), S. 85 (l\. 

Where a wnh- lease oreated by a raiyat for a 
term exceeding nine years was the only title on 
whioh the gr&ntee relied so that be could not 
fall back on prior possession as tenant or other- 
wise, bis suit to recover* khas possession was 
dismissed (a). Balsnab Charan De v Sarat 
Chandra Kar, 24 C.LJ. 538. 

D. OHATTERJEE and CHAPMAN, JJ. 
References :-(o) 16 C L.J. 144 ; 17 C.W.N. 
69, F. 

Submersion. 

(1) See ADVERSE POSSESSION, No. 5, 19 
O.O. 374. 

Sub mortgage. 

Mortgagor paying off mortgage amount with- 
out notioe of the sub-mortgage — Good faith of 
mortgagor — Bub-mortgage, if extinguished — 
Right of sub-mortgigee, to enforce mortgage 
security. Bee MORTGAGE (GENERAL), No. 26, * 
4 L.W. 602. 

Subordinate Judge. 

Decision of, on the Bmall Cause aide — 
Appeal— Revision — Procedure. Bee ACT III 
op 1907 (Provincial Insolvency), No. 65, 
31 Ind. Caa. 16 = 5 L.W. 220. 

Subordination of Courts. 

Power to make comment upon judgment of 
superior Court— Duty of Lower Court to 
treat such judgment with proper deference . 

It is the duty of a Court of inferior jurisdic- 
tion to treat the decision of a superior Court 
with proper deference. A Judge however bril- 
liant and well trained a lawyer be may be, is 
not entitled to refuse to follow the decision of 
the High Court to which his Court is subordin- 
ate, still less is he entitled to ait in judgment 
upon the decision of such a High Court and 
declare it to be erroneous. Habib Ullah Shah 
y. Bakht Ball Singh, 20 Ind. Cas. 292. 

* Lindsay, j.c., and Kanhaiya L Al, 

A.J.O. c 

References : — 2 A.L.J. 498 = A.W.N. (1906), 
184 = 2 Cr. L.J. 395 = 28 A. 62, R. 

8nbrogatlon. 

(1) Stranger paying off a subsisting mortgage 
—Subrogation to mortgagee’s position. See 
Contract Act, No. 77, 18 Bom. L.R. 700. 

(2) Payment of prior mortgage with money 
borrowed — Right of lender. See MORTGAGE 
(SUBROGATION), No. 2, 36 Ind. Cas. 992. 

(31 Salvage lien — Prior and subsequent mort- 
gage. See Salvage Lien, No. i, 14 A.L.J. 
963. 


Subscriptions. 

Public institutions — Committee’s, power to 
oolleot subscription— Obligation of Committee 
to general public to aooept subscription offered. 
See PUBLIC INSTITUTIONS, No. 1, 19 0.0. 15. 

Bub-Settlement Sot. 

See OUDH ACT XXVI OF 1866. 

Substituted Servlcfc. " * 

Sufficiency of— Refusal to set aside ex parte 
•decref— Appeal. See CIV. PRO.. CODE (1908), 
No. 349, 20 O.W.N. 173. 


Sub-tenant. r 

(1) Suit for rent by tenant against trespasser 
treating him as. maintainability of — Tenant 
and * sub-tenant, nature of their relationship. 
See OUDH ACT XXU OP 1886 (OUDH RENT), 
No. 40, 19 0.0. 370. 


Succession. 

(1) Bee Landlord and Tenant, No. 44. 
&3 Ind. Cbb. 236. 

(2) To office of darago — Custom. See RELI- 
GIOUS Endowments act, No. 3, l Pat. L J. 
437- 

Succession Act. 

See ACT X OF 1865. 

Succession Certificate. 

(1) Application for succession certificate — 
Security demanded— Rejection of appli- 
cation for furnishing inadequate security — 
Second application not barred. 

held that tbo mere faot that previous grant 
of succession certificate waa subject to condi- 
tions which were not complied with is no ground 
for refusing a second application. Porna 
Koer v. Chunni La), 14 A.L J. 654 = 35 lod. 
Cas. 718. 

WALSH and SUNDER LAL, JJ. 

(2) Failure of plaintiff to produce certificate 
in first Court — Duty of Appellate Court to 
permit him to do so in appeal. 

Where a succession certificate necesEary for 
the purpose of a suit was not produced in the 
Court of firat inslanoe, the Appellate Court 
before whom the certificate was produced 
should permit the plaintiff to do so, making 
such order as to costs as is proper by reason of 
the non-prrduction of the certificate in the Court 
of first instance. Muralldhar Roy v. Mohlnl 
Mohan Kor. 30 Ind. Cas. 510. 

WOODUOFFE and COXE, JJ. 

(3) Position of person who has obtained a — 
Question of law — Appeal to Privy Council. Seo 
CIV. Pro. CODE (1908), No. 213, 14 A.L J. 143. 

(4) Application for, as heir— Right as legatee 
not set up— Genuineness of Will not gone into 
- Registration. See LIMITATION ACT (1908), 
No. 165, 32 Ind. Cas. 99. 

Succession Certificate Aet (VII of 1889). 

(1) Muhammadan family governed by Maru- 
makhatayam Law — Karar — Construction 
' of. 
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Suomilcw Certificate Act (YII of 1^9) 

—(Continued). 

Where* a karar or family settlement in a 
Mahomedan family governed by the Maru- 
makkaiayam Law contained the following, 
vie. — 11 The properties Acquired by members of 
eaoh Tavazhi as their own as well*as those that 
may be so acquired, shall, on the death of such 
aoquirers, lapse only to their Tdwst i, ” held 
that there was nothing in* the language^) show 
that the acquirer of the property debarred him- 
self from dealing with it duriDg Us lj/e-tim^ 
either by alienation inter vivos or by metp s of a 
will. So a legatee plaimiug under suoh a will 
qf Buoh a member has a prtma facie title under 
the will to a succession certificate. Koyattl 
Hajl v. Koyaman Kuttl Hajt, 31 Ind. Cas. 
416. 

Abdub Rahim and Spencer, jj. . B 

• 

(2) 8s. 1 (4), 6 — Residential abadi and place 
of business of deceased within jurisdiction 
— Authority to hear application for grant of 
succession certificate — Dispute between 
parties capable of being settled in adminis- 
tration proceedings — Application , whether 
barred — Grant of succession certificate, 
effect of — Elaborate enquiry, whether 
necessary 

The grant of succession oertifioate does not 
establish tho title of the grantee as the hoir of 
the deceased, but only furnishes him with an 
authority to collect the dobtB and allows the 
debtors to make payments to him without 
inourring any risk 

Two rival cjairaants applied for the grant of 
a suocesBiou oertifioate in order to oolleot debts 
due to the deceased. E-jeh one based hiB olaim 
on an alleged adoption by the dtoeased. On 
appeal by the one, whose olaim waH negatived, 
the objection was taken as to the jurisdiction of 
the trying Court. 

Held) (1) that, inasmuch as the deceased at 
the time of his death had bis ordinary plaoo of 
residenoe within the jurisdiutiou of the trial 
Court and did his business there, the Court had 
sufficient authority under S. 5 of the Buooession 
Certificate Aot to dispose of the proceedings ; 

(2) that the application could be entertained 
even though the dispute between the parties as 
to the entire estate could be easily settled in 
proceedings taken under the Probate and Ad- 
ministration Aot, and that B. 1 (4) did not oiler 
any impediment to the grant of the oertifioate 
Ram Saran v. Gappu Ram, 71 P.W.R. 1916- 
33 Ind. Cas. 603. 

BHADI Lal, J. 

(9) Ss. 3, 4— Insurance policy— Unascertain- 
ed sum of money due thereunder — Whether 
forms phrt of estate of deceased — Not a debt 
for which succession certificate can be issued 
— Certificate if necessary for realising t)ie 
same — Nominee under policy — No transfer 
nor trust in his favour . 

An unascertained sum of money in insurance 
is part of the estate of the deceased (a). 

A nomination by the deceased for insurance 
money does not operate as, a personal transfer 
and it oreates no trust in favour of the nominee. 

86 


Baooetslon Certificate Ret (YII of 1889) 

—(Continued). 

9 

An unliquidated sum of monef due under an 
insurance polioy cannot be desonbed as a d^bt 
aooruing due to the estate lb). 

An insurance polioy ib not contemplated by 
S 3 of the Succession Certificate Aot and ike Aot 
does not give pay general power of administra- 
tion of the estate ot th*e deceased. It is confined 
and absolutely oonfiifed to the collection .of 
debts whioh were existing in Ibo lifetime cf the 
deeeased and have accrued due prior to bis 
death. Cnaruilla Dasi v. Jyotish Chandra 
Blrkar, 33 Ind. Cas. 157. • 

HOLMWOOD and IMAM, JJ. 

References : — (a) (1892) 1 Q.ft. 147 ; 36 M. 
162 (167); 37 B. 471; 20 O.L.J. 44 = 18 C.W.N. 
1335 = 26 Ind. Cas. 286. R. (b) 36 C. 936 ; 
1 El. Bl. & El. 63; 120 E.R. 430=113 R.R. 
646, R. 

(4) 8. 4 — Assignment of debt by certificate- 
holder — Right of assignee— Fresh certificate 
unnecessary. 

A doorae for possession of certain property and 
tor; mesne profits was passed in favour of A and 
his wife. The wife died after the date of the 
decree. A had obtained letters of administra- 
tion in respect of the estato of his wife. lie 
transferred his own rights under the decree, as 
also those of his wife to H. H applied for 
execution of tho decree. The judgment-debtors 
objected, inter alia , that tbe flecree could not 
be executed without either letters of adminis- 
tration or a succession certificate being granted 
to the transferee : 

Held, that II could exeouto tho decree with- 
out any fresh lottys of administration being 
granted to him. 

Per Walsh t J . — A person claiming as an 
assignee of a debt which was due to the estate of 
a deceased persou is not claiming “ ibe effects 
of the deceased.” From tho date of assignment, 
tho debt due to tbo deceased ceases to bo part 
of the deceased's effects. 

The olaim contemplated by sub-8. 1 of S. 4 
of tbe Suooession Certificate Aot is a claim 
made by a person in the capaoity of, and as a 
personal representative of, a deceased person. 

Per Sundarlal, J. — An enquiry as to the 
validity of transfers made by a oerulicate-boldor 
is foreign to tbe scope and object of Act VU of 
1889- Goswaiul Sri Raman Lalji v. Hari 
Das, 14 A.L.J. 677 = 38 A. 474 = 34 lud. OaB. 
364. 

Walsh and Sundar Lal^ jj. ® 

(5) S. 4. See No. 3, supra . 

(6) S. 4 {a)— Representative title — Hindu Law 
( Joint family)— Survivors, right of, on death 
of member if to get succession certificate — 
Partnership— Surviving partner it can get 
succession certificate — Contract Act IX of 
1872, 8s. 45. 263. 

Where one member of a joint undivided 
Hindu family dies, the other members succeed 
to him by survivorship and do not require any 
Buooession certificate in order too sue for debts 
due to the family. 
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Succession Certificate Act (YII of 1889) • 

— ( Continued ). 

i 

A partner having died the surviving partner 
dc^es not succeed to the dead partner by survivor- 
ship. 8o it a surviving partner olaims to be 
entitled to the effects of the deoeased partner as 
dne to himself alone, a succession certificate is 
neoqssary. Gurdltta Mai v. Dfearl Mai, 31 
Ind. Gas. 901. c 

, JonNSTONE, C.J. 1 

(7) S. 4 (1) (d)— Married Women's Property 
Act (III of 1874), 8. 6— Policy piyablf to 
assured in 1983 or to his wife , if he died 
previously— Jurisdiction to grant certificate. 

R insured bjs life in 8. Co. and died in 1914. 
Under the terms of the Polioy the amount 
assured was payable to R in 1933 or to his wife 
in case of his death earlier. The wife having 
applied for a succession certificate in respect of 
the insurance amount, held that the Insurance 
Company was not the debtor of the deceased 
in respect of the sum insured ; that the widow 
was not entitled to that sum as part of the 
effects of the deoeased person ; that the said 
sum did not form part of the deceased’s estate 
but that the widow was the beneficiary Who 
booame entitled to the beneficial interest in that 
sum in her husband’s death; and that conse- 
quently the application for the succession 
certificate was misconceived. R Srinivasa 
Charlar y. S. P. Ranganayakl Animal, 3 L. W. 
466 = 32 Ind. Gas. 991. 

Sadasiva AlYAit and Napiek, JJ. 

(8) Ss. 4, 6 — Title of predecessor- in- interest— 
Recoverability of the debt— Matters which 
the Court should consider before granting 
certificate . 

A Government Promissory Note was transfer- 
red by a registered deed of assignment and the 
transferee applied for a succession certificate in 
respect of the note. The Court found that the 
applicant was the representative ol his assignor, 
but being of opinion that it war not established 
that the assignor himself had a good and subsist- 
ing title to the note at the date of the assign- 
ment, the Court refused to grant the certificate. 

Held , whether the assignor of the applicant 
had a valid title or not or whother the assign- 
ment conveyed any title to the applicant, or 
whether the debt secured by the promissory note 
was recoverable or not, were not matters which 
the Court had to determine upon an application 
for a certificate. Tho only question which the 
Court had to decide was jyh ether the applicant 
vpas the representative of the person to whom thb 
debt was allege^ to have been duo. Radhika 
Prasad Bapull v. Secretary of State, 14 A.L. 
J. 650 = 38 A. 438 = 35 Ind. Cas. 711. 
PlGGOTTand BaNERJI, JJ. 

(9) 8. 5. See No. 2, supra . 

(10) S. 6. Boo No. 8, supra. 

(11) 8. 14 — Succession certificate— Orant to 
widow— Death of widow— Fresh certificate , 
application by daughter lor— Court- fee if 
must be paid again — Analogy of administra- 
tion de bonis non, if applies— Fiscal statute t 
Interpretation of— Court Fees Act , 8- 1, 
Art . 12. 


Sapeeislon Certificate Act (YII of 1389) 

— ( Concluded ). 

Whenever a fresh succession oertifioate is 
taken, even though* it is to oolleot debtB for 
whioh a succession certificate has already been 
taken out and the duty paid, the duty prescrib- 
ed by the Court PeeB Act must be paid. 

R, tha widow of a deoeased Hindu, took out 
a suooMsion" oertifioate in reBpoot of oertain 
debts due to the deoe&sed. After her death, 8, 
the daughter of the deoeased, applied for snooeB- 
gion oeltifivate in respeot of the same debt and 
urged (hat stamp duty upon tho debts having 
once been already paid by R, she was not bound 
to pay d,uty again : n 

Held— That it was an application for a certi- 
ficate within the meaning of B. 14 of the 
SucoeB&ion Certificate Act and Court-fee was 
payable on it as suoh. 

One fiscal Act cannot be construed by another 
fisoal Aot. In re Baroje Bashtnl Debt, 20 G. 
W.N. 1125 = 36 Ind. Cas. 125. 

Fletcher and Teunon, jj. 

SvccesBlon Property Protection Act. 

Bee ACT XIX OP 1841. 

Sudra. 

Hindu Law— Religious order. Bee RELIGI- 
OUS Endowments, No. 4, 36 Ind. Cas. 630. 

Suit. 

(1) A revision is no essential or inevitable 
portion of a suit, and there is no authority for 
holding that a suit and. a revision are synony- 
mous terms. MUawa Kara v. People’s Bank 
of India, 91 P.R. 1916 = 36 Ind. Cas. 618. 

CHE VIS and LE KOSSIGNOL, JJ. 

(2) Whether includes 'Miscellaneous proceed- 
ings.’ See BEN. ACT IX OP 1879 (COURT OP 
WARDS), No. 2, 34 Ind. Cas. 86 = 20 O.W.N. 
852. 

Suit of a Civil Nature. 

Right to exclusively oonduot a Mandapapadi, 
if of a Civil nature — Competency of temple 
trustees to grant suoh exclusive right. Bee 
CIV. PRO. CODE (1908), No. 11, (1916) 2 M.W. 
N. 327. 

Suits Yaluatlon Act. 

See ACT VII OP 1887. 

Summary SettiemeotB. 

Oudn settlements — Effect of— Proprietary 

rights, proof of— Presumption. 

In Oudh no inference oan be drawn as to 
tho proprietary right of a person from the njere 
faot that th9 8ummary Settlement was made 
with his family. 

A person oan establish his title 4s under-pro- 
prietor by proving that his predeoessors-in- 
interest had formerly been proprietors, that the 
suit land had been held by his predeoessors-in- 
interest at some time sinoe 18th February 1844 
and that it had been held by such persons aa 
sir or nankar when they were in proprietary 
possession or there had been a specific grant of 
under-proprietary right or an acknowledgment 
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8nmftiary- Settlement*— (Concluded), # , . 

by the talukdar. Biiheihar Singh ¥. Tlrbba- 
VftD B&hadur Singh, 34 Ind. Gaa. 768. 

STUART, A.J.Oi 
Reference 8 O.C. 145, Appr. 

Sammooi. 

e 

(1) Suit, maintainability of— Summons, non" 
service of , effect of — Personal judgment 
against defendant , * if can be s ef aside — 
Civ. Pro . Code , 1908, 0. IX, r. ty— Decree 
indivisible — Effect of order letting asyie 
decree on prior suit . ) 

The law never acts by stealth, it condomns 
no one unheard eo that a personal, judgment 
rendered against a defendant without notice to 
him or an appearanoe by him is vitiated by the 
same infirmity as a judgment without? jurisdic- 
tion. A judgment made under such •circum- 
stances may be set aside on the ground that the j 
defendant must in essence be a parly to the 
suit before the plaintiff oan * have judgment 
against him. 

The fiist three defendants in the present suit 
instituted a suit against the present plaaitifi 
and the fourth defendant for dissolution of 
partnership, for adjustment of accounts, for 
appointment of a receiver and for other j 
incidental reliefs. At that time the plaintiff, i 
who was then the second defendant, was resid- 
ent beyond the limits of British India, namely, 
at Somaser in Rajputana. The summons was 
sent to the Political Agent at Rajputana. N-i 
attempt was made by him to serve the defend- 
ant, but the summons was returned to the 
Court. A 'decree was passed in that suit 
directing both tbe defendants to pay the 
plaintiff a certain sum with costs by six monthly ! 
instalments on ‘the dates specified, subject to | 
the proviso that, if default was made m the i 
paymeLt of a single instalment, , the plaintiff j 
would be at liberty to enforoo the entire decree j 
by execution : ; 

Held, that the plaintiff’s position in that | 
suit in substanoe was the same as if no I 
summons had ever beon issued for service, j 
Under these circumstances, a decree made 
against him could not bind him. That as the 
decree was indivisible and could not be set 
aside in part, the whole decree was set aside. I 
The effect of the ordor was to discharge the j 
entire decree in that Buit and to revive it ! 
for re-trial. That as the second defendant (that : 
is, the present plaintiff) was pot served, he 
would have to bo served, unless he chose to > 
enter appearanoe voluntarily. Ghatterjee 
Brahmin y. Durgadutt Agarwalla, 23 O.L.J. 1 
436-20 C.W.N. 943 — 34 Ind. Gas. 394. 

MOOKERJEE and N.R, CHATTERJEE, JJ. 
(1-a) Refusal of Collector to serve summons , 
effect of — Defendant a resident of Amini- 
divi Island , how served. 3 
The mere faot that the Collector refuses to 
serve the summons is not a sufficient ground 
for dismissing the suit. 

Service on a defendant who at firBt resided 
in British India but at the time of suit resided 
in Aminidivi Island, should be effected by 
affixing the summons to the last-known^laoe 


Summon*— (Concluded/. 

of residence in British Indyi and by registered 
post. Abdul Xadya Bear? v.« Shabyodo 
Kunhl Ahmet, 32 Ind. Cas. 820. 

Kumarasami Sastri, j. 9 

(2) Duty of Courts and settlement officers to 
follow the law relating to issue and Bertice of. 
See CIV. Ptfo. CODS (1908), No. 394, 20*C.W. 
N. fill. 

• * * 

(3) Sufficiency of substituted service — Refusal 
bo set apide ex parte deoree — Appeal. See CIV. 
PRO. CODE (1908), No. 349, 20 C.W.N. 173. 

(3-a) Servioe of. See Civ. Pro. CODE (1908), 
No. 349-a, 32 Ind. Cas. 826. • 

(4) Servioe of, when not sufficient. See 
Execution of rfECREE, No. 12, 90 P.L.R. 
1916. 

(5) Information given to pleader as to date of 
hearing — Notice not served on party— Appear- 
anoe by pleader without inBtruotioDs — Dismis- 
sal for default, legality of. See SERVICE OF 
NOTICE, No. 1, 30 Ind. Cab. 199, 

Superior Court. 

Power to mako comment upon judgment of— 
*Duty of lower Court to treat such judgment 
with proper deferonce. See SUBORDINATION 
OF COURTS, No. 1, 30 Ind. Cas. 292. 

Support. 

See Easement, No. 2, 33 Ind. Oas. 90. 

Surety. 

(1) Liability , discharge of — Dealings , pre- 
judicial— -Contract Act , Ss. 133, 139 — 
Guarantor , bf can control appropriation — 
New account, when to be opened— Departure 
from rule of appropriation — Agreement 
between principals with reference to contract 
guaranteed — Detention of money — Interest , 
liability to pay, after date of agreement . 

Per Sanderson , C. J.— The rule in Clayton's 
case (a) applies only to the items in one current 
account and when there is no specific appropria- 
tion of the debtor. 

Under 8. 139 of tbe Contract Act, in order to 
discharge the surety, it must be shown that not 
only has the oreditor omitted to do some act 
whioh his duty to the surety required him to 
do, but also that the eventual remedy of tbe 
surety himself has thereby been impaired. 

A guarantor entered into an agreement with 
the Bank to the effect that he would pay to^the 
latter on the 30th September, 1913, to the 
extent of Rs 3,00,000, all money then due from 
B on ourrent acoount or otherwise howsoever, 
including all intereet, obargys and other ex- 
penses, which he might obarge against B : 

Held, under the oiroumstances of the case, 
that the Jtank could olaim interest at the rate 
agreed upon between them and the debtor 
before the closing of the contraot. 

Held also by Woodroffee and Mookerjee , 
that the Bank oould claim interest by way of 
damages for the detention of the money due to 
them at the rate agreed upon between them and. 
the debtor before tbe closing of the oontraot(fi). 
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Surety— (Continued). • 

Per Mookerjee, J,— In the absence of special 
agreement «a gharantor has no right to oontrol 
tho^ appropriation, by customer or banker of 
moneys paid in, subject to the qualification 
that the banker is bound to deal with the 
aooountB in tho ordinary way of business (c). 

Thps, payments in may be appropriated to a 
pre-existing debt which ?s not oovered by the 
security and of which tberjurely had no know- 
ledge (d). 

On the termination of the guarantee, the 
account may be closed and a new one opened to 
which all payments in may be carried, chough 
the banker is not entitled, where an aooount is 
guaranteed to a* limitted extent, to split that 
acoount during the oontinuapoe of that guaran- 
tee and attribute all payments into the in- 
secured balance (e). 

So long as an aooount is unbroken, a surety 
should not be prejudiced by any departure from 
the rule of appropriation of items in order of 
date {Clayton's case) unless his consent to suoh 
departure is expressed or cm be implied from 
the character of bis engagement (/). ' 

It is contrary to ordinary business and good 
faith to open a new aooount during the currency 
of the guaranteed one and oarry all payments' 
into the new aooouut. 

If there iB any agreement betwoen the princi- 
pals with reference to the contract guaranteed, 
the surety ought to be cousultod, and if there is 
any alteration, which is not obviously either 
unsubstantial or for the bonofit of the surety, 
he is to be tho sole judge whether he will 
remain liable. A K.A Khan Ghuzoavl v, 
National Bank of India, Ltd., 23 C.L.J. 256- 
20 C.W.N 662 = 33 lnd. Cas .<34. 

SANDERSON, C.J., WOODROFFEE and 
MOOKKRJKK. JJ. 

References : — (a) (1816) 1 Mer. 672, R. ( b ) 22 
l.A, 199= 17 A. 511 ; 15 C.L J. 634 : 16 O.L J. 
264 (270), R. (c) (lHi;3, 2 M. & 8. 18 ; 11831) 5 
Bligh. N 8 1, R. id) (-825) 3 Bing. 71. R- 
(e) (1872) Ij R. 7 C.P. 372 ; (1811) 18 Ves. 232, 
R . if) (1897) A O. 286 (295), R. 

(2) 8s. 65. 47, 146, 116, Civ. Pro. Code— 
Judgment-debtor released on security in order 
to euable him to apply to be adjudged insolvent 
— Failure of judgment-debtor to ho apply— 
Application by decree-holder to forfeit seourity 
bond refused — Appeal whether lieH — Revision. 
Bee ClV. PRO. CODE (1908), No. 130, U.B R. 
(1916), 1st Qr., 103. 

(3) Liability o^ — Termination of liability— 
Surety if may waive previous notice to judg- 
ment-debtor. Seo Oiv. Pro. Code (1908), 
No. 131. (1916) ^M.W.N. 273. 

(3-a) Death of decree-holder— Discharge of 
surety— Seourity— Contract Aoc, 1872, 8. 130. 
See ClV. PRO. CODE (1903), No. 644-0, 32 lnd. 
Cas. 807. 

(4) Negotiable instrument — Surety— Con- 
tract of guarantee— Drawer not party— Dis- 
honour— Payment by surety— Suit by surety on 
the negotiable instrument— Rights of surety. 
See CONTRACT ACT, No. 128, 30 M.L.J. 369. 


. Sucqty— (Concluded). 

(6) Surety bond when may be forfeited. See 
Execution of Decree, No. 12, 90‘P.L,R. 

1916. 

« 

(6) ‘ Joint contract', # if includes a. Bee 
Limitation act (1908), No. 81, 32 lnd. Cas. 
608. 

Suretyship. * 

8.0 Contract ACT, No. lin, 36 lnd. Cas. 

1000 . I 

i 

Surrender. 

(1) Abandonment — Whether sufficient to 
extinguish rights of lessee's transferee — , and * 
abandonment — Difference between — Transfer of 
Property,, Act, 8s. 3,117. Bee BEN. ACT VIII 
OF 188fj (TENANCY), No. 43. 33 lnd. Cas. 98. 

(2) See U.P. ACT II OF 19C1 (AGRA 
Tenancy), No. 32-a, 36 lnd. CaB. 1007. 

(3) Joint holding — By one tenant — Deed 
stamped and registered as conveyance — Effect. 
See Landlord and Tenant, No. 66, 32 lnd. 
Cast 232. 

Survey. 

(Of maps) as evidenoe of title, value of. See 
ACT XX1I1 OF 1863 (WASTE LANDS), No. 1, 
14 A.L.J. 1205 (P.C.). 

Surveys and Boundaries Act. 

* BoeMAD ACT XXVIII OP 1860. 

Survival of Trust. 

To oo-trusteed — Instrument of trust vesting 
management of temple in five trustees — Suit 
by four aud death of one of them pending 
appeal— Effect. Sec TRUST ACT, No. 6, 
32 lnd. Cas. 97. 

Survivorship. 

(1) Two persons acquiring jointly ex-proprie- 
tary rightB— One dying without heirs— Succes- 
sion by. Sue U. P. ACT 11 OF 1901 (AGRA 
Tenancy), No. 16, 31 lnd. Cas. 864. 

(2) In regard to property inherited colla- 
terally. See HINDU Law (JOINT FAMILY), 
No. 30, 32 lnd. Cas. 291. 

Syndicate 

(1) Senate and the, functions of — Reg. LXIV, 
if ultra vires of the Seuato — Power of Senate to 
imposo veto off Government on matters reserved 
for itself by Statute. Seo ACT VIII OF 1904 
(UNIVERSITY), No. 1, 31 M.L.J. 634- 

(2) See Specific Relief act, No. 46, 31 
M.L.J. 634 

Tahslldar. 

Reference to arbitration by— Award invalid. 
See U. P. ACT frl OF 1901 (LAND REVENUE), 
No. 3-6, 32 lnd. Cas. 573. 

Talab I Ishtlshad. 

Pre-emption — Mohammadan La w - Perform- 
ance of talabs— Not unnecessary . See MAHO- 
MEDAN LAW— PRE-EMPTION, No. 3, 14 A. 
L.J. *1141. 
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Trflaba. • • 

Pre-emption— Mohammadan Law— Perform- 
ance of — Talab-i-ishtishad not unnecessary. 
See Mahomed an Law — Pre-emption, 
No 3, 14 A.L J. 1141» ♦ 

Talakdar. 

0) See ADVERSE POSSESSION, No. 8-a, 36 
Iod. Gas. 735. • 

(3) Suit by — Plea of tmder proprietary right 
-^Adverse possession — Decision of Revenue 
Court. See BURDEN OP PROOF/ No. 6-c, $3 
Ind. Gas. 376. 4 

(3) Primogeniture- 1 - Presumption of oustom 
as to non-talukdari property arising from in- 
clusion of estate in list 3. See MUHAMMADAN 
Law— INHERIT \NCE, No. 1, 20 M.L.T. 362. 

(4) Position of hathrakhidar, and tarradda- 
khar. See WASTE LANDS, No. 1, 36 Ind. Gas. 
634 = 2 P.R. 1917. 

Talukdars (Ouzerat) Act. 

See BOM. ACT VI OF 1888. 

Tankbed Land. , 

If can be leased for cultivation. See 
Registration act (1908), No. 8, 35 ind. 
Cas. 108. 

Tank Land. 

Acquisition of right of occupancy— Continu- 
ous oooupation for twelve years. 8eo U. P. 
ACT II OF 1901 (AGRA TENANCY), No. 1, 31 # 
Ind. Cas. 458. 

Tarraddakhar. 

(1) Mere cultivation by, of shamilaft— No 
objection — No estoppel. See SlIAMILAT, 
No. 2, 36 Ind. Gas. 601 = 3 P.R. 1917. 

(2) Position of hathrakhidar, taluqdar and. 
See Waste LANDS, No. 1, 36 Ind. Cas. 634 = 

2 P.R. 1917. 

Tarwad. 

(1) Malabar Law — Partition, right to— Karar 
— Family arrangement — Junior members, 
when bound Jby acts of Karnavan — Minor 
member, right of, to impeach karar. See 
MALABAR Law (PARTITION), No. 1, 31 M.L. 
J. 879. 

(2) Muhammadans following Marumakkata- 
yam Law — Custom of affiliation of strangers to. 
See Muhammadans, No. 1, 31 Ind. Gas. 385. 

Taxation. , 

See BEN. ACT V OF 1911 (CALCUTTA 
IMPROVEMENT), No, 1, 24 C.L J.246. 

Tax (Income) Aot. 

See ACT II OF 1886. 

Temple. ' 

(lj Ca 3 te or section of casti, whether can 
own. Sse CIV. PRO. CODE (1908), No. 165, 

4 L.W. 228. 

(2) Public and private— Scheme suit. See 
Crv. PRO. CODE (1908), No. 165, 4 L.W. 228. 

(3) Application for temporary injunction 
restraining plaintiffs from preventing defend- 
ants entering and worshipping certain tenlpleB 


Temple— (Concluded). 

—Not maintainable. Seo l Ol\. PRO. CODE 
(1908), No. 627, I Pat. L.J. 560. * 

(4) And its lands originally subject to *the 
Devasthanam Committee of one taluq— Lands 
assigned to another taluq in another district — 
Revenue rqlistribution — The Committee to 
appoint Darmakartfia of suoh temple is the 
former committee. €ee RELIGIOUS ENDOW- 
MENTS, No. 3, 31 M.L.J. 360. 

* (6) Survival of trust to oo-trustees- Instru- 
ment of trust vesting management of, in five 
trustees — Suit by four and death of one of them 
pending appeal— Effect. See , TRUSTS ACT, 
No. 6, 32 Ind. Cas. 97. 

(6) Monoy borrowed by trustee of, without 
consulting Court trustee — Money spent for 
benefit of temple — Enforcement of debt against 
trust fund. See TRUSTEES, No. 2, 30 Ind. 
Cas. 778. 

(7) See TRUSTEES, No. 1, 35 Ind. Cas. 204. 

Temple Committee. 

(1) Suit for declaration of supervisorship and 
fAr production and inspeotion of accounts — 
Limitation — Limitation Aot, Arts. 120, 124, 
131 and 144 — Right to declaration of bontrol 
lost — Right to production of accounts. See 

Religious Endowments act (XX of 1863), 
No. 1, 4 L.W. 18G. 

(2) Dcvastanam Committee — Alienation of 
offerings to the deity in favour of Arobakas — 
Suit to declare the invalidity of the alienation 
— Suit against Committee and Arohakas by 
two worshippers — Trustee not a party — No 
sanction of the Court or Advooate-General — 
Maintainability. # See RELIGIOUS ENDOW- 
MENTS ACT (XX OF 1863), No. 6, 31 M.L.J. 
777. 

(3) Suit by two out of three members of a 
Committee— Bad for non joinder of partios. 
See RELIGIOUS ENDOWMENTS ACT (XX OF 
1863), No. 3, 1 Pat. L.J. 437. 

Temple Properties. 

See Malabar Law— alienation, No. l, 
(1916) 2 M.W.N. 312. 

Temple Trustees. 

(1) Right to exclusively oonduot a Mandapa- 
padi, if of a Civil naiuro — Competency of, to 
grant suoh exclusive right. See CIV. PRO. 
CODE (1908), No. 11,(1916) 2 M.W.N. 327. 

1 (2) See Evidence Act, No. 84, 4 L.W. 611. 
Temporary Injunction. * 

(1) Application for, restraining plaintiffs from 
preventing defondants entering«nd worshipping 
certain temples— N.>t maintainable. See CIV. 
PRO. CODE (1908/, No. 627, 1 Pat. L.J. 560. 

Tenancy. * 

(1) Determination of question as to nature of 
— Admissions as to non-exisienco of certain 
right— Estoppel. See U.P. ACT 111 OF 1901 
(Land Revenue), No. 18, 30 ind. Cas. 207. 

(2) Presumption of monthly. See TRANSFER 
of Property act, No. 135, 9 Bur. L.T. 80. 
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Tenancy lot. 

See BEN. Aog? VIII OP 1885. 

See C. P! ACT X OF 1859. 

Bse 0. P. AOT IX OF 1883. 

See C.P. AOT XI OF 1898. 

SeeU. P. ACT II OF 1901. 

See Pun. act XVI of 1887. 

« i 

Tenancy Amendment Act. 

gfoo Ben. Act III of 1898. 

See ben. Act I OF 1907. 

Tenancy (Choty Nagpur) Act. 

See BEN. AOT VI OF 1908. 

Tenancy 'Yalidat on and Amendment) Act. 

See Ben. act I OF 1903. 

Tenant. 

(1) Suit for rent- by, against trespasser treat- 
ing him aa sub-tenant, maintainability of— 
Tenant and sub tenant, nature of their 
relationship. See OUDH AOT XXII pF 1886 
(RENT). No. 40. 19 O.C .370. 

(‘2) Judi, payment of— Inability of, to pay 
customary rent to Inamdar. See IN AM, No. 4^ 
18 Bom. L.R. 950 

Tenant-at-will. 

Tenant-at-will , transfer ability of the rights 
of — Oudh Rent Act. 

Held, that the rights of an ordinary tenant 
in Oudh are non-iransferablo. Tlka v. Sheo 
Naraln, 19 O C. 117 =-34 Ind. Gas. 426. 
STUART, A J.C. 

Tenants’ Improvements, Compensation for 
(Malabar) Act. 

See Mad. act I of 1900. 

Tenants-ln-common. 

(t) Bee Lease, No. 7, 39 M. 1049. 

Tender. 

(1) Tender of lease at prevailing rate— Re- 
fusal of valid tender by tenant — Ejectment , 
liability to . 

A kabuliat contained a provision that on the 
expiry of the term, the under-ryot would possess 
the laud on taking a fresh settlement at the rate 
prevailing for surrounding lands : E 1eld % that 
the only question in the otse was, whether the 
tender made by the landlord was the tender of 
a lease at the prevailing ra te and that if it was, 
and the under-ryot had refused a valid tender 1 
then he was liabh to ejectmont. Rasul Gazl 
v. Abdul JallL Khan, 33 Ind. Cas. 450. 
Nkwhould. j. 

References . — 16 C.W.N. 618 ; 16 C.W.N. 
620 (N), R. 

(2) Mortgagor and mortgagee— Tepder— Pay- 
ment into Court — Withdrawal of petition — 
Running of interest— Transfer of Property Act , 
8. 83. Yenkateivardu v. Bala TrlpurasundArl, 
(1915) M.W.N. 763® 30 Ind. Cas. 769. See 
Final Part, 1915, Gol. 1276. 

(3) Sale of goods — Vendor’s duty to afford 
facilities for analysis, drawing samples, eto.— 


Telider— {Concluded ) . 

Tender— Proper time. See CONTRACT ACT, 
No. 39, 9 S.L.R. 160. . 

(4) Of payment without interest of instal- 
ments overdue. See INSTALMENT BOND, 
fro. 1, 31 Indi Cas. 304. 

(5) Of amount due on the mortgage— What 

constitutes tender — Cessation of interest — 
Ancount for gross receipts. See MORTGAGE — 
REDEMPTION, No. 16, 9 Bur. L.T. 117. $ 

1 (6) Bill ot Exchange — Aoccptanoe of the bill 
—On dua date, the acceptor claiming set off of 
amounts owing to him by\he bank — Of the 
balance— 'Release of the drawer by such tender.' 
Bee Negotiable Instruments Act (XXVI 
OF 18811, No. 1, 18 Bom L.R. 689. 

(7) Of money on the last day of payment in 
the Court, application mado for permission to 
make payment — Mon^y tendered though not 
deposited on that date through mistake of 
Court or its officers — Next day holiday — 
Payment made on the next first opening day 
of the Court, whether such a payment within 
time and sufficient compliance with the terms 
of the decree. Seo PRE-EMPTION, No. 12, 123 
P.W R. 1916. 

(8) And deposit, difference between. See 
Transfer of property act. No. 117, 31 M. 
L.J. 648. 

(9) Validily of— Effect of. Bee TRANSFER 
'OF PROPERTY Act, No. 113, 34 Ind. Gas. 690. 

M0) Mortgage — No, of amount — Right to 
interest. Sao TRUST ACT, No. 6, 32 Ind. Cas. 
97. 

Testamentary Capacity. 

(1) Will — Testator suffering from plague at 
the time of cxocution — Mental incapacity. Bee 
Hindu Lav/ (Adoption) No. 12, 123 P.R. 
1916. 

Thak Maps. 

Of 1852 if to be presumed as unreliable — 
Value of, as evidence. See BEN. ACT XI OF 
1859 (Revenue sale Law), No;g, 200. W.N. 
1028. 

Thavanal Account. 

Suit for money on— Custom of Natukottai 
Chetties Fixing of rate of interest. See 
LIMITATION Act (1908), No. 130, 36 Ind. Cas. 
497. 

Thekadar. 

(1) Thika taken by a cultivating raiyat — 
Converting into tenure holder — Merger — 
Bengal Tenancy Act (VIII of 1885), 8. 22 
— Liability to eviction after expiry of the 
period of thika— Construction of s lease . 

A thikadar is liable to eviction after the 
expiry of the peflod of his lease, even though it 
is found that he was a cultivating raiyat with 
respect to the lands of wbioh ho took the th%ka 
prior to it. His interests as a raiyat became 
merged into the rights he acquired under the 
lease. Mr. Manners v. Satroghan Dan, 20 
C.W.N. 800 = 36 Ind. Gas. 178. 

8HARFUDD1N and ROE, J.T. 
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Thekad&r— {Concluded). 


• * Titles {Continued). 


(3) Be* BEN. AOT VIII OF 1885, No. 9, 85 
Ind. Cub. 622. 


(3) Position of. Bee OUDH ACT XXII 1 
OF 1886 (RENT), No. 8*34 lnd. Cas. 861. 


(4) Renewal of lease by — Theka'dar’s powers, 
absenoe of definite restriction on — Qnus of proof 
on landlord. See LEASE. No. 15, 33 Ind. Cas. 
203. * 1 


Thffnmallgali. 


/ 


Whether private properties or trust properties. 
See Hindu Law “(Guardianship)* No. 2, 
'60 M.L.J. 504. 


Time. 

• 

(1) Question of granting time -Discretion of 
Court - Duty*of party applying for time — Defay 
in filing process fee— Effect. Soo ADJOURN- 
MENT. No. 1, 1 Pat. L.J. 173. • 

(2) Contract of sale — Suit for specific perform- 
ance — Timo fixed for payment of price — 
Appeal — Decreo of fi-st Court confirmed*— 
Subsequent application to appellate Court to 
extend timo for payment of price — Power of 
appellate Court. See CIV. PRO. CODE (1908), 
No. 294, 3 L.W. 29. 

(3) Contract — As of the essence of oontraot — 
Construction — Consent decree. Soo CONTRACT, 
No. 14. 18 Bom. L R. 803. 

(4) Timo when essence of the oontraot — Sale 
— Immoveabie property. See CONTRACT, 
No. 12, 9 8 I*R 137. • 

(5) 8s. 02, 63, Contract Aot — Agreement to 
givo time— Validity. 8»e LIMITATION ACT 
(1908), No. 149, 3-L.W. 38. 

* (6) When time may be deemed to bo of the 
essence of the oontraot. See SALE., No. 4, 30 
M.L.J. # 186. 

Time Essence of Contract. 

Courts of Equity— Time, stipulation as to — 
Jurisdiction, exercise of— Vendor and purchaser. 
See VENDOR AND PURCHASER, No. 3, 33 Ind. 
Cas. 323 (P.C.). 

Time, Extension of. 

Bengal Tenancy Aot (VIII of 1885), 8. 155- 
Tenancy continues how long. See EXECUTION 
OF DECREE, No. 18, 24 C.L. J. 523. 

Title. 

(1) Pleadings— Burden of •proof — Duty of 
plaintiff to establish title set up by him . 
Where, in a suit for injunotion, the plaintiff 
set up his title as owner of a piece of land, but 
failed to establish ownership, and it appeared 
that he was only a non- proprietor in the village 
and was in possession of a portion of the land 
as a tenant of the defendants on payment of the 
oustomary rate : 

Held, that, having failed to establish title set 
up by him, his suit must be dismissed. Kidar 
Nath v. Havl Singh, 76 P.L.R. 1916-36 lnd. 
Cas. 55. 

Shah din, j. 


(2) A suit for rent is not a tui^ for determi- 
nation of title to immoveable property. K. P. 
Mahomed Ebrahlm v. K. E. Mahomed, 9 Bur. 
L.T. 110*35 Ind. Cas. 337. 

U KIN, J. 

(3) Execution and registration of lease deed — 
Passing oj title— intention of parties. ’ 

The exeoution and registration of adocumept 
are not always* sufficient to pasB tide. It. is a 
matter of the intention of the parties. Where 
it was ftfuud that there was no payment of 
consideration, no delivery of possession and no 
delivery of the dooument, tho faot that the 
document was executed And registered, did not 
make the transaction complete bo as to effect 
the transfer of title. Ntlmoni Behara v, 
Rukuna Bewa. 30 lnd Cas. 210 

D. CHATTERJEE and MULLICK, JJ. 

Reference 27 O. 7, R 

(4) Suit for possession — Plea of jus tertii by 
defendant — Statement of such third person 
disclaiming title - Effect of such disclaimer 
on plaintiff's right. 

In a suit for possession the defendant con- 
tended that the suit, property holongcd to a third 
parson and not to the plaintiff The said Jbhird 
party was e^mined by tho plaintiff on his side 
and he disclaimed, as plaintiff’s witness, all 
rights in the suit property. Held that the 
mere fact that tho third party stated in bis 
ovidence that he made no olaim to the property 
did not necessarily vest the title to the property 
in the plaintiff A mcro declaration on the 
part of such third person, that ho did not want 
the property could not operate as a conveyance 
of the property to the plaintiff, in the absenoe 
of some act within the law having the effect of 
transferring tho estato to the plaintiff. Tilak 
Ram v. Slta Ram, 30 lnd. Cas. 503. 

Lindsay, j.c. 

(5) Survey (of maps) ar evidence of, value of. 
See ACT XXUI OF 1863 (WASTE LANDS), 
No. 1, 14 A. L.J. 1205 (P.O.). 

(6) Setting up title by the defendant in 
himself, whether involves a question of, in land 
between parties having conflicting olaims 
thereto. See BEN. ACT Vlll OF 1885 
(Tenancy/, No. 67, 20 C.W.N. 1352. 

(7/ Setting aside sale — Nature of interest 
entitling exercise of right— Proof of title. Bee 
BEN ACT VI OF 1908 (CHOTA NAGPUR 
TENANT), No. 5-d, 36jlnd. Cas 829. 

* (81 Vacant site — Possession follows— BurdeA 
of proof. See ADVERSE POSSESSION, No. 3, 
116 P.W.R. 1916. 

(9) See ADVERSE POSSESSION, No. 5, 19 O. 
0. 374. 

(10) Amendment setting up different, and 
oause of aetjon if permissible. See AMEND- 
MENT OF PLAINT, No. 1, 30 Ind. Cas. 391. 

(11) Attachment— Claim — Evidence of posses- 
sion not adduced— Decision on. See ClV. PRO. 
CODE (1908), No. 478, 32 Ind. Cas. 34. 

(12) Previous suit for rent— Small Cause 
nature — Question of. inoidentally determined — 
Later suit for title— Previous determination* 
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Title — ( Concluded) , 

whether bare trial of the issue in later suit— No 
res judicata. Bee Civ. Pro. CODE (1908), 
No. 21, 34 Ind. Gas. 123. 

(13) Buit for declaration of right to easement 
—Conversion of suit with one for declaration 
of. pot allowed. See ClV. PRO. ,CODE (1908), 
No. 356. 34 Ind. Cas. 54i. 

# (14) Title to land if 'passes 'oy admission. 
See CONTRACT, No. 2, 23 C.L J. 26. 

(15) Delivery order in sale of goods— Goods 
in existence f.nd ascertained — Dooument of. 
See CONTRACT ACT, No. 101, 36 Ind. Cas. 593. 

(16) No action for damages on future loss of 
possession — Loss of title, substantial loss. Bee 
INDEMNITY BOND, No. 1, 20 M.L.T. 263. 

(17) Adjudication of validity of title deed — 
Jurisdiction. See JURISDICTION OF CIVIL 
COURTS, No. 2, 19 O C. 58. 

(18) Island arising in the Bea within terri- 
torial limits — Title in Crown — Crown opposed 
by squatters — Crown if must prove that squat- 
ters had not acquired, by adverse possession— 
Onus . See LIMITATION ACT (1908), No. 269, 
31 M*L.J. 324. 

(19) Use of, not authorised— Necessity to take 
notice of such conduot. 8ee PLEADER, No. 4, 

30 Ind. Cas. 517. 

(20) Presumption of possession following title 
when arises — Evidence unworthy of credit on 
both sides — Effect — Art. 142, Limitation Act 
(1908). See POSSESSION, No. 5, 1 Pat L.J. 
146. 

(21) See PROIUTE PROCEEDINGS, No. 1, 
35 Ind. Cas. 416. 

(22) Bile — Proof of title— Non production of 
registered deed — Oral evidence if admissible — 
Vendor’s admission — Effect. Bee SALE, No. 5, 
23 C.LJ. 122. 

Title-deeds. 

Whether include oopios where originals are 
lost. See MORTGAGE— EQUITABLE, No. 1, 

31 P.R, 1916. 

Tovt. 

(1) Suit jor damages for injuries caused by 
animal— Negligence to be proved. 

In a suit for damages for injury caused by 
the defendant’s animal it' is for the plaintiff fcp 
[fcovo that the damage done to him was caused 
by the defendant’s negligence (a). 

In deoiding whether the defendant was 
negligent or not bis knowledge or want of 
knowledge that his animal was of a vicious 
disposition is an important point. 

Where the animal that does the injury is a 
domestic animal, the burden of pVoving negli- 
gence lies in the first plane on the plaintiff. It 
might be otherwise if the injury were caused 
by a tiger or a bear. Ngwe Ya Y. 8hwe Ye, 
8 L B R. 388. 

TWOMEY, J. 

Reference:— la) 2 U.B.R. (1997-1901) 570, 
jF, 


1 Toil — {Concluded). 

(2) 8uit against Secretary of State— Liability 
when arises— Test of Sovereign act or private act 
done by the Government. The Seoretary of 
State y. A. Cockerell, #41916) M.W.N. 39 = 27 
Ind. Cas. 723 *=39 M. 361. 8ee Final Part, 
1916, Col. 12V8. 

(3) Defdmation—Act committed outside 
British India— Jurisdiction of British Indian 
Courts— Liability when arises— Publication if 
requires communication to more persons man 
one — Law applicable to torts in India — Superior 
officer , direction of , when available as plea — 
Absolute privilege if available to servants of 
independent sovereign, acting under Jiis orders 
and in the course of their official duties — 8s. 19, 
20, Civr Pro . Code (1906). Uovlnda Nalr v. 
Atchvtha Menon, 2 L.W. 290 = 28 M L J. 31G 
= 28 Ind. Cas. 394 = 39 M. 433. Bee Final 
Part, 1916, Col. 1279. 

(4) Hypothecation of land with trees— Trees 
sold by mortgagor to third parties and cut and 
carried away by tbe purchasers — Remedy 
against purchasers — Limitation. See LIMITA- 
TION ACT (1908), No. 116, 3 L.W. 341. 

Towns and Village Lands (Lower Burma). 

1 Bee BUR. ACT IV OF 1898. 

Trade MarkB. 

i (1) Injunction restraining use of particular 
marks— Similarity of get-up— Existence of 
reasonable probability of deception — Proper 
test for granting injunction. 

Where a trade mark is alleged to have been 
infringed and the help of the Court is invoked 
to prevent the continuance of the infringement 
the Court will not strain its jurisdiction to 
protect fonls and idiots. On the other hand it 
will not require such minuteness of imitation 
as to deceive persons of unusual sagacity and 
information. 

The proper test is whether the get-up oi the 
defendant’s goods is likely to deceive a pur- 
i chaser who is acquainted with tho plaintiff’s 
get-up, but trusts to his memory. It is to be 
assumed that the purchaser will look fairly at 
tbe goods without distinguishing features being 
concealed, and the Court must also have regard 
to tho olasB of purchasers by whom the goods 
would normally be brought. Some similarity 
in parts of the “ get-up ” is not sufficient to 
justify an irfjunotion fa). 

The test is whether an ordinary purchaser 
purchasing with ordinary caution is likely to 
be misled, that is to say, whether there is a 
reasonable probability nf dcoeption. Byramjee 
Cowaejee y. Yera Somabhal Motlbhal, 36 Ind. 
Cas. 965. , 

FOX, C.J., and TWOMEY, J. 

References (a) (1911)2 Ch. 572 = 81 L.J. 
Ch. 16 = 28 T.L.R 66 = 29 R.P.O. 81, R. 

12) Proof of actual deception of any person— 
Misdescription of place of manufacture — 

‘ Cologne ’ water. Balladin ft Alladln firm y. 
r uranmul Balbeharl Lall, 8 Bur. L T. 113 = 
30 Ind.Oas. 633. Bee Final Part, 1915, Col. 

12d0. 
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Trade-names. , « 

Numbers affixed to pieces of cloth by manu- 
facturers— Goods ordered out by middlemen 
from manufacturers * by numbers alone — 
The use of numbers os applied to the cloth 
protected — Actual deception of purchasers ♦ 
not necessary to be proved. • 

The plaintiffs manufactured, ip their Mill 
at Nagpur, a oertain quality of black twill 
aloth, which they* put on' the market in 1904. 
Each piece of suoh cloth was marked with 
No. 2051/10 ; it bore also a device dE a serpen* 
surrounded by a scroll containing the name of 
the Mill. It was by the designation of the num- 
ber chat the constituents of up-oountry*middle- 
men were in the habit of ordering the plaintiffs’ 
goods. In July 1913. the defendants began to 
manufacture black twill cloth in their Mills on 
Bombay, and put it ou the market. The£ also 
affixed the N5. 2051/10 on every piece of their 
cloth. It had a label representing the image 
of the Sun ; and a white label indicating in 
the English, Gujerati and Urdu languages the 
places where it was manufactured and where it 
could be purchased. The plaintiffs having sudd 
to restrain the defendants by injunction from 
passing off their goodB as plaintiffs’ and to 
recover damages, the trial Court passed decree 
for injunction and damages. On appeal by the 
defendants : 

Held, (1) that the plaintiffs were entitled 
to claim an exclusive right to the user of 
No. 2051/10 when applied to blaok twill cloth, 
for the particular mark was an invariable 
indication of # the cloth of the plaintiffs’ 
manufacture (a). 

(2) That the relief granted was justified, for, 
though no aatual deception had been proved, 
it appeared that the defendants were putting 
into the hands of up-country middlemen a 
means whereby ultimate purahab'ers were 
likely to be defrauded (6). The Madhavjl 
DharamBey Manufacturing Co., Ld. v. The 
Central India Spinning, Weaving and 
Manufacturing Co.. Ld., 18 Bom. L.R. 206 = 
41 B. 49 = 34 Ind. Cas. 529. 

SCOTT, C.J., and HEATON, J. 

References:— (a) 24 C. 364, D. (6) (1880) 
18 Oh. D. 395, 442 ; (1887) 36 Ch. D. 1, F. 

Trading Family. 

See Evidence, No. 6, 32 Ind, Cas, 380. 

Trading with Enemy. * 

(1) Contract becoming illegal after it is made 
— Effect of accepting bill of exchange . 

Accepting a bill of exchange drawn against 
goods coming from Germany and payment of 
their price afjec the proclamation forbidding 
any trade in suoh goods are acts of trading in 
connection with them. * 

If alter a oontraot is made it becomes illegal 
to carry it out, it oannot be enforced (a). S.K. 
R. Cama & Co. v. K. K. Shah, 9 Bur. L.T. 99 
«33 Ind. Cas. 9ff. 

FOX C.J, 

References 28 Ind. Oas. 433 ; 17 Bom. L. 
R. 249 ; 40 B. 11, F. 
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Trading with Enemy— {Continued). 

(2) German , secular agent 9 of fiasel Mission 
— Lease by% of land in British India— 
Whether he can sue for rent— Limitation en 
alien enemy's right of suit, 

On a declaration of war the* oitizens or,sub- 
ieots of the belligerents become enemies of etch 
other and polftioal stains determines the ques- 
tion of enemy ownership («)• , 

On a declaration of war the Sovereign has in 
thqpry full right to take the persons and confis- 
cate the tangible property of the enemy found 
within his territory ; this right however is said 
to be a naked and impolitic right condemned 
by the enlightened cousoienoe anA judgment of 
modern times, and (ty in practice is not likely 
to be resorted to exoept in case of publio 
necessity or by way of reprisal ; but a declara- 
tion of war per se does not import a confisca- 
tion of enemy a proporty found on land or on 
the high seas (c). 

During war all commercial intercourse and 
trading between enemies iB illegal unless sanc- 
tioned by* the authority of the Government. 
Persons in enemy country whatever their 
nationality are treated as enemies as far as 
relates to their trade. Their commercial domi- 
cile during war or the war domicile determines 
their enemy character (d). 

From thiB it follows that enemy subjects 
resident in British Territory who are permitted 
# to remain there are not alien enemies, and can 
oontraot likosubjeots ; whether suoh permission 
should be express or may be implied by a person 
being allowed to remain is a point on which 
there appears to be some diversity of opinion ; 
but the weight of authority appears to favour 
the view at any rate 9 in the oase of aliens who 
wore residing in British Territory before the 
outbreak of war. who oontinue to remain 
after suoh outbreak, that permission should bo 
presumed, unless they are ordered to remove 
themselves within a certain time aud they do 
not (e). 

The prohibition as regards intercourse be- 
tween hostile aliens is, on the best authority, 
confined only to oommeroial intercourse and 
does not render illegal alloontraots whatover be 
their nature ( ff . 

The prohibition extended only to interoourso 
between oitizens of the two beligerents which 
was inconsistent with the state of war between 
them inoluding any aot or oontraot wbioh tends 
to increase bis resources, and every kind of 
trading or commercial dealing, but it did not 1 
prevent an agreement made in oxemy territory 
to pay money there out of funds aooruing 
there ( g ). 

When a creditor although a shbjeot of fjho 
enemy remains in the country of the debtor or 
has a known agent there, authorised to receive 
tho amount ofrthe debt during war, payment 
there to such creditor or his agent can in no 
respeot be construed as a violation of the duties 
imposed by the war th). 

This was a suit to reoover rent. The plea 
was that the lease was granted by and the 
covenant to pay rent entered intb with an alien 
enemy and that the covenant was therefore 
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Trading with Enemy— (Concluded). 

void and unenforceable. The land leased was 
in South Canara in British Territory and 
belonged to the Basel Evangelical Mission. • 
The lease was granted by a German, the then 
seoular Agent of the Mission after war was 
deolared, to the defendant, a British sabjeot. 
Th'e suit to recover rent was instituted by the 
present seoular Agent# of the Mission to whom 
enemy character was not attributed. Enemy 
character was also not attributed to the ^asel 
Mission. Held that the suit for lent under 
the above circumstances was maintainable. 
Wuthrik v. David. 31 M.L.J. 860=5 L.W. 275 
= (1917) M.W.N. 73. 

Srinivasa aiyangar, .i. 

References: — (a) (1902) A.C. 484 at pp. 493, 
494 ; (1900) 176 U.S R. 568 at p. 671, F. (6) 
(1867) 6 Wal. 632 at p. 636, F. (c) 8 Cranoh, 
110, F. (d) (1902) A.C. 484 at p 499, F. ( e ) 
(1697)1 Salk. 46; Ld. Raym. 282; (1794) 2 
Anstruther, 462= 145 E. R. 936 ; (1902) A.C.484; 
(1869) 100 Mass. 561 ; 97 Am. Doc. 124 ; (1916) 

1 K.B. 284 at p. 292, F. if) (1869) "100 Mass. 
561 ; 97 Am. Dec. 124, F. ig) (1869) 100 Mass. 
561 ; 97 Am. Deo. 124, V. (h) (1902) A.C. 484 ; 
(1817) 7 Taunt. 439 ; 8 Wal. 186 at p. 196, R. 

Transfer ability. 

LeaBQ of land for residential purposes — Onus 
to prove transferability-presumption of, if 
arises from long oootmued possession. See 
Landlord and Tenant, No. 26. 20 C.W.N. 
1113. 

Transfer of Civil Cases. 

(1) Bee CIV. PRO. COJfE (1906), No. 72, 35 
Ind, Oas. 296. 

(2) Jurisdiction — Transfer of proceedings — 
Mesne profits excluding pecuniary jurisdic- 
tion of Court decreeing suit. 

Proceedings which arc without jurisdiction 
arc not proceedings whioh can bo transferred by 
a superior Court either under the old Civil 
Procedure Code or the new- Hlramatle 
Daaaya v. Annanda Prasad, 32 Ind. Cas. 788. 
HOLMWOOD and IMAM, JJ. 

References .—37 C. 674 ; 16 C.W.N. 606, F.\ 
21 C. 560, Not F . 

Transfer of Decree. 

(1) Application by^ transferee under Civ. 
Pro Codo, O. XXI, r. 16— Nature thereof. — 
Order on supji application — Appeal — Whether 
lios. Soe CIV. PRO. CODE (1908), No. 100, 33 
Ind. Cas. 71. 

„(2) Decree— Exocutiou-f-Assignmenfc benami 
for one of the judgment-dobtora — Execntability 
of deoroe — Adjustment Seo CIV. PRO. CODE 
(1909), No. 426, 4 L.W. 534. 

<3) Praotice— Execution of decree— By un- 
recognized transferee. See EXECUTION Of 4 
DECREE, No. 31, 33 Ind. Cas. 658. 

U) Decree for possession and moaue profits — 
Assignment qt decree with rospeot to mesne 
profits. Bee MESNE PROFITS, No. 1, 1 Pat. 
L.J. 427. 


Transfer of Holding. 

How far can the acts of the Patwafi be bind- 
ing on the master* See PAtwari, No. 1, 
1 Pat. L.J. 414. 

Transfer of License?* 

Bee LICENSE, No. l f 14 A.L.J. 1035. 
Transfer od Property. 

Transfers of preliminary and final decree 
for foreclosure to different persons — Substi- 
tution of names— Transfer of Property Act 
(IV of 1882), S. 41. 

Wnen there is a oonfliqt between the trans- 
ferees pf a preliminary and a final decree of 
foreclosure on the same land, the transferee'of 
the preliminary decree is on titled to have his 
name^ substituted in place of the dooree-holder 
in preference to the subsequent transferee of the 
final docree. After a transfor of t£ie preliminary 
deoree the decree-holder has no interest or pro- 
perty in the deoree, and the transferee cannot 
get more than the transferor’s rights. 

Transfer ot a deoree for foreclosure is not a 
transfer of land, and the transferee of a decree 
is not entitled to the benefit of the provisions of 
S. 41 of the Transfer of Property Act which 
apply only to transfers by ostensible owners of 
immoveable proporty. K. E. Mahomed v. 
Ma O, 9 Bur. L-T. 121 = 36 Ind. Cas. 426. 
Ormond and Twomey, .jj. 

Transfer of Property Act. 

(1) Making of a transfer and proving a trans- 
fer , difference between— Salt of immovable 
property, how mdde — Proof and incidents 
of — Evidence Act , S. 91. 

The difference between the making of a trans- 
fer, and the proving of a transfer made, is not 
always appreciated. A registered deed of Bale 
makes the transfer ; it is not merely evidence of 
it. An unregistered deed of sale can never 
make a transfer, but, where it is not'cxcluded 
from evidence by the Registration Act, it will 
always be evidenoo of a transfor made by any 
other legal method. When parties agree and 
execute a deed of sale the contract to sell is 
complete. If the Bale is for more than one 
hundred rupees, the deed must be registered, 
otherwise no transfer ensues, and the Registra- 
tion Act read with S. 91 of the Evidonoe Act 
will effectually prevent proof even of the con- 
tract to Bell, But, if the sale is for less than 
one hundered rupees, then the deed is admis- 
sible in evidence to prove the eontraot ; yet the 
sale will still be incomplete unless execution of 
the deed is followed either by registration 
thereof or by dolivery of tho property sold. A 
mero delivery of proporty does not of* itself 
amount to a sale. It must be made in pursu- 
anoe of a oontraot to sell, and. tho Transfer of 
Property Aqt merely uses it as a substitute for 
registration. The delivery is a publication of 
the transaction, and a symbol of its reality in 
lieu of registration ; but, whether the delivery 
oompletes a sale or a mortgage, depends upon 
the oontraot in pursuance of whioh it is mado. 
There is no law which prohibits the embodi- 
ment of a such a contract in a document, or 
whioh exoludos suoh dooument from evidence 
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where the consideration is under one hondered 
rupees. Dloa Noth v. .Manbodhl, 12 N.L R. 
189-36 Ind. Caa. 647. 

Stanton, a.j.c* 

(2) Whether question of u intention ” with 
which a, has been made is one of law or faot. 
See ACT III OP 1907 (PROVINCIAL INSOL- 
VENCY), No. 4, '102 P.^. 1916. 

(8) Permanent tenure created before— Trans- 
ferability — Deoree for rent against registered 
tenant— Sale of tenure in execution — Rights 
of prior purchaser. See LANDLOAD AND 
Tenant. No. 56,33'Ind. CaB. 502. 

* (4) See LEASE, No. 14. 34 Ind. Cafe. 516. 

(5) See MAHOMEDAN LAW (GIFT). No. 1, 
31 M.L.J. 607. # 

(61 Validity of equitable mortgage m places 
where Transfer of Property Aot does not obtain — 
Priority of such mortgage over subsequent 
registered mortgage with or without notice — 
S. 48, Registration. Act (1877)— Applicability — 
Title-deeds whether include copies where 
originals are lost— Intention to keep alive prior 
mortgage — Presumption — Merger. iBee 
Mortgage (Equitable), No. 1, 31 P.R. 
1916. 

(7) Mortgages in India before the — No writ- 
ing required. See STAMP, No. 1, 18 Bom. L. 
R. 904. 

(8) Ss. 2 (c), 58, 61— Mortgage executed be- 

fore the Transfer of Property Act-Docu- % 
ment not purporting to stll the property but 
containing covenant to relinquish all rights 
therein— Construction — Document whether 
mortgage by conditional sale — Law applica- 
ble— Remedies under the Transfer of 

Property Act.if available— Scope of S. 2 (c) 

. of that Act— Suit for foreclosure— Limita- 
tion Act (1908), S. 31, Arts. 132, 135. 

A mortgago document of ihe year 1879 did 
not purport to sell tho mortgaged property, but 
provided “ in default of payment of any instal- 
ment, the entire mortgaged property shall bo 
relinquished as if I bad sold it to you.” Held 
that this document should bo oonstru9d with 
refereuoe to the Jaw as it stood before the 
Transfer of Property Aot, and the doonment 
must be deemed to bo a mortgage by con- 
ditional sale (a). 

Held also that the remedy given by S. 67, 
Transfer of Property Act oan be availed of by 
the parties to the document. 

The right to a relief arising freftn a certain 
relation existing between parties is a matter of 
adjective law, and consequently the parties are 
entitled, when a new remedy has been provid- 
ed by a new Aot at the time when the relation 
subsists, to Jiake advantage of that remedy, in 
a Court of lajv (6). 

If the right to sue is subsisting on the date 
of the new or amending Aot, the remedy 
provided by it is available to the parties, 
though the new Act oannot bo applied to take 
away any vested rights to relief existing under 
the repealed Aot (c). 

There is nothing in S. 2, ol. (c) of the Trans- 
fer of Property Aot to disentitle the parties 
from seeking the relief given by that Aot. * It 


Transfer of Property Act— (Continued). 

is a provision intended to preserve existing 
rights and not a disabling provision. That 
seotion appears to have been intended to 
preserve the earlier remediesjf the parties chose 
to avail themselves of them and not«to take 
away the remedy given under the Aot. 

Held furtner tbat*the article of the Limita- 
tion Aot applicable t# a suit for foreolosuge of 
the suit mortgage was not Art. 135, but 
4rt 132 read with S. 31 of the Limitation Aot, 
and oohsequently the suit was not barred. 
Blkklna Ramayya v. AdahaU Seshayya, 30 
M.L.J. 338-34 Ind. Cas. 476. 

Coutts- Trotter and Seshagiri 

AIYAR, J.J. 

References :—(a)'38 M. 667 ; 18 M.L.T. 209 ; 
13 MI.A. 660; 2 I. A. 241, R. (6) 11 O. 682; 
12 C. 583 ; 10 M. 129; 16 M. 64 ; 13 A. 432, 
Rel.\ 6 A. 265} ; 33 A. 356 ; 37 B. 393, R . ; 16 O. 
693, D. (c) 36 M. 676 ; 35 A. 227 ; 41 C. 1125, R. 

(9) Ss. 2 (c) and 108 (7) — Lease from year to 
year in existence from before 1882— Trans- 
ferability — Custom — Odub — Sub-lease , 

, transfer by way of— Landlord if may recover 
khas possession. 

, A lease of homestead land from year ,to year 
which was in existence before the passing of 
the Transfer of Property Aot is not governed by 
that Aot, and S. 108, ol. (7) of that Aot does 
not make it transferable absolutely or by way 
of sub-lease. 

tiuoh leases are not transferable except by 
custom, the burden of proving which is on the 
party who sets it up. 

Whether a tenant from year to year had 
power before the Transfer of Property Act to 
transfer the holding by way of sub-lease or not, 
where it appeared that the tenant had aban- 
doned the lands without arranging for payment 
of rent, and no rent had been paid by him Binoe 
the ijara , and that the transaction was in 
substance though not in form an assignment. 

Held — that the landlord was entitled to 
recover khas possession of the land. Ananda 
Mohan Saha v. Oovlnda Chandra Ray 
Choudhury, 20 C.W.N, 322 = 33 Ind. Cas. 566. 
N.R. Chatter jee and Mullick, j.j. 

(10) Sfl. 2 (d) 14, 40, 54— Agreement to 
convey land by gift to Sitambari Jain Society — 
Construction — Agreement whether void for 
remoteness— Hindu Law — Spocific performance 
of the covenant whether oan be granted— 8. 22, 
Bpeoifio Relief Aot. See AGREEMENT, No. 2* 

1 Pat. L.J. 238. •' 

(11) Ss. 3, 6 (e), 54, 123— basement if im- 

moveable property — Creation of easement if 
must be in writing registered]. See EASE- 
MENTS, No. 1, 20 C.W.N. 1168. • 

(12) Ss. 3, 40, 54— Circumstances under 
which a person is said to have notice under 
8. 3. See KANOM, No. 1, (1916) 2 M.W.N. 31. 

(13) 8s. 3 and 78. See MORTGAGE 
(GENERAL), No. 29, 43 C. 1052. 

(14) 8s. 3, 117 — Abandonment — Whether 
sufficient to extinguish rights of lessee's trans- 
feree. See BEN. AOT VIII OF 1SS5 (TENANCY), 
No. 43, 33 Ind. Cas. 98. 
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(16) 8s. 4, 9 137. See CONTRACT ACT, 
No. 106, 20 C.W.N. 1182. 

(45-a) 8. 5. See No. 21. infra . 

(16) S. 6— Rent— Assignment— Debt-Simple 
mortgage and subsequent lease of the 
hypotheca to mortgagee — Mesne profit. 

Ttfe rent is undoubtdely a debt r and it is in- 
cluded in the definition of, the term 11 obose-in- 
aot*ion” and consequently there oafn be no objec- 
tion to its assignment. The definition ot the 
term “ rnpsno profits ” presupposes that the 
porson liable tg pay it, is a trespasser and con- 
sequently it being a olaim in tort, is not assign- 
able under S. *5 of the Transfer of Property 
Aot (a). 

A simple mortgage and a ‘subsequent lease of 
tho same property in favour of the same mort- 
gagee with a direotion to apply the rent payable 
under the lease towards the interest due under 
the mortgage muHt be deemed to be independent 
of each other and the simple mortgage could be 
held to be converted into a usufructuary mort- 
gage on the execution of the lease (6). phldam- 
baram Pillal v Doralsaml Chetty, 31 Ind. 
Gas. 473. 

Seshagiri Aiyar, j. 

References : — (a) 38 M. 308, D. (6)6 Ind. 
Gas. 336, F. 

(17) S . 6— Lease from year to year— Legality 
of transfer. 

A lease from year to year is heritable and 
transferable under S. 6, Transfer of Property 
Aot, unless there is anything to the contrary in 
the oontract. Bandhu Lall Munshl y. Sree- 
mathy Lagin, 36 Ind. Cas. 1006. 

CHATTERJEE and NEWBOULD, JJ. 

(18) 8. 6— Exeoutory coi&Taot to convey land 
— Assignment— Validity— ‘ Mere right to sue,’ 
what is— Transfer of Property Aot whether 
exhaustive of the topic of assignability. See 
CONTRACT, No. 9, 3 L.W. 435. 

(18-a) 8. 6. See No. 11, supra and 62. infra . 

(19) S. 6 (a)— Hindu temple , offerings to— 
Pujari’s right to a share if alienable— Estoppel 
—Res extra oommeroium. Punoha Thakur y. 
Blndeihrl Thakur. 19 C.W.N. 580-28 Ind. 
Oas. 675 — 43 O. 28. 8ee Pinal Part, 1915, 
Col. 1282. 

(20) S, 6.(a)—Relinquishinent of reversionary 
right , whether valid — Family arrangement 
Baratl Lai v. Sallk Ram, 13 A.L J. 1141-38 
A. 107-31 Ind. Cas. 919. See Final Part, 1915 
Ool. 1282. 

• (21) 8s. 6 (a), 6— Contract by reversioners U 
sell estate to pf t aintiff when it should devolve 
upon them— Validity— Specific performance — 
8. 23, Oontract Act. L&kBhml Nar&yana 
Jaganadha RaJu y. Balasurya Prasad R&o 
17 M.Ii.Tt 419=*(1915) M.W.N. 626 = 29 Ind 
Cas. 241 = 39 M. 564. See Final Part, 1915, 
Col. 1283. * 

(22) *S. 6 (c) and 8. 54— Easements — Distinc 
tion between creation of an easement and 
transfer of an esasement— Registration. 
The oreation of an easement is not a transfe: 
of ownership of land within the meaning ol 
8. 64 of the Transfer of Property Act and n 
not be in writing. 
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A right of way oan be created by & verbal 
agreement. There is a,differenoe in this respect 
ietween the transfer of a pre-existing easement 
and the creation of a new easement (a). Gem 
Bone y. Caeslm Dalla, 9 Bur. L T. 222. 

U KIN, j'. 

Reference : t-(o) 31 A. 612, F. 

(23) S. 6 (a) and (h)— Right to receive future 
maintenance whether alienable. 8ee Civ. PRO. 
CODE (1908), No. 197. 30 M.L.J. 36i. 

(24) S. 6 Tie). See MESNE PROFITS, No. 1, 

1 Pat. L.J. 427. 

(25) 8s. 6 ( h ), 54 —S'ale deed in minor's 

favour— Contract Act, 1872, S. 11. « 

S. 6 (A) of the Transfer of Property Aot does 
not state that a transfer cannot be made to a 
minor. 9 Nowhere in thAt Aot is it provided that 
a minor is incapable of being a transferee of 
property. So a sale-deed of a housfc executed in 
favour of a minor being a valid transaction tho 
minor oan buc for possession of tho same after 
the transaction is complete. Munni Koer y. 
Madan Gopal, 31 Tnd. Cab. 792. 

* Richards, c.j., and rafique, j. 
References 30 O. 539 (P.O.); 33 M. 312 ; 33 
A. 657, R. 

(26) Ss. 6, 116— Holding over— Claim for use 
and oooupation— Transferability — Assent to 
tenant’s continuance if inferable from passive 
failure to eject— Intention to hold adversely if 
neoessarily follows holding over. See LAND- 
LORD and Tenant, No. 10, 3 L.W. 408. 

(27) 8. 8— Tree reservod by the lessor— Lessor 
if oan cultivate shellac on the trees. See 
LEASE, No. 5, 24.C.L.J. 21. 

(28) S. 8. See MA&OMEDAN LAW-WAKF, 
No. 10, 32 Ind. Gas. 205. 

(29) 8. 10, 108 (j) % 111 (g) — Stipulation against 
sub-letting— Whether a covenant or a condition 
— Breach ef stipulation — Remedy — Damages. 
See LEASE, No. 2, 1 Pat. L.J. 1. 

(29-a) S. 14. See No. 10, supra. 

(30) S. 37 —Rent, apportionment of—Patnidar 
agreeing to pay into the Collectorate the 
amount of revenue payable by the landlords 
on their account— Suit for apportionment by 
some of the co-sharer landlords. 

Where in consideration of a patni tenure 
granted by the landlords, the patnidar had 
undertaken to pay year by year into the 
Oolleotorate a certain sum to be credited to the 
\ Government revenue payable by the landlords, 
the yearly slim is one payable in consideration 
of the patnidar’s use and occupation of the 
land, and though payable into the hands of the 
Colleotor is agreed to be paid on account and to 
the oredit of the landlords and therefore it isrent 
paid to the landlords and it oan be apportioned 
as between the several landlords. • Gour Gopal 
Sinha y. Goafa Beharl Pr&manlck, 34 Ind. 
409. 

TEUNON and CHOWDHURI, JJ. 

References 1 O.L.R. 453 ; 5 C. 902 ; 27 O. 
479, F. ; 33 0. 140 (P.O.), D. 

(31) S. 40. See TRUSTS AOT, No. 14, 3 L. 
W. 467. 

<31-o) S. 40. 8ee Nob. 10, 12, supra. 
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Transfer of Property Act— [Continued), • » * 

(32) £. 41 —Exercise of right under section— 

Necessity of previous enquiry as to alienor's 
power— Alienee— Good faith . , 

Before a person oan 9 rely upon S. 41 of the 
Transfer of Property Aot to support his title ho 
must show that he took reasbnable care to 
ascertain that the alienor had power to make 
the transfer and that he the alienee has acted 
in good faith, Rahimah Beebl v. Rhathoon 
Bee. 4 L.w. 193 = 35 Ind. Cas. 669. 

AYLING and NAPIEB, JJ. * • 

(33) 8, 41— Court auction purchase*- Know- 
ledge that the ' property did not belong to the 

* judgment-debtor . 

Though S. 4 1 of the Transfer of Property Aot 
does not directly apply in favour of^i Court 
auotion-purohaser (the Transfer of Property Aot 
dealing onlg with transfers by acts of parlies) 
the principle of that section applies in favour 
of a Court auotion-purohasor Where the pur- 
chaser knew that the property did not belong to 
the judgment-debtor as his private property 
there is no basis for the application of S.,41. 
Nara Prath Kummall Kandungo Kurup v. 
Parana boll Rand! Thavazhayil Ayavatan 
Krishna Kurup, 34 Ind. Can. 494. 

3ADASIYA AIYAR and MOORE, JJ. 

Reference : — 17 O.L.J. 209, F. 

(34) S , 41 — Transfer by ostensible owner— 

Consent of real owner — Purchaser for value 
in good faith— Reasonable care. 9 

Where a property is registered m the Revenue 
Reoords in the naipe of a person with the 
express consent of the real owner and it is also 
proved that the real oyner look an aotive part 
in bringing about a transfer of the property by 
the person m whose name it was registered. 

Held that a bona fide purchaser for considera- 
tion who putohasod the properties after satisfy- 
ing hjmself by enquiries that the property was 
registered in the name of his vendor with the 
express consent of tho real owner is protected 
by 8. 41 of the Transfer of ProperLy Aot and 
that bis sale cannot be avoided by the real 
owner. Ram Saroajh Panda v. Barajas, 34 
Ind. Cas, 773. 

KENDALL, A.J.C. 

(38) 5. 41 —Husband's property sold by wile 
— Bona fide purchaser for value , “ without 
notice ” -His rights — u Without notice "— Signi- 
ficance of the expression— Husband's right to 
redemption, Nlras Purbe v Tfont. Tetri 
Pasln, 20 O.W.N, 103-32 Ind. Cas 82. See 
Final Part,* 1916, Col. 1284. 

(36) 8. 41— Real owner holding out another— 
Transfer by latter— Notioe — Burden of proof, 
whether lies on the purchaser or owner — 
Benamidar*having interest in property, if notioe 
or shifts onus. Bee LIMITATION ACT (1908), 
No. 182. 4 L.W. 200. 

(37) 8. 41 — Transfer by ostensible owner 
when binds real owner. Bee RES JUDICATA, 
No. 1, 20 O.W.N. 265. 

(88) 8 . 43 — Mortgage by person having no 
transferable interest in property mortgaged 
Subsequent acquisition of transferable 


Transfer of Property £ct— (Continued), 

interest — Mortgagee's uptipn — Rights of 
bona fide transferee — 8econd appeal — 
Points not raised in lower Courts, tnadmis- 
sibility of, 

A representing that be bad a transferable 
interest in a property in which be had no suoh 
interest mortgaged it for good consideration to 
B. Subsequently ^ aoquired a transferable 
interest tljer&n, which alter his death was 
tjansferred by his sons to C and D who had no 
notice of B's mortgage. In a suit brought by 
B to euforoe the mortgage : , 

Held (i) that under 8. 43 of the Transfer of 
Property Act the mortgage t3ok effect on the 
interest aoquired , by A subsequent to the 
mortgage, (ii) but that under the last clause 
of that section the mortgagee was subject to 
the rights of 0 and D, and that the plaintiff 
could not be pllowed to urge in second appeal 
that he had exeroiBed the option given by 8. 43 
before the transfer in favour of C and D, inas- 
much as he had not urged that point in the 
lower Gourts but had merely allowed the case 
tp proceed on the assumption that the institu- 
tion of the suit itself was to be regarded as the 
exeroise of the option. Beni Rat v. Nptabar 
Slrkar, 33 Iod. Cas 975. 

Lancelot Sanderson, c.j., and 

ASUTOSH MOOKERJEE, J. 

(39) 8. 43— Applicability to transactions 
before 1872. Bee ESTOPPEL, No. 2, 23 O.L.J. 
601. 

(40) 8. 44- Mortgage by two out of three 
brothers, members cf joint Hindu family — 
Death of one executant — Suit against other 
executant and the non-executing brother only 
as representing the deceased executant— Ex 
parte decreeoand sale in execution and purchase 
by mortgagee — Non-executing brother’s original 
share if passed by the sale — Decree for joint 
possession if can be made. See MORTGAGE 
(General), No. 8, 20 O.W.N. 676. 

(41) 8. 44— Hindu family — Alienee from co- 
parcener whether entitled to joiDU possession — 
His position and rights* See HINDU LAW 
(ALIENATION), No. 13, 4 L.W. 99. 

(42) 8, 62 —Mortgage by agent under power 

of attorney— Act done by agent fraudulent- 
ly — Liability of principal — Burden of pro- 
ving good faith — Right of mortgagee to lien 
on money deposited under decree for specific 
performance, * 

Where a oontraot is entered into by an agent 
fraudulently in furtherance of the agent’s own 
interest, and contrary to the interests of the 
principal, the latter is bound 1)y the ooptraot 
only, if tho person dealing with the agent acts 
in good faith (a). The burden of proving good 
faith lies on those persons who enter ipto tran- 
saction with the agent. 

Plaintiffs sued the defendants on a mortgage 
deed. The suit dooument was executed by the 
seoond defendant as the constituted attorney of 
the first defendant. The oiroumstanoes which 
led to the execution of the mortgage were ae 
follows : A suit had been brought against the> 
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first defendant to er force the specifics perform- 
ance of a ofmtraot to sell the suit property. 
ThejSrbt defendant engaged the seoond defend- 
ant to help her m the suit and executed a 
power of attorney ra favour of the seoond de- 
fendant for that purpose. The first defendant 
pleaded that shu executed tjie powercof-attorney 
in favour of the second defendant to serve the 
limited purpose of defending the suit against 
her and to free her from oonstant attendance 
in Court, and the power to mortgage contained 
in it was fraudulently written without her 
knowledge and Consent. She further contend- , 
ed that the mortgage was not within the scope 
of the seoond defendant’s authority and that 
the plaintiffs did not aot in good faith but in 
collusion with the seoond defendant and there- 
fore she was not liable to pay undor the mort- 
gage. It was found that the agreement between 
the first defendant and seoond defendant which 
resulted in the execution of the power of 
attorney was, that the seoond defendant should 
advance money for defending the suit which 
had been brought against her aDd that he 
should receive one-fourth of the property if thb 
first defendant succeeded in the suit. The 
evidenoo further showed that there was fraud* 
and misrepresentation by second defendant 
in the execution of the power of attorney and 
that the plaintiffs did not aot in good faith 
in getting the mortgage from the seoond 
defendant as agent of the first defend- 
ant. Held that, as the oircumstanoes showed 
that the second defendant had exceoded his 
authority and exeouted the mortgage deed 
for purpose not warranted by the power of 
attorney, the first defendant (.was not bound to 
pay the mortgage money. ( b ) Held also that 
the plaintiffs having acted in bad faith and in 
collusion with the sooond defendant, they were 
not entitled to recover the mortgage money 
from the first defendant. Held further that 
the plaintiffs were not ontitled to any lien or 
charge on the sale prices due to the first defend- 
ant in the matter of the spooifio performance of 
the oontraot to sell, as the plaintiffs’ mortgage 
was ineffectual under the provisions of 8. 53, 
Transfer of Property Act. Bhagwanjl v. Ganga, 
36 Ind. Gas. 968. 

Fawcett, a.j.g. 

References (a) (1904) 2 K.B. 10 = 73 L.J. 

K. B. 669-90 L.T. 803-52 W.R. 583-9 Com. 
Cas, 251 = 20 T.L R. 398 ; (1895) A.C 173-64 

L. ,T. Ch. 433-11 W.R. 159-72 L.T. 477-43' 
W.R. 606-59 J.P. 676; (1993) A.C. 170 = 62 
L.J.P.O. 68=1 R. 336-68 L.T. 546-41 W.R. 
600, R. (b) 1893 A.C. 170-62 L.J.P.O. 68-1 
R. 336 — 68 L.T* 646-41 W.R. 600; (1902) 
1 Ch. S16-71 LJ. Ch. 363 = 86 L.T. 275-60 
R. 371-18 T.L.R. 384. R, 

(43) Ss,. 62 and 53 — Sale of property as un- 
encumbered — Liability of purchaser to 
redeem mortgage thereon. 

The purchaser of a property at a Court sale is 
hound to pay off any encumbrance thereon, 
though the sale did not make mention of it, 
And be cannot escape liability by the provisions 
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of Ss. 52 and 63, Transfer of Property Apt or of 
8. 64, Civ.Pro.Code. Gar Charan Prasad y. 
lfossammat Bach ml, 30 Ind. Cas. 238. 

8 TUART, A.J.G. r 

r (44) 6s. 52, 88— Lease by mortgagor after 
mortgage deored but before sale, whether binds to 
auction-pure b^per — Nature of mortgage- 
deoree — Lis pendens. See SMALL CAUSE 
court, Jurisdiction' of, No. l, 20 M.L.T. 
512. 

(45) 8. 53— Transactions when to be deemed 
fraiMulent and impeachaple . 

In a cos© in whioh no consideration of the 
law of bankruptcy applies, there is nothing to ' 
prevent a debtor paying one creditor in full and 
leaving others unpaid, although the result may 
be that the rest of his assets will be insufficient 
to provide for the payment of the* real of his 
debts. 

The transfer whioh defeats or delays creditors 
is not an instrument whioh prefers one creditor 
to another, but an instrument whioh removes 
property from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit 
for himself. He may pay one creditor and 
leave another unpaid. 

So a transfer made for adequate considera- 
tion, in satisfaction of genuine dobta, and with- 
out reservation of any benefit to the debtor, 
cannot be impeached under S. 53, Transfer of 
property Aot. MuBBabur Sahu y. Lala Hakim 
Lai, 30 M.L.J. 116 = 3 L.W. 207-20 C.W.N. 
393-14 A.LJ. 198 = 19 M.L.T. 203-23 C.L. 
J. 406-19 Bom.L.R. 378 = (1916) M.W.tf. 198 
-32 Ind. Cas. 343-43 C. 521 (P.O.). 

Viscount Haldane, Lord Parmoor, 
Lord Wrenbury, Sir John Edge 
and MR. AMEER ALI. 

(46) S. 53 —Land granted by Deputy Com- 
missioner transferred to another person with 
permission of Deputy Commissioner at a time 
when transferor was involved in debts — 
Transfer whether void. 

On 3rd March 1903, the Government made a 
grant of land to M. On 5th July 1907* M applied 
to the Deputy Commissioner for permission 
to transfer the land to his brother A, and on 
2nd April 1908 the transfer was sanctioned. In 
March 1907, i.e. t before M’s application to the 
Deputy Commissioner, M was hopelessly in- 
volved in debt and for that reason applied for 
the transfer t? his brother. Plaintiff sued M 
on a pro-note dated Maroh 1907 and got a deoree 
in August 1909. Held that M’s right to trans- 
fer with permission was a valuable right whioh 
ho exeroieed in favour of his brother without 
any consideration and at a time when he was 
unable to pay bis debts of which the plaintiff's 
olaim was one, and the presumption, therefore, 
under S. 53 of the Transfer of Property Aot, 
was that the transfer was void as against the 
plaintiff. Manng Maung y. 8. G. Firm, 8 L. 
B.R. 233-35 Ind. Cas. 448. 

Ormond, j. 

(47) 8. 53— Transfer of Property— Intent to 
defeat creditor— Good consideration— Valid- 
ity of transfer , 
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A transfer of property would not be void under 
S* 53 of tne Aot, if made for good consideration, 
though it was intended to defeat a creditor 
thereby. Mann# Ton U y. Majong Po Thaung, 
36 Ind. Cas. 395: r 

Ormond and Twomey, jj. • 

Reference 3 L.B.R. 188, R . 

(48) S. 53— Deglarator^ suit by defeated 
olaimant against attaahing decree* holders — 
Plea that sale was fraudulent under 8. 53 — 
Validity— Bcope of 8. 63— Remedy*’of person* 
aggrieved — Representative action wbethetyneces- 
sary— Difference between judgmenfc-oreditois 
and ordinary creditors — English and* Indian 
Law. See OlV. PRO. CODE (1908), No. 485, 30 
M.L.J. 665. 

(49) 8. 53— Transfer of whole estate .by a 
debtor in faveyir of his first wife’s children— 
Consideration — Permission to marry second 
wife — Transfer if in fraud of creditors. See 
Hindu Law (Gift); No. l, 3 L.w. 287. 

(50) 8. 63— Release in favour of lather and 
uncle — Property screened from creditor execut- 
ing decree — Fraud carried out in material part 
— Effect — Suit to avoid the transfer by party 
to fraud — No relief. See FRAUDULENT 
•Transfers, No. l, 9 S.L.R. 108. 

(50 a) 8. 53. See No. 43, supra . 

(51) 8. 53 (2)— Gratuitous transfer— Pre- 
sumption. 

Under 8. 52 (2) of the Transfer of .Property 
Act there is a presumption that every gratui- 
tous transfer, and transfer for a grossly inade- 
quate consideration is mado with a fraudulent 
intent if tho effect of the transfer is to delay or 
defeat the transferor’s creditors, and the burden 
of proving that it is not fraudulent is on the 
party seeking to uphold it. 

The only point lor determination ih a case to 
whioh olause (2) applies is whether tho transfer 
has the effect of delaying or defeating creditors. 
Ma Nyun v. Maung Ba Tha, 9 Bur. L.T. 157 
= 33 lnd. Cas. 945. 

U KJN, J. . 

(52) 5. 54 — Oral sale— Vendee already in 
possession of property sold — Delivery of 
possession — Possibility of. 

In the case of an oral sale, there can be suoh 
a delivery as is contemplated in 8. 54 of the 
Transfer of Property Aot, even if the vendee is 
already in possession, as tonant, providod that 
the vendor had by appropriate aot! or declara- 
tions converted the position of the vendee as 
tenant into one as purchaser. Thakurdas y. 
Sobhachand, 12 N.L R. 3 = 32 Ind. Cas. 233. 
Batten, a.j.c. 

References'— 34 C. 207, Considered ; 27 M. 
L.J. 497, F. • 

(53) 8. 04— Sale-deed of property in posses- 
sion of tenants— Interest conveyed is ‘ rever- 
sion ’ in the property— Salt-deed should be 
registered. 

In 1909, R’s widow sold a house for Rs. 60 
by a sale-deed, whioh was not registered, to 
defendants who were R’s tenants prior to 1909 
and who were in possession of the house. 


.Transfer of Property let— [Continued). 

In 1910, the house was sold bv the same vendor 
by a registered deed of sale to the plaintiff. The 
plaintiff having sued to reoover possession of the 
house : * 

Held , that the plaintiff wa& entitled to suc- 
oeed, beoause what was oonveyed to the defend- 
ants being tb|p reversion in the house, thoir 
sale-deed required registration under 8. 54 of 
the Transfer of.Property Aot. Bhaakar Goppl 
y. Padman Hlra Chowdharl, 18 Bom. L.R. 8 
= 40 B. 3J3 = 33 Ind. Cas. 267. 

Batchelor and Hayward, jj. 

(54) S> 54 — Transfer of immoveable property 
of less than Rs. 100 in value to mortgagee 
with possession on failure to pay off mort- 
gage— Oral tranifer— Delivery of possession , 
necessity of — Formal delivery. 

Where immoveable property of less than 
Rs. 100 in valu§ was first mortgaged to A with 
possession, and then, on mortgagor’s failure to 
pay up the mortgage amount, tho latter on 5th 
March 1906 orally sold the property to A, and 
at the same time formally delivered possession 
by pointing out boundaries, by endorsing on 
the back of the mortgage bond tho fact of the 
sa|p and by handing it over to A ; and the 
mortgagor later on, on 6tb June 1906, sold the 
property to B by a registered deed. 

Held — that everything that could bo dpne to 
deliver possession to give effoot to tbo sale of 5th 
p March 1906 was done, and the requirements of 
o. 54 of the Transfer of Property Aot having 
thus been satisfied, title passed to A, and B’s 
suit to recover the property from A must fail, 
Sonai Chutla v. Sonaram Chutla, 20 C.W.N. 
195 = 34 lud. Cas. 692. 

Jenkins, c.j. Aid woodroffe, j. 

Reference :— 34 C. 207, D . 

(551 8. 54 — Registration Act, Ss . 17 and 49— 
Unregistered sale-deed of land of less than 
Rs. 100 in value — Admissibility in evidence . 

An unregistered sale-deed of property of the 
valuo of loss than Rs. 100 is admissible in 
evidence to prove a contract of sale as the 
document is optionally registrable under the 
Registration Aot, and there is no provision of 
law which prohibits such a document from being 
admitted in evidence. 8. 49 of the Registration 
Act deals only with doouments required to be 
registered under S. 17. Poonialal Udayao v. 
Karuppa Servai, (1916) 2 M.W.N. 136 = 
34 Ind. Cas. 921. 

* BAK EWELL and PHILLIPS, JJ. 

Reference : — 38 M. 1158, D. % 

(56) S . 54 —Sale of property— Delivery. 

For the purposes of 8. 54 of tjie Transfer of 
Property Aot, 1882, a vendor is oompetont to 
make an effootual delivery of the property sold 
to the purobpsor, even though the latter may 
already have physioal possession of it in some 
other oapaoity. Dinanath v. Manbodhl, 12 
N.L.R. 139*36 Ind. Cas. 547. 

8TANYON, A.J.C. 

Reference : — 12 N.L.R. 3, F. 

(57) 8. 54 —Sale, non-registration of , effect of 
— Land worth more than Rs . 100— Contract 
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to sell — Specific performance , suit /or— 
Limitation Act (1908), 8ch. 1, Art. 113. 

A Rale of land worth more than Rb. 100 
without registration, a? required by B. 64 of 
the Transfer of ftoperty Aot, is in law a mere 
contr&ot to sell and does not of itself create an 
interest in or charge on the land ^contracted to 
be sold. f 

A suit for the specific performance of euoh a 
oontract is governed by Art. 113 of the Limita- 
tion Act and oan be brought within tlfreo years 
from the date qf the purchaser's knowledge that 
the vendor refueed to perform the contract when 
no specific date- is fixed for the performance. 

The Limitation Act. being one in which 
rights are rendered ineffective if not abrogated, 
must be read strictly. Ma Bhwe On v. Maung 
Kywet, 9 Bur. L.T. 45 = 32 Ind. Cas. 53b. 

FOX, C.J. 

(58) S, 54 — Limitation Act (IX of 1908), 
Sch. I, Art. 113— Safe of immoveable pro- 
perty— Absence of agreement for registered 
Conveyance-Suit by vendee for ex&cution of 
such conveyance — Maintainability — Limi- 
tation— Compulation of time . 

In b oase governed by the Transfer of Pro- 
perty Aot, in order that a vendee of immoveable 
property who has done his part of the contraot 
may maintain a suit against the vendor for the 
execution of a registered conveyance, it is not 
neoessary that the vendor should have agreed 
to execute such conveyance. 

Once there ie an agreement to sell immovo- 
able property and the vendee has done his part 
of the contract by paying the purchase-money, 
the vendor is bound to do tfrerything necessary 
in order to complete the title of the vendee, and 
where S. 64 of the Transfer of Property Aot 
applies, a complete title oannot be given except 
by a registered deed of oonveyanoe. 

Such suit is governed by Art. 113 of the 
Limitation Act, and where no date has been 
fixed for the performance of the agreement to 
sell, the period of 3 years under the artiole 
shall be computed from the date on whioh the 
plaintiff had notioe that the performance was 
refused. Mya Bwln v. Maung Kya Zan, 33 
Ind. Gas 761. 

MAUNG Kin, j. 

(69) 8. 54— Widow's interests— Transfer of — 

Price over Its. 100— Registration necessary . 
A transfer by a Hindu widow of her lif$ 
interests in oertain immoveable properties to 
the reversioner^ for a price over Rs. 100 oan 
only be made by a registered instrument (a) 
Betlreddt Bomlreddl v. Betlreddl Tatayya, 34 
Ind* Gas. 748.' 

BADAS1VA AIYAR and MOORE, JJ. 
Reference : — (a) 37 M. 423, Bel, 

(60) S' 64— Sale of immoveable properly les 
than Rs. 100 in value— Sale-deed unregistered 
— Delivery of possession — Validity of sale 
Katharl Naraslmha Raju v. Bhopati Raja 
Raghanadha Raju. 2 L.W. 964 = 18 M.L.T 
371* (1915) M.W.N. 819 = 29 M.L J. 721-81 
Ind. Gas. 69. See Final Part, 1916, Ool. 1990. 


• Teanafer of Property Act— {Continued). * 

(61) S. 64— Agreement by minor sell— 

/ oid. See MINOR, No. 7, 33 Ind. Gae. 132. 

(61-a) 8.64. See Nos. *10, 11, 12, 22,25, 
upra and 145, infra . • 

(62) 8s 54; 6 (c)— Easement— Right of way 
—Grant by parol— Validity— No regis- 
tered instrument necessary— Effect of 8 . 54 
— What it contemplates . * 

8. 54 of the Transfer of Property Aot, 1882, 
qontetnplaftns the transfer of a pre-existing 
easement and not the creation of a new one (a). 

Tho creation of a right of. easement by grant 
isnot[sUQh a transfer of ownership as is content 
plated by S. 54 of the Aot (b). 

A right of way can be created by a verbal 
agreement and without a registered instrument 
in.aceordanoe with B 54 of the Transfer of 
Proporty Aot, Gun Sone v. Caaalm D&lla, 34 
Ind. Gas. 95. 

MAUNG KIN, J. 

References (a) 3 Ind. Cas. 615 = 31 A. 612 
= 6 A.L.J. 871. (6) 4 M.H.O. 98, Rel. on. 

',’63) Ss. 54, 55 -Mesne profits — Damages 
between date of contract and date of execu 
tion of sale- deed. 

On an agreement to convey properties a 
person is not entitled lo possession or mesno 
profits as such beforo the date of the execution 
of the registered conveyance in his favour having 
regard to S. 54, pAra. (2) and 8* 55, sub-3. (4), 
ol. (a) of the Transfer of Property Act. He 
will, however, be entitled to compensation for 
broach of the oontract to convey, in addition to 
the execution of the oonveyanoe. And such 
compensation will naturally be the value of the 
mesne profits whioh could have been obtained 
between the date when tho breach of contract 
took plaoe and the date when the conveyance 
was actually exeouted. Such olaim is not 
strictly one for mesne profits. Subbarayar v, 
Kottaya Goundan, (1916) M.W.N. 284 = 34 
Ind. Gas. 737. 

BADAS1VA AIYAR and MOORE, JJ. 

(64) 8s. 54, 55— Contract of sale— Guardian 
purchasing property for minor— Suit by minor 
for possession of property — Maintainability. 
See Minor, No. 1, 14 A.L.J. 66. 

(65) Ss. 64, 65 (6) (b), 100— Charge and 
interest in properly , meaning thereof. 

Where a person purchased oertain immove- 
able property valuing more than Rs. 100 
without obtaining a registered deed and was in 
possession and the same property wqb attached 
as being that of the vendor by the latter’s 

judgment-oreditor. 

Held' that the purchaser acquired no interest 
in the property— but a mere charge on that 
property to the extent of the amount paid by 
him as puroRase-money. Maung* Pe Gyl v. 
P.N. Yelllan Ghetty, 8 Bur. L.T. 268=83 Ind. 
Gas. 610 

YOUNG, J. 

(66) Ss. 54, 58— Definitions of sale and 
mortgage— Applicability to Punjab. Ben 
Mortgage (General), No. 15, 51 P.W.R* 
1946. 
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(67) 8. 9 65 — 8ale of immovable property — 
Part-payment of purchase money —Posses- 
sion, transfer of — Otonet selling the property 
to another person ur^sr a registered deed of 
sale — Right of second purchaser under the 
deed as against the first purchdser in posses - 
sion. 

The defendant contracted to purchase some 
lands from the owner, paid to him a portion of 
the purchase money agreed upon , and went into 
possession of the lands. The owne* 1 * then boIA 
the same lands to the plaintiff who ba<Lnotioe 
of the contract of «Ate to the defendant, and 
exeauted a registered deed of sale. The plaintiff 
relying on the deed sued to reoover possession 
of the lands from the defendant : 

Held, that the plaintiff's suit for po&ession 
must fail, because he could not profit by his 
oonveyanoe efoept to stand in the shoes of his 
vendor and receive the balance of. the purchase* 
monpy due on payment of which he would have 
to convey to the defendant. 

Qucere : — 26 B. 466, 29 M. 336 were rightly 
decided. Gangaram Ganapatl Bhopale t. 
Laxman Ganoba Shot, 18 Bom. L.R. 455-40 
B. 498. 

SCOTT, C.J., and HEATON, J. 

References :— 28 B. 466 ; 29 M. 336, Appr. 

(68) 8. 65. See VENDOR AND PURCHASER, 
No. 1, 31 M L.J. 630. 

(68-a) S. 55. See Nob. 63, 64, 65, supra and 
145, infra . 

(69) S. 55, lub-Ss. (1) and (5 )— Vendor and 
purchaser — Breach of contract— Agreement 
to sell— Covenant Against incumbrance— 
Sale by auction without advertisement at 

* place where property situate — Damages — 
Receipt for repayment of mortgage money — 
Registration whether necessary — Registra- 
tion Act tXVl of 1909), S. 17. 

Non-purchase by buyer within time specified 
cannot be justified on the ground that the 
• vendor failed to offer title deeds for inspection. 

The words 4 6n his request 1 in cl. (b), sub-8. 
(1), S. 55, Transfer of Property Act, make it the 
duty of seller to produoe his documents of title 
for examination by the buyer only when the 
latter askB for them. 

A reoeipt for repayment of mortgage amount 
stating that the mortgage deed iB returned does 
not require registration. * 

Auction sale, on refusal by party who con- 
sented to buy, oauuot be made without adver- 
tisement at plaoe where property is situated. If 
the advertisement is not adequate, the buyer 
oanbot be held liable in damages for the differ- 
ence between the oontraot price and the in- 
adequate pride realised at suoh sale. Haung 
Po Te v. Mating Shwe Ko, 35 lad. Cas. 373 
FOX, O.J., and TWOMEY, J. 

References : — (a) 11 Bur. L.R. 257 ; 65 L.T. 
706, 22. 

(70) 8. 66 (2)— Sale of immoveable property 
—Representation in the deed that the pr o- 
petty was let on yearly tenancy— The 
tenancy turning out to be permanent— 

68 


Transfer of Property Icl— (Continued), 

Misrepresentation — Damages for broken 
contract or warranty . * 

Defendants Nos. 1 and 2 sold certain lands 
to tbe plaintiff. It was stated in the deed of 
Bale that some of the lands bad been given for 
cultivation to tenants under an oral agreement 
for ono year an a Mafcta (ront) of Re. 5-19 0. 
On completion of the sale, the plaintiff found 
that tbo tenants were permanent tenants of tile 
lands. The plaintiff thereupon sued to recover 
dafhages Srom the defendants on aooount of the 
misrepresentation in the sale-deed as to the 
nature of the tenancy : 9 

Held, that there was a clear oose of a broken 
oontraot or warranty for whioh the plaintiff was 
entitled to olaim damages without rescinding 
the purchase. Ylshv&n&th Ganefeh Joshl v. 
Bala Kaku Kapadi, 18 Bom. L.R. 292 =-34 
And. Cas. 1 47- 

SCOTT, C 5., and BEAMAN, J. 

(71) S. 55 (2)— Sale of land — Partial dispos- 
session— Suit for loss —One for failure of 
consideration and not breach of covenant for 
titi«--Limitation. See LIMITATION ACT (1908), 
No. 170. 19 M.L.T. 163. 

• . 

(71-a) S. 55 (2) — Interest which seller pro- 
fessed ' to sell — Eviction by superior land- 
lord— Liability of vendor. 

If the interest whioh the seller 11 professed ” 
lo transfer was not larger than what he actually 
possessed, then the covenant mentioned in 
cl. (2) of 8. 65 is not broken. Tbe seller is 
not liable for any breach of covenant for title if 
the buyer is evicted hy a superior landlord. 
Yataka ChathlUpgath v. RamaBwamy 
Pattar, 32 Ind. Cas. 984. 

8ADASIVA AIYAR and MOORE, JJ. 

References : — 15 M.L.T. 240 ; 38 M. 1171, D. 

(72) S . 55 (4) — Portion of purchase-money Left 
with vendee to pay] off vendor's creditor 
— Money not paid — Unpaid vendor's lien — 
Whether enforceable against transferee from 
vendee for consideration without notice of 
Ittn 

The seller’s charge as providod for in S. 55 (4) 
of the Transfer of Property Aot cannot bo en- 
loroed against subsequent transferees for value 
without notice. 

Plaintiffs sold some property to G.D. G.D. 
paid a portion of the consideration to plaintiffs 
and the balanoe was left with him to pay off a 
sample oontraot debt of plaintiffs. Subsequently 
G.D, sold the property to K, aid K again sold 
it to two others. None of these persons paid 
tbe oreditor who brought a suit and realised 
the debt from plaintiffs. Plaintiffs brought a 
suit against all these transferees to recover from 
the property sold what they had to pay, as 
unpaid vender’s lien ; 

Held, that the plaintiffs were not entitled to 
enforce this charge againBt subsequent trans- 
ferees for value without notioe. Guru Dyal 
Singh y. Kavara Singh, 14 A.L.J. 304=38 
A. 254 = 85 Ind. Cas. 289. 

RICHARDS, O.J., and Raihq, j. 

Reference 31 C. 57, D . 
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(73) 8*4 55 (6) (ft) — Purchaser of land — Stran- 
ger in possession at the time of purchase— 

* Notice of latter's title— No registered convey- 
ance — Delivery of possession — Charge on 
the property for money paid — Interest or 
lien— Whether created by such delivery . 

Where the defendants'' were in possession of 
tins land whiob the pUintiffs purchased, the 
plaintiffs must be held to have had notice of the 
title, if any, 'under which the defendants bad 
possession of the land. 

If the defendants had paid off money on 
account of the # vondors and in consequence they 
were put in possession on the understanding 
that the vendors had to give them a registered j 
deed of sale, then they had, under 8 55 (6) (5) | 
of tho Transfer of Property Aot, a charge on the 
property for the amount paid as purchase I 
monoy plus interest at 6 per vent, from the j 
time of the contract of purchase (a). 

A contract of sale followed by delivery of 
possession does not, when there is no Registered 
sale, create any interest in the property agreed 
to be sold and cannot, oven if enforceable ' at 
date of suit or decree, be pleaded in defence to 
an adlion for ejectment by ono having a legal 
title to reoover(b). Perhaps, the purchaser in 
suoh a oase has a right to sue for specific 
performance within the proper time. 

Delivery of possession does not, like part 
payment, create a lien or interest in the property 
(c). Maung Bo v. Mating Tun Byu, 33 Ind. 
Oas. 121. 

Maung Kin, j. 

References : — (a) 28 B. 466, F. (6) 29 M. 336, 
R, (c) 24 M. 377, R. * 

(74) 8. 55 (6). Bee MORTGAGE— REDEMP- 
TION, No. 17. 9 Bur. L.T. 114. 

(75) Ss. 55 and 58 — Mortgage-debt— Transfer 
— Implied covenant for title — Damages, suit for 
—Cause of action when arises. 8am u Pattan 
v. Chidambara Odayan, 2 L.W. 918 = 29 M. 
L.J. 454 -=(1916) M W.N. 7 = 31 Ind. Cas. 179. 
See Final Part, 1915, Col. 1292 

(76) S. 58— Mortgage of land in favor of 
agriculturist who undertakes to pay debt due 
from an agriculturist to a non-agriculturist — 
Consideration. Bee PUNJAB ACT XIII OP 1900 
(ALIENATION OP LAND), No. 1, 114 P.W.R. 
1916. 

(77) B. 58— Executory oontraot to convey 
land — Right thereunder if oan be mortgaged— 
Document recognizing the ownership of a 
person other than mortgagor if can be treated 
as mortgage. See CONTRACT, No. 9, 3 L.W. 
436. § 

(77-a) 8. 58. Bee Nos. 8, 66 and 75, supra. 

(78) S. 68 (a) and (b). 8es MORTGAGE 
(GENERAL), No. 32, 1 Pat. L J. b63. 

(70) S. 58 (c) — Mortgage by conditional sale 
—Option to purchase — Registration — 
Amendment of plaint . 

The test for determining whether a document 
is a mortgage ora sale is whether the relation 
of oreditor and debtor subsists between the 


Transfer of Property Act— (Continued), • 

I parties after excoution of the dooumept. If it 
i does, the document i? a mortgage (a). 

|* An option to purchase is not an interest in 
I land, and a document* oreating an option to 
! 1 purchase doep not require registration under 
i 8. 17 of the Registration Aot. 

1 Where in suit to redeem a mortgage it is 
: found that the document sued on is not a deed 
of mortgage but a sale-deed the plaintiff ought 
to bo allowed to amend his plaint bo as to 
convert the suit for redemption into one for 
specific), performance of an agreement to re-sell 
because the relief sought is in effect the same,* 
the facts are the same, and the plaintiff is only 
asking the relief which is applicable to the 
facts stated in the plaint. Ma Shwe U Y. 
Maung Po Lu, 9 Bur. L.T. 177- 
Ormond and Twomby, jj. 0 

Reference (a) 5 Bur. L,T. 99, F. 

(80) 8. 58 (c) — Deed — Construction— Sale or 
mortgago — Sale with condition of rc-purohase. 
Sej.e SALE, No. 9, 18 Bom. L.R. 250. 

(81) S. 69— Due attestation— Attestation by 
witnesses who did not see the execution in- 
sufficient — Simple mortgage — Simple money 
decree — Amendment adding prayer for a 
money decree — Debt contracted by father — 
Suit against sons — Hindu Law— Flea that 
the debt was for immoral purposes— Flea to 
be investigated in the suit itself and not to 
be left to be determined in execution. 

Where the mortgage deed was ,not executed 
by the mortgagor in the preBenoe of the attest- 
ing witnesses there is r.o proper attestation of 
the deed as required by law (8- 59 of the Trans- 
fer of Property Aot). Where a simple mortgage 
deod fails for want of proper attestation to take 
effect as a Mortgage deed it can be treated as a 
bond and being a registered deed the lender is 
ontitlod to a simple money decree, the period of 
limitation for the suit being six years. Even 
at a late stage tho plaintiff oan be allowed to 
amend the plaint by adding a now prayer for a 
simple money dooroe. 

In a suit upon tho document against the sons 
of a Hindu who executed the dooumont where 
tho sons raise a ploa that the debt was oontraot- 
ed for immoral purposes and that they were in 
no way liable to satisfy tho debt in question, the 
matter should be determined before any deoree 
is passed a lid it is not proper to pass a deoree 
leaving the question to be determined in execu- 
tion. Chaudhuri Mahadeo Prasad y. Oajraj 
Singh, 34 Ind. Cas. 397. 

Lindsay, j.c., and Kanhaiya Lal, 

A.J.O. 

Reference :— 35 M. 607 (P.C.), i\ 

(82) 8, 59— Letter accompanying deposit of 
title-deeds, giving a personal remedy to the 
mortgagee , if simple mortgage requiring to 
be stamped and registered as such— Regis- 
tration Act, 8s. 17, cl. (b) and 49 — Instru- 
ment declaring interest tn immoveable pro- 
perty— What is—8tamp Act , 8 . 26, Sch. I, 

* Arts . 5, 6 and 40— Evidence Act , 8 . 92. 
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Along with a deposit of title-deeds to oover 
certain liabilities which might be incurred in 
the course of business a leitef was given which 
recited : “ I hereby give you lqll authority to 
jnake use of this property in any manner 
you think best and pay yourself up all these 
amounts, and if there should be any balance 
still left unpaid, you shall be at liberty to pro- 
oeed on me personally and on the rest of my 
properties to recoup any short balances.” The 
letter was neither stamped nor registered. 

Held, that the letter was not a mere recital 
of an equitable mortgager but contained allfthe 
elements of a simple mortgage and was there- 
fore inadmissible in evidence for want of both 
Btamp and registration. 

It is the deposit of title-deeds that constitutes 
the equitable mortgage and a letter or writing, 
which simply oentains evidence of the trans- 
action cannot be said to create or declare any 
right or interest in immoveable property within 
the meaning of S. 17, cl. ( b ) of the Registration 
Act (a). 

Seshagiri Iyer , J.: — The document does not 
fall under Art. 6. of Sch. 1 to the Stamp Act as 
it does not secure any amount, and Art. 40 of 
the same Schedule does not apply as the instru- 
ment by itself does not create an equitable 
mortgage. 

8. 26 of the Btamp Act does not refer to ad- 
missibility of documents but only deals with the 
quantum interest allowable in a suit when the 
document is sued on and admitted in evidence. 

In order to bring an instrument containing 
declaration of a *ight to of interest in immove- 
able property within the provisions of 8. 17, the 
declaration must, by its oton force, have the 
legal consequences orvotemplated by the parties 
and should not simply be a statement of what 
has happened (6). 

The letter not evidencing an equitable mort- 
gage or its* terms, P. 02 of the Evidence Act 
would be no bar to iho reception of independent 
oral evidence to establish an pquitable mort- 
gage. P.M A Mutblah Ghetty v. P. Y. Ko- 
thandaramaswaral Naldu, 31 M.L.J. 347 = 
(1916) 2 M.W.N. 221 = 1 L.W. 472 = 35 lnd. 
Cas. 864. 

abdur Rahim, o.c j. and Seshagiri 
Iyer j. 

References. — (a) 11 B.L.R. 405; 13 G. 322, 
F, (6) (1916) 1 M.W.N. 443, F . 

(83) S> 59 — Mortgage- bond— Attestation — 
Person subscribing us scribe if attesting 
witness. 

Per Chamier , C.J.— To be an attesting wit- 
ness within the meaning of B> 59 of the Trans- 
fer of Proper^ Aot, the witness must not only 
have seen the 'execution of the document but 
should have also subscribed as a witness (a). 

Where a person who subscribed % mortgage 
bond as scribe was proved to have been present 
when the document was executed and the lower 
appellate Gourt upon this and other evidenoe 
found that he had seen the dooument executed 
and held that he was an attesting witness 
within the meaning of B. 69 of the Transfer of 
Property Aot : • 


Transfer of Property Aot -'(Continued). 

Held , per Chamier , C. J.— Th^t, although on 
the finding he must be held to hato seen the 
iportgage-bond executed, the scribe was not an 
attesting witness as he did not subscribe aba 1 
witness. • 

Per Jwala Prasad, J — That, in the absence 
of evidence showing that he bad witnessed thp 
execution, it oould not 'be presumed that he 
had. , * • 

A soribe of a deed who has witnessed the exe- 
cution may sign the deed because he has done 
so, and yet describe himself as a soribe. Ram 
Bahadur 81ogh y. Ajodhya Singh,* 20 G.W.N. 
699 = 1 Pat. L J. 129 = 34 lnd. Gas. ,370 

CHAMIER, C.J., and JWALA PRASAD. J. 

References : — (a) 39 I, A. 218 = 36 M. 607 = 16 
O.W.N. 1009, Rel. on ; 5 C.W.N. 454 ; 7 C. 
WN. 160; 35 A. 254. R. 

(84) S, 69-- Attestation — Witnesses not present 
at actual execution — Admission of execution 
by mortgagor. 

Held , that a dooument whioh was not execut- 
ed in the rpanner prescribed by 8. 59 of the 
Transfer of Property Act, that is, the marginal 
witnesses not having seeu the mortgagor sign it, 
did qot oporato as a raortgago, notwithstanding 
that the mortgagor did not deny the execution 
thereof. Radhe Shlam y, Chunnl, 14 A.L.J. 
361 = 35 lnd. Gas. 192. 

Richards, c.j., and Rafiq, j. 

Reference : — 35 M, 607, F. 

» 

(85) S. 59— Attestation— Scribe writing the 
name of a person as a marginal witness — No 
proof of authority to sign — Validity of 
mortgage— Charge. 

A document purporting to be a deed of mort- 
gage bore the signature of one attesting witness; 
and the name of another person was written in 
the margin by the Bcribe but there was no signa- 
ture or mark made by this second person. In 
a suit brought upon the document it appeared 
that the man was dead ; and there was nothing 
to show that he had authorized the soribe to 
sign for him. 

Held , that the document was not duly attest- 
ed by two witnesses within the meaning of 8. 59 
of the Transfer of Property Aot, and that it 
oould neither operate as a valid mortgage nor 
create a charge. Param Hans y. Raodhlr 
Singh, 14 A L.J. 673 = 38 A. 461 = 35 lnd. Cas. 
748. 

WALSH and BUNDER Lal, JJ. 

(96) 8. 59. Boo Civ. # Pro. Code (1903), , 
No. 612, 8 L.6.R. 450. # 

(87) B. 59. See MALABAR LAW (ALIENA- 
TION), No. 1, (1916) 2 M.W.N. 312. 

(88) 8. 59. Sec EVIDENCE ACT*, No. 40, U 
A.L.J. 1041. 

(88-a) 8. 59 See No. 128, infra . 

(89) 8s. 59, hi, 100 —Mortgage, not valtdly 
executed , if creates a charge— Personal 
liability to repay if to be implied from fact 
that document mentioned advance of money . 

Held, on the construction of a dooument 
whioh purported to be a usufruotu*ry mortgage 
but was not enforceable as suoh by reason of its 
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not being attested as required by S. 59 of the 
Transfer of Property Aot, that the mortgagor 
r did not intend that he shouid be personally 
liable to repay the aavanoe, and the Trial 
Court and the* High Court erred in assuming, 
frtm the mention in the document that a cer- 
tain sum had boen adyanoed, that it might be 
inferred that it was the intention of the parties 
• that the mortgagor stfould be personally liable. 

That the dooument did not oreate a charge 
within the meaning of S. 100, TraiWer of Pro- r j 
porty Aot. Maharaja Ram Narayan Singh 
v. Adhlndrfc Nath Mukhorjf, ‘20 C.W.N. 989 
= (1916) M^W.N. 428 = 4 L.W. 15 = 31 M.L.J. 
261 = 18 Bom. L.R. 862 = 20 M.L.T. 216 = 14 
A.L.J. 1017 = 26 C.L J..115 = 34 Ind. Cas. 900. 
Lord Shaw, Lord Sumner, Sir John 
Edge and Mr. ameer ali. 

(90) Ss. 59, 100 —Mortgage lay insolvent with- 
in two years of his adjudication — Burden of 
proving good faith and consideration — Mortgage 
invalid under S. 59, if operates as a charge 
under B. 100. See ACT III OF 1907 (PROVIN- 
CIAL INSOLVENCY), No 42, 31 M.L.J. 1*33. 

(91) S. 60, Exception— Release by mortgagee 

« of portion of claim — Right to proceed ac/Uinst 

other mortgagors— Effect of execution of 
fresh mortgage by released mortgagor. 

Apart from the exception to S. 60, Transfer of 
Property Aot, it is open to a mortgagee to aban- 
don part of his claim releasing one of the mort- 
gagors and to sue to recover their proportionate 
share of the mortgage money from the other 
mortgagors (a). 

But the mortgagee cannot affect the release 
so as to increase the burfrjn on the other mort- 
gagors. Subject to this restriction the mortgagee 
oan release any portion of the claim and it is 
immaterial whether he releases gratuitously or 
otherwise (6). 

The fact that the mortgagee obtained a frosh 
mortgage from the released mortgagor on 
the same security does not infringe the right of 
the mortgagee to sue the other mortgagors, but 
the mortgagee must make the released mort- 
gagor also a party to a suit upon the mortgage 
as against the other mortgagors. Baianta 
Kumar Sarvagya v. Jogendra Nath Dutta, 
36 Ind. Cas. 530. 

Newboudd, J. 

Reference a (a) 30 C. 755 = 7 C.W.N. 723; 2 
C.L.J. 202; 33C. 613 = 100. W.N. 551 = 3 C.L. 
J. 576 ; 11 O.W.N. 40& = 6 C.L.J. 316 ; 12 G.W. 

' N. 911, F . ; 2 A. 906, D . ; 28 A. 174 = 2 A.L.J. 
630; A. W.N.* (1905) 244, R. (6) 6 0.L.J. 46, R. 

(92) S. 62 —Pre emption decree obtained by 

f prior mortgagee against subsequent mort- 
gagee on ground of a subsequent mortgage 
being sale — Prior mortgagee's suit against 
jnortgagor personally for ncovery of mort- 
gage money not maintainable. 

A suit by a prior mortgagee, after getting a 
pre-emption deoree Against a subsequent mort- 
gagee on the ground of subsequent mortgage 
being a sale, against the mortgagor personally 
for reoovery eft his mortgage money, oan not be 
maintained since the effect of the pre-emption 
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deoree was to merge the two rights of the 
mortgagor and the mortgagee in one and the 
Bame person* the prior mortgagee. Arjun 
Prasad v. LalJq Slqgh, 36 Ind Cas. 845. 

KANnAIYA LAD, A.J.O. ~ 

Reference 21 Ind. Cas. 69, R. 

(93) S.t65, cl. (c) — Equity of redemption — 
Acquisition by^ prescription — Duty to pay 
taxes— Revenue sale — Property acquired by 
frayd — Suit for recovery , when lies . 

The person who acquires the oquitv of re- 
demption by prescription is not under a duty to 
pay the taxes under 8. f>6 (c) of the Transfer of 
Property Aot. r 

Where, therefore, suoh a person allowod the 
property to be sold for arrears of reveuue and 
got it purchased by a third person benami tor 
r him. m 

Held , the mortgagee who had purchased the 
property in execution of the mortgage- deoree 
oannot reoover possession on the ground that 
the purchase in the revenue sale was fraudulent. 

The true owner of property oannot reoover 
possession of it from the person who has acquir- 
ed it by fraud on the mere ground that fraud 
has been used in its acquisition, unless there 
is fiduoiary relationship between the parties or 
the person defrauding is under a duty to speak 
or has joint interest with the person defrauded. 
Punugu Subblah v. Nukulapatl Rami Reddl, 
19 M.L.T. 210= 1 1916) M.W.N- 239 = 30 M.L. 
J. 331 = 39 M. 959 = 33 Ind. Cas. 326. 

SESHAGIRI AIYAR and KUMARASWAMI 
SASTRI, J.J. • 

(91) 8. 66. See LIMITATION ACT (1908), 
No. 115, 3 L.W. 34*1. 

(95) S . 67— ‘ Contract to the contrary '—Suit 
by mortgagee for interest — Principal not 
becoming due — Maintainability. 

Where a mortgage dooumont provided for 
tho payment of interest every month and for 
enhanced interest on default. 

Held that there was a 1 oontraot to the con- 
trary * within the meaning, of S. 67 of the 
Transfer of Property Aot and that a suit for 
interest was maintainable even before the 
principal mouey beoame due (a). 

A mortgagee oannot sue for interest before the 
prinoipal amount beoomes payable, if there is 
an absolute oovenaot prohibiting him from so 
Buing. Subblah Chetty v. Kuppammal, 3 L. 
W. 587 =^1916) 2 M.W.N. 86 = 31 M.L.J. 437 
= 35 Ind. Cas. 104. 

SESHAGIBI AIYAR and NAPIER, JJ. 

Reference (a) 14 M. 477, D. 

(96) S. 67. See MORTGAGE (GENERAL), 
No. 11, 8 Bur. L.T. 261. 

(06-a) S. 67. See Nos. 8 anfi 89, supra. 

(97) S . 61 (d)— Severance of mortgage debt— 
Previous suit by co-mortgagee for hie share of 
debt— Subsequent suit by other co-mortgagee for 
his share of debt not barred . Tljaya Bhoahan- 
ammal v. Evalappa Mudallar, 86 Ind. Cas. 
91 = 39 M. 17. See Final Part, 1916, Col. 1996. 

(98) 8 . 68, els. (a) and (b)— Mortgage— Fore- 
* closure only remedy mentioned in the deed— 
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Produ<y of mortgaged property -No charge 
constituted over the same — Mortgagor not 
personally liable— Applicability of cl, (a) 
or cl, lb) of 3 . 68. f 

■» Where, so far as the mortgaged property is 
concerned, the only remedy mentioned id the 
deed as available to the mortgagees is fore* 
closure, the mere fact of the oxisfcdhce in the 
deed of a promise to*pav at affixed date does not 
make the provisions of S. 68 (a), Transfer of 
Property Act, applicable to the case atld make 
the mortgagor personally liable (a). 

Where the oontract«did not expressly provide 
for.pither delivery of the produce or payment 
of its value annually to the mortgagee, and 
where, by failing to deliver the produce annu- 
ally, the mortgagors did not destroy anything 
which oould be foreclosed under the Act, helcL 
that, bo far at* the produce of the land was 
concerned, no mortgage was created over it at 
all and that S. 68, cl (6), did not apply (b). 
Govlnd v. Jagannath, 12 N.L.R. 19*38 Ind. 
Cas. 763. 

Drake- Brockman, j c. • 

References (a) 10 0. 740; 16 C. 540 ; 4 M. 
179; 22 A. 149 (169) ; 14 A. 513 ; 22 Ch. D. 611 
(515); 10 C.P.L.R. 87, R. (b) 7 N.L.R. 72, R, 

(99) Ss, 68. 100— Charge— Applicability of 
obligations under S. 68 to charge holder— 
Mortgagor's heir — Whether liable for waste — 
Applicability of S. 68 to mortgagor's representa- 
tives or assignees. RamakrlBhnama Chetty v. 
Yuvvattl Chengu Alyar, 27 M.L.J. 494 = 33 
Ind. CaB. 321. ^ee Final-Part, 1914, Col. 1078, 

(100) S, IX—Improvemeiit by mortgagee — 
Intention to add costs to mortgage money, 

S. 72, Transfer of Property Act, permits a 
mortgagee to spend such money aB is necessary 
for the due management of the mortgaged 
property and the collection of the rents and 
profits thereof and for ita preservation from 
destruction, but it does not permit a mortgagee 
to make improvements at the expense of the 
mortgagor with the object of deriving greater 
' benefit during the period of his enjoyment from 
the mortgaged property, and to add the oosts 
of the same to the mortgage money. Jaagl 
Ram v. Sheoraj Singh, 30 Ind. Cas. 234. 
8TUART and KANHAIYA LAL, A J.CS. 
Reference 19 M. 327, R> 

(101) 8s; 72, 76 (3). See MORTGAGE 

(General), No. 33, i Pat. L.J. 689,. 

(102) 8. 74. 8ee MALABAR LAW — MORT- 
GAGE, No. 1, (1916) 2 M.W.N. 358. 

(103) 8s, 74 and lOi— Sale subject to prior 
charge— Payment of prior charge by pur- 
chaser— Extinguishment of lien. 

A person wbp purchased the right, title and 
interest of a mortgagor in certain property sub- 
ject to a prior oharge had a right %n payment 
to extinguish the prior oharge or to keep it 
alive, and in the absence of evidence to the 
oontrary the presumption is that be intended 
to keep it alive for his benefit (a). 

Where the purchaser of a property in execu- 
tion of a simple money decree redeems the pro- 
perty from a prior mortgage upon it he does so 
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to proteot the property purohastf by him. As 
he is neither a subsequent nor a |frior» mort- 
gagee the provisions of Ss. 74 and 101, Transfer^ 
of Property Aot, will not apply. By agreeing to 
purohase the property burdened with the liens 
discharged by him the auction purchaser mist 
be construed tt have undertaken to pay tfye 
said liens, if they were proved to bo valid and 
enforceable. In discharging one of tho liens* 
notified m the proclamation of salo, when 
his duty vps to discharge all of them, he 
cannot be allowed to set up bis payment of 
one against his liability to dittaharge the 
others (6). Lala Bhagwan Das Chaudhu- 
rl Ahmed Jan, 36 Ind. Cas. 732. 

Stuart and Kanhaiya Lal, a.j.cs. 

References la) 10 C. 1035 “11 I.A. 126=4 
8ar. P.G.J. 543=* 8 Ind. Jur. 396 = 5 Ind. Deo. 
(N.8.) 692 (P.C.) ; 14 Ind.Oas. 496 = 39 O. 527 = 
(1912) M.W.N. 3S7 = ll M.L.T. 265 = 9 A.L.J. 
332- 14 Bom. L.R. 280 = 16 C.W.N. 605 = 15 
C.L.J. 411 = 22 M.L.J. 468 = 39 I.A. 68 (P.C.), 
R. ; (b) 7 Ind. Cas. 200 = 33 A. 101=7 A.L.J. 
914 ; 6 Ind/ Cas. 781 = 34 M. 119 = 20 M.L.J. 
380-8 M.L.T. 132 = 11910) M.W.N. 390, R,, 

(103-a) S. 76. See No. 101, supra . * 

(104) S, 76 (a) — Usufructuary mortgagee— 
Tenants let into possession by mortgagee— Re- 
demption by mortgagor— Continuance of tenant' s 
possession, if adverse to mortgagor— Limitation 
Act (1908), Art 139 — Adverse possession, 
Chlnnappa Thevan v. Pazdanlappa Plllal. 
2 L.W. 1132 = 18 M.L T. 492 = 31 Ind.OaB. 630. 
See Final Part, 1915, Col. 1297. 

G05) 8. 76 (c). Se> Trusts Act, No. 13, 
18 Bom. L.R. 438. 

(106) S. 76, cl. (A). See MORTGAGE 
(General), No. 31, 19 O.C. 328. 

(107) 8s. 76 and 84. See MORTGAGE -RE- 
DEMPTION. No. 16, 9 Bur. L.T. 117. 

(107 -a) S. 78. See No. 13, supra, 

(109) S. 81— Right to marshalling, 

Abdur Rahim , J. — In order that a right to 
marshal may arise, the contending oreditors 
must be creditors of one and the same person 
and must claim against the same property. 
Where the defendant bad notice of the plaintifTs 
mortgage, when he obtained his security, that 
would be sufficient to bar his claim under S. 81 
of (be Transfer of Property Aot. 

Whether the Full Bench decision in 31 M. 
419 applies also to a mortgagee Irom the pur- 
chaser ? 

Srinivasa Iyengar , J. — 8. 81 of* tho Transfer 
of Property Aot doos not avail the mortgageos*of 
purchasers as their right to marshal is in the 
right of their , assignor who is the vondee of 
tho original mortgagor. The right to marshal 
is a discretion in the Court which however is 
not a right of any particular party to direct the 
sale of any particular item if that would be 
suffioient to pay off the mortgage debt. It is a 
discretion which the Court is entitled to exer- 
oise at the time when final execution is ordered. 
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Ramaiwamy Ghetty y. The Madara Mill Go., 
Ltd., H91C) M.W.N. 265 = 34 Ind. Cas. 338. 
r Abdur Rahim and Srinivasa Iyenoaq, 
jj. 

(109) S. 8l— Marshalling when available*. 
See Mortgage (General), No. 21, 81 P.W. 
R. 1916. • 89 

# (110) S. 82 —Sale of portion fif mortgaged pro- 

perty subsequent to mortgage'— Liability of 
purchaser to contribute to mortgage debt . 

Certain property including a house was' 
pledged by the mortgagor. Subsequent to the 
mortgage defendant purchased half the house 
from the fnortgagor. The mortgagor subse- 
quently oonvcyod the equity of redemption in 
respect of all the mortgaged properties to the 
mortgagee. The mortgagee sued to enforco the 
mortgage by sale of the mortgaged properties. 
Held that, having regard to tjie terms of 8. 82, 
Transfer of Property Act, it was improper to 
order sale without fixing the proportion of the 
mortgage debt chargeable on the house purchas- 
ed by defendant. Maharajah Ramnaraln 
Singh v. Ram Kumar Lai Bhagat, 1# Pat. 
L.J. 228-36 Ind. Cas. 208. 

MULLICK and KlNGSFORD, J.J. «. 

Reference : — 6 C.L.J. 612, F. 

(111) S. 82 — Mortgage— Contribution— Par- 
ties and valuation jor ascertaining liability 
to contribution . 

Where a suit is brought for contribution 
under 8. 82 of tho Transfer of Property Act, all 
the persons in whom the mortgaged property is 
vested should bo made parties. It is only when 
such persons are properly before the Court that 
a proper deoree finally settling all disputos can 
be made, and without their being before the 
Court the value of the different items of the 
property cannot be satisfactorily ascertained. 
In estimating the valuation of the different 
items of property, it ought to be as of the date 
of the mortgage, but if a purchaser produced 
evidence to show the valuation at the date of 
his purchase, it would lie upon the other party 
to show that the valuation at the date of the 
mortgage was different, Shankarlal v. Latafat 
All, 14 A. L.J. 713-35 Ind. Cas. GOO 
Richards, c j. and Rafiq, J. 

(112) 8. 83— Interest after deposit , liability 
for — Duties of person entitled to the money 
— Failure to state clearly to whom money 
is to be paid t effect, of. 

, Held , that a mortgagor is not liable to fcay 

interest for ^he future after he has made a 
depoait in compliance with the terms of 8. 83, 
Transfer of Property Act, and taken all the 
steps to pay the money to the person entitled 
to it. 

Held , further , that if through the fault of 
the person or persons entitled Ao it, it is not 
clear ’exactly to whom the money is to be paid, 
the mortgagor cannot bo deprived of the right 
conferred on him by the section on account of 
the omissions and errors of suoh persons. 
Harlhar Baksh Singh v. Bheo Singh, 19 O.C. 
145 = 36 Ind. Cas. 814. 

Stuart, j.c. 
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(113) 8 . 83— Tender — Validity, of— Effect 
of — Mortgage suits — Costs , award of t 
principles regarding . 

Under 8. 83 of thf Transfer of Property Aot 
a mortgagor makes the tender at his own risk*- 

A mortgagee is not bound to accept anything 
less than the full amount that is owing to him, 
and be cAnnot be damnified by any mistake 
made by the mortgagor in making the tender. 
Thero is no via media in the matter ; either a 
full tentler is made in whioh ease interest stops 
altogether or an inadequate tender iB made 
whilh the mortgagee is at liberty to ignore 
and which will .not affect his right to recover 
interest at the oontraot rate up to the date of 
the suit. 

A* a general rule, the mortgagee is entitled 
•to his oosts in suit for redemption or foreclosure 
unlosH he has been guilty of afty misconduct ; 
and the fact that the mortgagee claims more 
than is found owing to him is not per se any 
sufficient ground for depriving him of his 
costs. Gaurl Shankar v. Abu Jafar Khan, 

• 34 Ind. Cas. 690. 

Lindsay, j.c. 

(114) S. 83— Amount due under the mortgage 
— Bond providing for payment of simple interest 
at a particular rate with a penal clause for pay- 
ment of compound interest at an enhanced rate 
from date of default - Principal and compound 
interest at contract rate alone deposited — Penal 
interest not deposited— Amount tendered— Subse- 
quently accepted by Court as sufficient— Tender, 
validity of — Mortgagor whether bound to tender 
full amount includinq penal rate of interest — 
Mesne profits . Ayykuttl Mankondan v. 
Periyasawmi Kavandan, 2 L W. 585 = 18 M. 
L.T. 161=30 Ind. Cas. 497 = 39 M. 579. Sec 
Final Part, 1915, Col. 1300. 

(115) 8. 83 — Value of improvements whether 
can be brought under the expression * amount 
due on the mortgage ’ in 8. 83. Bee MAD. 
act I of 1900 (Malabar Compensation 
for Tenants’ Improvements), No. l, 
(PUG) M.W.N. 160. 

(116) Ss. 83, 84— Mortgage — Deposit— Interest 

stops from what date — Deposit falling short 
by pies— Effect — Fractions of day— Cal- 

culation of interest— Interest for day of 
deposit — Bona fide mistake in calculating 
the days for which interest payable — Effect . 

S. 84 of the Transfer of Property Aot requires 
the mortgagor only to do all that has to be 
done by him to enable the mortgagee to take 
the deposit amount out of Court, and wbon he 
pays hatta for notice with the proper address of 
the mortgagee, he has dono all that has to be 
done by him. Interest will cease to run there- 
after. The deposit need not include the interest 
till the dato on whioh defendant (mortgagee) 
gets notice of the deposit through Court (a). 

Where thore are conflicting rights as between 
subjeot and subjebt, a fraction of a day will be 
treated as a whole day, and the mortgagor is 
bound to pay interest for the day on which the 
deposit is made (6). 
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Where the deposit fell short o! the sum due 
by piA, owing to a bona fide mistake in oal- 
oulating the number of da^a for whioh interest 
was payable, held, the deposit, was not a proper 
deposit, and the mortgt&or was not entitled to 
mesne profits (c). Subb&l Goundan v. Palani 
Gonndan, 30 M.L.J. 607 = 34 Ind. Cas. 825. 
8ADA8IVA AlYAR and MOORH, J.T. 

References (o) 35 M. 44, B. (6) (1875) 10 
Q.B. 346; 8 O.W.N. 216. R. (c) 8 A. 602 ; 16 
B. 141; (1847) 5 C.B. 365 = 16 L.J. Q>P. 237, R ; 

(117) S . 94 — Tender and deposit t difference 
between — Deposit of mortgage miJkey in 
. Court— -Dispute among representatives of 
the mortgagee— Proper heirs not ascertained 
— Withdrawal of money before the persons 
entitled thereto are ascertained— N j cessa- 
tion of interest — Civ. Pro. Code, O. XXX,V, 
r. 3— Deposit of money in Court after suit — 
Abatement of interest. 

The Legislature Jbas drawn a distinction 
between the oase of a tender and a deposit as to 
the date from whioh interest shall cease to run. 

A tender in order to be valid must be made to 
the person entitled to receive the money. But 
when only a deposit is made the mortgagor 
must do something more. He must do all that 
has to be done in order to enable the person 
entitled to the money to receive it. 

Where the mortgagee, as in tbiscaso, is dead, 
and the mortgagor, not being sure as to who , 
are the persons entitlod to succ»'s*ion and thus , 
unable to make a valid tender, deposit the 
money in Court, but withdraws it before the 
rightful heirs aro ascertained, ho cannot bo said 
to have done all that he epuid do to enable them 
to receive the money. In such oases the mort- 
gagor cannot claim the benefit of 8. 84 oi the 
Transfer of Property Aot. for the money having 
been withdrawn betore the persons entitled to 
it have-established their right, it must be taken 
that so far as they are oonoerned the deposit 
has never been made The deposit in order to 
be efieotive under 8. 84 must remain in Court 
until the mortgagee or his successor in interest 
has been enabled or is in a position to draw 
it (a). 

“ There is no analogy between tender and 
deposit. When a debtor tendors mouey, he 
must do it only to the person legally entitled 
thereto. Ho takes the risk of dociding for him- 
self whether the offer he is making is to the 
proper person ; in the oase of the person to whom 
the tender is made, tho latter can have no olaim 
for interest and can have no grievance if it is 
refused, as he had tho option and right of claim- 
ing .payment at once and had not availed him- 
self of them. On tho other hand, a deposit is 
ordinarily ni^do when the debtor is in doubt as 
to who is the rightful olaimant. Ho wants to 
absolve himself from futuro liability by leaving 
it to tho Court to hand the money over to the 
true owner. Nobody may be in a position to 
apply for payment immediately as in the oaso 
of a tender, Consequently the money must be 
in deposit to be drawn out as soon as the legal 
rights of the parties are determined. ” Per 
Seshagiri Aiyar, J . * 


.Transfer of Property Aot— [Continued). 

Where after the suit was instituted the mort- 
gagor again deposited the amount in^Court, in 
oaloulating interest from that date’the amount 
deposited should be deduoted from the principal, 
and interest allowed only gn the balanoe. 
Thevaraya Reddy v. Yenkataehela Ppndl 
than, 31 M.L.J. 548=4 L.W. 433 = (1916) 2 
M.W.N. 321 = 20 M.L!T. 403. 

Abdur Rahim, c»c.j., Seshagiri aiy^r 
and Philips, j.t. 

Reference : — (fl) 36 M. 44, F. 

(117 a) S. 84. See Nos. 107 apd 116, supra . 

(118) S. 88 — Mortgage deoree— Execution— 
Prayor for decree absolute absent in the appli- 
cation — Prayer for *ale if implies prayor for 
making deoree absolute. Sec LIMITATION AOT 
(1908), No. 285, 3 LAV. 469. 

(118-a) S. 88 t . 8eo No. 44, supra. 

(119) Ss. 83, dd—Picliminarydeciee— Decree 
absolute for sale — First decree if not appeal- 
ed from, cannot be attached in appeal 
agathst the second— Second decree is in 
nature an application for execution — Ciu. 
Pro. Code (1882), S. 244— Civ. Pro . Code 

* (1908), Ss. 2. 97, O. XXXIV, rr. I and 5 
— Limitation Act (1877), Arts. 179, 180. 

Iu a suit, brought in 1907, to recover the 
mortgage amount by salo of the property 
mortgagod, a preliminary decree was passed on 
30th Juno 1913 ; and a final deoree was passed 
on tho 15th March 1912. The defendants, in 
appealing against the final order, substantially 
raised points against the deoroe of 1910 as woll. 
The lower Court held that the correctness of 
the preliminary de^yce oould not bo disputed, 
under S. 97 of tho Civ. Pro. Code, 1908. It was 
contendod in appoal that the right of appeal 
Accrued under the old Oiv. Pro. Code, whioh 
was in force at the date of the suit : 

Held, that, oven under the old Code of Civil 
Procedure, the correctness of tho decree, passed 
under S. 89 of the Transfer of Property Aot, 
oould not be questioned in an application for 
an order absolute under S. 89 or in an appeal 
from au order absolute made on such an appli- 
cation. Morlidhar Narayan Gujarati v. 
YIshnudas Balraukandaa, 18 Bom. L R. 38 = 
40 B. 321 = 33 Ind. Cap. 749. 

SnAH and HAYWARD, .TJ. 

(119 a) S. 89. See No. 119, supra. 

>020) 8. 90. See MORTGAGE -USUFRUC- 
TUARY, No. 5, 35 Ind. Cas. 43. * 

§ 

(121) S. 91— -Mortgage wheu deemed to bo 
extinguished — Mortgage transferred — Rights of 
transferee — Effect on right of redemption. See 
Mortgage (General), No. 5, U.B.R. (tf)l5) 
3rd Qr., 89. 

(122) 8- 9i (5) — Assignee of mortgagor's in- 
fere^ after the passing of decree conditional 
for foreclosure but before final decree — No 
right to redeem — Mortgaqe suit— Pendency 
till final decree— Assignee pendente lite — 
No party to proceedings for final decree— 
Binding nature of final decree . 
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A person who has acquired tho mortgagor's 
interest tfter'deoree conditional for foreclosure 
was passed/ but before that dcoree was made j 
final* is not a person entitled to redeem under *• 
S. 91 (6), Tranter of Property Act. 

A-mortgnge suit is pending at any rate till a 
final decree 19 pasnr d, even if nc£ till sale takes 
plabe or possession is gitfen (a). 

An assignee pendentr lite is bound by the 
final decree even if not made *a party to the 
proceedings for obtaining that decree ,(b). 
Digambarv. Gaopat, 12 N.L.R. 5(f=33 Ind. 
Cas. 196. c 

Drake-Brockman, J C. 

References — (a> 23 A. 331. R. (6) 29 A. 76, 

(123) 8. 93— Order for sale in Melkanomdar' s 
suit—Jenmi's title, whether extinguished 
thereby— Mortgagor's right to obtain an 
order for sale tn second mortgagee's suit — 
Actual sale , effect of— Res judicata — Prior 
suit by Melkanomdar, whether bars the 
Jenmi's suit. 

The Jenmi’s (mortgagor’s) title is hot extin- 
guished by an order for sale passed in a pcior 
suit by the Melkanomdar (2nd mortgagee). 

Stfnble, — An aotual sale in the prior suit may 
extinguish the Jonmi’s title. But a mortgagor 
defendant in the 2nd mortgagee’s redemption 
Buit oannot obtain an order for sale (a). 

A mortgagor oan apply for an order for sale 
only in the suit brought by himself. #, 

Under 8. 93, Transfer of Property Act, an 
order for sale extinguishes only tbo plaintiff's 
right to redeem and the security of the mort- 
gagee is also extinguished thereby bo far as the 
plaintiff is conoerned. Ord^arily a redemption 
Buit by a mortgagor is not barred as res judi- 
cata by reason of a previous suit by a 2nd mort- 
gagee to redeem the first (b). Yanberl Manak- 
kal Purushotaman Nambudrl v. Purompul- 
anll Bankunn! Menon, 4 L.W. 184 = 36 Ind. 
CaB. 551. 

Spencer and Krishnan. jj. 

References :— (a) 36 M. 32, R, (b) 35 M. 42 ; 
24 M.L.J. 534, F, 

(124) S. 95. See MORTGAGE (REDEMP- 
TION), No. 2, 14 A.LJ. 41. 

(125) 8. 99— Abrogation by O. XXXIV, 
r. 14, Civ. Pro. Code (1908)— Applicability of 
S. 99 to the Punjab. See MORTGAGE 
(REDEMPTION), No. 7, 18 P.R. 1916. 

(126) S. 99— Mortgagee — Separate monjy 
•decree against mortgagor— Execution — S»lo of 
equity of redemption — Purchase by mortgagee 
— No objection by mortgagor for the Halo — Sale 
in contravention of S. 99 — Loss of right to 
redeem. See* MORTGAGE (REDEMPTION), 
No. 4, 19M.L.T. 121. 

(127) S. 100— Mcrtqage by reversioner and 
io\dow—Sale of widow's liltf interest — Re- 
demption of mortgage. — Right of reversioner 
to claim rateable contribution . 

Where a reversioner jointly exeouted with 
the widow, a mortgage deed, and the widow’s 
life interest in one of the properties included iu 
the mortgage was purchased by another, the 


reversioner on redeeming the mortgage is 
entitled to claim rateable oontribuftion from 
the said purchaser, In respeot of the mortgage 
debt, and the amount of contribution oan be 
enforced as a charge hpon the property under 
S. 100, Transfer of Property Aot. Tarak Nath 
Roy Chowdhuvy v. Syaraa Charan Cbau- 
dhury, 36 knd. Cas. 292. 

Chatterjea and Richardson, .jj 

References ; —28 A. 482 = 10 C.W.N. 626 
(P.C.) = 3.£.L J. 360 = 3 C.L.J. 481 = 1 M.L.T. 
*143 = 8 Bom. L.R. 397 = 16 M.L.J. 269 = 33 
I. A. 81=8 Sar. P.C.J. 9.18, R, 

(127-*) S. 100. See Nos. 65, 89. 90 and 90, 
supra. 

(12£^ Ss. 100, 59— Applicability of— Charge 
t- Mortgage— Security, when amounts to 
* charge. * 

S. 100 of the Transfer of Property Act does 
not enable a- mortgage to bo converted into a 
charge, if it oannot operate as a mortgage by 
reason of non-aomplianoe with the formalities 
Prescribed by the law, such as that of registra- 
tion prescribed by 8. 59 of the Transfer of 
Property Aot, the oase being otherwise, if the 
rolation of the mortgagor and mortgagee does 
not exist between tho parties. 

Case- 1 aw on the point reviewed. Ma Bon 
Lon v. Maung Pa Lu, 9 Bur. L-T. 64 = 32 Ind. 
Cas. 695. 

U KIN, J. 

(129) S. 101— Scope of — Mortgagee becoming 
entitled to equity of redemption— Merger. See 
CIV. PRO. CODE (1908). No. 122. 30 M.L.J. 
391. 

(129-a) S. 101. See No. 103, supra, 

(130) Ss. 105, 107— Agreement to let land on 
payment of annual rent— Agreement neither 
in writing nor registered- License— Remedy 
for wrongful revocation . 

In a suit by the plaintiffs to reoover posses- 
sion of a gala (market plaoe) on the allegation 
that the defendant, zamindar, had given them 
verbal permission to build the gola on their 
agreeing to pay an annual rent, and that they 
had built a permanent structure, from which 
they were ovioted, held that the agreement was 
tantamount to a lease which neither being in 
writing nor registered, as required by 8. 107 of 
the Transfer of Properly Aot, did not oonfer 
any title on the plaintiffs, and that they being 
mere lioenftees, tbeir proper remedy was a suit 
for damages, and not for possession, tor the 
wrongful revocation of the license. Baalde 
Rat v. Dwarka Ram, 14 A.L.J. 137 = 38 A. 178 
= 32 Ind. Cas. 346. 

TUDBALL and WALSH, .1.1. . 

(131) 8 . 10 G— Lease- -Notice determining the 
same give u by two only of three joint owners 
— Sufficiency— Validity of notice. 

A notice determining a lease given on behalf 
of two only out of three joint owners of the 
property leased is not invalid on the ground 
that the provisions of 8, 106 of the Transfer of 
Property Aot, especially when the ortner on 
wfrose behalf the notioe wab not given was in 
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Trarfbfer of Property Act— (Continued). • 9 

charge offending the notice and verbally asked 
the lessee to vacate. Shaikh Karamat All v. 
Han u man Daa Marwari, 34 Ind. Cae. 56. 
Sabfuddin and Chapman, jj. 

(132) 8 . 106— Ejectment — Notice to quit— 
SiaRmonths' notice— Notice ending with Bengali 
year — Bengali Calendar — 1 Locdl usage * — 
Transfer of Property Act , S. 106. Raj Beharl 
Nath v. Kallas Ohundar Dott, 22 C.L.J. 78 = 
30 Ind. Gas. 887. See Final Part ,,19 16, Col.. 
1304. 

(133) S. 106— Lease deed — No time prgAuibed 
— Jftfiict — Monthly bonanoy — No permanent 
occupancy rights conferred. See TRUST, No. 4, 
33 Ind. Oas. 57. 

(134) 8s. 106, 107 — Land held not fot agri- 
cultural or manufacturing purpose on oral 
settlement* at an annual rent — Presumption 
that tenancy annual— 'Contract to the 
contrary net valid , because not registered 
— Notice , length of. 

Whore, thoro being no written lease, the 
tenants were found to have been holding ttfb 
land on an annual rent of Rs. 15 and not for 
an agricultural or manufacturing purpose : 

Held — That from the fact that the rent was 
an annual rent, the presumption ought to be 
drawn that the tenancy was an annual tenancy. 

That, in the absence of anything to rebut 
the presumption, S. 106 of the Transfor of Pro- 
perty Act, if it stood alone, would bo inapplic- 
able, there being “a contract to the contrary” 
within the moaning of that section. This con- 
tract, however,' not being in writing and regis- 
tered, was invalid under 8 f 107. 

That the tenancy was therefore terminable 
upder S. 106 on fifteen days’ notice expiring 
with the end of a month of tho tonancy. 
Shekh Akloo v Sheikh Emanon, 23 G.W.N. 
1005 = 33 Ind. Cas. 899. 

SANDERSON, C.J and MOOKERJEE, J. 

References : — 19 C W.N. 525 = 20 C.L.J. 448 
at p. 454, R. 

(135) 8s. 106 and 107 — Unregistered lease for 
three years — Tenant's remedies against 
landlord wrongfully refusing to register 
lease — Presumption of monthly tenancy . 

If a landlord wrongfully neglects or refuses to 
register a lease which requires to be registered 
under S. 107 of tho Transfer of Property Act 
the tenant is not restricted to tho remedy by a 
suit for specifio performance. lfo oan also resist 
a suit for enhancement of rent or ejectment 
before expiry of tbo term ot the unregistered 
lease. 

Thd presumption of tenancy from month to 
month under B. 106 arises only in the absence 
of a contract to tho contrary. Puzandaung 
Bazaar Co., Ltd. v. T. Qwan Cjjan, 9 Bur. 
L.T. 80 = 8 L.B.R. 351 = 32 Ind. Cas. 692. 
ROHINSON, J. 

(136) Ss. 106, 108 (e)— Lease of colliery— Des- 
truction by fire— Notice by lessee to determine 
tease if should be 15 day s’ notice. Daraoda 
Coal Company, Ltd. v. Hurmook Marwari, 
19 C. W.N. 1019 = 31 Ind. Cas. 697. Bco FinaJ 
Part, 1915, Col. 1305. 

89 


‘Transfer of Property Act— (Continued). 

(137) Ss. 106, 111, 116 — Lckso^or ^ year cer- 

tain — Provision for yearly payments in case of 
holding over — Construction ot lease— Holding 
over whether constitutes the lysee a trespasser 
or oreUes a tenancy from year to year — f^ptioe 
to quit whether neoessary. Seo LANDLORD 
and Tenant? No. 2, e L.w. 189. • 

(138) 8. 107 — AgricAiltural lease , lease f$r 
planting casuarina trees , whether an. 

k lease for planting casuarina trees is not one 
for an agricultural purpose and is consequently 
invalid if not in writing atrtl registered. 
Devaraja Nalcker v. Amraanl Ammal, 3 
L.W. 319 = 34 Ind. Cas. 539. 

SESHAGIRI AIYsAR and XUMARASWAMI 
8ASTR1, JJ. 

(139) S. 107 — Agreement to lease for more 
than a year constituted by correspondence 
contained in several letters — Registration if 
compulsory. See REGISTRATION ACT (1908), 
No. 91, 3 L.W. 370. 

(139-a) S. 107. See Nos. 130, 134 and 135, 
suprfi. 

(139-6) S. 108. See Nos. 9, 29 and 136, 
swffra. • 

(140) S. 108 (b). Bee Landlord and Ten- 
ant, No. 29, 9 Bur. L.T. 101. 

(141) S. 108 (6)— Lease not valid— Right to 
compensation. Soe LEASE, No. 1, (1916) M. 
*vV.N. 180. 

(142) 8. Ill — Permanent tenancy govornod 
by Transfer of Proporty Aot — Determinable by 
denial of landlord’s title. See LANDLORD AND 
TENANT, No. 25, 1 £at. L. J. 157. 

(142-a) S- 111. See Nos. 29 and 137, supra. 

(143) S. Ill (g) — Jjease. provision in, for for- 
feiture on alienation — Usufructuary mort- 
gage by lessee without divesting himself of 
possession. 

On the lessee, under a lease providing for 
forfeiture of land ou an alienation in any 
manner with a right of re-entry, usufructuarily 
mortgaging the proporty without divesting 
himself of the possession of tho land, held 
that this was not such a disposition of the 
property in the land as would necessarily 
amount to an alienation within the terms of the 
forfeiture claim in the leaso deed. The law 
leans against forfeiture. The party relying on 
it must prove it to bo veny exact and certain (a). 
Moideen Salba v. Gopala Kudwa, 31 Ind. 1 
Cas. 454. • 

SrENCER and TYAR.II, JJ. 

Reference : — (a) (1765) 2 Eden. 319, h\ 

(144) 8. Ill (< 7 ) — Landlord and tenant*— 
Lease— Forfeiture — 1 Some act showing intention 
to determine the lease f whether confined to 
attempt at re entry or suing in ejectment — Law- 
yer's notice , whether sufficient— Mesne profits, 
sub-lessee's liability for, on determination of 
lease. P. S. Sivavaroa Aiyar v. Muthu K. R. 
Alagappa Chetfcy, 2 L.W. 94G = (i915j M.W. 
N. 845 = 31 Ind. Cas. 211. Seo Final Part, 1915, 
Col. 1307. 

(144 a) S. 116. Soe Nos. 26 and 137, supra . 
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Tvanafer of Property Act— {Continued). 
(144-6)^8. J17.* Bee No. 14, supra. 

# (146) 8a. 118, 119, 120, 54, 55 (6) (^-Pro- 
perty of the value of one hundred rupees and 
upwards— Exchrnge — No registered document 
— Validity— Land obtained on exchange sold by 
onejof the parties— Effect— Estoppel— No estoppel 
against statutory directions and prohibitions — 
Exchange invalid in lai&—Righ{ to a charge for 
its value on property obtained in exchange . 
Chidambarachettlar v. Yaidlllog^ Padaya- 
chl, 38 M. 619 — 30 Ind. Cas. 408. See Final 
Parfc, 1915, Cfel. 1308. 

(145-a) S. W9. See No. 145, supra t 
(145-6) S. 120. See Ncv 145, supra . 

(146) 8. 123 —Gift by Mahomedan— Proof — 
Application of section. 

A Mahomedan made a gift of bis property 
by a deed of gift. One witness was called to 
prove it but he stated that be had signed the 
deed aftor the other parties had signed. Held 
that the gift boing a gift by a Mahomedan 
was admissible in evidence. 

Held , also that the terms of B. 123, Traftsfer 
of Property Act, wore not applicable to gifts^by 
Mahhmedans which are valid according to 
their law. Karam Ilahl y. Sharfuddln, 14 
A.L.J. 119 = 38 A. 212 = 35 Ind. Cas. 14. 
RICHARDS. C.J. and RAFlQ, J. 

(147) S . 123 — Deed of gift — Requirements o/ c 
— Donor's death after execution— Compul- 
sory registration at the donee's instance — 
Gift , if complete and valid— Indian Regis - 
tion Act (XVI of 1908), Ss. 32, 34, 35, 72 
and 75, scope of. 

A deed of gift registered f oy the donee after the 
death of the donor without the consent of the 
legal representatives of the donor ih valid (a). 

All that a donor need do under S. 123 of the 
Transfer of Property Aot is simply to execute 
the deed of gift and once ; t is executed, the 
document oan be compulsorily registered in Epito 
of the donor not agreeing to the registration 
and would take efloot as from tho date of its 
execution. Yenkati Rama Reddl y. Pillati 
Rama Reddl, 31 M.L. J. 690=4 L.W. 465 = 20 
M.L-T. 450= (1917) M.W.N. 112 = 40 M. 204. 
Abdur Rahim, o.c.j., beshagiri aiyar 
and Phillips, jj. 

References’.— (a) 35 A. 3 ; c z0 A. 392 ; 11 A, 
319 ; 32 B. 441 ; 33 C. 584, F . ; 19 M. 433, 
overruled ; 28 M.L.J. 3,78 ; 13 M.L.J. 303 ; 25 
* M. 672, R. * 

(148) S. 12C — Proof of deed of gift- Writer 
signing merely as writer— Evidence to show 
that writer signed as attesting witness 
JPrima facie a signature of the writer of a 
document is not that of an attesting witness ; 
but if there is suffioient evidence to show that 
the writer signed not only as a Writer but as an 
attoqting witness after the exeoution of the 
document he may be considered as one of the 
attesting witnesses. It iB not neoessary that an 
attesting witness should add the word “ witness!’* 
after his signature. Ma Kin v. Maang Kya 
Win 36 Ind. Cas. 275. 

ORMOND, J, 


TtanBfer of Property Aot —{Concluded),* 

(149) S. 123— Gifts for religious {purpose— 
Dedication to thakur — Absence of registered 
deed— Validity of gift. 

As 8. 123, Transfer if Property Aot, applies to 
religious gifts a dedication of property to a < 
thakur woufd be invalid if the document is not 
registered ag required by the section. Manna Lai 
y. Sri Thakur Hatha Kisheoji Mahara], 36 
Ind. Cas. 989. * 

Richards, c.j., and Rafique, j. 

, •• 

(150) S. 123 — Kanwin and payin property. 
Bee SUDDHIST Law (Gift), No. 1, 9 Bur. 
L.T. 8i’. 

(151) B. 123. See RA.TINAMA, No. 1, *18 
Bora. L.R. 976. 

(15f-a) 8. 123. See No. 11, supra. 

*(152) Ss. 129, 130— Aotionablq claim, gift of, 
whether governed by S. 129. See ACT XV OF 
1882 (Presidency small Cause Courts), 
No. 1, 4 L.W. 339. 

(152 a) S. 130. See No. 152, supra . 

« (153) Ss. 130, 131 — Actionable claim — 
Transfer— Notice. 

Though thore be a valid transfer of a debt 
between its transferor and transferee, tho person 
bound to pay the debt is not bound by transfer 
unless he receives an express notice in writing 
conforming to the provisions of S. 131 of the 
Transfer of Property Act from tbo transferor, or, 
if the transferor rofusos to sign the notice, from 
the transferee stating tho name and address of 
the transferee. 

The notice must be given to tho person oon- 
oernod or to his agont authorized to receive Buoh 
notioes. Basant Sfogh v. Burma Railways 
Co., Ltd., 8 Bur. L.T. 266=^30 Jnd. Cas. 278 = 

8 L.B.R. 288. 

FOX, C .7. 

(153-a) 8. 131. See No. 153, supra t 

(154) 8. 132 — Assignment of mortgage 
whether an actionable claim. 8ee MORTGAGE 
(General), No. 13, (J916) M.W.N. 351. 

(155) S. 137. See No. 15, supra. 

Transfer of Suit. 

(1) Application to District Judge for transfer 
— Judicial Officer , allegation against — 
Transfer , order of— Notice to the Judicial 
Officer and opposite party — Order of trans- 
fer without such notice, if valid . 

A District Judge oannot, upon a mere allega- 
tion of a party to a suit that a judicial officer 
presiding over a Court is interested in the oase, 
direct the caho to be tried by a different Court, 
without giving notice to that judicial officer and 
the party interested in opposing the application. 
Dwarka Nath Sen y. Tara Prasanna Sen, 23 
C.L.J. 295 = 33 Ind. Cas. 797. 

D. CHA'rTERjKE and Chapman, jj. 

(2) See Civ. Pro. Code (1908), No. 65, 150 
P.W.R. 1916. 

(3) Suit instituted under the DiBtriot Court 
transferred to Subordinate Judge empowered— 
Subsequent notification limiting jurisdiction of 
Subordinate Judge. See OlV. PRO. CODE 
f!908), No. 171, 31 Ind. Cas. 397. 
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Tr&nsfers and Bequests (Hlndo) let. * * 

See Mad. Act I of 1914. 

Translation. * , 

Of a document, if secondary evidence— 
Admissibility. See EVIDENCE ACT, No. 29* 
4 L.W. 331. 

a 

Trees. 

(1) Ex proprietary holding — Trees— Sale- 

ability of. ,« 

Trees do not necessarily form part of an ex- 
proprietary holding and the law does nrl forbid 
a sale of them, especially when both tjfo tenant 
And zemindar are willing to dispose of them. 
Mohan Singh y. Lachman Das, 14 A. L.J. 
244 =*33 Und. Cas. 707. » 

TUDBALL, J. . a 

(2) Scattered — Ownership. Boe BURDEN OF 
PROOF, No. 6-6, 32 Ind. Cas. 370. 

(3) Second appeal — Suit for damages for 
cutting —Small Cause nature. See CIV. Pro. 
CODE (1909), No. 194, 20 M.L.T, 281. 

(4) Grove, when ceases to retain its character 
as such — Portion not occupied by — Resumption 
by piecemeal. See GROVE, No. 1, 32 Ind. 
Cas. 36S. 

(5) Trees reserved by the lessor — Lessor if 
can cultivate shellac on the troep— Right to 
enjoyment of 11 fruits and llowors ” of trees— 
Effect. See LEASE, No. 5, 24 C.L.J. 21. 

(6) Hypothecation of land with trees — 

Trees sold by mortgagor and carried away by 
purchasers -» Romedy against purchasers — 
Limitation. Bee LIMITATION ACT (1908), 
No. 115, 3 L.W. 341. * 

(71 Boo PABTITlON, No. 8, 19 O.O. 151. 

(8) Execution of document transferring 
standing tree — Nature of property, Vuoveableor 
immoveable. See REGISTRATION ACT (1909), 
No. 4, 30 Ind. Cas. 281. 

Trespass. 

(1) Action for — T7/io may sue, tenant 
or owner *— Title by adverse possession 
not pleaded , if may be allowed in the 
Court of Appeal — Civ. Pro . Code (1908), 
O. XLI. r. 24— Adverse possession against 
Municipality or the Crown— Public drains , 
filled up, if becomes public way , 

Per Sanderson, C.J., arid Mookerjee, J 
The tenant is the proper plaintiff to suo for 
trespass committed in respect of the land, and 
the reversioner oan only sue for trespass if the 
alleged trespass is injurious to the revision. 

P.er Sanderson, C. J.— Even though the tres- 
pass is accompanied by a claim of right, it is 
not neceBsa'ijjly injurious to the reversionary 
estate (a). 

Per Woodroffe, J.— It is not ‘sAffioient for the 
plaintifi in an aotion in ojeotment to prove 
possession. He must show title. 

Per Mookerjee, J>— Mere previous possession 
will not entitle a plaintiff to a decree for re- 
covery of possession, except in a suit undor S. 9 
of the Specific Relief Aot (6) 

The plaintiff may be allowed to sucoeed op a 
title by adverse possession pleaded for the first 


Trespass— {Concluded). 

time in the Court of Appeal, provided suoh a 
case arises on the facts stated in the plaint, 
and the defendant is not taken by surprise tc). 

To establish a title byadveise possession, the 
plaintiff must prove enjoyment possessing the 
same characteristics as are necessary fog pre- 
sumption of a lost gr&nt and consequently that 
the possession was adequato in continuity, , in 
publicity anci in extont, to oxtinguiHh the 
title of the true owner (d). 

Per Woodroffe, J. — Where, in a suit for 
declaration of title and possession, the plaintiff 
did not in the alternative plead title by adverse 
possession, the plaintiff cannot Sak the Court to 
frame such an issue on appeal exoopt by amend- 
ment, and O. XLI, r. 24, which authorises the 
Court to remodel tho issues does not apply to 
suoh a case. 

Per Curiawy—k public drain does not become 
a publio way merely because it is filled up. 
Ram Chandra Sll v. RamannianI Dasi, 20 

C.W.N. 773 = 36 Ind. Cas. 890. 

Sanderson, c.j., Woodroffe and 

, MOOKERJEE, J.l. 

References (a) 4 Barn. & Ad. 72 (1832), R . 
ft) 17 C. 256; 26 C. 579 = 3 C.W.N. 56$; 3 0. 
W.N. 158 *, 13 C.L.J. 649, R. (c) 14 C. 592 ; 28 
I. A 81 (86) =5 C.W.N. 545; (1914) M.W.N. 
781 ; 31 M. 531 ; 2 C. 418 : 8 C. 975 ; 24 W.R. 
444, R. id) 21M.L.J. 132 ; 27 C. 943 = 4 C.W. 
N. 593, II. 

(2) What constitutes— Proof . 

The foundation of trespass is, tbe doing of an 
illegal act. forcibly and without legal authority, 
as against tho property of atiothor. To sustain 
trespass lb< illegally and the wrongfulness of 
the aot must be established by proof. If tho aot 
is not illegal no right is infringed. Danal Dag 
v. Qovlnda Oedi, 1 Pat. L.J. 533. 

MULLICK and ATKINSON, JJ. 

(3) Damages — Suit against trespasser and 
lessee from him— Liability of both. Goverdhan 
y. Marut, 11 N.L.R. 183 = 31 Ind. Cas. 872. 
8oc Final Part, 1915, Col. (309. 

(4) Suit for. whether cognisable by Civil 
Court. Bee C.P. ACT XI OF 1898 (TENANCY), 
No. 7, l Pat. L.J. 525. 

(5) Mitakshara family — Trespass on family 

waslo lands — Power of manager to sue — Law 
governing suits under Bengal Tonancy Aot. 
Bee HINDU LAW (JOWT FAMILY), No. 5, 1 
£at. L.J. 154. • 

Trespass (Cattle) Act. 4 

Seo ACT I OF 1871. 

TrespasBer. ' * 

(1) Plaintiff when may succeed on strength of 
his long possession— Defendant* s occupation 
by permission of landlord— Plaintiff whe» 
ther can sue for declaration of tike and 
possession — Interference in second appeal . 

Plaintifi sued for a declaration of title to and 
recovery of possession of a tank of whioh a third 
party was the admitted landlord. Defendant 
pleaded permissive occupation from the land- 
lord. The lower Courts found that plaintifi 
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Trespasser— (Continued). 

• 

had not prfivod the title set out in his plaint, 
buj that he and his predecessors have been in 
possession of the tank for more than 12 years, 
and that defoudxni was a trespasser. It was 
also found that no settlement was mado in 
favour of the defendant # by the landlord, but 
that the defondant was being supported by the 
landlord in resisting thiasAiit. Ilfld, under the 
oircumstanoeB, that tho defendant was not a 
trespasser, but must bo oonsidered a pf emissive 
oooupant and in possession co-ordinate to that 
of tbo plaintiff/ and the plaintiff’s suit based on 
long possessioD'jraust be dismissed. 

In order to succeed on the strength of long 
possession, the plaintiff must show that the 
defendant is a trespasser. 

The term “ trespasser ” is a term of law and 
it is competent for the Court in second appeal 
to examine whether the defendant may in law 
be described as a trespasser. Central Karkend 
Coal Co , Ltd. v. Kartio Rewani, 1 Pat. L.J. 
47 = 34 Ind. Cas. G16. 

MULTjIOK, J. ♦ 

(2) See U.P. ACT XII OF 1881 (N.W.'P. 

RENT), No. 1, 31 Ind. Cas. 445. % 

(3) Bee U.P- ACT II OF 1901 (Ac. RA 
TENANCY), No. 23, 31 Ind. Cas. 893. 

(4) Bee OUDH ACT XXII OF 188G (RENT), 
No. 17, 31 Ind. Cas. 472. 

(5) Ejectment of, through Revenue Court — 
Jurisdiction of Revenue Court. See OUDH 
Act XXII OF 1886 (Rent*, No. 18, 30 lud. 
Cas. 257. 

(6) In oooupation — Right' 5 of owner to sue for 
possession and damagos — Necessity to roaogmse 
trespasser as tenant 8oeOUDTI ACT XXII OF 
1886 (RENT). No. 44, 30 Ind. Cas. 3G4. 

(7) Suit for ejectment through Revonuo Court 
— Recognition of, as tonant. Bee OUDH ACT 
XXII OF 188G (RENT), No. 43-a, 36 Ind. Cas. 
770. 

(8) Suit for rent by tenant against, treating 
him as sub-tenant, maintainability of — Tonant 
and sub-tenant, naturo of thoir relationship. 
See OUDTI ACT XXII OF 1886 (RENT), No. 40, 
19 O.C. 370. 

(9) Bee ADVERSE POSSESSION, No. 5, 19 

0 C. 374. 

(10) 8uit by oo-owno» in actual occupation 
sfgainst trespassers — Maintainability — Non-joiA- 
der of other *jo- owners — Effect. Seo CO- 
OWNERS, No. 3, 3 L.W 54-2 

(11) See Ejectment, No. 10, 33 Ind. Cas. 
70. • 

(12) Suit for po a -c«siou and ejectment of — 
Landlord supporting. Sec EJECTMENT, No. 5, 

1 Pat. L.J. 430. 

(13) 'Homestead, transfe -ability of — Eject- 
ment of. See EJEcTMEM-. No. G. 1 Pat. L J. 
502. 

(14) Tenant put in posses -ion by landlord — 
Subsequent dih^ossession by trespasser — Land- 
lord’s right to sue for possession — Form of 
decree— O, XXI, r. JG, Civ. Pro, Co<?o (1908). 


Trespasser— {Concluded), 

See Landlord and Tenant, No. 4, 60 M.L. 
J. 258. 

(15) Trespasser’s right to tack period of 
possession of previous trespasser. See LIMITA- 
TION ACT (1908), No. 246. 18 O.C. 289. 

(16) Land— Possession by — Effect— Adverse 
ab initio to all poraons. See LIMITATION ACT 
(1908), No. 260, 113 P.R. 1916. 

(17) Decree on possessory title as against tres- 
passer whod to be given. See POSSESSION, 
No. 1, ^916) M.W.N. 110. 

(18) AYiy possession is legal possession as 
against a*. Bee PosSESsroN, No. 7, 8 L.B.BR 
372. 

(19) fcuit by trespasser for declaration that he 
is trespasser— Maintainability. See SPECIFIC 
RELIEF ACT, No. 26, 1 Pat. L.J. ^95. 

Tripartite Agreement. 

See SPECIFIC PERFORMANCE, No. 10. 35 

Ind. Cas. 8l0. 

« 

Trust. 

(1) Temple trustee— Dismissal, when proper 
—Suit by some trustees joining others as 
defendants— Payment to some of the trus - 
! tees , when valid. 

Where a trustee is dismissed without being 
k called upon to answer the charges in respect of 
j which it was proposed to dismiss him, such an 
abuse of the rules of natural justice would 
invalidate the dismissal'in the ctsn of ail officer 
of this kind. Where the managing member 
oirouUted the proposal 1 to dismiss the trustee to 
the other members and before the answers were 
received the dismissal was communicated, it> 
does not aipount to a proper dismissal. 

Where two trustees were improperly dismiss- 
ed by the Temple Committee and three more 
trustees were appointed by them, it is compe- 
tent for the two trustees to institute a suit by 
themselves without consulting the other trustee 
whom they have impleaded as defendants. 

One out of many trustees nan reoeive and 
give a good discharge for rent and similar pay- 
ments of income if he has or is held out by his 
co-trustees as having authority to do so. 

The majority of trustees havo no power to 
usurp the duties of the trust and to say that 
payment should bo made to them. 

Qu<?re ^Whether at :» properly convened 
meeting a majority of trustees might decide 
that payment should be made to them alone to 
the exclusion of the other trustees ? Ponnam 
bala Filial v. Muthu Chettlar, (1916) M.W.N. 
181 =30 M.L.J. 619 = 33 Ind. Cas. .52. 

Wallis, c.j. and Phillits, j. 

(2'. itslc e&— Adverse possession — When com - 

mences — S. 10, limitation Act. 

Wbero, on the death of a trustee of two 
temples, trustees were appointed to one of them 
and not to tho other, and suoh trustees wore 
exercising acts of ownership over the lands 
belonging to tbo other temple : 

«77eld, that such possession of the lands is not 
adverse to the temple until new trustees are 
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Trtwt— (Continued). , » , 

appointed, capable of taking proceedings neoea- 
Bary for the protection o^the property (a). 

A new trustee sucoeeds to the office of 
former trustee and not to him personally and 
cannot be said to be his legal representative 
within the meaning of S. 10 <3f the Lirai- ! 
tation Act. Manlkkam Pillai y. Thanikacha- 
lam Pillai, (1916) 2 M.W.N. 67*= 4 L.W. 3G9 
= 84 Ind. Cas. 945. * 

BAKEWELIi and PHILLIPS, JJ. 

References: — (a) 32 Ind. Gas. 1*29 = 38 M. 
903, F 

(3) Deed of trust— Construction — Jcjnt pro- 
• petty settled in trust — Each share settled 
upon each settlor and his heirs— Specific 
provision for the payment of profits of the 
settlor who died first— Absence of like provi- 
sions regarding settlors dying subsequently 
— Suit 8y predeceased son’s widow to recover 
her share of profits on the death of the last 
settlor . 

Three brothers, having acquired property 
whioh was held as joint family property, exeou- 
ted a doed of trust dividing the property, ifcto 
three lots and allotting one lot to oach of tho 
brothers. The doed provided that the trustees 
Bhould collect the ronts and profits of the pro- 
perty and after deducting the outgoings pay to 
the three brothers “jointly for the use of them- 
selves and their respective families during the 
joint lives of them all.” On the death of any 
one of the three, each of the two surviving * 
brothers was to be paid separately the rents 
and profits of his lot so long as he lived, and 
elaborate prbvision was made as to what the 
trustees were to do witji the profits of the lot 
of tho brother who died first. No specific 
# provision was ma'do as to the profits of the lots 
of tho brothers dying subsequently. Two of 
tbo brothers died without leaving' any issue. 
The third brother, who died laBt, left him 
surviving three sons (defendants) and the 
widow (plaintiff) of a predeceased son of his 
The deed provided for them thus : “ On tbo 

• death of any son of the said during the 

life-time of his brothers the heirs of such 

deoeased shall be ontitled to be paid by 

the Baid trusteos the proportionate share of the 
said rents and profits whioh such deceased son 
himself would have been entitled to if alive.” 
The widow suod to recover as an heir one-fourth 
sharo of the profits of tho portion of the lot 
constituting tbo share of her fattyer-in-law : 

Heldt (1) that tho remainder in favour of the 
sons of the third brother, who was the last to 
die, took effeot although he was not the first 
settlor to die ; 

(2) that the substitutionary provision in 
favour of the heirs of a deceased son applied to 
tho heirs of & son predeoeasing the settlor ; 

(3) that the plaintiff was therefore entitled 
to recover one-fourth share of the profits of the 
share of her father-in-law. Pranjl wandas 
Kalldas v. Shamkorebal, 18 Bom. L.R. 516. 

Scott, c.j. and Heaton, j. 

(4) Lease of trust property— No time pre- 
scribed in the deed— Long • occupation — No 
right of permanent occupancy— Transfor of 


TruBt— (Continued). * 

Property Act, 1692, S. 106— Tenant erecting 
building on site leased— CoiMucl of trustee 
—Trusti not liable to pay compensation 

Whero a lease deed preBonbed no time, the 
mere fact that the lessee and his assigns had 
been allowed to occupy the lease site*for 60 
years oannotforeate a^ermanf nt lease rigbX (a). 

Held that the document can be treated as 
creating a manihly tSnancy. » 

A trustee cannot by his conduct make the 
tiftist liable to pay compensation to a tenant 
who builds on the leased site and who has not 
got a right of permanent &ooupancy (5). 
Murugappa Chettlar v. Rangetami Natcken, 
33 Ind. Gas. 57. 

SADASIVA AIYAR and SESHAG1RI 
AIYAR, JJ 

References : — (a) 19 Ind. Cas. 824 = 24 M.L.J. 
642; 17 B. 73G, R. {b) 28 Ind. Cas. 840, F, 

(5) Suit tc recover trust properties— Suit by 
some of the trustees — Others made party defend- 
ants— Alienation in plaint that these defendants 
lost their right to trusteeship— Acknowledgment 
of their right at the trial— Suit whether bad for 
ntto- joinder— Alienation of office by the here- 
ditary trustee — Validity— Suit to recover alie- 
nated property from alienee — Limitation- 
Arts 91, 124, Limitation Act— Trustee de aon 
tort— Right to retain trust estate until he is paid 
out of pocket expenses— S. 32, Trusts Act — Duty 
of Court. Narayanan Chettlar v Lakah- 
manan Chettlar, 2H M.L.J. 571 = 29 Tnd. Gas. 
1 = 39 M. 466 See Final Fart, 1915. Col. 1311. 

(G) Charity— Gift of immoveable properties 
to a ohattram not in existence— Construction 
of document — General charitable intention — 
Cypres doctrine— burden of proof— Certainty, 
Doraieawmy Pillai y. Sandanathararaal, 2 
L.W. 677 = (1915) M.W.N. 478 = 30 Ind. CaB. 
225. See Final Part. 1915, Col. 1311. 

(7) Decree directing trustees to perform a 
festival— Direction to trustees to perform the 
same , if can be issued— Civ Pro. Code (V of 
1908) — Jurisdiction. KrUhnlengar v. Sri 
Yiraraghavathathacharlar, 2 L.W. 607 = 80 
Ind. Cas. 771. See Final Part, 1915, Col. 1311. 

(8) Public Charitable Trust — Trustees— Deed 
— Recital of execution by five trustees— Execu- 
tion by four — Refusal by fifth to join in execu- 
tion— Deed of majority , whether binding on the 
trust— Intention — Ci v. Pro. Code (1908), S 100 
— Second Appeal — Concurrent finding of fact — 
Duty to set aside , if no evidence to support — 
Trusts Act , S. 42— Several trustees— Power gf 
one to give a valid discharge for sums received. 
Nethiri Menon y. Gopalan Hair, 2 L.W. 714 
= 29 M.L.J. 291= (1916) M.W N. 586= 18 M.L. 
T. 220 = 30 Ind. C»a. 713 = 3^ M. 597. See 
Final Part, 1915, Col. 1312. 

(9) Trust-deed— Voluntary settlement to pay 

off debts — Trustee, mortgage by — Validity- 
Trustee acting improperly and unreasonably in 
execution of trust — Compromise based 0n such 
alienation , if valid — Compromise by guardian 
ad litem of minor ivithout Court's sanction— 
Civ. Pro. Code (1882). 462. M. R. M. A. 

Bobramanlan Chettlar v. Rajah RajeBwara 
Doral, 29 M.L.J. 866 = 20 O.W.N. 201 = 3 L.W 
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TrQBt— {Continued). 

149 = 19 M.L.T. *160 = 14 A.L.J. 163 = (191G) 
M.W.N. 100=18 Bom. L.R. 360 = 23 C.L.J. 
33T = 39 M. 115 32 Ind. Can. 258 (P.C.). See 
Final Part, 1915 v Col. 1314. 

(10} Suit against a Government ward as 
trustee of a publio trust*— Notice of suit whether 
necessary. See Bom. ACT I OP 1905 (COURT 
ONWARDS), No. 1, 18 Bflm. L.R, 563. 

(11) Gift by way of. See OUDH ACT XVIII 
OP 1876 (LAWS), No. 3, 31 M.L J. 6Q\ . 

(12) See ClV. PRO. CODE (1882), No. 31, 

36 Ind. Cas. 880. 

(13) Nature* of suit under S. 92, Civ. Pro. 
Code — Publio trust — Suit by two worshippers 
with the sanotion of the Advocato-Oeneral — 
Death of one plaintiff, if causes suit to abate — 
Court’s power to add parties— 'Sanction of 
Advocate* General if necessary foi such addition. 
See CIV. PRO. CODE (1908), No. 180, 3 L.W. 
305. 

(14) Ss. 92 and 115 — Public, cause of action 
as to — Praotice of District Courts to* enquire 
first whether subject-matter of trust is publifi — 
Publio trust, if may bo declared, whon suit 
dismissed for want of causo of action. Sbe 
CIV. Pro. CODE (1908), No. 177, 20 C.W.N. 
1354. 

(15) Hindu widow succeeding her husband as 
trustee — Alienation bv her of the office— Effect. , 
See Civ Pro. Code (1908), No. 166, 31 f 
M.L.J. 280. 

(16) Suit re publio— Consent of Advocate- 
General — Right to worship idol. See ClV. 
Pro. CODE <1908), No. 17<|, 35 Ind. Cas. 846. 

(17) Cypres doctrine — Application extra terri 
torium— Jurisdiction . Bee CYPRES DOCTRINE, 
No. 1, 18 Bom. L.R. 60. 

(18) Grant whether to temple or Archakas— 
Construction — S. 92, Civ. Pro. Cede (1908) — 
Scheme. See GRANT, No. 3, 31 M.L.J. 202. 

(19) Father’s power to appoint guardian for 
minor’s person and property — Father’s power 
where property is joint or trust property — 

1 Thirumaligais ’ and 1 Athan Thirumaligais ’ 
whether private or trust properties. See HINDU 
LAW (GUARDIANSHIP), No. 2, 30 M.L.J. 504. 

(20) Inam burdened with a sorvioe whether a 
publio charitable trust. See INAM, No. 1, 3 L. 
W. 157. 

# (21) Appoiutment of Irusteos and eettlic^ 
scheme of management fora religious institu- 
tion — Disoretionary powers of Civil Court — 
Rules laid down by the founder how far to be 
followed. Sen Maiiomedan Law (Wakf), 
No. *5, 14 A.L.J. 741. 

(22) Trust deed executed by administrator 
with the permission of the Dt. Judge — Trust 
deed empowering trustee to grant permanent 
]easeB 4 -Persou interested not impcaching the 
lease — Lessee’s right to sue for partition. See 
PARTITION, No. 7, 24 O.L.J. 26. 

(28) Mahant whetkor can alienate trust pro- 
perty without 'authority. See RELIGIOUS 
ENDOWMENTS, No. 2, 91 P.W.R. 1916. 


TttfBt— (Concluded). € 

(24) Money left with vendee to pay off mort- 
gagee— Money not paid— Suit against vendee — 
tVendee whether a trustee. Bee SALE, No. 3, 

14 A.L.J. 151. • » 

(25) Investment of trust money on first 
mortgago— Aooumulation of debt in excess of 
value of mortgaged property — Breach of trust, 
Seo WILL, No. 20, 33*Ind. Cas. 604. 

Trust (Improvement) Act. 

See BOM. ACT IV OF 1998. 

Trustee^ f 

(1) Temple trustee — Eeredtiaiy temple ser- 
vants— Enquiry into conduct without notice 
— 6nus— Small Cause suit— Revision — Act 

' 1 X 0 / 1887 ( Provincial Small Cause Courts ), 
S. 25. 

If a hereditary Arohaka questions tho aot of 
temple trustees in respect .of the punishment 
inflicted on him by them, on the ground that 
no notioe of an intended inquiry into his 
cohduct was given to him, the trustees must 
show that they gave notice of the enquiry and 
that the procedure was legal (a). 

Sadasiva Aiyar % J.— Tho High Court should 
not interfere iu revision on tho mere ground 
! that tho lower Court in arriving at a finding of 
fact in Small Cause Court misdirected itself as 
to the burden of proof. Rangasamy Bhattar 
v. Seshadri Aiyangar, 35 Ind. Cas. 204. 
OLDFIELD and SADASIVA AIYAR, JJ. 
References (a) 21 M. 179 ; 30 M.L.J. 274, 
F.\ 30 L T. 217 ; 30 B. 508, F. 

(2) Money borrcwed*by trustee of temple with- 
out consulting co- trustee — Money spent 
for benefit of temple — Enforcement of debt ‘ 
against trust fund . 

Where a trustee of a temple borrowed money 
without consulting his 00 - trustees and spent 
the money for the benefit of the temple, the 
trustee becomes personally liable to pay the 
amount and the creditor cannot reoover the 
money from the temple funds. Thlruvengada- 
awamy Aiyangar v. Yeera Plllal, 30 Ind. Cas. 
778. 

SESHAGIRI AIYAR, J. 

(3) Wakf— Scheme suit — Removal of. See 
CTV. PRO. CODE (1892), No. 31, 35 Ind. Oas. 
880. 

(4) Removal of. See Civ. Pro. CODE (1908), 
No. 165, 4 L.W. 228. 

(6) See RELIGIOUS ENDOWMENTS ACT 
XX OF 1863), No. 6, 31 M.L.J. 777. 

(6) Chari tn bio trust — Trusteed power to 
invest- trust funds. See TRUSTS *ACT, No. 3, 
33 Ind. Cas. (¥7. 

Trusti Aot. 

(1) See Mahomedan Law (Gift), No. l r 
31 M.L.J. 607. 

(2) 8. 6— Declaration of trust— Misrepre- 
sentation of fact— Misrepresentation of future 
intention— Liability to make the fact good . 
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Traiti Act— (Continued). , » 

Ladk&b&l v. Navlvahu, 17 Bom. L. R. 
788 =*81 Ind. Oas. 708. See Final Part. 1915, 
Col. 1318. 

(8) 8s. 15, 20 — C hah tabk trust— Trustee 1 s 
power to invest trust funds— Cw. Pro, 
Code ( Act V of 1908), 8 . 92. suit under - 
Court's power to give directions regarding 
income and property of trust. 

Though there is no statute governing charit- 
able trusts in India, the general^, principles 
enunciated in 6. 15 of the Indian Trusts Act, asT 
regards the way iq which a trustee oyght to 
deal with the trust property in his lmnds is 
applicable to a trustee of a' charitable 'or religi- 
ous institution. But while in the oase of 
private trusts in India the Legislature in 
dealing in B. 20 of the Trusts Act with, the 
question of investments of proceeds according 
to the principle laid down in 6. 15 thought 
that securities mentioned in the former section 
were tho proper forms of investment and that 
no other form of investment should be 
authorised, a trustee of a cnariiable endowment 
is nob confined to the modos of investment 
specified in S. 20. and may invest the trust 
funds in a bank possessing a good reputation. 

Whore a trusteo of a religious institution 
who was enjoined by a decree of Court to invest 
in Government Securities whatever money was 
not required for immediate expenditure ; 
invested all tho money which he had reason to 
believe might be required to meet the probable 
expenditure of the temple during the year in 
fixed deposit in a Bank ‘cn terms which would 
enable tho trustee to withdraw the deposit or 
any portion thoreof on foregoing the interest 
on the amount withdrawn, held that in making 
tho deposit tho trustee did not contraveno the 
decree of the Court or commit a breach of trust 

In a suit under 8. 92 of the Civ/ Pro. Code 
the Cotlrt is entitled to give any directions 
that may be neoeFSary and proper with reference 
to tho property and income of the trust though 
the parties interested have not oomo forward 
to oomplain. Sir S. Subramaniya Alyar y, 
Sr! Mahant Prayag Dossjee Yaru, 33 Ind. 
Cas. 677. 

Abdur Rahim and Phillips, jj. 

(4) B. 20. Bee No. 3. supra. 

(5) 8. 23 See GUARDIAN AND WARD, 

No. 3, 34 Ind. Cas. 900. # 

(6) 8s, 44, 45, 71, 76 — Trustees — Resignation 
— Vacancy— Survival of trust to co-trustees 
— Instrument of trust vesting management 
-of temple in five trustees — Suit by four and 
death of one of them pending appeal — 
Effect — Mortgage— No tender of amount — 
Eight to interest. 

Where the instrument of trufet dearly pro- 
vides for vaoanoieB being caused by resignation, 
the resignation by a trustee operates to dis- 
charge him from his duties as trustee, and on 
snoh discharge the trust survives and the trust 
property passes to the oo-trustees, unless the 
instrument of trust expressly deolares other- 
wise. • 


Trusts Acts— (Continued): 

Where an instrument of «truBt vested the 
management of a temple in five# trihtees and 
provided that suits by the temple must be filfd 
by the five jointly and that the five must join 
together and defend suits against the temple 
and after the resignation of one of them (for 
which the instrument ^provided) the other four 
trusteos instituted a suit on behalf of the 
temple and pending appeal another trustee di?d 
and there was no obligatory and imperative 
prevision in the instrument as to the minimum 
□umber of trustees required to represent the 
temple ; held that the temple Was properly 
represented in the suit and thi^t the suit was 
maintainable and could bo validly continued 
by the remaining trustees (a). 

Where there is no tender of the mortgage 
amount, interest is rightly ohargeable. Krishna 
Bhatta v. (Jdayavar 8tlnlvasa, 32 lud. Cae. 
97. 

AYLINQ and PHILLIPS, JJ. 

References : —{a) 7 Ind. Cas. 754 = 8 M.L.T. 
213 = (1910) M.W.N. 608-20 M.L.J. 814 = 34 
M. 1, D. * 

(f) S. 45. Bee No. G, supra. 

(8) S. 71. Bee No. 6, supra. 

(9) S. 76. See No. 6, supra. 

( 10) S. 83 —Failure of trusts after settlor's 
death — Resulting trust tn favour of the heirs of 
the settlor at the time of her death. Dwarka- 

#das Damodar v. Dwarkadas Shamji, 17 Bom 
L.R. 939 = 40 B. 341=31 Ind. Cae. 441. Boo 
Pinal Part, 1915, Col. 1319. 

(11) 8. 84 — Release — Relinquishment of 
rights in favour of father and unole — Fraud 
carried into offoot-iSuit to avoid the transfer 
by party to fraud — No right to relief. See 
Fraudulent Transfers, No. i,9 S.L.R. 
108. 

(12) S. 88, illustration If) — Scope of. 

Illustration (f) to 8. 88 of the Indian Trusts 

Act goes further than the operative portion of 
the section itself and does not enunciate good 
law. Hajee Siddick Hajee v. Mahomed 
HuBhum Sait, (1916)2 M.W.N. 341 = 4 L.W. 
521, 

ABDUR Rahim, O.C.J. and BESHAGIRI 
AIYAR, J. 

(13) S. 90— Advantage gained by mortgagee — 
Mortgagee tn possession— Non-payment of 
Tagavi claims— Sale of mortgaged property 
owing to mortgagee's default— Purchase of 

$ property by mortgagee in the name of (k 
benamidar — Transfer of ^Property Act , 
S. 76, cf. (c) — Mortgagor can enforce his 
mortgage rights against the property so sold 
in the hands of the mortgagee— Land Re - 
venue Code (Bom. Act V of 1879), 8s! 56, 
153— Land Improvement Loans Act (XIX 
of 1883) ,*S. 7. 

In 1894, B (plaintiff's father) executed* a Ban- 
mortgage of his property to defendant No. 1. 
In 1901, B's widow K took an advance by way 
of tagavi from Government and gave a charge 
on Survey No. 311 (one of the properties mort- 
gaged) as collateral Beourity for* payment of the 
loan, K exeouted a possessory mortgage of the* 
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Trusts Act— (Conducted). 

property (inolusivo o! Survey No. 311) in favour 
of defendant No. I and put him in possession. 
Ii> 1906, Government sold Survey No. 311 to 
satisfy its clAim in respect of the tagavi allow- 
ance : it was puAjhaaed by defendant No. 2 who 
was it gumasia and a benamidar of defendant 
No., 1. In 1909, defendant No.‘l assigned his 
mortgage rights to defendant No. 3 ; and, on 
tbu same day, defendant'No. 2 also sold Survey 
No. 311 to defendant No. 3. Defendant No. 3 
was the paternal uncle of the plaintiff ; he Had 
been cultivating Survey No. 311 as a tenant 
for a number of years past ; and he had notice 
of every thing £hat occurred in connection with 
the property. The plaintiff sued in 1912 to 
redeem the property undorthe provisions of the 
Dekkhan Agriculturists’ Belief Act, 1879. 
Defendant No. 3 contended inter alia that 
Survey No. 311 was owing to the intermediate 
sale and purchase freed from * the mortgage 
claim : 

Held, (1), that, inasmuch as the sale took 
place at the instance of the Mamlatdar in 
oonsequenae of a wilful default on tile part of 
tho mortgagee (defendant No. 1), he, in acquir- 
ing the property through his benamidar at such 
sale. Lad availed himself of his position as mort- 
gagee to gain an advantage spoken of in S. 90, 
Trusts Act ; 

(2) that S. 56 of the Land Revenue Code, 
1879, had no application, because there had 
been no forfeiture under S. 153 of the Code ; 

(3) that, the sale having taken plaae by 
reason of defendant No. l’s default as mortgagee 
and by his improperly availing himRelf of his 
position as mortgagee, be^should not obtain 
immunity from his breach of trust by reason of 
the extinction of his position as mortgagee 
through his fraudulent action as mortgagee ; 

(4) that tho defendant No. 3, who was not a 
bona fide purohnser without notice, was bound 
by tho equities enforceable against defendant 
No. 1. Chitta Bhula v. Bai Javnni, 18 Bom. 
L.R. 438 = 40 B. 483. 

SCOTT, CJ. and HEATON, J. 

(14) S. 91— Specific Relief Act, S. 27 — Trans- 
fer of Property Act, S 40 — Contract to sell 
— Subsequent purchaser with notice— Con- 
veyance to contractee to sell— Possession, 
suit for, by purchaser with notice — Main- 
tainability. 

After contraoting to aqll oertain immovoable 
properties to defendants 4 and 5, defendants 1 
to 3 sold the syme to tho plaintiff, who had 
notioo of the prior contract to sell. About a 
month later, they again exeouted a registered 
conveyance in favour of defendants 4 and 5 and 
put them in possession. The plaintiff there- 
upon instituted the present suit for possession. 

field that, having regard to 8* 9i. Trusts 
Aot, the* plaintiff’s suit did not lie. Malalmel 
ThlraVenkata Gharlar v. Pari 8eshadrl 
Iyengar. 3 L.W. 457=30 M L.J. 559 = 19 M. 
L.T. 369 = 34 Ind. Cas. 488. 

Wallis, c.j. and Brinivasa Aiyangar, 
J , « 

* References : — 30 M. 169, F,\ 29 M, 336, D. 


Ebhayakar. 1 

Right of, if oivil in nature— Dhariqpkarta if 
can impose conditions on. See CIV. PRO. 
OODE (1908), No. 13, 3 L.W. 512. 

# Ultra Ylres. * 

(1) Senate and the Syndicate, functions of — 
Regulation JjXIV, if, of the Senate — Power of 
Senate to impose veto of. Government on 
matters reserved for itself by 8tatute. See 
act VIII of 1904 (University), No. i, 31 
M.L.J. 03*4. 

(2) 8^e Ben. act V OF 1911 (CALCUTTA 
Improvement), No. 1 , 24 C.L.J. 246. 

(3) Order of Deputy Collector debarring one 
from appearing as vakil for parties in village 
Courts — Speoifio Relief Act (I of 1877), 8. 42 — 
Silit for declaration of invalidity oj order, main- 
tainability of. See MAD. ACT I OF 1889 
(Village courts), No. 2. 39 M. 808. 

(4) See U. P. ACT III OF 1901 (LAND 
REVENUE), No. 6, 33 Ind. Cas. 205, 

4 

Unascertained Sura of Money. 

Insurance policy — Due thereunder — Whether 
forms part of estate of deoeased— Not a debt for 
which succession certificate can bo issued — 
Certificate if neoeesary for realising the same. 
See SUCCESSION CERTIFICATE ACT (1889l, 
No. 3, 33 Ind. Cas. 157. 

Unborn Son. 

(1) Hindu law — Mitakahara — Joint family — 
Charge oreatod by one member, whether it binds 
tho family property ijitor his death — Whother 
share of son born subsequently to creation of 
the charge is bound. Stfe HINDU Law 
(JOINT Family), No. 15, 1 Pat. L.J. 497. 

Uncertified Payment. 

(1) Effect— Not reoogui/.ible by executing 
Court. Seo ClV. PRO. CODE (1908), No. 100, 
33 Ind. Cas. 71. 

(2) Acceptance of portion of dpcretal amount 
from several judgment-debtors, effect of — 
Execution Court, if can investigate fact of 
payment. 8ee EXECUTION OF DECREE, 
No. 19, 24 C.L.J. 462. 

Unchaatlty. 

Remarriage of widow — Right to husband’s 
estate — Widow’s, after inheritance, effect. See 
HINDU LAW (WIDOW), No. 32, 32 Ind. CaB. 

338. 

Unconscionable Bargain. 

(1) Stipulation for payment of interest and 
damages — Award of reasonable compensation. 
See CONTRACT ACT, No. 96, 36 Ind. CaB. 404. 

(2) Possession by tenant of lands adjacent to 
his own holding — Presumption — Undue 
influence. See LANDLORD and Tenant, 
No. 33, 1 Pat. L.J. 604. 

Undefended Cases. 

Plaintiff to prove his case in. See OlV. PRO. 
CODE (1908), No. 369, 20 C.W.N. 1192. 
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Under-broker. , , 

Position of. See BROKERAGE CONTRACT. 
No. 1. 20C.W.N. 708. 

e 

Under- Proprietary Rights. 

(I) Execution of Kabuliat for enhanced rent , 
effect of. 

The mere fact that an und^r-proprietor 
executes a kabuliat agreeing to pay an enhanced 
rent does not affect his under.proprictary rights. 

Ganga Oin Shukul y. Krishna Prasad Singh, 

30 Ind. Cas. 387. 

Holms, j.m. 

Reference SD.*No. 4 of 1912, JR. j 

'(2) Shankalap, proof of— Change ‘in tent 
effect of. 

Where land is enterod as shankalap jn the 
nagsha tasfia lagan without any matorjal 
ohango in rent the entry is sufficient prima facie 
proof of a shankalap under-proprietary right. 

A slight chaugo in the rent of certain plots of 
the said land does not affect the under-proprie- | 
tary right. Lotan GoBhaln y. Ajodhya Estate, ' 
30 Ind. Cas. 425. | i 

Tweedy, s.m. and holms, j.m. 

(3) Cash nankar, effect of right to. 

The fact that a party is entitled to a cash 
nankar docs not mean that he possesses an 
under-proprietary right in a land in the village. 
Sri Ram Kuar v. Hanoman Singh, 30 Ind. 
Cas. 373. 

Campbell, j.m. 

(4) Land tenure —Proprietor purchasing pro- 
prietary rights— Subsequent loss of proprie- 
tary rights — Partition — Decision regarding 
his status — Effect of.$ 

When a person purchases proprietary rights 
and subsequently ceases to be a proprietor just 
before or after the confirmation of the partition 
proceedings held that his status as 'an under- 
proprietor or permanent lessee is entirely apart 
from his status as proprietor and an adjudica- 
tion in the course of the partition procoodings 
or any entry in the kura cannot decide tho 
question of his. status as under-proprietor or 
permanent lessee which must be settled in tho 
usual course by ordinary law. Umed All v. 
Anwar Husain, 34 Iud. Cas. 733. 

IIOLMS, S M. and CAMPHELL, J.M. 

(5) See OUDIT ACT XXII OF 1886 (RENT), 
No. 27, 33 Ind. Cas. 137. 

(6) Suit by talukdar — Plea t of — Adverse 
possession — Decision of Revenue Court. See 
BURDEN OF PROOF, No. 6-c, 32 Ind. Cas 376. 

(7) Claim of. by lessee— Assertion of title by 
adverse possession. See LANDLORD AND 
TENANT, Nq. 34, 30 Ind. Cas. 218. 

(8) See Landlord and Tenant, No. 61, 

34 Ind. Cas. 304. 9 

(9) See MORTOAQE (GENERAL), No. 42, 33 
Ind. Cas. 203. 

(10) See Settlement Decree, No. 4, 33 
Ind. Cas. 254. 

(II) Decree for, without power of transfer, 

effect of. See Settlement Decree, No. l, 
19 O.C. 115. • 


* Under-Proprietary Rights— (Concluded) . 

(12) See BUMMARY QETTAjEMENT, No. 1, 
34 Ind. Cas. 768. • * 

Under Proprietor. * 

Suit to oontest notice of ejeeftraent, dismissal 
of — Suit for declaration of status as. Before 
actual ejectment, maintainability of — Jurisdic- 
tion of Civil Court- Qudh Rent Act, S. 103, 
ols. (8) and (10). See OUDII ACT XXII «F 
1886 (RENT), No. 1. 19 O.C. 67. 

• t 

Under- tenure. 

Spliting up of jama— Private cfrrange?nent 
A mere splitting up of the ji^na by private 
arrangement would not necessarily mean a split- 
ting up of the under-tenure. Moulvi Saiyid 
Razl-ud din Hosseio v. Bendeshrl Prasad 
Singh, 36 Ind. Cas. 769. 

MULLKJK, J. 

• 

Under-valuation. 

Property sold with full knowledge at an, if 
disentitles vendor to relief — Tenants. See 
Specific; Performance, No. 8, (1916) 2 M. 
W.N. 19L. 

Upder ralyat. 

Status of, whore raiyab ovictod from oocu 
pancy holding for non-payment of rent ill Ghota 
I Nagpur — Interest ol, void or voidable — Right 
of, to oontest tho validity of the decree against 
i bis lessor. See J3EN. ACT X OF 1859 (RENT), 
No. 3, 20 C.W.N. 1240. 

| Undivided Share. 

i Gift of, of Zamindari village — What constitu- 
tes delivery. See <JIFT, No. 2, 31 M.L J. 607. 

! Undue Influence. 

(1) Second appeal— Question of tact and laio 
mixed — Undue mjluence — Interpretation 
of the sale-deed — Art. 91, Liynitation Act 

1 (1908) — Adverse possession — Transaction 

i voidable but not void — Mortgagor alleged 

• to 6fl drunkard. 

, Held , that Art. 91, Limitation Act. is applio- 
I able in a case where the transaction ih not 
! void ab initio but voidable. 

| Held, also, that the fact that mortgagee is in 
i possession is insuffi3ient to show that his 
! transaction is valid, where undue influence has 
l been duly established. 

Held , further, that when the sale-deod is 
| factitious having bem* exoouted under undue 
1 influence, it should be ignored altogether even 
if it has been acted upon, am} a part of the 
consideration has nominally passed. Mua- 
samat Taro v. Sarbdial 34 PW R. 1916. 
SHAH DIN, J. • , 

(2) Whether a branch of fraud in equity. 

See CIV. PRO. CODE (1908), No. 654, 18 Bom, 
L.R. 27. * 

(3) Possession by tenant of lands adjacent to 
his own holding — Presumption— Unconscion- 
able bargain. See LANDLORD AND TENANT, 
No. 33. 1 Pat. L.J. 604. 

(4) Pardanashin ladv, transaction with— Gift 
deed — Dona fides — Onus— Maintainability of 


90 
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Undoe Influence— {Concluded). 

declaratory suit, yhen possession not dolivored. 
See PardlYNAJ3HIN Woman, No. l, 36 Ind. 

Oas. 395. 

« 

Unincorporated Societies. 

(lh Suits by or against corporations, or 
olutp. See Civ. Pro. Code (1988), No. 304, 9 
Bur. L.T. 247. 

«v 

Universities let. 

See ACT VIII OF 1904. 

University (Calcutta) Act. 

Seo ACT II'OF 1857. 

Unnecessary Findings. * 

Cannot operate as res judicata. Seo RES 
Judicata, No. 15, 19 O.c. 69. 

Unpaid Purchase-money. 

Charge for, purchaser being directed to pay 
off a creditor of the vendor— If extinguishes 
charge. Soe VENDOR AND PURCHASER, 
No. 1, 31 M.L.J. 530. 

Unregistered Deed. ' 

Of Bale — Subsequent sale of samo property by 
registered deed — Su»i by first sendee for regis- 
tration of his deed and for declaration (hat tbe 
Hubsoquont transaction was void, whether suit 
for specific performance. See SPECIFIC 
RELIEF ACT, No. 14, l Pat. L.J. 455. 

Usage. 

Matathipathi — Sucoossion to — Proof. See 
Mutt, No. 1, 34 Ind. Oas. 1375. 

Use and Occupation. 

(1) Small Causes Court — Jurisdiction — 
Damages for use and occupation, suit for — 
Title, determination of— Presumption from 
occupation — Rent 

A Court of Small Causes has jurisdiction to 
go into the quostion of title arising incidentally 
in a suit for damages for use and occupation. 

A purchaser of immoveable property oan sue 
its occupant for damages for use and occupa- 
tion, if the occupant had occupied the premises 
with tbe consent of the previous owner but had 
boon served with a notice that he would no 
longer be allowed to occupy it free of rent. 
A presumption to pay rent arises from occupa- 
tion. Yoo Joo Seln y Kaung Ba Tin, 9 But. 
L.T. 60 = 31 Ind. Gas. 693. 

ORMOND, i. 

(2) Suit for ejectmeut and for damages for — 
Suit after termination of tenancy — Claim 
whether for clistinot subjects. See COURT 
FEES ACT, No. 19, 36 Ind. Cas. 883. 

(3) Compensation for — Liability to pay on 
holding over — Claim for — Transferability. See 
Landlord and Tenant, No. io, 3 L.W.408. 

User.- 

(1) Vaoant space— By publio— Prosumption 
of dedication. ( 8ee PUN. ACT III OF 1911 
(Municipality), No. 2, 106 P.R. 1916. 


Uspr —(Concluded). 

(2) Right to take water — Long — Presumption 
of lawful origin— Difference between Indian and 
English Law. See 'EASEMENTS ACT, No. 1, 
4 L.W. 128. , f 

Usury. 

Abrogation of — Aot XXVIII of 1855 — 
Equitable Considerations. Seo MAHOMEDAN 
Law (DOWER), No.* 2, 14 A'.L.J. 1055. 

'Usury Lajys Repeal Act. 

Seo ACT XXVII OF 1855. 

YacantJUte. • 

Possession follows title — Burden of proof. 
See ADVERSE POSSESSION, No. 3, 116 P.W.R. 

1916.. 

« 

Yacant Space. a 

Usor by publio — Presumption of dedication. 
See PUN. ACT III OF 1931 (MUNICIPALITY), 
No. 2, 108 P.R. 1916. 

Yr eating Order. 

Passed without jurisdiction. See JURISDIC- 
TION (General), No 3, 31 M.L.J. 827. 

Yakalatnamahs. 

(1) Acceptance of, by pleaders — Endorsement 
of acceptance in writing if neoessary — Endorse- 
ment if must be made in all casos before Vaka- 
latnama iH filed. Seo PLEADER, No. 1, 20 C. 
W.N. 287. 

(2) Non-compliance with rules as to receiving 
instructions and accepting — Dbty ol Court. 
Soe PLEADER, No. 2, 20 C.W.N. 283. 

(3) Ploader’s acts how far binding on cUents 
— Pleader’s authority to compromise — VakalaL 
uamah containing such authority whether 
sufficient - 1 - Fo*m IV, Sind Courts Civil Cir- 
culars — O. III. r. 1, Civ. Pro. Code. Seo 
PLEADER AND CLIENT, No. 5, 9 8.L.R. 218. 

Vakil. 

(1) Attornies — Their right of audience on 
the orxqnal side of the Madras High Court 
— Original Side Rules of Practice of 1902, 
Rule 533— Whether ultra vireB — Supreme 
Court of Madras — Practitioners having 
rights of audience before — High'' Court Act 
24 and 25 Vic., c. 104, Ss. 8, 11 and 15— 
Effect of, on the pre existing judicial , 
system. „ 

Vakils have a right of audicnoe on the original 
side of the Madras High Court. Attorneys 
have not the right of audience on the original 
Bide of the Madras High Court (a ) . 

Rule 533 of the Original Side Rules of the 
Madras High Court of 1902 is irffira vires the 
rule making power of the High Court. 

Undor the Oharter of the Supreme Court of 
Madras, the Supreme Court had no juriBdiotion 
to give the right of audience to any one who 
had not been enrolled as an Advocate, or the 
right of aoting for a party to any one who had 
not beon enrolled as an attorney. 

The effect of Ss. 8, 11 and 15 of the High 
Oqjirts Aot 24 and 25 Vio., Oh. 104, diBOuaaed. 
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YakH— [Concluded), # • * 

Any anomaly oc inconvenience oreated per 
incurriam or by bad draftsmanship in the 
matter of the successful party on the original 
side not being able to reaver the fees paid to 
his vakils as party and party costs is not 
enough to take away the privilege ' of audience 
of vakils. Namberumal Ohetty v. Narasima- 
Ohari, 31 M.L.J. 698 = (1916) 2 M.W.N. 529. 
Coutts-TroIter, J* 

Reference (a) l M. 24 (F.B.), F, 

(2) Order of Deputy Collector debarring one* 

from appearing as, for parties in Village Courts, 
ultra vires— Specifio*Relief Act (I of S. 42 

— Suit for declaration of invalidity ofr order, 
maintainability of. Seo Mad. ACT I OF 
1899 (Village Courts), No. a, 39 M. 808. 

(3) Statement as to an admission in jucfepnent 
of Court of Fifcst Instance — Absence of affidaflt 
denying the same by, who appeared in Court 
bolow — Statement not to bo lightly treated by 
appellate Court. See ADMISSION, No. 1. 31 
M.L.J. 269. 

Valuation. • 

Properly sold with full knowledge at an 
under-valuation — If disentitles vendor to relief. 
See Specific performance, No. 8, (191G) 2 
M.W.N. 191. 

Valuation for purposes of Appeal to Privy 
Council. 

Appeal by claimant to Privy Counoil--Sub- 
joot-matter of appeal, if mortgage-debt or pro- 
perty claimed — Appealable value. See MORT- 
GAGE SUIT, ito. 1, 20C.W.N. 1279 (P.G.). 

Valuation of Suit. a 

. (1) Suit for restitution of conjugal rights and 
in junction— Jurisdictional value. See APPEAL 
(Second appeal), No. i, 28 P.w.R. i9ib. 

(2) Investigation ad to amount or value of 
subject-matter of suit- Power of Court of 
first idstance to remit the luvobtigation to some 
other officer. See CIV. Pro. CODE (1908), 
No. 693, 43 C. .225. 

(3) Appeal to Privy Counoil— Properly m dis- 
pute, value of — Valuation how to be determined 
—Valuation in the plaint whether estops the 
plaintiff — Admission, if rebuttable. See OlV. 
PRO. CODE (1908), No. 225, 24 C.L.J, 350. 

(4) Court Foes Act, 8. 7 (iv) l/)— Administra- 
tion suit, nature of— Valuation for jurisdiction. 
See COURT-FEE, No. 2, 24 C.L.J. 448. 

(5) Bee COURT FEES ACT, No. 8, 36 Ind. 
Cas. 616. 

(6) Execution of deoree in suit valued at over 
Rs. 5,000 b,ut decreed for less— Appeal— Act 
XII OF 1887., See EXECUTION OF DECREE, 
No. 24, 31 Ind. Cas. 49G. 

(7) Estimated value of the suit admitted by 
defendant — Efleot— Consent of parties as to 
valuation— Effect on jurisdiction of Court. See 
Jurisdiction (General), No. l, 18 O.C. 
364. 

Valuation of Suits Act. 

Bee ACT VII OF 1887. * 


Yatandar, * 

See Jurisdiction of ciyil courts. 
No. 4, 18 Bom. L.R. 779. , s 

• Yatan Properties. # 

Oordon Settlement— Male holder of a vatan 
property liable to pay maintenance charges 
of the last holder. * 

Where a vatin property is held under a sanad 
under the Gordon Settlement, each successive 
malo holder is substantially holding an estate «3f 
inheritance in tail malo unburdened by any 
duties of service. A vatandar , who takes such 
proporty by inheritance, is liablp to maintain 
the widow of the last malo holder of the vatan 
property. .Basangavda Channappagavda v. 
Gangava Kummangavda, 18 Bom. L.R. 450. 
SCOTT, C.J. and* HEATON, J. 

Yendor and Purchaser. 

(1) Charge for unpaid purchase-money, pur- 
chaser bemtj directed to pay off' a creditor of 
the vendor — If extinguishes charge— Trans- 
fer of Property Act t S. 55 

Held on a reference to the Full Bonoh that a 
11 contract to forego the vendor’s charge for 
unjfaid purchase-money cannot be necessarily 
inferred from the lact tbat the whole or part of 
the consideration for the purchase of immove- 
able property, is agreed to be paid by the pur- 
chaser to a tbird # party on behalf of the vendor” 
(a). Slvasubraroania Ayyar v. Subramania 
Avyar. 31 M.L.J. 530 = 20 M.L.T 375 = (1916) 
| # 2 M.W.N. 306 = 4 L.W. 415 -39 M. 997. 

abdur Rahim, o.c.j., Seshaoiri aiyau 

and PHILIFS, fJ. 

References :— (a) 33 A. 446; 3t C. 57, R.\ 
(1869) L.R. Eq. 409 ; (IH8G) 4 Ch. D. 562 J 21 
M.L.J. 359; 21 M.3i. J. 849 ; (1910) 7 Ind. Cas. 
639; 42 C. S-19 ; IS A.L.J. 1034 ;3W. & T.’sL, 
C., p. 964 ; 29 M- 305; 22 A.L.J. 207 ; 31 A. 
583 ; 21 M.L.J. 359, R. 

(2) Specific performance of contract to sell— 
Vendor bound to do all things necessary to 
complete purchaser's title— Limitation Act 
(IX of 1908), Sch. I. Art. 113. 

A vendor is bound to do all things nocessary 
to complete the title of his vendee, and, whero 
8 . 54 of the Transfer of Property Act applies, 
to exeoute a registered conveyance. Art. 113 of 
the first Schedule of the Limitation Aot applies 
to suits to compel iho execution of a registered 
document by way of specific performance, and 
when no date of performance is fixed, timoruns 
from the date wheq plaintiff has notice of 
refusal. Mauog Ne Dun v. Ha Le, 9 Bur. L, 
T. 86 = 32 Ind. Cas. 57d. # 

U kin, j. 

(3) Courts of Equity— Time, stipulation as to 
— Jurisdiction, exercise of •— Vendor % and 
purchaser— Sale, agreement for — Instal- 
ments at specified dates — Forfeiture on 
default-* Action for specific performance— 
If maintainable . 

Courts of Equity whioh look at the sudstanoe 
as distinguished from the letter of agreements* 
no doubt exeroise an extensive jurisdiction 
whioh enables them to decree specific perform- 
ance in oases where justice requires it, even 
though literal terms of stipulations as to time 
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Yendor and Purchaser— (Continued). 

have not been.' observed. But they never 
exercise this jurisdiction where the parties have 
expressly intimated in their agreement that it . 
is not to apply, by providing that time is to be 
of the essence of their bargain. If the parties, 
having originally so provided, have subsequent- 
ly expressed or by implication waived the 
provision made, the jurisdiction will again 
attach. 1 

In an agreement for the sale of lands (a 
portion of the money having boon psid on the 
date of the deed) it was stipulated, that the 
balance of thb purchase-money, was to be pay- 
able in annual instalments at. specified dates ; 
that on any default the wbolo of the principal 
and intcro'dt scoured by tbe agreement should 
at once become due and be payable, or the 
contract should be forfeited and determined at 
tho option of the vendor, who should also bo 
at liberty to retain any payments made on 
account of it as and by way of liquidated 
damages ; and that time was to be considered 
as of tbe essence of the agreement. Default in 
punctual payment having occurred t'no vendor 
gave notice cancelling the agreement. The 
purchaser after making one or two tonders of | 
the instalment, which the vendor declinod "to ' 
reooivo, brought an action claiming specific ! 
performance and in tho alternative relief from I 
forfeiture under the terms of tfie agreement. 

Held that in tbe absence of any agreement to 
oxtend time, nor anything that amount to < 
waiver of the right to treat time as of tho 
essence, there could be uo justification for 
decreeing specific performance ; that the vendor 
oould not insist on forfeiture in accordance 
with the strict terms of Vao agreement ; and 
that the purchaser should be relieved from 
forfeiture of the sums paid by him under the 
agreement. Steedman v. Drlnkle, 33 lnd. 
Cas. 323 (P.C.). 

Viscount Haldane, Loud Chancel- 
lor, Lord Parker and lord Sum- 
ner. 

Reference : — (1D13) A.C. 319, D. 

(4) Immoveable property under mortgaqe — 
Purchaser discharaing prior mortgage — 
Sale not registered — Subsequent purchase 
under registered sale-deed— Former purcha- 
ser's right to claim amount of mortgage 
paid off by him — When exists— Intention to 
keep mortgage alive— Mutilation of docu- 
ment— Effect, 

. A purchaser of property who had paid oft*a 
mortgage that was subsisting on the property 
and the sale in whose favour was not made by 
a registered instrument as nquired by 8. 64, 
Transfer of property Act, cannot claim, as 
against a subsequent purchaser under a regis- 
tered sale-deed, the rights of tho mortgagee 
whom he paid off, unless there wa^ an intention 
on hiB part to keep the mortgage alive. 

Thee mutilation of a discharged document is 
evidonoe of the absence cf an intention to keep 
the mortgage alive (a). M& Kyun y. 1 Myaing 
Shlng, 34 lnd. Cas. 47. 

Mauno kin, j. 

Reference : — (a) 1 Bur. L. T. 65, Rtf . to. 


Vendor and Paroh&Ber— {Continued), 

(5) Option by purchaser to re-sal^— Specific 
performance — Action — Misconception — 
Redemption decree— Technical mistake. 

An option by a purchaser to re-sell the land to 
the vendor on oertain terms and conditions is a « 
perfectly valid oontraot provided it is not sub- 
ject to any possible question of perpetuity, and 
thoro can be specific performance of such con- 
tract as has been direoted in many actions 
brought to enforce suoh options. 

*' On a Cotirfc misooneeiving an action as based 
on mortgage wrongly decreed redemption for 
spccifiA. performance, the decree is only techni- 
cally w/ong. It should not be interfered wi'uh 
in appeal as the parties are in exaotly the Bame 
position as if there had been a decree for 
specific performance. Dharanldhar Mukherji 
y*. Rakhal Das Bhatfcch&rjee, ,35 lnd Cas. 
631. 

Fletcher and Teunon, j.t. 

(6) Contract to sell immoveable property — 
Purchase-money paid — Suit for specific 

c ‘ performance with an alternative claim for 
refund of purchase-money — Limitation — 
Act IX of 1908. Sch I, Arfs 62, 97. 

Where in pursuance of a contract to sell im- 
moveable property, a portion of the considera- 
tion was paid as earnest* money at once and the 
balance was paid two months after, a suit by the 
purohasor for speoifio performance with an 
alternative claim for the return of the purchase- 
money instituted more than 3 years from the 
date of the payment of the balance of the pur- 
chase-money is barred by limitation. A suit 
for specific performanio must bo brought with- 
in 3 years of the date upon which the oontraot 
was to be performed. Tho claim for tbe return 
of the purchase-money is governed either by 
Art. 62 or Art. 97 of tho Limitation Act. If Art. 62 
applies, the suit should be brought- within 
throe years from tho date when the money was 
received by the vendor. If Art. 97 applies, the 
date of failure must be taken to be tho date 
when the balance of the purchase-money was 
paid. Fatraatus Sughia Regain v. Marlamun- 
nlssa Begara , 32 lnd. Cas 49. 

Richards, c.j. and Raeique, j. 

(7) Sale — Specific performance — Misre- 
piesentation as to extent of property — 
Compensation— Principle— Court of equity . 

In exorowing its jurisdiction over specific 
performance, a Court of Equity looks at the 
substanoe and not merely at tbe letter of the 
contract. If a vendor sues and is in a position 
to convey substantially what the purchaser has 
contracted to get, the Court will decree specific 
performance with compensation % <or any small 
and immaterial deficiency, provided that the 
vendor has noft, by misrepresentation or other- 
wise, disentitled himself to his remedy. If it 
is the purchaser who is suing, tho Court holds 
him to have an even larger right. He may elect 
to take all that he can get, and to have a 
proportionate abatement from the purchase- 
money. But this right applies only to a 
deficiency in tho subject-matter described in 
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Vendor and Purchaser— [Concluded). B • * 

the ooptraot. U does not apply to a claim to 
make good a representation about that subject- 
matter, made not in the contract, but collater- 
ally to it. In the latter oa«j the remedy is 
* rescission, or a claim for damages for deceit 
where there has been fraud, or for breaoh of a 
collateral contract if there has l^een such a 
contract. Rntherfqrd v. Aoton-AdarnB, 32 Ind. 
Cas. 47 (P.C.). 

Viscount Haldane, Lord Parker 
and Lord Sumner. •' • 

(8) Previous suit •between — Subsequent suit 
between two purchasers from the same jfendor. 
See CIV. PRO. Code (1908), No, 20, ( J Bur L. 
T. 88. 

(9) Purchase of property under attachment — 
Effect — Void transaotion — Purchaser not oritk- 
led to lien for purchase-money. Seo CIV. PRO. 
CODE (1908), No. 142, 34 Ind. Cm. 34. 

(10) Sale of land — Intention to transfer the 
wbolo of the share of the vendor in a village — 
Inadvertent omission of certain plots in the 
list attached — Omission immaterial — False 
demonstration. Seo CONSTRUCTION OF 
Deed, No. 5, 34 Ind. Cas. 390. 

(11) Absence of privity of contract — Direction 
to purchaser to pay vendor’s debt — Right of 
creditor to enforce such undertaking See 
CONTRACT ACT, No. 02, 36 Ind. Cas. 792. 

(12) Deposit by purchaser— Stipulation as to 
forfeiture if purchaser pnakes default, — Relief 
against forfeiture. Seo CONTRACT ACT, No. 91, 
12 N.L.R. 177. 

(13) Delay of huyer iu m taking delivery — 
Damago to goods— Liability of purchaser. See 
Contract act, No. 84, 10 8.L.R. 14. 

(141 puyor failing to tako delivery of goods 
and the seller exercising his powers of re sale — 
Damages, claim for. at market rate — Maintain- 
ability. See Contract Act, No. 108, 8 L.B. 
R. 367. 

(15) Re sale of grove — Vendee whether liable 
to ejectment. Seo CUSTOM (GENERAL), No. 2, 
31 Ind. Cas. 979 

(16) Sale by Manager of joint Hindu family 
— Salo rot binding on other oo-paroener — 
Remedy of purchaser. Sfo Hindu LAW 
(ALIENATION), No 17, 12 N.L.R 161. 

(17) Seo Limitation act (ioos), No. 187, 
33 lud. Cas. 527 - 

(19) Concurrence of landlord and raiyat 
necessary to convey title to purchaser. Sec 
OCCUPANCY* RIGHTS, No. 1. 36 Ind. Cas. 
803 — 2 1 O.W."N. 400 

(19) See Preliminary Degree, No, t, 9 
Bur. L.T. 119. 

(20) Property sold with full knowledge a., an 
under- valuation — If disentitles vendor to relief. 
See BPEC1FIC PERFORMANCE, No. 8, (1910; 2 
M.W.N. 191. 

(21) Bee TRANSFER OF PROPERTY ACT, 
No. 69, 35 Ind. Cas. 373. 


Vendor and Vendee. * 

Surrender of right by vendee — Mortgage tc 
vendor. * % 

There is nothing to prevent a vendee froxp 
surrendering his rights under his sale-deed m 
any manner he thinks proper. • He can effect 
the surrender by executing a mortgage-deed to 
the vendor in fespeot qf the property already 
sold to him, so long as there is no law ^ pre- 
sorting tho form in wlfioh the surrender is to 
be made. Jangl Ram v. Sheoraj Singh, 30 
IndT. Cas. 134. 

STUART and KANHAIYA LAL, A..JCB. 
Reference :-8 O.C. 317, R. * 

Verandahs 

Remedy of per^onsT dissatisfied with any act 
of municipal committeo — Power of committee 
to direct removal of, projecting on publio street 
on payment of compensation. Seo PUN. ACT 
III OF 1911 •(MUNICIPALITIES), No. 3, 104 
P.R. 1910. 

Verification. 

PJiaint verified, if evidence — Object of. Seo 
Civ. Pro. Code (1908), No. 369, 20 C.W.N. 
1102. 

' Vesting of Estate. 

* Release in favour of reversioners — Accelera- 
tion of. 8eo HINDU Law (Widow), No. 22, 
j # 30 Ind. Cas. 234. 

Village Courts. 

i Order of Deputy Collector debarring one 
from appearing as Vakil for parties in, ultra 
vires — Specific Relief Act (I of 1877), S. 42— 
Suit for declaration of invalidity of order, 
maintainability of. See Mad. ACT I OF 1889 
(Village Courts), No. 2, 39 M. 808. 

Village Courts Act. 

See Mad. ACT I OF 1889. 

YINage Hereditary Officers Act. 

See Mad. ACT III OF 1895. 

Village Service (Proprietary Estates) Act. 

Sen MAD. ACT II OF 1894. 

Voluntary Offering. 

See RIGHT OF SUIT. No. 1, 1 Pat, L.J. 381. 

Voluntary Settlement. * 

Void as against crcditors-wPedication re- 
serving life estate to settlor in the incomo of 
property, if valid. Ses MAHOMEDAN Law 
(WAQF), No. 6, 31 M.L.J. 431. J 

Yv&Baantol Procession. 

See PROCESSIONS, No. I, IS Bom. L.R. 

4G°. 

Wagor. 

(1) Agreements by way of — Suit to recover 
anything alleged tc be won a wager— Lottery. 
See Civ. Pro. Code (1908), tyo. 592, 9 Bur. 
L.T. 228. 
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Wagering Contract. 

Badni — Illegal contraot — Maintainability of 
suit theAon* See CONTRACT ACT, No. 17, 
74 P.L.R. 1916. 

Waiver. * 

(1) Landlord and Tenant— Decree for eject • 

* merit — Institution <f f rent suit when right to 

eject had not accru’d — Waiver— Waiver of 
" conditional right . 

On 18-7-1910, defendants sued pjaiutiffi for 
rent of the yearB 1314-1317 and on 8-4-1911 
obtained An parte decree whiohdireotcd that, 
if the arrearsworo not paid within 30 days of 
the tenant’s becoming aware of the decree, he 
was to be ejeoted. That, decree was executed 
and possession was given to the dofondants on 
13-7-1911. On 30-4-1911, the defendants 
instituted a suit against the plaintiff for the ront 
of the yoar 1318. which apparently began in 
September 1910, and ended in September 
1911. Previous to the institution of the suit 
the plaintiff (tenant) had on the 10th of April 
1911, deposited Rs. 58-13 annas into* Court in 
part payment of the rent of the year 1318* the 
total demand on account of which was Rs. 64 
approximately. This second rent suit *ms 
deoreed on the 15th July 1911. 

On 520-1-1912, the present suit was instituted 
by plaintiff (tenant) to reaover'possession of the 
mama on the ground that defendants were not 
competent to ojeot the plain till by reason of« 
previous waiver. 

Held that the institution of the suit coupled 
with the acceptance of the money deposited for 
the year 1318 constituted a complete waiver 
and estopped the defendants from proceeding in 
ejeotmont in execution of tho decree of the 8tb 
of April 1911. 

There may be$ waiver of a conditional right. 

Quccre Whethor, having failed to plead 
waiver in the proceedings in exocution of the 
ejeotmont decree, the plaintiff can now be per- 
mitted to plead it in a separate suit(a). Midna- 
pore Zamlndarl Co., Ltd. v. Joyrara Santal, 
1 Pat. L.J. 185 = 34 Ind. Cas. 918. 

MULLICK, J. 

Reference (a) 17 B. 23, R. 

(2) Liability of suroty — Termination of 
liability — Surety if may waive previous notice 
to judgment-debor. See ClV. PRO. CODE 
(1908). No. 131, (1916) 2 M.W.N, 273. 

(3) Bee HINDU Law (JOINT FAMILY), 

JNo. 27, 34 Ind. Cas. 827. * 

(4) See PREEMPTION, No. 13, 106 P.R. 
1916. 

Wajib-ul-arz« 

(1) Construction of — Widow's right of transfer 

— 11 Aulad, ” meaning of. 

A Wajib-ul-arz contained the \ollowing pro- 
vision: “ Women who are without issue 
iaulaa) are permitted to hold the shares of 
their husbands without any power of transfer. 
After the deooase of ohildloss widows the pro- 
perty devolves upon the uncles and nephews of 
their deoeased husbands and thereafter upon 
the more remote collateral male relations.” 


Whjlb-ul-arz— (Continued), 

Held that the term 11 aulad ” mvjant male 
issue only. Held <also that the oustom of 
exclusion of daughters and thoir issue from in- 
heritance oould hot bd»inferred from the entries 
noted above. On a further construction of 
certain entries in the wajib-ul-arz, the Chief 
Court infeved that the powers of a childless 
widow in tho matter of disposing of the estate 
of her husband in favour of a daughter or 
daughter’s son had been extended. Surajball 
v. Tllok Chand, 36 Ind. Cas. 66. 

Lindsay, j.c. 

(2) Statement of muhhtar alleging power, to 
take away muafis — Proof of custom of 
resumption. 

Whjre a wajib-ul-arz contained a statement 
ipada by the mukhtar of a zamindar, that his 
client had power to take away all muafis at his 
pleasure, it is not sufficient evidence to prove 
tho custom of resumption, as it contained 
merely a statement of an interested party. Ala 
Bux v. Radhay Lai. 30 Ind. Can. 805. 

» BALLIE, S.M., and TWEEDY, J.M. 

Reference : — 3 Rev. L.J. 103, JR. 

(3) Proof of custom recorded— Question of 
fact and not of law — Proof of custom. 

The question whethor a particular wazib-ul - 
arz is sufficient proof of a custom accorded in 
it is a question not of law but of fact, as it is a 
question regarding the weight or value to be 
attached to it. It cannot bo contended that as 
a matter of Jaw wazlb-ul arz , if unrobutted, is 
conclusive proof of a custom. Tllak Ram v. 
Slta Ram, 30 Ind. Cas. 503. 

Lindsay, j.c. 

References 4 O.C. 71 ; 20 Ind. Cas. 894 = 
17 O.C. 1, F.\ 5 C. 744=6 C.L.R. 593=7 I.A. 
634 = 4 Bar. P.C.J. 93 = 3 Suth P.O.J. 705 = 
Ra/ique aiid Jackson’s (P.C.) No. 61 = 24 Ind. 
Jur. 423, R. 

(4) Entry without attestation by muafidars — 
Rent free land by local custom— Holding 
at pleasure of grantor. 

Where an entry in a wajib-ub-arz, attested by 
the asamis of a village and not by its muafidars % 
was relied upon to prove that the land was held 
rent free by looal custom at the pleasure of the 
grantor, suph entry could not, in the absence 
of any other evidenoe of looal oustom, esta- 
blish the said oustom. Gantfsh Prasad y. 
Sheo Dayal, 30 Ind. Cas. 392. 

HOLM&, J.M. 

(4-a) “Malik Kamila,” meaning— Tribal 
Custom excluding daughter from inherit- 
ance — Discretion of Court — Gift by a 
Hindu widoiv to married daughter — De- 
claratory suit by reversioner ’ 

Where a Wajib-ul-arz contained a olauee to 
the effect that a Hindu widow who succeeds 
her husband in the absence of male offspring 
succeeds as “ malik kamila held that the 
words " malik kamila ,” meant an absolute 
owner (a). 

A tribal oustom excluding daughters from 
succession in certain- families in a district 
n^ist bo proved with regard to the partioulae 
family in question (6). 
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Wtjlb-nl-arz— [Concluded). # • • 

A pour! should, in the case of a gift by a 
Hindu widow to her • married daughter, 
refuse, in the exercise of its discretion, to. 
grant a declaration tha* the tieed of gift does 
not prejudice the plaintiff’s reversionary rights.* 
Thakurdln Singh v, Bhagwant ftuar, 32 Ind. 
Oas. 734. 

Stuart, a.j,,c. ® 

References: — (a) 3 0.0/ 181, Expl. (b) Case 
No. 41 and 8 O.C. 94, R. (c) 11 A. 27 # 3, F. 

(6) Provisions in Wajib-ul-arz regarding tJia 
refuse of the village-r-Non-proprietors in the 
village whether hound by. Karim Bjlkhsh v. 
Jfltaf All, 88 P R. 1915 = 180 P.W.R* 1915=31 
Ind. Cas. 469. Boo Final Part, 1915, Col. 1326. 

(6) Presumption as to correctness r>f the. 
8ee ACT IX OF 1887 <PROVL. 8 C. OOURTIH), 
No. 24, 12 W-L.R. 47. 

(7) See OUDH ACT XVIII Ob] 1876 (LAWS), 
No. 6, 36 Ind. Cas. 668. 

(8) Rent free lands — Looal custom — Entry in 
— Absence of Muafidar’s attestation. See OUDH 
ACT XXII OF 1886 (RENT), No, 24. 30 Ind. 
Cas. 2C8. 

(9) See Construction of Deed, No. 8, 32 
Ind. Cas. 337. 

(10) No express record in — Inference of cus- 
tom to be on clear grounds. See CUSTOM 
(General.), No. 4, 36 Ind. Cas. 66. 

(11) Value of, when signed by ancestors ofl 
parties. See CUSTOMS (PUN-JA li— INHERIT- 
ANCE and Succession), No. 5,19 P.W.R, 
1916. 

(12) See Grove Holders, No. l, 33 ind. 

Cas. 237. . m 

• (13) Burdon of proof of custom, evidentiary 

value of statements in. See M^HOMEDAN 
Law (INHERITANCE), No. 1, 20 M.L.T- 362. 

(14) See Pre-emption, No. 22, 33 Ind. Cas. 
775. • 

(15) See Pre-emption, No. 23, 33 Ind. Cas. 
901- 

(16) Entry in — No rights conferred thereby. 
Boa WASTE LANDS, No. 1, 36 Ind. Cas. 634 = 2 
P.R. 1917. 

Vakf. 

(1) Act XX of 1863 (Religious Endowments), 
8. 18— Scheme suit — Removal of trustees- See 
CIV. PRO. Code (1882), No. 31, ,35 Ind. Cas. 
880. 

(2) See Jurisdiction of Revenue 
Courts, No. 2, 30 Ind, Cao. 240. 

War. 

See Aliee Enemy, 

(1) Contract within alien epemy — Payment 
of interest under contract entered into 
before outbreak of war — Trading license 
granted to alien enemy — Suspension of 
interest after the outbreak of war. 

The existenoo of a state of war between the 
respective countries of debtor and creditor sus- 
pends the acorual of interest when it would 
ordinarily be recoverable as damages and not as 


' War— {Concluded). 

a substantive part of the debt. If the enemy 
creditor remains in the oountry tof the debtor, 
the aocrual of interest is suspended until the 
debtor has actual notice that the principal debt 
can safely be paid without th^ possibility of its 
onuring for the benefit of the enemy duririg the 
continuance df hostilities. Wilfred R. Padgett 
v. Jaraeshetjl Hormusjl Chothia, 18 Bom.L. 
R. 190 = 33 Iw3, Cas. 724. • 

MACLEOD, J. 

• • 

(2) Alien enemy — Licensed to trade — Right 
to bring suits. See ALIEN EMEMY, No. 2, 

9 Bur. L.T. 51. 

m 

(3) Bilf of exohange — Proclamation enabling 
British subject to* obtain goods on enemy 
steamer in natural port — Accoptor dishonouring 
bill by non-payment — Effeot, Bee BILL OF 

EXCHANGE, No. 1, 18 Bom. L.R. 521. 

• 

(4) Effeot of, on contraot previously concluded 
— Contraot for sale of goods — Seizure and 
release of goods by tho Crown, offoot of— 
Damage! for breach of contract. See CON- 
TRACT, No. 17, 33 Ind. Cas. 540. 

(5) Outbreak of— Goods shipped in enemy 
ship — Arrest of the ship as prize — Ncb-pay- 
menl of bill at maturity — Goods delivered 
later at dostiuption — Liability to pay amount 
of bill with interest. See CONTRACT, No. 15, 
18 Bom. L.R. 915. 

(6) Contract with enemy — Trading with 
onemy — Hostile Foreigners Trading Order — 
Impossibility of performance — Effect of war — 
Right to refund of deposit amount. Sec CON- 
TRACT Act, No. fj5, 18 Bom. L.R. 105. 

Warrant. 

(1) Direction to bailiff to attach goods— Exe- 
cution by Nazir — Resistance to his entry — No 
offence — No day mentioned in tho warrant of 
day before which it is to bo executed — Illega- 
lity. See Penal CODE, No. 3, 1 Pat. L.J. 
550. 

Warranty of Title. 

Lands situated in the mofuesil— Exohange 
effected before tho Transfer of Property Act — 
Breach — Damages. See EXCHANGE, No. 1, 
31 M.L.J. 380. 

Waste Lands. 

^ * 

(1) Shamilat in village patti Allan wait, 
Jhang District— Rights Ala maliks to 
ite proprietorship — No rights to Adna 
malike— Acquisition of rights from Dewan 
Sawan Mai's— Right to lands actually held 
— No right to waste— Position of hathraki- 
dar, talukdar and tacraddakhar — Entry in 
wajib-cl arz —No rights conferred thereby. 

As Dewan Sawan Mai reoognised no rights 
in land that was not being actually cultivated, 
it would follow that proprietorship acquired 
through him oould only refer to the proprietor- 
ship of the actual holding, then under cultiva- 
tion, and that he granted novightB to any one 
in waste land as waste . 
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Waite Lands— {Concluded). 

As village boundaries have only been fixed 
since the hdvevit of the British rule, it is im- 
possible to hold that persons acquirod any rights 
in the shamilat when thoy acquired proprietary 
rights in their holdings through Dewan Sawan 
Mai (a). 

lq the Jhang District, the adna'malxk may be 
said to bo the present equivalent of the hathra - 
kidar or tarraddadlcar or ‘ne may he a proprietor 
us created by Dewan Bawan Mai. 

The land belonged to ala malik&' but the 
adna maliks having been in possession of it for 
a long period Ahd having paid revenue diroct, 
were deemed tc be entitled to the proprietor- 
ship of it, subjeot to the payment of a proprie- 
tary fee 

The enforcement of hathrakhai or talukdari 
right is a clear indication that the original 
owners were recognised as the superior proprie- 
tors by the British Government." 

Tho rights of a proprietor in the shamilat 
lands are not a more accessary to the land 
separately held by him. Therefore a sale of 
land by a proprietor without an express sale of 
his rights in the shamilat gave the vendee 'no 
rights in the shamilat (6). 

IleUS that, in tho village Path Allanwala lh 
the tahsil and district of Jhang, it is tho ala 
malilcs and not the adna maliJ(s who aro enti- 
tled to the shamilat lands of tho village. 

Held further that no question of austom 
arose as this is tho very first time that the 
shamilat has boon partitioned. 

Held , also, that the entry in tho wajib-ul- 
arz Cl. 114) which gives to the khewatdars a 
right in the shamilat merely lays down a hasis 
or mode of partition, and uroates or gives no 
right to share to any person(c). Sultan Ahmad 
Y. Parsa Ram, 36 Ind. Cue. 634 = 2 P.R. 1917. 
SCOTT-8MITH arid BROADWAY, J.J. 

References (a) 33 P.R. 1903, Ref . to. ( b ) 
113 P.R. 1901; 3 P.R. 1907, Ref. to. (c) 75 P. 
W.R. 1910, Ret ■ to. 

(2) Bee EJECTMENT SUIT, No. 1, 30 Ind. 
Cas. 191. 

WaBte Land Grant Rules. 

Knforccment by Government — Effect of 
rules on Courts of Justice. 

Waste Land Grant Rules are not binding on 
the Courts of Justice. They are in tho nature 
of conditions attached to the lease grantod by 
tho Government and are binding only between 
tfye grantee and the Government. They arc noV 
rulos which could t bo cnforcod against tho 
grantee at tho rtistanco of the tenant. Their 
enforcement hoy in tbo Government, tho gran- 
tors. Maung AuagHimln y. Monlandy Scrvai, 
3G Inti. Cas. H7$. 

MAUNG KJN, 

Waste Lands Act. 

See ACT XXI 11 OF 186-J. 

Water ; 

(1) R»gbt to take— Long User — Presumption 
of lawful origin — Difierenco belwcon Indian 
and English Law. See Easements ACT, 
No. 1, 4 L.W. 128. 


Warief — ( Concluded ) . 

(2) Right to discharge surplus, through prater 

course — Easement — Natural right — Proof. See 
.Limitation act (1908), No. 88, 35 Ind. Cas. 
394. • i. 

(3) Perpetual injunction— Right to use, de- 
oreed in previous suit — Owner filling up tank. 
Sco SPECIFIC RELIEF ACT, No. 48, 35 Ind. 
Cas. 40. 

Water- ce^s. 

Classification of bod of water oourse for 
levy of, by Government. • See EASEMENTS 
ACT, Noi>.7» 31 Ind. Cas. 982. 

Water Course. 

(1) Easement as against Government when 
an4 bbw acquired. See EASEMENTS ACT, 
No. 7, 31 Ind. Cas. 983. 

(3) Bight to discharge eurplus water through 
— Easement — Natural right — Proof. See 
Limitation act (1908), No. 88, 35 Ind. Cas. 
39 4. 

Wedding Presents. 

Ilindu Law— Conversation of self-acquisition 
into family proporty — Widowed daughter-in- 
law’s maintenance — Wedding presents. See 
Hindu Law (Joint Family), No. 34-a, 32 
Ind. Cas. 955. 

r Widow. 

(1) Family houso — Widow’s right to main- 
tenance. Sco BuDDHrsT Law. (Mainten- 
ance), No. 1, 8 L.B.R. 404. 

(2) Right to succeed V> ostate of husband’s 
collateral. See CUSTOMS (PUNJAB — INHERIT- 
ANCE and Succession), No. li. m P.R. ' 
1916. 

(3) Hindu Law — Widow — Maintenance — 
Facts to be considered in fixing the rate. Bee 
Hindu Law (adoption). No. 12, 123 *P.R. 
1916. 

(4) Widow’s interests — Tranpfer of — Price 
j over Rs. 100 — Registration necessary. Bee 
j Transfer of Property act, No. 59, 34 

Ind. Cas. 746. 

Widows’ Re- marriage (Hindu) Act 

Soo ACT XV OF 1856. 

Wife. 

Appointment of guardian of lunatic — 
Whether, may be appointed. See ACT IV OF 
1912 (Lunacy), No. 3, 36 Ind. Cas. 983 = 15 
A.L.J. 10. 

Will. 

11) Due execution and attestation , proof of — 
Attesting witnesses, turned hostile— Court 
may find execution proved from other ewi- 
dsnee — Proof that testator saw attesting 
7 witnesses sign, and latter saw testator sign , 
if necessary, where Will regular on its face 
— Presumption of diie execution . 

Tho mere fact that, attesting witnesses to a 
Will have repudiated their signature doe3 not 
iuvtfhdale the Will, if it oan be proved by 
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. • " 1*111-- (Continued!. 


WlU— {Continued) . 

evident o# a reliable oharaoter that they have 
given false testimony. • 

When the evidence of the attesting witnesses 
is vague, doubtful or eveiftjonflifiting upon some 
"material point, the Court may taka into consi- 
deration the oiroumstances of the case and judge 
from them collectively whether the require- 
ments of the statute were # complied with ; in 
other words, the Court may, on consideration 
of the othor evidenoe or of the whole; oiroum- 
stanoes of the oase, come to the conolSsion that 
their reoolleotion is at fault, that tbeir evidence 
is of a suspicious o&araoter or that tl^y are 
wilfully misleading the Coutt, and accordingly 
disregard their testimony and pronounoe in 
favour of the Will. 

It iB not necessary under the law that amrm- 
ative evidenoe tfiould be forthcoming, that th8 
testator did as a matter of fact see the attesting 
witnesses put'their signatures or that the attest- 
ing witnesses did actually Bee the testator 
sign the document. It is enough if the circum- 
stances show that their rolative position wag 
such that they might have seen the execution 
and the attestation respectively. 

Every presumption will bo made in favour 
of due execution and attestation in the case of 
a will regular on the face of it and apparently 
duly executed. Brahmadat Tewarl v. Chau- 
dan Bibi, 20 O.W.N. 192 = 34 Ind Cas 680. 
Mookekjee and Beachcroft, jj. 

(2) Revocation of, tearing— Succession Act (X 
0/ 1865). S % 57. 

When a testator sent for his Will, wrote the 
word “cancelled” thereoif and signed it and 
according to his Attorney’s* direction tore it 
partially . 

Held — that this showed the intention of the 
testator to revoko the will and the partial 
tearing constituted a sufficient revocation of the 
Will within the moaning of S. 57, Buooession 
Act. Johur Lai Dey v. Dhlrendra Nath Dey, 

, 20 O.W.N. 304 = 23 C.L.J. 314 = 34 Ind. Cas. 
707. 

SANDERSON, C. ,T., WOODROFFE and 
MOOKERJEE, JJ. 

References :— l Sw. and Tr. 155 (1858), D. ; 
2 W. Bl. 1043 (1749), R. 

(3) Revocation by parol— Actual destruction, 
whether necessary — Animus revooandi — 
Omission to make a subsequent Will , effect 
of— Custom— Intestate succession among 
Arains of Lahore — Brothers and their sons, 
rights of, as against widow and daughter's 
eons. 

Held, that,* in cases not governed by the 
English Law, the Indian Succession Act or any 
other Statute specifying a particular method of 
revooation, actual destruction or a formal revo- 
cation is not essential to constitute the revoca- 
tion of a Will (a). ' 

Under the Muhammadan Law, a bequest may 
be revoked by express declaration, oral or written. 

Where, therefore, a testator expressed in a 
Court of JuBtioe his intention of revoking a WU1 
previously made : 

91 


Held, also, that this was a odso of thf revoca- 
tion of Will by parol and that iffo mere fact 
»that the testator failod to destroy the existing 
Will or omitted to mako a subsequent one, could 
not have the effect of reviving a Will which hud 
been cancelled. 

Held, further, that,* among the 4rai?is"of 
Lahore, brother^ and tbfcir son^ are not heirs 
intestate in tho presence of the widow and tho 
daughter’s ions (b). MlranBaksh v. Massam- 
mat ifeht Blbi, 6 P.W.R. 1916 = 41 P.L.R. 
1916 = 31 Ind. Cas. 693. • 

RATTIGAN and SHADI LATi, JJ. 

Referenced : — (a) 25 M. 678 = 29 I. A. 156 (P.C.) 
= 7 C.W.N. 1 = 12 M*L.J. 299 ; 4 I.A. 228 art 
p. 245 = 1 C.L R. 113 = 3 C. 626 = 3 Bar. P.C.J. 
740 = 3 Suth. P.C.J. 458 ; P.C. No. 46 = 1 Ind. 
Jur. 679, R. (6) 19 P.R. 1906 = 70 P.W.R. 
1906, R. 

(4) Dispositive words — Operative words, 
nature of . 

Where the material words of a Will ran as 
follows : “ I bequeath to Pakkremmar who is 
my nephew and to Mam mad who is my nephew, 
the?e properties so that they may enjoy tdiem 
after my death and on tho death ol citbor 
Pakkremmar or Mammad, his right should bo 
enjoyed then by the remaining raombcrB born 
of his mother.” Held that tho whole of it 
tugbt to bo given effect to as actually operative 
words oxpressing the intentions of the testator, 
.and that, on tho doath of Mammad during the 
lifetime of the teBtator the estate vested in the 
children of Mammad’s mother as frrm tho 
tostator’s death. When one of tho properties 
so bequeathed comprised a mortgago and tho 
whole of tho money due therounder was receiv- 
ed by Pakkremmar from the mortgagor : Held , 
that he was bound to account to Mammad ’a 
mother’s children for their share of tho mort- 
gago money. Arlppayll Kader v. Arlppayll 
Pakkremmar, (1916) M.W.N. 190 = 33 Ind. 
Cas. 988. 

COUTTS-TROTTEU and BES1IAQ1RI 
AIYAR, JJ. 

(6) Construction of— Dedication of property 
lor worship— Executors to divide profits 
after expenses— Trust property . 

A tostator bequeathed his property in the 
following tormH : — 

‘•In the other dwelling-house consisting of 
three sections of Tbakurdwara including tho 
staircase, both the executors aforesaid should 
reside, put up pilgrims and attend on thorn 
jointly and from tho income thqfeof to daily 
perform the usual worship of the gods Miftli 
Dhar, Raj Rajesbri and Mahadco and the wor- 
ship on Basan^Panchimi, Ram Naumi , Janam 
Ashtami , Nauratri, Shivaratn, Dhanutmas, 
and Sami ’festivals and to look after its repairs. 
After, this in done both tho executors should 
make a receipt and disbursement account of the 
inoomo annually and after deducting tho above 
expenses should divide tho profits between them 
in half and half and should grant recoipts and 
acquittanqes as between themselves. * * None 
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of the oxeoutora shall in any way be entitled 
to.trans&r, mortgage or sell this house, and if 
they do bo it will be utterly null and void.” 

Held, that the will created a trust and the 
only beneficial^ interest given under the will to 
the> nephews was the right to take surplus 
prpfits, if any, after, the worship had been 
performed and the festivals duly observed. 
JMurll Dhar v. Dewan Chand,J4 A.L.J. 249 = 
38 A. 214=32 Ind. Oas. 946. 

RICHABDB, O.J. and RAFTQ, Ji 

(6) Construction of— Dedication to idols 
— Complete dedication or charge— Surplus 
income ‘ arising from debutter estate — 
Accumulation— Power given to shebait to 
invest— Cash and money— Devise of rendu- 
ary estate . 

Held, on the construction of tho will in ques- 
tion, that there was a valid trust for religious 
and oharitable purposes with regard to the sur- 
plus inoome arising from the debutter estate. 

That the clause relating to accumulation was 
merely incidental to the provisions ^elating to 
dedication and management of the property. 

That a power was given to the shebait 'from 
time to time in the oourse of the management 
of the properties to make safe investment of 
surplus inoome and thus inoreaBe the debutter 
fund, and a direction was n:oessarily implied 
that the inoomo not required for the specified 
expenses should be used within a reasonable 
time and in a reasonable way for other religious 
oeremoniea and other charitable work. It was 
left to the discretion of the shebait to decide 
the exaot form and the exaot time when the 
inoome should be so ueed. 

The term 1 cash ’ used by the testator in 
ol. 12, did not include arrears of rent, debts due 
and the like properties. 

Clauses 12, 13 and 14 of the will, contained 
a devise of the residuary estate to his two sons. 

Per Sanderson, C.J. and Woodroffe, J.— The 
word ' cash 1 in the ordinary acceptation of the 
term has a narrower meaning than money, and 
when taken in oonjunotion with the words 
1 Government Promissory Notes,’ means cash 
in the ordinary meaning of the word. 

Per Mookerjee , J.— 01. 1 of the will con- 
stituted a oomplete dedication of all the 
property to the idols. It did not create merely 
a oharge on the property in favour of the idols. 

Where there is an unconditional gift to 
oharity, a direction for. accumulation is invalid. 

The trustees of a oharity are not bound to 
spend the whole of the inoome of the oharity 
every year; they oan lay hy money for an 
ulterior purpose, just as an individual oan, 
provided the-purpose is within the scope of the 
oharitable trust. 

In oase of doubt, one should so read the will 
as to lead to a testacy and not to an intestacy. 
8arljlnl Daiil v. Gnanendra Hath Dai, 29 C. 
L.J. 241 = 33 Ind. Oas. 102. 

SANDERSON, 0J„ WOODROFFE and 

Mookerjee, jj. 

References (1877) 6 Ch. D. 133 (136); 
(1866) 30 Ch: D. 390 (393) ; (1903) 1 Oh. 483 
(489) ; (1906) 1 Oh, 670, R. 
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(7) Construction— Duty of Court to ascertain 
intention of testator— Devise of absolute 
estate in favour of wives— Condition in rest- 
raint of alienation validity of— Pre-emption 
suit— Plaintiff's proprietors at time of sale 
and at date of suit— Suit whether maintain- 
able— Punjab Pre-emption Act (II of 1905), 
S. 11, proviso, 

1. The duty of a Court in interpreting a 
testament is to ascertain the intention of the 
testator ' irom all the olauses of the dooument 
and to give full efieot to it. 

9. Where a testator, having conferred an 
absolute estate upon his wives, attaohes a 
condition in restraint of alienation, such a 
condition is void in law (a). 

Where, therefore, a testator bequeathed his 
entire property to his two wivej and expressly 
conferred upon them full powers, of alienation 
by sale, mortgage, eto., and there was a olause 
in a subsequent part of the will providing that, 
on tho death of one wife, the other would 
tuooeed to her estate, and that, on the death of 
both, oertain specified collaterals would inhorit 
the property : 

Held, that what the testator intended was 
that, after his death, the widows should have 
unrestricted powers of alienation, whether dur- 
ing their lives, or to tako efieot after their 
deaths, and that tho later olause did not justify 
a distinction between gifts inter vivos and Wills, 
i.e., the property not covered by any alienation 
should devolve on hisnoollatorals. 

Where plaintiffs in a pre-emption suit were 
proved to have been proprietors in the village 
at the time of the ^ale as well as on the date of 
the suit and the defendants produoed no evi- 
dence in rebuttal : 

Held, that they had complied with the 
requirements of the proviso to B. 11 of the Pre- 
emption Aot and were entitled to pre empt. 
Nek Muhammad v. Maya Ram, 36 P.W.R. 
1916 = 32 Ind. Oas. 605. 

SHADI LAD, J. 

References :— (a) 18 W.R. 369=9 B.L.R. 377 
«I.A. Bup. Vol. 47 = 2 Buth. P.C.J. 692=3 
8ar. P.O.J. 86, F. 

(8) Demonstrative legacy— Interest whether 
payable thereon— Time from which interest 
payable— 8s. 311, 319, Act X of 1865 
(Succession). 

Interest is payable on demonstrative legacies 

(а) . 

A legaoy payable at a future day carries 
interest only from the time fixed for its pay- 
ment. On the other hand, where no time for 
payment is fixed, the legaoy is payable at, and 
therefore bears interest from, the end of a year 
after the testator’s death, even though it be 
expressly made payable out of a particular fund 
whioh is not got in until after a longer interval 

(б) , And B. 311, Bnooession Aot, applies to euoh 
a oase. 

The Aot provides 4 per oent. per annum 
tirhioh will be the rate of interest allowed upon 
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these dtenfonstrative legacies. Admlnlitvator- 
General of Bengal v. A. Dr Ohrlitiana, 43 0. 

20134 Ind. Gas. 167. 

, CHAUDHUBI, J. • 

References : — (a) 29 M. 166 ; (lfiSO) 1 Drew 
and Sm. 204. F. (6) (1867) L.R. 2 Ch. App. 
782 (789) ; <1912) 1 Oh. 219 (226), Appl. 

e 

(9) Genuineness , proof of —Clear and trust - 
worthy evidence of attesting witness if to be 
rejected because appearance of* document* 
suspicious— Couft, if in such a case may 
speculate as to what would have*been a 
proper Will for the testator . 

Proof of the genuineness of a Will depended 
mainly upon the testimony of a doot«*r who 
attested, on the last page of the Will, the* sig- 
nature of the "deceased, and who deposed that, 
at the time the Will was exeouted, the deoeased 
was perfectly oapable of understanding a busi- 
ness transaction. The Will on examination 
Bhowed that the writing on the last page was 
inoonvoniently crowded above the signature «f 
the testator, and, on the last page but one, the 
writing at the foot was so placed as to lend 
colour to the suggestion that the page had been 
filled up after the signature has been attached. 
Upon this the Trial Judge built the theory that 
the Will had been written in blank pages ovor 
signatures of the testator previously obtained. 

Held , that the doctor’s evidenoe, if believed 
(and which the Judiaial Committee did believe) 
completely destroyed thjs theory, and that the 
High Oourt wAs right in pronouncing in favour 
of the genuineness of the^Will. 

That it would be most unsafe and most 
undesirable, in oirOumstanacB such as these, to 
try to spell out, from the peouliar form in whioh 
a dooument written m the vernacular appears, 
a hypothetical answer to tho clear, distinct and 
trustworthy evidence of the doctor who witnessed 
the Will. 

Where a Will has once been made and is 
apparently in perfeot form, and the evidenoe of 
the attesting witness is to be trusted, few things 
can be more dangerous than to attempt to re- 
create the kind of Will that the man ought, in 
the opinion of the Oourt, to have made. Once 
the man’s mind is free and dear and is oapable 
of disposing of his property, the way in whioh 
it is to be disposed of rests with him, and it is 
not for any Court to try and disoovgr whether a 
Will could not have been made more oonsonant 
either with reason or with justioo. Sana Ana 
Arunaohalam Ohetty v. S. R. M. Ramaswaml 
Chatty, 30 M.L J. 655-20 O.W.N. 673-3 L. 
W. 508 -(1916) M.W.N. 399-23 O.L J. 632- 
18 Bom. L, ft* 408 — 20 M L.T. 50-35 Ind. Cas, 
1 (P.G.). 

lord Chancellor, Viscount Hal- 
dane, Sir John Edoe, Mr. Ameer 
ALI and SlR.IjAWRENCE JENKINS. 

(lOi Execution in unusual circumstances— 
Will not inofficious— Witnesses such as 
were reasonably to be expected to be avail- 
able in the circumstances , not to be dis- 
believed merely because their position socially 
inferior— Beneficiary under Will recited as 
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being testator's adopted sin— Caveator, if 
may question adoption— JudSe, if may re- 
fuse to frame an issue as to adoption whilst 
admitting evidence thereong-Relevancy on 
the question of genuineness of Will— No[e of 
evidence fa be given by witness, refusal to 
produce , if should prejudice part§— 
Privilege . • 

K, a Hindu gentleman of meanB and resident 
of a*plaoe nailed Qursand, went aooompanied by 
his two wives and some of his servants and 
dependants to attend the bathing fair at Bonepur 
on 10th November 1905. Cholera Jiaving broken 
out at the rair, it waB broken up by Government 
order, but K, who had been suffering from 
dysentery and had been made nervous about 
the state of his health by the out-break of 
oholera, (it was alleged) exeouted tho disputed 
Will on 15th November 1905 and died at 3 A.M. 
on 16th November 1905. The Will was proved 
by such of the attesting witnesses as were 
available and other witnesses. The genuineness 
of tho Will was challenged inter alia on the 
ground that the witnesses to the execution were 
not of a superior position. The Will however 
appeared to be one whioh a Hindu gentleman in 
K ’s position might reasonably and naturally 
have made, and # the attesting witnesses were 
suoh as one would reasonably expect to be 
available on the oooasion. 

' Held, that, there being nothing in the ease to 
suggost that the Will had been forged or that 
the witnesses who gave evidenoe as to the prepa- 
ration, and as to the due oxcoution, of the Will 
had committed perjury, the contention that 
the Will should nfft be aooepted as genuine 
because the witnesses to its execution were not 
of a superior position was not sound and was 
contrary to tho view of the law as expressed in 
22 I. A 12 At p. 24, 41 1.A. 80-18 O.W.N. 621. 

That something more than mere suspicion 
is neoessary in suoh a oase to make convincing 
an argument based on the social position of the 
witnesses. 

One of the beneficiarios under the Will was 
C, a boy who, the Will recited, had been adopted 
according to Hindu rites, by K as his son. The 
oaveators questioned the factum of the adoption : 

Held , that the trial Judge was right, upon an 
application for probate, in declining to frAmo 
an issue as to the alleged adoption, though the 
matter had to bo considered as bearing on the 
question of the genuineness of the Will, and th& 
caveators were not precluded f^om questioning 
the adoption and were rightly allowed to oroBS- 
examine the propounder’s witnesses on that 
subjoot and to call evidence to piove that C was 
not adopted. 

For the purposes of the propounder’s brief, 
a note had bfen obtained from a witness (sub- 
sequently examined at the trial) of the ftidenoe 
that he oould give : • 

Held, that the note was privileged from pro- 
duction and the oaveators were not entitled to 
see it, and the Judges should not have allowed 
their minds to be influenced in considering the 
evidenoe by the faot that the note was not pro- 
duced in Court for the information of the 
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oavoators. Dulhfn Gcnda Kunwar v. Har- 
nandan Cflngh, 20 C.W.N. 617 = 30 M.L.J. 624 
r(191G) M.W.N. 353 = 4 Ij.W. 214 = 33 Ind. 
Caa. 790 (P C-). 

Viscount f ii a gd an r. Lord SnA\v, sir 
' John Edge and Mr ameer ali. 

'i 

(41) Proof of genuiiwiess and validity thereof 
— P, abate— Letter so/ administration with 
* the will annexed— Probative value — No 
distinction , t 

No distmofcion oan bo drawn betweon a grant 
of probato an£*n grant of letters of administra- 
tion with the _jvill annexed so far as it afleots 
the proof of genuineness and validity of a will. 
Both of them are conclusive evidenoe of tho 
factum and validity of the will. Rallabandl 
Venkataratnam v. Rallabandl Raja Ram 
Mohana Rao, 31 M.L.J. 277 = 4 L.W. 348 = 35 
Ind. Cas. 854. « 

ahdur Rahim, o c j. and Kuishnan, j. 

Reference 7 H.L.C. 124. 

(12) Wording cj a document called codicil — 
Modification of will — Oral will to be very 
distinct , etc,— Present and future intention 
to modify the will 

Held, that 

1. A person who wants to proye a modification 
of a Will by aubEequout. testamentary declara- 
tion is bound to establish an actual intention, 
but not expression declaratory only of a future 
design, of the testator to revoke its clauses im- 
posing the conditions whioh he seeks to avoid. 

2. Where a Will contains a clear and unam- 
biguous disposition of the property real or 
personal such a gift is not a'.lowed to be revoked 
by doubtful expressions in a oodioil, i.e., a dis- 
tinct disposition made by a Will cannot be 
revoked by a codicil oxoept through the medium 
and uso of the words equally clear and distinct 
(a). 

3. If any party is bound to strictness of plead- 
ings it is ho who sets up a nuncupative will. 
He who rests his title on an uncertain founda- 
tion as tho spoken words of a man since deceased 
is bound to allege as well as prove with tho 
utmost precision tho words on which he relies 
with every cirourastanoo of time and place (6). 

4. In tho present ease a portion of - the will 
also provided as follows : — 

“ After my or my wife’s doath (whichever 
takes place afterwards) the big haveli with 
stablo shall bo possessed by both my grandsons 
Narmjan Das £nd Narsingh Das, sons of Lala 
Narain Das deceased for three years and nono 
of my doscondants can oject them from this 
havbli . They shall possess the whole of that 
part of the big haveli, and stable which is 
possessed by me now-a-days. Devi Das shall 
only remain in possession of the large room on 
the second storey towards the Bazaar and shall 
havo no concern with any other part of the 
haveli and stable. If he wishes that after three 
years Narinjan Das and Narsingh Das shall give 
up possession o$ the big haveli and stable, be 
must after my or my wifo’s death (whiohever 
takes place afterwards) pay within three years a 


mM-r-iContinued), 

sum of Rs. 6,000 (Bix thousands) to tbolji my 
grandsons Narinjnn Das and Narsingh Das in 
equal shares. 

The plaintiff '.n thi* ease contended on the 
strength of the document containing certain * 
words whiofi he oalled oodioil and somo oral 
evidence that the testator during his life time 
had revoked the conditions nftor receiving the 
sum of Rs. 1,665 and that he had beoome 
absolute owner of the haveli, 

Held, oil' the principles above enunoiated that 
this dooument was a mere reoeipt and it includ- 
ing the.oral evidenoe, was quite insufficient to 
rovoko the said provisions of the will. Nariojan 
Dass y. Devi Dass, 112 P.W.R. 1916=41 P. 
L.R. 1917 = 35 Ind, Gas. 899. 

tHADI LAL and LE ROSSIONOL, JJ. 
References (a) 3 H L. 160 at p. 167, F. 
(b) 12 M.I.A. 1 at p. 28, F. 

(13) Construction of will— Devise of whole 
estate to one person coupled with a devise of 
a particular village to another— Repugnancy 
•* — .Express conferment of powers of aliena- 
tion upon general deiMsee and omission of 
such powers in case of particular devisee— 
Whether such difference of language limits 
the interest of the particular devisee. 

A testatrix described her title as “ I am the 
solo owner in possession (malik-o-qabiz) of his 
(her deceased husband’s) entire estate and pos- 
sess all the proprietary powers” and bequeathed 
the entire estate of her husband to one F.O. 
with certain conditions one of which was that 
11 1 shall oontinuo to be the owner in possession 
of the entire estate the subject of the will and 
possess all the powers suoh as those of making 
sales, mortgages, &o,” and condition 4 was iq 
the following terms ; “ I have bequeathed 
Mauza Khudda, with all the property to Mus- 
sammat Gomti — After my death she Bhall bo 
the owner in possession (malik-o-qabiz) of the 
entire property in Mauza Khudda aforesaid”. — 
Held, that tho words 11 malik-o-qabiz ” signify 
a full ownorship in property ; that by condi- 
tion 4 the village in question was absolutely 
bequeathed to Mussammat Gomti ; that expres- 
sions as to powers of alienation by the testatrix 
neither abate from, nor fortify, the completeness 
of tho ownership and possession of the testatrix, 
and, being words whioh are thus surplusage, 
should be omitted in oonstruing condition 4 ; 
and that in?srauoh as the entire estate devised 
to F.C. was subjeot to conditions, an absolute 
gift of the village in question to another person 
was an exception but not repugnant to F.C. [a), 
Fateh Ghaad y. Pandit Rup Ghand, 38 A. 
446 = 18 Bom. L.R. 900 = 20 M.L.T. 481 = 21 
G.W.N. 102 = 4 L.W. 597 = (19 16) 2 M.W.N. 
567 (P.C.). 

Lord Shaw, Lord Parmoor and 
Mr. ameer alt. 

References (a) (1907) L.R. 36 I, A. 17 ; 10 
Bom. L.R. 59, Appr, and F. 

(14) Construction — Life interest — Absolute 
estate . 

A tostator provided in his will as follows : — 

•I appoint by this testament my brother 
Joaquim Berpes as my only and universal heir 
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of all ifiaiimmoveable property which I possess, 
and which may hereafter ip any manner belong 
to me. With the strict obligation to him not <| 
to sell, exohange or hypntheoarte it, but only to 
enjoy the usufruct thereof, and at his death to .| 
pass over the same to his male ohildren, pre- 
serving the same as a patrimony o( the houso : 

Held, on a construction of the above olause, 
that under it Joaquim took only a life interest 
in the property devieed to him. Rqye D’Souz 
v, Joseph Joaquim Serpes, 18 Bod. L.R. 943 
-41 B. 70. 

BATCHELOR, AG. O.J., and SHA$, J. 

( 15 ) Construction-rBequest by Hindu father 
— Absolute gift to two sons with gtyt over 
in the event of legatee's death— Effect 

B, a Hinda, left a will dated 19th DeoemEer 
1894, and died thereafter leaving him surviv- 
ing two sons R and T. The will left by B 
contained, among others, the following pro- 
vision, vis. 4 ...The Bhare of T shall be en- 
trusted to B as T was subject to fits of epilepsy. 
In oase he dies on account of tho said disease, 
his wife shall be entitled to maintenance 
allowance and all the brothers shall bo owners 
of his property in equal shares...’. T begot a 
son, U, the plaintiff, and died ten months after 
U was born. T’s share of the property wbb 
withB’s widow and sons. U instituted the 
present suit for the recovery of a half share of 
certain houses left to his father T by B's will. 

Held , that, on a true and proper construc- 
tion of the will, the words ' in case he dies ’ 
ooourring in the will, jnean * in oaso he dies 
without issue before me ’ and that the plaintiff 
• was entitled to recover the half-share of the 
properties assigned to T under the will (a). 
Udho Ram ¥. Mohr Ghand, 114 P.R. 1916. 
Johnstone, a j, and Shadi lal, j. 

References : — (a) 34 C. 834 ; 40 C. 274 ; 22 
O.L.J. 316 and 27 Ind. Gas. 239, Ref. to ; SO 
G. 906 and 13 Ind. Oas. 671, Diet. 

(16) Probate proceeding— Right of creditor to 
come in such proceedings. 

The owner of a property by a will left it to 
his wife for life, after her death to his 
daughter-in-law for her life.- After her death, 
he said the male ohildren that should be born 
to his son, should on attaining majority get 
the property in absolute right, He further 
deolared that no property left by him was to 
bo liable for debt of his son. No exeoutor was 
definitely appointed by the will, but the 
testator gaye; equal power to his wife and to his 
daughter-in Jaw, and direoted that, in oase of 
deathi of one of them the survivor of -the two 
should continue to be in enjoyment and posses 
sion in the manner stated above. His wife 
obtained Probate of the will and retained posses 
sion of the property during her life. The present 
appellant, who was a # oreditor of the testator’s 
son, applied to be made a party to the pro- 
bate proceedings. Held that, it would only be 
in the event of a will being put forward pessib 
ly to defraud creditors, that a oreditor would 
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have locus standi to come in* probate proceed- 
ngs. In the present oase there could tib no ques- 
tion of fraud upon the appellant, as he was qpt 
a creditor at all and apparently had no prospeot 
of beiDg one when probate w& granted to the 
widow of the testator. Akahoy Kamarl 6aia 
v. Proionno Kamari Qhoee, 30 Ind. Cas. C$8. 
OHITTY and TUENON, JJ. 

References : r-15 Ina. Gas* 686 — 16 O.W.N. 
1099-17 C.L.J. 230, F. 

• , 

(17) Proof of testator's intention— Admissibi- 
lity of oral evidence. • 

Though oral evidenoe is admissible to prove 
the surrounding oiroumstanoes of a testator and 
the benefioiaries upder his will, no suoh evi- 
denoe is admissible to prove the intention of 
the testator. Gadlgereraola Sunkl Reddl v. 
Yengal Reddl, 30 Ind. Gas. 391. 

Bakewe&l and Spencer, jj. 

(18) Successive executors— Non-liability of 
second executor for his predecessor's account 
— Estate in embarrassment — Sale of pro- 
per ty by executor— Debtor appointed as txe- 

- cufor, effect— Directions by testator as to 
, marriage expenses , if Valid-Suit for con- 
struction of will— Costs — Benami • tran- 
saction— Test— Evidence Act , 8. 146 — 
Previous statements, when can be used as 
evidence. 

Where a person makes a testamentary disposi- 
tion of his properties and appoints successive 
exooutors, the seoond exeoutor as suoh is not 
liable for the aooounts of his predecessor or for 
his wrongful acts, but it is inoumbent upon 
him to oall upon the representatives of bis 
predecessor to renaer an aooount and respond 
in damages for devastavit, mismanagement, or 
breach of duty whereby any property of the 
deoeased testator was diverted from a due 
oourso of administration (a). 

Where the estate of a testator whioh has 
oome into the hands of the exocutor is admit- 
tedly in a condition of considerable embarrass- 
ment. his failure to raise monoy on interest 
with a view to save the property from sale 
is not neoossarily a dereliotion of duty, unlesB 
it is proved that damage has aotually resulted 
to the estate from the sale. 

The effeot of the appointment of a debtor to 
the office of exeoutor is that the debt due from 
the debtor exeoutor is considered to have been 
fcaid to him by himself and that the exeoutgr 
is aooountable for the amount of his debt as 
assets ( b ). 0 

Directions given by a testator in respect of 
the marriage expenses of hiB .great grandsons 
and great grand-daughters are valid in l£w (c). 

In a suit for oonstruotion of a will, for 
administration of the estate of the testator, for 
settlement of the aooounts of the exeoutor and 
for partition of suoh properties as may bq left 
after payment of the debts, costs of all # Courts 
must be paid out of the estate (d). 

In determining whether a oonveyanoe was 
benami or not the souroe of the purchase money 
and possession of the property are the prinoipal 
tests. a Reliance must be largely plaoed, not 
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only upoq- the surrounding oircurasfcances and 
the position of the parties and their relations 
to one another, but also upon the motives 
whioh oould govern their actions and their 
subsequent oonduot (e). 

Previous statements, unless u?ed to contra- 
diot*or disoount the evidfmoe of a witness given 
in the suit, oannot be legitimately used, and 
eVbn then the particular matter 6r point mu9t 
be plaoed before the witness as one fqr explana- 
tion in view of its discrepancy with the 
evidenoe tendered unless the speoifio state- 
ments are put to the parties sought to be 
oontradioted, they oannot be used in evidenoe 
(/). Upendra Nath Nag Bhupendra Nath 
Nag, 32 Ind. Cas. 267. 

Mukebjee and Beachoroft, jj. 

References (a) 1 lnd. Cas. 289 = 8 C.L.J. 
383 = 13 O.W.N. 557. R. (6)^9 q. & C. 130 = 4 
Man. & Ry. 18=7 L.J.K.B, (O.S.) 148 = 109 
E.R. 49=32 R.R. 605 ; 28 Beav. 366 ; (1790) 
3 Bro. 0.0. 110 ; 11 Yes. 87 ; 66 E.R. 1019 ; 31 
0. 519=8 O.W.N. 500, R. (c) 7 Ind. Ols. 921 = 
13 C.L.J. 85 = 16 O.W.N. 66 ; 11 Ind. Cas. r 67 
= 39 0. 87 = 14 C.L.J. 20 = 15 O.W.N. 925, JR. 
(d) 7 Oh. D. 33, R. (e) 3 M.I.A. 229 = 6 W.R. 
43 (P.O.) ; 6 M.I.A, 63 = 4 W.R. 46 ; 13 I.A.160 
= 14 0. 109, R. (J) 39 Ind. Cas. 639 = 22 O.L. 
J. 1-13 A.L.J. 570=19 O.W.N. 729 = 29 M.L. 
J. 34 = 39 B. 441, R. 

(19) Transfer of Bir by Will— Exproprietary 
tenancy— Landlord and Tenant . 

Where a sir-holder transfers his sir by Will 
to a person who is not his heir, the sir beoomos 
sir of the transferee and no ©^proprietary rights 
arise in favour of the transferor or his heirs. 
Imam-un-Nlssa Blbl v. Perihad, 32 Ind, Cas. 
864. 

HOLMS, S.M. and CAMPBELL, j.m. 

(20) Construction of— Direction to trustee to 
invest testator's money in a company for a 
certain period— Change of investment after 
the period t whether necessary — Trust — 
Investment of trust money on first mortgage 
— Accumulation of debt in excess of value 
of mortgaged properly— Breach of trust. 

A Will contained a direction to a trustee 
appointed under it to oollect the money duo on 
a polioy of insurance upon the testator’s life 
and invost that sum in A and Co. and improve 
the principal and interact for three years ; it^ 
also provided that in oertain events the money 
that might aocrqp till then (i.e., till the end of 
3 years) should be considered as belonging to 
the testator’s wife and daughter, and that even 
then £he testator's younger brother and trustee 
should oontinue to have the authority of 
supervision oonneoted with that money as it 
was in the mean-time. The trustee deposited 
the money in A and Co. according to tl^e direc- 
tions id the Will, but- did not withdraw it aftor 
3 years, and the money perished in the Com- 
pany's bankruptcy. In an administration suit 
brought by the testator’s wife, seeking to make 
the trustee liable* for the Iobb of the money on 
the ground that by allowing it to remain in 
deposit with the Company after 3 years t he had 


Wlll-MCofttinued). 

aoted contrary both to his duties al trustee 
under the law and tb the express terms of the 
Will. 

Held that on the true oonBtruotion of the 
will the defehdant was direoted to invest the 
money in A and Co, and to remain trustee of 
the fund until he transferred it aooording to 
law to the benefioiaries, and that be waB aooord- 
ingly entitled to retain the money in that 
Company r U he liked, and ;was not bound to 
ohange the investment. 

Whore trustees who' hhd invested trust 
money on a first mortgage of immoveable 
property, knowing that the mortgagor was in 
embarrassed oiroumstanoes, made no attempt 
to obtain payment of principal or interest, till 
thb total amount of debt considerably exoeeded 
the value of the property, held that the trustees 
having done nothing to protect the -interest of 
the cestui gue trust , were liable to make good 
the loss oausod by their default. Dhupatl 
Srlnlvasacharlu v. Andoor Perlndevamraa, 
33"Ind. Cas. 604. 

COUTTS-TBOTTER and SRINIVASA AIYAN- 
OAR, JJ. 

(21) Succession Act (X of 1865), 8. 62— 
—Bequest in favour of a person not named by 
the testator communicated to another in private 
—Validity of the bequest. Bayabal Bakalkar 
v. Harldas Ranchhordasi, 17 Bom. L.R. 115 
= 27 Ind. Cas. 946=40 B. 1. Bee Final Part, 
1916, Col. 1329. 

(22) Will, lost— Presumption that it has been 
revoked how to be applied in India— Finding 
that Will was revoked , based on presumption , 
upset in second appeal— Proof of Will by copy 
taken from Registrar's office , without objection 
in the first Court— Objection on appeal that 
conditions for admission of secondary evidence 
not fulfilled if admissible . Padman v, -Han- 
wanta, 19 O.W.N. 929 = 18 M.L.T. 64 = 13 A. 
L.J. 801 = 110 P.W.R. 1916 = 29 M.L.J. 307 = 

17 Bom. L.R. 609 -(1916) M.W.N. 600 = 2 L. 
W. 645 = 22 C.L.J. 172=93 P.R. 1915 = 11 P. 
L.R. 1916 = 29 Ind. Cas. 807 (P.O.). Bee Final 
Part, 1916, Col. 1337. 

(23) Construction of— Absolute interest sub- 
ject to condition, devise of— Condition as to resi- 
dence, if valid— Succession Act (X of 1865), 
8s. 82, 121 Civ. Pro. Code (1908), 0. XLI, 
rr . 4, 20, 33 —Appeal by some of the parties, 
against part of the decree— Whole decree, if can 
be reversed . Ambika Charan Ghakrabarti v. 
S&sltara Debl, 22 C.L.J. 61 = 30 lnd. Cas. 868, 
Bee Final Part, 1916, Col. 1338. 

o 

(24) Unprobated will— If may be used by 

fendant to contest plaintiff's suit— Bequest by 

father to son— Property taken by son whether 
ancestral or self -acquired — Minor when may sue 
for partition— 8. 187, Succession Act— Scope. 
Badagopa Naidu v. Thlrumalaiwami Naldu, 

18 M.L.T. 129 = 30 Ind, Cas. 272. Bee Final 
Part, 1915, Col, 1339. 

(ft) Life-estate given by testator— Gift over 
to daughters— Surviving daughter takes a vested 
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remainder — Will — Construction . Matatlal 
Motikbl t. Kanlalal Trlkamlal, 17 Bom. L.R. 
705-30 Ind. Cab. 915. Bee Final Part, 1916, 
Gol. 1339. 

(26) Legacy— Legatet not entitled to legacy ) 
till he makes good anything whxchhe owes to the 
testator’s estate Halal y. Chaturbhuj Gopaljl, 
17 Bom. L.R. 935-31 Ind. C*s. 500. See 
Final Part, 1915/Gol. 1340. 

(27) Residuary clause — Construction — 
English rules inapplicable— Existence of fund 
unknown to testator — Right to the money — 
Release executed under mutual mistake— Effect, 

S unthalammal v. P.N.R. Buryapra’taiaroya 
udallar. 29 M.L.J. 682-38 M. 1096 - 31 
Ind. Gab. 494. See Final Part, 1915, Ool. 1341. 

(28) Bequest of “ 6 acres of good irrigated nanja 
lands” ouf of 19 and odd acres— Bequest whe- 
ther void for uncertainty— Construction of wills 
—Duty of Courts . Bharadwaja Mudallar y. 
Kolandavain Mudallar, 29 M.L.J. 717-19 M. 
L.T. 141 — 31 Ind. Gas. 786. See Final Part, 
1916, Gol. 1341. 

(29) Hindu will — Construction — Malik — 
Nirbuyadha malik — Absolute interest , if 
and when can be cut down to lesser interest 
— Absolute interest and gift over— Gift over 
void — Intention — Language , if can be 
altered— Harsh consequences of rules of law . 
Snrei Chandra Pallt y. Lallt Mohan Dutta 
Chaudhurl, 22 G.L.J. 316-20 O.W.N. 463- - 
31 Ind. Gaa. 405. See Final Part, 1915, Gol. 
1342. 

(30) Will not admitted to probate— Document, 
it admissible in evident*— Evidence Act , Ss. 13 
cl. (a), 32, cl. (7). Moheiwar Panda v. Sundar 
Naraln Pattanalk, 22 G.L.J. 551-33 Ind. Gas. 
342. See Final Part, 1915, Ool. 1343. 

(31) Plaoing of mark under direotion of tosta- 
tor, if valid affixture of mark — Attestation. See 
actX of 1866 (Succession), No. 6, 4 L.w. 
255. 

(32) Absenoe of attestation olauso— Validity 
of. Seo act x of 1866^ (Succession), No. 6, 
30 Ind. OaB. 263. 

(33) Oiroumstanoes showing that testator 
had no disposing mind, see Customs (Pun- 
jab — INHEBITANOE AND SUCCESSION), 
No. 5, 19 P.W.R. 1916. 

(34) Authority given verbally to adopt— No 
directions for adoplion contained* in earlier will 
— Relevanoy of will in estimating probabilities 
as to the adoption. See HINDU LAW (ADOP- 
TION), No. 6, 20 O.W.N. 660. 

(86) Execution by person suffering from 
plague— Mental inoapaoity. See HINDU Law 
(adoption/, No. 12, 123 P.R. 1916. 

(36) Burden of proof of **11. See HINDU 
Law (Guardianship), No. 2, 90 M.L.J. 504. 

(37) Property- taken by sons under tbeir 
father’s, nature of. See HINDU Law (JOINT 
FAMILY), No. 29, 33 Ind. Gas. 785. 

(38) Setting up, of last male holder— Onus— 
Buit by reversioner for setting aside will as 
forgery and for declaration of invalidity of 


Will— (Concluded). 

widow’s alienation— Nature of suit— Limitation 
Aot, Art. 93. See HINDU LAW JWIDOW), 
No. 16, (1916) 2 M.W.N. 325. 

(39) Life-estate to widow— Residue to grand- 
sons of testator thon in existeLoe and thereafter 
to be born— Validity of will— Meaning and 
effeot of S. 2-> (2), Mad. Aot I of 1914 (Hindu 
Transfers and Bequests). See HINDU LAW 
(WILL), No. 5, 31 M.L J. 3J. 

«(40) Application for suooession oertifioate as 
heir— Right as legatee not set up— Genuineness 
of, not gone into— Registration Bee LIMITA- 
TION Act (1908), No, 166, 32 Ind. Gas. 99. 

(il) Devise by a sunni Mahomedan, con- 
struction of. See Mahomedan Law (Will), 
No. 1, 19 O.O. 319. 

(42) See MALABAR LAW (ALIENATION), 
No. 2, 32 Ind, Gas. 459. 

(43) Prima facie case— Rovenue Oourt. Bee 
MINOR, No. 9, 32 Ind. Cas. 368. 

(44) Will thirty years old— Proof of — Probate 
— Application for revocation — When to be made 
— Reversioner if oan apply — Acquiescence — 
Delay — Effect— Compromise — Family settle- 
ment— Validity. See Probate, No. V, 23 0, 
L.J. 82. 

(45) Death of testator— Subsequent suit for. 
moro declaration that will is null and Void- 
Maintainability— Prayer for cancellation essen- 
tial— Court-fee payable— 8. 7 (IV) (c) f Court 
Fees Aot. See BPECIFIO RELIEF AOT, No. 26, 
87 P.R. 1916. 

(46) Dooument intending to operate on ven- 
dor’s death, Construction of. See SPEOIFIO 
RELIEF ACT, No. 24. 31 Ind. Gas. 77. 

(47) Will of person domiciled abroad — If oan 
be proved before will proved in country of domi- 
cile. Seo Straits Settlements Limita- 
tion Ordinance, No. l, 20 O.W.N. 833. 

Winding up of Company. 

(1) Company wound up— Winding up order, 
passed — Effect of order on Company’s properties 
—Discharge of servants of company — Appeal. 
See COMPANIES AOT (1882), No. 7, 4 L.W. 
226. 

(2) Application by fully paid up share-holder 
—Effeot of appointment of Reoeiver— Acquies- 
cence to jurisdiction. See COMPANIES AOT 
(1913), No. 5, 36 Ind. Gas. 980. 

(3) Power of one partner t* mortgage firm’s 
assets— Acknowledgment. See PARTNERSHIP, 
No 8, 8 L.B.R. 963. 

Withdrawal of a Plea. 

Pleader, authority of — Withdrawal binding 
on the party. Bee CONSTRUCTION OF DEED, 
No. 6r34 Ind. Oas. 390. 

Withdrawal of Attachment. 

Speoifio Relief Aot, B. 42— Suit for declaration 
after. See Oiv. Pro. CODE (1908), No. 487. 

9 Bur. L.T. 89. 
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Withdrawal ot Bolt.* 

U) Permission (p withdraw suit— Omission to 
consider «'■ qupstion of costs— Substantial 
injustice— Shirking of jurisdiction. Horl v. 
8ri Thakarjl Maharaj, 13 A.L.J. 10 (Rev.) = 
31 Ind. Oas. 617. See Final Part, 1915, 
Ool. 1345. 

(2> Bee ACT XV OF" 1883 (PRESIDENCY 
SMALL CAUSE COURT)* No. 3, 36 Ind. Cas. 
1003 = 5 L.W. 147i 

(8) Leave to withdraw insolvency prooeedirga 
alter adjudication, inoom potent. See ACT III 
OF 1907 (PROVINCIAL INSOLVENCY), No. 7, 
10 S.L.R. 47. 

(4) Bee Civ/PRO. CODE (1908), No. 558, 34 
Ind, Cas. 934. 

(5) With liberty to file a fresh suit. Bee 
OlV. PRO. Code (1908), No. 560, 32 Ind. Cas. 
347. 

(6) Absence of formal defect— Revision. Bee 
OlV. PRO. CODE (1908), No. 257, 35 Ind. Cas. 
843. 

(7) Application to withdraw from suit with 
liberty to sue again— Court if may grant appli- 
cation but without liberty. See Civ. PRO. 
CODE /.1908), No. 6G1, 20 C. W.N. 1011. 

(8) Pedigree filed with plaint being found 
wrong— No lormal defeot— Liberty to bring 
fresh Buit. Bee ClV. PRO. ' CODE (1908), 
No. 657. 30 Ind. Cas. 351. 

(9) Withdrawal without leave— Effect. See 
CIV. PRO. CODE (1908), No. 662, 24 C.L.J. 79. 

(10) Withdrawal without permission — Beoond 
Buit— Cause of Action and relief different— 
Whether in respeot of Bame subject-matter— If 
statutory bar. Bee CIV. P#0. CODE (1908), 
No. 655, 31 M.L J. 48. 

(11) Inability to adduoe all the evidence at 
the first hearing— Order for withdrawal of suit 
with liberty to bring fresh suit— Validity — Fresh 
suit if barred by res judicata . Bee RES 
Judicata, No. 7, 23 C.L.J, 489. \ 

Witnesses. 

(1) Testimony of — Value of opinion of trial 
Judge—' Witnesses who went over from one side 
to another — Non-oitation of suoh witnesses by 
either side. See HINDU Law (ADOPTION), 
No. 6, 20 O.W.N. 650. 

(2) Trial Judge's appreciation of witnesses 
examined in his prosonoe, valno of. Bee PLEAD - 1 
INGS, No. 1, 20 O.W.N. 297. 

(3) Deed of gift— Two persons signing as 
witnesses— One of them described as soribe— 
Effeot— Validity of deed. Bee REGISTRATION 
ACT (1908), No. 32, 33 Ind. Cas. 33. 

(4) Proof of deed of gift— Writer signing 
merely as writer— Evidence to show that writer 
signed aB attesting. Bee TRANSFER OF PRO- 
PERTY AOT, No. 148. 36 Ind. Cas. 275. 

Woman. 

(1) Pauper suit by— Security not required. 
Bee OlV. PRO. CCDB (1908), No. 571, 8 L.B.R. 
387. 


Woman— (Concluded). 

f 

(2) It oan be enrolled aa legal practitioner. 
Bee Legal Practitioners, No. l, 24 C.L.J, 
382. 

Women's (Married) Property Act. 

Bee ACT lit OF 1874. 

Worship. f 

(1) Application for temporary injunction rest- 
raining plaintiffs from preventing defendants 
Entering anti worshipping oertain temples— Not 
maintainable. Bee OlV. PRO. CODE (1908), 
No. 627,^1 Pat. L.J. 660. 

(2) Family temple — Idols and plaoes of wor- 
ship — Right to partition— Right of manage- 
ment by rotation. Bee HINDU LAW (RELIGI- 
OUS Endowments), No. 2, 9 B.L.R, 209. 

Worshippers. 

Religious Association — Roman Catholic 
Church— Claim by one section of worship- 
pers to exclude another from a portion of 

” the Church— Caste distinctions— Authority 
of the Bishop. 

It is not oompetent to persons who have 
joined an established Church to introduoe in- 
novations contrary to the ruleB and tenets of 
that ohuroh. A claim on the part of a Beotion 
of the Roman Oatholio Indian Christians to 
exolude another section on the ground of 
'alleged inferiority of oaste from oooupying seats 
in one wing of the ohuroh, to dictate to their 
clergy who shall and who shall not assist the 
priest in the ceremonial, and to oontrol the 
arrangements for festivals, processions and 
custody is opposed tq the rules and tenets of 
the Catholio Ohuroh and oannot be allowed. A 
concession by one Bishop of suoh privileges is 
not binding on the ohuroh or his successors in 
office. Kattalal Michael Filial v. Bishop of 
Trichlnopoly, 19 M.L.T. 249=3 L.W. 348 = 
3Q M.L.J. 423 = (1916) M.W.N. 307 = 39 M. 
1056 = 34 Ind. Oas. 557. 

Badabiva aiyar and Napier, jj. 

Writer. 

Proof of deed of gift— Writer signing merely 
as writer— Evidenoe to show that, signed as 
attesting witness. Bee Transfer of Pro- 
perty ACT, No. 148, 36 Ind, Cas. 275. 

Writing. 

Mortgages in India before the Transfer of 
Property Act (IV of 1882)— »No, required. See 
Stamp, No. 1, 18 Bom. L.R. 904, 

Written Statement. 

(1) Pleadings— Bpeoifio denial— Infcbsenoe of 
denial, faots alleged treated as admitted — 
Praotioe — Prod* of letter. Bee GIV. PRO. 
CODE (1908). No. 368, 18 Bom. L.R. 946. 

(2) Setting up of custom different from that 
pleaded in, Bee CUSTOM— GENERAL, No. 4, 
36 Ind. Oas. 66. 

(3) Buit for partition, by widow— Admissi- 
bility. Bee Evidence act, No. 4, 33 Ind. 
Cas.446, 
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Tati.* 

Bee RELIGIOUS ENDOWMENTS, No. 4, 35 
lad. Cas. 630. 

Zamindar. 

‘ (1) Government lands under ryotwari tenure, 
purohased by — Jurisdiction of Civil Courts. Bee 
MAD. ACT I OF 1908 (ESTATE# LAND), 
No. 17. 39 M, 944.. 

(2) Muafldar, whether a. Bee ACT VIII OF 
1873 (Northern India Canal Atyi Drain- 
age), No. 1, 32 Ind. Cas. 656. 

(3) Bee ADVERSE- POSSESSION, No. 4, 35 

In$. Cas. 60=»21 O.W.N. 199. t 

(4) Position of the Inamdar same as, under 

Permanent settlement— Inamdar not a per- 
manent lessee under Government. Bee CAOWN 
Grants, No. 1, 31 M.L J. 483. ’ • 

(5) 1 Proteoted ' gaontia— Power to relinquish 
—Surrender of tenure to— Validity— Gaontia 
not empowered to grant permanent rights. 
See GAONTIA, No. 1, 1 Pat. L.J 293. 

Zamlndarl. • 

(1) Permanently Settled Estate— Area can be 
changed by an agreement between Zamindar 
and Government — Agreement by Zamindar 
to hold ryoti land on ryotwari patta—Rent 
suit— Jurisdiction. 

The area of a permanently settled partible 
estate can be diminished or inoroased by agreo- 
ment between the Zamindar and the Govern- 
ment. provided the rights of third parties arc 
not affeoted thereby. 

Where therefore the holder of a partible 
Zamindari agreed with the Government, before 
the Estates Land Act oamo into foroe, to hold 
oertain ryoti landB comprised in his sunnud on 


£amlndavl— (Concluded),* 

ryotwari tenure and the righis of the tenants 
were not affected thereby : Reid , 4hafohe lands 
, ceased to form part of the permanently settlq£ 
estate and a suit for rent lay in the Civil Court 
and not in the Revenue Courff. Yaradaraja 
Appa Rao Bahadur v. Gonepalle Punnayya, 
30M.L.J. 5451-19 M.L.T. 338-34 Ind. Gas. 
626. _ 

SADASIVA* AlYAR and NAPIER, JJ. • 
(3) Gift of undivided share of, village — What 
constituted delivery. Bee GIFT, No. 2, 31 M. 
L.J. 607. . 

(3) Sunnad granted to zamindag— Permanent 
Settlement of revenue — Certain inams not 
specially reserved — Right of Government to 
resume or assess suoh landB to public revenue 
—Grant— Construction— Grant whether ultra 
vires. Bee Mad. Regulation XXV of 1802 
(Permanent Settlement), No. 2, 31 M.L. 
J. 97. 

Zar-I-Ohaharum. 

Right do sue— Terminus a quo— Completion 
of lalo— Limitation. Bee LIMITATION ACT 
(1908), No. 199, 14 A.L.J. 382. 

Zlladar. 

fl) Suit against, and Mukhtar for rent col- 
lected— Limitation prescribed by Oudh Rent 
Aot, applicability of, to suits in Civil Courts. 
# Boo JURISDICTION OF CIVIL AND REVENUE 
COURTS, No. 4, 19 O.C. 314. 

Zur-l-peihgl Lease. 

Suit for damages for breaoh of covenant in a 
registered. 8ee IAMITATION ACT (1908), 
No. 192-6, 34 Ind. Cas. 51. 


99 




SUPPLEMENT 
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Digest of Mysore Chief Court Reports. 
••(Civil .Cases). • 


Appeal (Second Appeal). 

Suit for Permanent Injunction— Concurrent 
findings on question of title —Different 
findings on question of possession— Dismij- 
sal of suit— Second appeal— Eight of res- 
pondent to question concurrent findings of 
facts in support of the appellate decree— 
Civ. Pro. Code . 0. XL. r. 22, 0. XLII. 
r, 1, Ss. 100 and 101, discussed. 

The Chief Court cannot in Beoond appeal tfe 
oalled upon by either party to go behind find- | 
ingB of fact whioh are not divergent. Chick 
Sankarayya v. Dodda Bankarayya, 20 Mys. 
316. 

Chandrasekhara aiyar and Parama- 
siva Iyer, jj. 

Chief Court Circular*. 

Circular No. 179 of 1905. See EXECUTION 
OP DECREE, No. 1, 20 Mys. 312. 

Olv. Pro. Code (Mysore).* 

. (1) 8. 48 (1) [b)— Exccutufh of decree— Limi- 
tation. 

An order transferring a decree for 'execution 
to another Court is not a final disposal of the 
application on whioh the order was passed, and 
its withdrawal and representation to the Court # 
which passed the decree is not a fresh applica- 
tion but a continuation of the original appli- 
cation. Raghavendrappa v. Raja Rao, 20 
Mye- 284. 

Chandrasekhara Aiyar and Parama- 
siva Iyer. jj. 

(2) 8 . 98 ft)— Chief Court Regulation , 8 . 15 
(9) as amended by Reg. Ill of 1911— Con- 
flict — Material question — Difference of 
opinion ' between Judges constituting a 
Bench . 

When two Judges constituting a Bench differ 
on a material question, it is open to them to 
take either cf.the courses laid down in B. 15 (3) 
of the Chief Court Regulation as amended by 
Reg. Ill of 1911 (the Code of Civil Prooedure). 
Per Miller, C.J. and Paramasiva Iyer , J.— 

A material question may be a question either 
of law or faot. Per- Chandrasekhara Aiyar , J. 
—There is no real oonfliot betwoen 8. 98 (2) 
of the Civ. Pro. Code an<} 8. 16 (3) of tho 
Chief Court Regulation. A question of faot 
dependent merely on an appreciation of 
evidenoe is not a material question within tbe 
contemplation of 8. 15 (3) of the Chief Court 


Civ. Pro. Code (Mysore)— [Concluded). 

Regulation. Mudde Gowda v. Dyavamma, 20 
Mys. 247 (F.B ). 

Midler, c. j , Chandrasekhara aiyar 

and PARAMASIVA IYER, JJ. 

(3) 0. If, r. 5 —Joinder of causes of action — 
Claim by heir as such. 

Tbo suit was instituted by three partners for 
the recoviry of two debts from the defendant. 
In aspect of a portion of the claim the three 
plaintiffs were partners and in respect of the 
remainder the third plaintiff based bis ripjit on 
the footing that his right to recover from the 
defendant had devolved on him on the death of 
his father who vftis during his life a partner of 
tho firm. Objection was takon that the suit as 
^framed contravened the provisions of O. II, r. 6 
of the Civ. Pro. Code. 

Held, that the plaintiff was not prevented by 
that rule from joining a claim, to whioh he was 
entitled personally by reason that it had devolv- 
ed on him by succession to a deceased person, 
with ono to which his title was acquired other- ’ 
wise- Iddajl v. Sunnflal, 20 Mys. 303. 

Miller, c j., and Paramasiva Iyer, j. 

References : — IS A. 256 ; 31 B. 105, P. 

(4) 0. XXXII, r. 7 (2), S . 115— Compromise 
on behalf of a minor without leave— Decree 
set aside in a subsequent suit — Parlies re- 
mitted to their original rights— Effect of 
decree— Restoration to the file of the com- 
promised suit— Jurisdiction of the Court, 

Where a compromise cflootod on behalf of a 
minor without tbe leave of the Court is made 
the basis of a* decree and that decree is subse- 
quently set aside in a suit by the minor, after 
attaining majority, tbe parlies are entitled to 
take up the litigation a$ the point where it was 
dropped in conscquenoe of the compromise, and* 
for that purpose, to apply to tbp Court whioh 
passed the deoree on the compromise to restore 
the Huit to file and continue it. That Court 
has jurisdiction to restore and * continue the 
suit, and a refusal to do so may be corrected by 
the Chief Court under 8. 115 of the Code. R. 
Pommlah v. p&ngararoa. 20 Mys. 263. 

MILLER, C.J. and PARAMASIVA IVES. J. 

(5) O. XLI, r. 22, O. XLII, r. 1, and Ss. 100, 
101-^Soope. See APPEAL (SECOND APPBAL), 
No. 1, 20 Mys. 315. 

Compromise. 

Compromise on behalf of a minor without 
leave— Decree set aside in a subsequent suit- 
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Compromise— (Concluded) . 

Parties remitted bo their original rights— Effect 
of decree— Restoration of the compromised suit 
t<? the file— Jurisdiction of the Court. See ClV. 
Pro. Code (Mysore), No. 4, 20 Mys. 263. 

Oontraot. 

Qeed of hypothecation oonbolidating and 
renewing old bond-debts— Deed invalid for want 
of registration— Right to sue on the original 
bonds. See NOVATION, No. 1, 20 Mys. 243. 

Contribution. 

Costs— Suit for contribution — Joint wrong 
doers — Previous judgment — Rolevanoy. See 
COSTS. No. 1,' 20 Mys. 274. 

Coats. 

Contribution , suit for — Joint wrong-doers 
—Previous judgment— Relevancy. 

The judgment in a previous suit in which the 
present parties were ranged as co-defendants is 
relevant and conclusive in so far as it holds 
that both of them were liable for costs to the 
plaintiff in that suit. It ie not conclusive on 
the question of the liability of the parties to 
contribute as among themselves or the extent 
of suoh liability ; bat it may be relevant for bho 
purpose of determining the said question, as for 
instance where the direction in regard to the 
defraying of costs rested largely on a finding 
that the defenoe was false to the knowledge of 
the parties making it ; suoh a finding would 
raise a presumption in the matter. Tho record 
of the previous litigation may be relied on as 
evidence in so far as it tends to establish the 
collusive conduct alleged. Brahmayya v. 
Nagarajayya, 20 Mys. 274. 

Chandrasekhara aiyar and Parama- 

81 V A IYER, JJ. 

Court Fee* Regulation. 

B. 3. Soh. I, Art. 5. See EXECUTION OF 
Decree, No. I, 20 Mys. 312. 

Evidence Act (Mysore). 

8. 91, Except 2 — Wills— Probate. 

Under Exoep. *2 to S. 91 of the Evidence 
Act as in foroe in Mysore, Wills admitted to 
probate in the Civil and Military Station of 
Bangalore may be proved by the probate, in 
re Bundaramma, 20 Mys. 310. 

Chandrasekhara aiyar and Parama- 
siva Iyer, jj. 

Execution of Decree. . 

* (1) Application for re transfer —Presentation 
of Court fee stamp of eight annas with a 
memorandum for a transfer order— Chief 
Court Circular No, 179 of 1905— Court 
Fees Regulation , S. 3, Sch. 1, Art. 5— 
Step- in- aid-o f execution — Limitation Re- 
gulation , Art. 182. 

As lpng as tho authorized practice of the 
Courts requires a decree-holder to file r copy of 
the order passed f6r transfer or re-transfer of 
the dooree from one Court to another for execu- 
tion, the oopy filed of such order must neoea* 
sarily bear a Court-fee stamp. Consequently 
the presentation' by deoroe-holder of a process 
memorandum along with the Court-foe required 


Execution of Decree— (Concluded). 

for the re-transfer order is a stop-in-aid of exe- 
cution within the 'meaning of Art. 182 of the 
Limitation Regulation. Sooranna v. Bhama 
Rao, 20 Mys. 312. • 

CHANDRASEKHARA AIYAR and PARAMA- ' 
siva Iyer, jj. 

Reference 16 Mys. O.O.R. 107, R. 

(2) Order transferring decree for execution — 
Withdrawal and re-presentation to the Court 
whioh passed the dooree— Not a fresh application 
hut a continuation of the original application. 
See Civ. Pro. CODE (MYSORE), No. 1, 20 
Mys. 284. 

Hindu Law (Alienation). 

Alienation by widow — Legal neoeBBity— 
FkXtont — Reversioner’s rights. Bee HINDU 
LAW (Widow), No. 1, 20 Mys. 293. 

Hindu Law (Marriage). . 

Agreement not to remove wife from her 
parental abode— Validity. See HUSBAND AND 
WIFE, No. 1, 20 Mys. 277. 

Hindu Law (Widow). 

Alienation by Hindu widow — Legal 
necessity— Extent— Reversioner's rights. 
Where the alienee has done all that is reason- 
able to satisfy himself of the existence of neces- 
sity for the alienation by a Hindu widow, and 
where as a matter of fact neoossity is established 
in respect of a very substantial portion of the 
consideration, the fact that there is a relatively 
email balance not properly accounted for does 
not necessarily vitiate the alienation, the true 
test beiDg whether m the faots andoiroumstan : 
ces of the particular caso tho transaction was a 
proper one. and for the benefit of the estate. 

Whore money is borrowed in order to meet 
tho expenses of the Upanayanam of a son 
adoptod by a Hindu widow, the faot that the 
‘adoption is subsequently adjudged to be invalid 
does not affect the character of the debt as one 
covered by legal necessity. ‘Bubbanna V. 
Yenkatealah, 20 Mys- 293. 

Miller, c.j., and Chandrasekhara 
Aiyar, j. 

Reference:— 14 C.W.N. 895, R. 

Husband and Wife. 

Agreemen * not to remove wife from her 
parental abode— Validity. 

An agreement by whioh a Hindu husband 
undortakos not to remove his wife from the 
house of her foster-parents, and in the event of 
doing so, to return the marriage expenses 
incurred by tho latter is invalid^ even though 
the agreement be prompted by affection, 
K&pp&nna v. Putteeranna, 20 Mys. 277. 
Chandrasekhara aiyar and Parama- 
siva Iyer, jj. 

Reference:— 28 O. 751, F. 

Interest. 

Penal provision regarding— Relief by execut- 
ing Caurt. See Instalment Decree, No. 1, 
20 Mya. 299. 
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Instalment Decree. . • * 

Compromise decree— Meaning of " default in 
respect of any two instalments ” explained 
— Interest— Relief against penalty. 

Whore an instalment eleoreedi rooted that, in 
default of payment of any two instalments, the 
whole of the deoretal amount then due should 
be paid with interest at 12 per oent. thereon 
from the date of sqit to that of pay&ent. 

Held that the expressidb 11 any two instal- 
ments ” meant any two oonseoutivo instalments. 

Held also that the provision regartling pay-* 
ment of interest was of a penal nature, as the 
decree amount already included future interest, 
and that it oould be relieved against bythe exe- 
cuting Court. Sannapa v. Mallapa Jols, 20 
Mys. 299. 

Chandrasekhara aiyar and PAttAMA- 

SIVA IYER, jj. ’ * 

• 

Limitation Regulation. 

Art. 182 — What aipounts to a step-in-aid of 
exeoution. See EXECUTION OF DECREE, 
No. 1. 20 Mys. 312. 

0 

Maintenance. 

Hindu Law— Decree creating charge on family 
property— Right to execute against sons of 
defendants though not actually made parties. 
A widow sued two undivided broihers of her 
husband and their father for maintenance and 
obtained a decree creating a charge on the 
family property. The plaintiffs who wore the 
minor sons of one of the brothers sued for a 
declaration that their. 5/18th share in the 
family properties are free from the charge on 
the ground that they v^re not parties to the 
suit for maintenance. 

• Held , that the decree *oould be exeouted 
against their shares in the family property. 

Dodda Nanjundappa v. Rudrtfmma, 20 

Mys. 245. 

MILLER, C.J. and PAUA'MASIVA IYER, J. 

Minor. * 

Compromise on behalf of a minor without 
leave — Deoree dot aside in a subsequent suit — 
Parties remitted to their original rights —Effect 
of deoree— Restoration of the compromised suit 
to the file— Jurisdiction of Court. Bee Civ. 
PRO. Code (Mysore), No. 4, 20 Mys. 263. 

Mysore Rules of Practice. 

No, 109 —Special vakalatnamab to receive 
money from Court . 

If his vakalatnamah contains an express 
authority to a pleader to draw moneys on hU 
clients behalf, no separate speoial powor need 
be produced .to enable him to do so. Guruya 
Reddl v. Batcha Mia Sahib, 20 Mys. 262. 
Miller, c.j. and Chandrasekhara 
AIYAR, J. 

Novation. 

Deed of hypothecation consolidating and 
renewing old bond debts , invalid for 
want of registration— Right to sue on the 
original bonds . 

In a suit to recover money due on three bonds, 
it was admitted that a hypothecation bond was 


Novation— {Concluded). 

executed by the debtor in saAisfaotion of the 
three prior bond debts, but it was sl&ted that 
the debtor had denied exeoution of this deegl 
and left it unregistered. On these admissions 
in the plaint the Munsif found that the plaint- 
iff had no cause of aotion on the three tibnds 
since it was admitted that a hypothecation bond 
evidencing a now contract had come into exist- 
enoo notwithstanding the laot that it was 
unregistered. . 

Held, thfc unrogisterod dooument being value- 
less as a hypothecation, the notation agreed 
upon was not oompletod and it was opon to 
plaintiff either to enforoe Bpeoifia performance 
by way of oompulsory registration of the 
hypothecation deed dr to aooept a repudiation, 
put an end to the new agreement, and sue on 
the original bonds. Muilnlnglah v. Ghloka, 20 
Mys. 243. 

Miller, 'c.j. and Chandrasekhara 
aiyar, J. 

Registration Regulation (I of 1903). 

(1) S. 48 — Priority — Fraud — Possession- 
Notice. 

i\. person olaiming under a document yvhioh 
has been registered in fraud of a person olaim- 
ing under an earlier unregistered dooument, and 
in collusion witR the exeoutant, is not entitled 
to priority (a). 

, Tbo right of a person in possession under an 
oral agreement for sale is savod as against 
a subsequent purchaser under a registered doou- 
ment by the protection afforded by S. 48 of the 
Registration Regulation of 1903. Peer Sab v. 
Kaday Gawda, 20 Mys. 306. 

Chandrasekhara Aiyar and Parama- 

SIVA IYER, JJ. 

References (a) 17 C.W.N. 157 ; 4 B. 126, R. 

(2) Ss. 73 and 77 - Right of suit when appli - 
cation under S . 73 is dismissed for default 
of prosecution— Points for determination in 
a suit under S . 77. 

Where a Sub- Registrar refused to register 
a will presented for registration under B. 32 of 
the Registration Regulation, and the District 
Registrar dismissed for dofault the application 
preferred to him under 8. 73 of the Regulation. 

Held that 'the applioant was entitled to sue 
under B. 77 of the Regulation and that ques- 
tions as to ( the validity of tho will and the 
method of enforcing its provisions, if valid, were 
not for determination 4 in that suit. Yittobs, 
Rao v. Subraraaniappa, 20 Mys. 301. 

Miller, c.j. and ParamAsiva Iyer, j. 

References 13 O. 264, F. ; 34 A. 165 ; 9 0. 
150; 24 C. 668; 29 A. 284; }8 M, 255; 19 
Mys. C.C.R. 124, R. 

Yakalatnamah. 

Bpeoial vakalatnamah to reoeive monAy from 
Court, when neoessary. Bae MYSORE IHJLES 
OF PRACTICE, No. 1, 20 Mys. 262. 

Will. 

Will admitted to probate iij the Civil and 
Military Btation, Bangalore— Proof of. Bee 
Evidence act (Mysore), No. l, 20 Mys. 310. 
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Act XX of 1868 (Religious Endowments). 

Power of the Temple Gommittee under— Article. (1916) UWN Jour 72. 

Administration of Justloe. 

of Criminal Juetioe. (1916), 2 M W N Jour liii, 

Administrative Order. 

Legislation by—. (1916) M W N.Jour 70. 

Admission C6urt. 

A suggestion from the Bar. * (1916) MWN Jour 36. 

Adopted Bon. 

Status of invalidly, in Hindu Law— Ar tide. 20 M L JT Jour 78. 

Adoption and widow’s estates, 26 M 143 and 33 88— Artiole. (1916), 2 M W N Jour zzv. 

Advocate. 

of the High Courts, new rules for enrolment of, as, of Calcutta High Court. 20 C W N 
Jour 174. 

Improper question by—. 20 C W N Jour 177. 

Advocate-General. (1916) M W N Jour 1. 

The, a Member of the Legislative Council. (1916) MWH Jour 11. 
ig.nt, * 

Agent’s oommiBsiop on uncompleted contracts* 18 Bom L R Jour 16. 

Aircraft. 

Liability for damage to property from—. 19 M L T Jour 87. 

.Allen. • 

Conspiracy with, for aot not an^offenoe under alien law. 20 C W N Jour 26. 

Allen Enemies. 

Auotions by—. 19 M L”T Jour 76. 

Companies of, registered in British Empire, if may be of enemy oharaoter. 20 G W N 
Jour 197. 

Allegiance. - 

and protection. 21 O W N Jour xxi. 

Amendment* of Decree. 

Remedy in oases of improper amendment of deorees. 3 L W Jour 16. 

Amendment of High Court Rules. 

24 C L J Jour 36n. 

Anolent India. » 

Land Tenure in—. 23 C L J Jour In, 9n, 16n, 22n, 36n, 46n. 

Tribunals in—. 24 O L J Jour 7n, 16n. 

Appeal. 

Bad livelihood oases, in, 20 C W N Jour 173. 

Admission of, for consideration of sentence only, if proper. 20 C W N Jour 109. 

Judioial somnolenoe, a ground of—. (1916) MWN Jour 16. 
in bad livelihood oases. 21 C W N Jour 13. 

Appeals from preliminary deoree— Artiole. (1916), 2 Id W N Jour sol. 

Assault. 

Justifiable. 14 A L J Jour 20. 

Attorney and Client. 

Attorney's compensation when olient settles matter in litigation. 90 M L T Jour 119. 
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Auction. 

Auotions by Alien Enemies. 19 M L T Jour 75. 

Auction-purchaser. 

• and Caveat Emptor — Article* 19MLT Jobr 95. • . 

and want o( saleable interest in tbe judgment-debtor— Artiole. (1916). 2 M W N Jour xovii. , 

Authority of the Schoolmaster 
• 18 Bom L R Jour 1*3. 

I^ad Livelihood Qasei.* 

Appeal in—. 20 C W N Jour 173 ; 21 Q W N Jour 13. 

(• >v • # 

Barrister. 

Vakil v - t , 20 M L T Jour 11. 

Benaml Transaction. 

Benamidar’s right to sue in ejeotment. 18 Bom L R Jour 1. 

Benoh and the Bar. * 

3LW Jour 23. 

Betting. 

by automatic maohines. 18 Bom L R Jour 35. 

Blookade. 

as a means of warfaro. 18 Bom L R Jjur 3G. ' 

British Subject. 

Liberty of the, the. (1916) M W N Joul 53. 

Bye-laws. 

Municipalities or other public Corporations if can make race-distinotion in their bye-laws, 
20 C W N Jour 94. 

Case-law, 

Case-method of teaohinglaw- 21 C W N Jour ix. 

Caveat Emptor. 

Auction-purchaser and— Article. 19 M L T Jour 95. 

Certifying Payment. 

Deoreo- holder’s certificate of part- payment. 18 Bom L R Jour 93. 

Certiorari. 

Writ of—. 21 C W N Jour xxiii. 

Cess. 

Reoent tendencies in the Law of Water— Artiole. 20 M L T Jour 39, 46, 93, 121. 

Liability to water — An Artiole. (1916) MWN Jour 16, 28, 42. 

Chief Presidency Magistrate. 

Jurisdiction of the, the, to demand seourity from the New India Press. (1916) MWN 
Jour 95. 

Child. 

Evidenoe of, without administering oath. 20 C W N Jour 121. 

t 

Uhose-ln-aotlon. 

Locality oPU — . 19 M L T Jour 2. 

Circular Letter. 

Gourt FeeB Amendment Bill—, to Local Governments. 4 L W Jour 11, 

Civ. Pro. Code, (1908). 

O. .XXI, r. 2. 18 Bom L R Jour 82. 

Boh. I. O. XXXIV, r. 10— Article.* 20 M L T Jour 111. 

Claimant. 

and fraud— Artiole. (191G), 2 M W N Jour lxix. 

Claim Suits. 

Limitation in—. 3 L W Jour 67. 
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Agent's, on uncompleted contracts. 18 Bom L R Jour 15. 

Comm1i?ilon Agent. .. 

Agent's commission on uncompleted contrasts. 18 Bom L R Jour 15. 

• Compromise Petition*. 

and Registration— Article. 19MLT Jour 83 ; 20 M L T Jour 61. 

Computation of Time. • 

Legal statutes of Leap year. the. 19 MLT Jour 69. 

Conflicting Directorates. 

18 Bom L R Jour 35 
Conspiracy Cases. 9 

• Pleadings and proof in—. 20 G V? N Jour 17, 190. 

Constitutional Rights. 

Suspension of — . (1916) MWN Jctir 55. 

Constitutional Safeguards of Liberty. 

(1916) M W N Jour 65. 

Construction of Deefl. 

Misconstruction of a document, when a question of law. 4 L W Jour 31. 

Contract* • % 9 

Inoapaoity for, as affecting the transfer of property. 19 M L T Jour 13. 
with an onemy, dissolution of. 18 Bom L R Jour 34. 

Restitution and penalties in— An article. (1916) M W N Jour 93. 

Conviction. 

Previous—. 18 Bom L R Jour 28. 

Copyright. • 

' Living Pictures ' and—. 18 Bom L R Jour 89. 

Counsel. 

of one High Court appearing before another. 20 C W N Jour 49, 64, 200. 
Withdrawal of—. *0 C W N Jour 132 ; 18 Bom L R 90. 

, The lion attendance ofr— . 31 ML J Jour 114. 

Retirement of, during hearing of oases. 20 C W N Jcur 13. 

- Court Crier. 

Appointment oi— . 20 CWN Jour 77. 

Court FeeB Amendment Bill. # 

. * Circular letter to Looifl Governments. 4 L W Jour 11. 

Criminal Justice. 

Administration of — . (1916) 2 M W N Jour liii. 

Criminal Law. 

Sentence— Aggravating oiroumstanoes. 14 A L J Jour 1^4. 

Oppressive administration of— Judicial condemnation. 20 C W N Jour HI. 

Crlm. Pro. Code. 

S. 145 (4), prov. 1 20 C W Tf Jour 179. 

S. 205. 18 Bom L R Jour 25. 

8. 476, prosecution under, out of stale judicial proceedings, 20 C W N Jouj 14. 

Criminal Proceedings. 

Pleadel l# refusal to renew certificate of, pending — . 20 C W N Jour 210. 

Criminal Sessions. 

Calcutta, sentences at. ad G W N Jour 69. 

Cross-examination. 

The art of — . 31 M L J Jour 109. 

Grown. 

Shield of the— . 19 M L T Jour 31. 

lf'bound to obey deoree of Court. 20 0 W N Jour 61, 

93 
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Damage*. - • • 

Liability for spread of fire. 19 M L T Jour 27. 

Liability fof damage to property from Airoraft. 19 M L T Jour 87 

Debt*. * # 

Collation of, of an endowmont property on the death of thS Bhebfit or Mohunt. 23 C L J 
Jour 43 n. 

Defence of India Act and Ordinance. 

Rules under — e 20 0 W N Jour 26. 

Defence of India Ordinance. 

20 0 W N Jour 3. 

Defence of India Rule*. 

(1916) 2 M W N Jour v. 

Delegation of Power*. 

War ordinance, 20 C W N Jour 218. 

Delegation of Statutory Power*. 

20 C W N Jour 33. 

Democratic Government. 

Meaning of—. (1916) M W N Jour GO. 

Deportation by Executive Order. 

(1916) 2 M W N Jour 1. 

Difference of Opinion among Judge*. 

Differing Judgments of a Division Bench in Civil Revision which to prevail— Artiolo. 19 M L 
T Jour 19. 

Directorate*. 

Conflicting— . 18 Bom L R Jour 35. 

Dual Agency. 

Reasons for urging the Introduction of the, throughout Madras— An Artiolo. (1916) M W N 

• Jour 1. 

Easement. 

Lease and Light. 19 M L T Jour 39. 

Emergency Legislation. 

and the liberty of the subjoot. (1916) M W N Jour 64. 

Endowment. 

Collection of debts of an, property on the depth of the Shobait or Mohunt. 23 C L J Jour 
43n. 

Enemy, 

Contraot with an, dissolution of, 18 Bom L R Jour 31. 

Treason — Adherence to King’s, enemies outside the King's realm by a British subject while 
he is outside the King’s realm— Venue. 21 C W N Jour 6. 

Auotions by alien enemies. i9MLT Jour 75. 

Enemy Subjeots, 

Professional service for—. 20 C W N Jour 129. 

* Equitable Mortgage. 

Mortgage- Early history of—. 18 Bom L R Jour 107. 

Estoppel.* 

"Of tenant under the Indian Evidence Act — Article. 20 M L T Jour 53. 

Evidence. 

of ohild without administering oath, 20 C W N Jour 121. 

Execution of Decree. 

Jurisdiotion of Courts and execution— Artiolo. (1916) 2 M VV N Jour liv & Ixiv • 

Application for mesne profits. 24 C L J Jour 23n. 

Execution sale. 

Landlord’s consent and, of oooupanoy holding. 23 C L J Jour 47 n. 
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Exdbutlve Order. 

M^ gistrafce? a order under 8-3(1), Press Aot, 1910, an executive or judicial order? 31 
‘•own Joutxl. „ . - 

Deportation by 11916) 2 M NV N Jout 1 , 

. Eitia-Jadicinl Coatldetatton. 

(1916) MWN Jont 68. 

Factum Valet . 

dootrine : Its soope itfd value— Article. (1916) 2MWN Jour vi. 
of the Doctrine— Artiole. (1916) MWN Jour 108. 

Findings of Fact. " 

20 M L T Jour*57.< 

Fke. 

Liability for spread of — . 19 M L T Jour 27. 

Fraud. • m 

Claimant^-nd— Article. (1916) 2 M W N Jour Ixix. 

Gazette Notifications. 

20 M L T Jour 56, H6. 130. 

German Prize Law. 

and Practice. 18 Bon#L R Jour 17. ' 

Government of India Act. 

Debate in ooramittoe on the — . 21 C W N Jour»17. 

Government Orders. 

G. O. No. 1990, Homo (Judicial), dated 9th August 1916. (*916) 2 M W N Jour xxxi. 

G. O. No. 2210, Homo (Judicial), dated 8ih September 1916. (1916) 2 M W N Jour lvi. 
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